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tion that assignee can execute only for proper- 
tionate share of decree amount, cannot be raised 
in execution 155 

- S. 47 —No conflict between co-defendants 

in suit — Dispute between them in execution 
does not fall under S. 47 90a 

-S. 48 —Date of decree—Date of decree is 

date when decree becomes executable—Date of 
judgment held date of decree 348a 

- S. 48 — It is decree of appellate Court 

alone which becomes capable of execution: 281 

-S. 48 (2) — Fraud of judgment-debtor — 

Final decree for partition — Judgment-debtor 
selling property falling to share of plaintiff — 
Plaintiff is not prevented from executing decree 

3486 

- S. 48 (2) —Plea of fraud can be raised by 

decree-holder for first time even in appeal 
arising out of execution proceedings l72a 

-S. 48 (2) — Term “fraud” in S. 48 (2) 

should be liberally construed 1726 

. Ss, 50 and 53 — Sons not parties to suit 
on pro-note executed by father—Decree against 
father alone — Subsequently sons separating 
from father — In execution sous’ shares cannot 
be proceeded against 408 

--S. 80 — Suit against Governor-General in 

Council—Notice stating that suit would be in¬ 
stituted against ‘Secretary of State’ for relief 
against him—Notice is not proper 3666 

- S. 60 — Error in notice about subject- 

matter of suit is a substantial error which viti¬ 
ates notice 73 

- S. S3, Explanation — Alien enemy — 

Person carrying on business in Federated Malay 
States, Government of which was not at war 
with United Kingdom — Territory occupied by 
enemy army — Person is not alien enemy and 
can sue in British Indian Courts 828a 

_ S. 92 —Suit under, in respect of trust pro¬ 
perty situate in British India — Suit is main¬ 
tainable in British Indian Court though actual 
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charitv is to be carried out of British India 

4166 

- S. 96 (3), 0, 6, B. 17 and O. 12, B, 6 — 

Interim decree passed under O. 12, R. 6 (8) 
(Madras amendment) partly preliminary and 
partly final — Right to amend pleadings after 
decree—Amendment sought to provide for relief 
in case there was change in case-law, not 
allowed 151 

- S, 100 —Question of limitation not depend¬ 
ing upon additional facts can be raised for first 
time 4586 

-S. 100 —Question of fact involving further 

investigation cannot be raised for the first time 

3346 

- S. 100 — Question whether properly was 

dedicated to charity by testator during his life¬ 
time is not pure question of law — It cannot be 
raised for the first time in second appeal: 209a 
— S* 100 — Finding that certain assertion in 
a deed is not true is one of fact 198a 

- S. 100 —Finding of fact by first appellate 

Court on relevant issue material in second ap. 
peal for determining question not raised in first 
appellate Court — Finding must be accepted as 
final 1986 

- S. 100 — Proof of easementary right is 

question of fact 1686 

- S. 100 —Damages—Quantum of — Inter¬ 
ference in second appeal 147c 

- S. 100 — Benami nature of document is 

question of fact 1226 

- S. 100 —Pure question of law can be raised 

for the first time in second appeal 576 

- S. 105 — Order setting aside dismissal of 

application to set aside sale for default does not 
affect decision of case on merits and does not 
come within scope of Section 105 344a 

''- S. 110 — Suit for declaration with res¬ 

pect to eleven items value of which exceeding 
Rs. 1^, 000—Decree granting six items—Defen. 
danVs appeal dismissed but plaintiff’s cross 
objection with regard to four additional items 
decreed — Application for leave — No substan- 
tial question of law involved but value of subject- 
matter in appeal to Privy Council exceeding 
Rs. 10,000 — Appellate decree being one of 
variation and not of affirmance leave held should 
be granted—51 M. L. J. 205 : (’26) 13 A. I. R. 
1926 Mad. 1024:97 I.C. 592, OVERRULED 

(FB) 589 

- S, 110 and 0. 45, Hr. 2 and 3 — Suit by 

wife of S for declaring alienations executed by 
S in favour of certain persons as invalid — 
Allegation that S being of unsound mind 
alienees bad colluded together to deprive S of 
bis properties — Suit dismissed by trial Court 
but decreed in appeal—Value of subject-matter 
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above Rs. 10,000 — Held, leave to appeal to 
His Majesty in Council should be granted; 458 

- S, 115 and O. 9, R.9 — Order passed 

without notice to opposite party—Revision lies 
under 8-115 482a 

■ - S. 115, O, 21, Br. 49 and 63 — Order 

under R. 49 made without jurisdiction — 
Remedy by suit open to person aggrieved — 
Still High Court may interfere in revision 

176a 

- S. 115 — Revision can be denied only if 

alternative remedy is certain 176(2 

-S. 115 — Abuse of powers by executing 

Court — Interference by High Court although 
remedy by suit available 906 

- S. 144 — Decree varied in appeal — Sale 

held under decree when may be set aside: 2586 

- O. 6, R, 17 — Amendment of pleadings 

when may be allowed — Test — Necessity for 
amendment of plaint arising out of circum¬ 
stances after filing of plaint — No alteration in 
fundamental character of suit—No prejudice to 
defendants — Amendment of plaint should be 
allowed 497 

— 0. 6, R. 17 — Amendments when to be 

allowed — All amendments not throwing un¬ 
necessary and unreasonable burden on other 
side should be allowed 8246 

- O. 6, R. 17 and O. 12, R. G — Interim 

decree passed under O. 12, R. G (3) (Madras 
amendment) partly preliminary and partly final 

— Right to amend pleadings after decree — 
Amendment sought to provide for relief in case 
there was change in case-law, not allowed: 151 

■ O. G, R. 17 — Plaint — Amendment of, 
when cannot be allowed — Suit for ejectment 
held could not by amendment be allowed to be 
converted alternatively into suit for partition 

105 

- O. 7, R. 11 and O. 23, R. 1 — Plaintiff 

can relinquish part of claim to bring it within 
court.fee paid—No application for amendment 
of plaint is necessary 12G 

- 0.9, R. 9 — Application under, filed by 

vakil within time — Vakalat accepted by him 
but his name omitted in body of vakalat and 
another pleader’s name mentioned by mistake 

— Presentation of application is proper filing 

within time 4826 

- O. 14, U. 1 —Issue, absence of, on a point 

—Court not to go into question without calling 
for evidence ls06 

■ -O. 17, Rr. 2 and 3 and O. 9, li. 0 —Suit 

adjourned for bearing—Application for adjourn, 
ment on ground of illness of plaintiff’s pleader 

— Application refused in presence of plaintiff' 
and suit dismissed—Order of dismissal purport- 
ing to be one under O. 17, R. 3 — Application 
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under O. 9, R. 9 — Held application was com¬ 
petent as order of dismissal was in effect under 
O. 17, R. 2 491 

_ 0. 21, 2?. 10 — Order of transfer of decree 

for execution passed — Transferee Court can 
entertain application for execution even before 

receipt of necessary papers 169 

-O. 21, R. 27 (c) (Mad) — Powers under, 

to be used in special circumstances 20Bb 

- 0. 21, Rr. 46, 68 and 63 — Attachment 

under R. 46—Garnishee denying debt—Rr. 58 
and 63 do not apply llQh 

-0. 21, Rr. 49, 63 and 63 —R. 49 provides 

process in substitution of attachment—R. 49(2) 
does not contemplate levying of attachment 
within R. 08—R. 63 not applicable 176c 

- 0, 21, R 49 —Rule does not apply to dis¬ 
solved partnership — Dissolution of partnership 
on partner’s death — Subsequent decree against 
his assets — Order under R. 49 cannot be made 
in respect of his assets in partnership 176c 

--0. 21, R. 49 and S. 62 (1) — Distinction 

between and applicability of S. 52 and O. 21, 
R. 49 pointed 176(7 

- O. 21, R. 49 (2 )—Expressions “a pattner” 

and "such partner” in R. 49 (2) mean a partner 
in the firm as such 176/ 

- 0. 21, R. 68 —Person, objecting to attach. 

ment, claiming under transfer from judgment- 
debtor—Evidence that transfer was fraudulent 
not admisible — Creditor’s remedy is by suit 
under O. 21, R. 63 174 

- O. 22, R. 72 (3) — Discretion of Court to 

set aside sale 3d7c 

-O. 21, R. 73 —Scope and object — Legal 

practitioner is not within purview of Rule — 
Rule is intended to prohibit those having in- 
terest in result of sale (FB) 2455 

- 0. 21, R. 90 — Two divergent valuations 

put on property by decree-holder and judgment- 
debtor—Court ordering these valuations to be 
embodied in sale proclamation — Direction not 
carried out and sale proclamation mentioning 
only upset price—Held, in absence of evidence 
that inadequacy of price was due to omission 
sale could not be set aside 837a 

■ O. 21, R. 90 — Amount of decree over¬ 
stated in sale proclamation — Decree-holder 
allowed to bid and to set off — Price bid by 
decree-liolder being less than overstated amount 
of decree but more than true amount decree, 
liolder not depositing excess of sale price within 
15 days as required by O. 21, R. 85 — Held, 
sale could not be set aside 3375 

-O. 21, Rr. 99 and 103 — Decree-holder’s 

application for removal of obstruction and for 
possession dismissed — Failure to sue under 
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E. 103 to establish right to possession — Effectf 
of—Scope of suit under R. 103 76 

-0. 21, R. 103 — Suit filed after one year 

after passing of order under 0. 21, R. 101 — 
Suit when not barred by Limitation Act, 
Art. IIA 324a 

- 0. 23, R. 1 and 0. 8, R. 6 — Claim to set 

off by defendant—Suit compromised and claim 
to set off withdrawn with liberty to be settled and 
disposed of by mutual consent out of Court — 
Subsequent suit for amount of set off — Claim 
to set off held, could not be enforced as it was 
not withdrawn with liberty to institute fresh 
proceedings 470 

-0. 26, Rr. 1, 2 and 4 — Issue of commis¬ 
sion is matter of discretion of Court after con- 
sidering circumstances of case 331 

- O. 32, R. 7 (1 )—Compromise — Consent 

of Court — Consent must be obtained before 
compromise is concluded — Consent need not 
be obtained before agreement is reached 377a 

- O. 32, R. 7 (1 A) (Madras Amendment) 

—Certificate by pleader—Pleader certifying to 
Court in substance that compromise is benefi. 
cial to minor — This is sufficient compliance 
with R. 7 (lA) — Compromise relating to two 
suits recorded by trial Court—Compromise in¬ 
capable of being split into two parts relating to 
each of two suits—Minor defendant to one suit 
made liable under compromise to portion of 
costs of both suits — Compromise signed by 
minor’s pleader — Absence of proper certificate 
by pleader bold affected substance of compro¬ 
mise 3775 

- O. 33, R. 8 — Petitioner filing revision 

petition cannot file same without payment of 
court fees 2676 

- 0 34, R 5 — Final decree passed pending 

appeal against preliminary decree—Final decree 
can be executed whether appellate decree 
affirms or varies preliminary decree — •xecu- 
tion petition filed after appellate decree — 
Necessary modifications can be made therein — 
Application for carrying out modifications — 
There is no bar of limitation to such applica¬ 
tion 8886 

*- O. 34, R. 8 (1 )—Rule 8 (1) is applicable 

to redemption suit of usufructuary mortgage: 88 

_O. 41, R. 1 and Madras Amendment 

O. 41A, Rr. 1 and 2 — Production of printed 
copies of judgment can be dispensed with 163 
- 0. 41, R. 11 and S. 2 (2)—Order dismis¬ 
sing appeal under O. 41, R. 11 is decree — 
Application for amending decree lies to appel- 
late Court and not to lower Court 492 

_0. 41,Rr.27 (c) (Madras), 29 —Reason in 

judgment that additional evidence was necessary 
to enable appellate Court to come to conclusion 
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not sufficient compliance — Evidence must be 
discarded 203a 

-O. 41, B. 27 (1) {"6;—Admission of addi- 

tional evidence at appellate stage — Appellate 
Court is to see whether party was unable to 
adduce such evidence in the trial Court notwith. 
standing the exercise of due diligence 168a 
-0. 45, R. 4 —Two suits involving substan¬ 
tially same questions disposed of by common 

judgment_Appeals therefrom also disposed of 

by common judgment — Held, consolidation 
should be allowed 2o0a 

- O. 45, B7\ 4 and 7 —Consolidation in res¬ 
pect of deposit of printing charges or furnishing 
security for costs cannot be ordered 250/^ 

Companies Act (7 [VII] of 1913}, S. 30 (2) 

— Allotment of shares by directors at their 
meeting—5 out of 6 directors present at meeting 

— Sanction of general meeting required under 

articles of association — Allotments held could 
not be avoided 35a 

- S. 38 — Members’ names removed from 

register by directors on ground that they were 
illegally added — No permission to do so from 
Court—Removal is illegal 

- Ss. 235 and 198 —Scope of S. 198—Pro¬ 
ceeding under S. 235 cannot be continued 
against heirs of deceased director 304a 

- S. 235 —Proceedings under— Proceedings 

cannot be continued against legal representa¬ 
tives of deceased director — 0. 22. R. 4, Civil 
P. C. (1908), does not apply 3046 

Contract — Act done by A at request of li — 
Act not apparently tortious to knowledge of .1 

— Act turning out to be injurious to rights of 

C and .1 made liable to pay C — .1 is entitled 
to be indemnified by B 472a 

-Agency—Insurance company appointing P 

as chief agent for 10 years — Due to financial 
crisis, company’s business I'au as “closed fund" 
and taken over by new company — Old com- 
pany held not bound to continue business for 
10 years—If agency terminated, company held 
did not commit breach of contract and P held 
not entitled to damages for being prevented 
from earning remuneration 20 

Contract Act (0 [IX] of 1872), S. 16 
Compound interest at 12^ per cent, with half 
yearly rests is not unconscionable 56a 

-- Ss. 23 and 27 — A and B giving tenders 

to secure licence to carry mails —A withdrawing 
tender on B's agreeing to pay certain monthly 
sum — Agreement is not void under S. 23 or 
S. 27 289 

-S. 23 — Stifling prosecution — Case whe¬ 
ther compoundable or not depends on sworn 
statement of accused — Sworn statement dis- 
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closing compoundable offence — Agreement in 
respect of, is not for stifling prosecution : 80 

_ S. 25 (3) — A's claim time-barred—Debtor 

offering to pay his creditors including .1 seven 
annas in rupee — A not accepting offer — A 
cannot make offer basis of claim under S. 25 (8) 

72a 

- S. 49 — Applicability of the English 

common law rule ‘debtor to find and pay the 
creditor’ to India — No appointment of place 
of performance of contract — Place of perform¬ 
ance is to be determined with reference to nature 
and terms of contract and attendant circums- 
tances^Civil P. C. (1908), S. 20 (c) 300a 

_ S. 69 and 1\ P. Act, (1882), S. 55 (1) 

((j) _ Sale of house free from encumbrances— 

Purchaser paying off money due under attach¬ 
ment of property before date of sale — Vendors 
are liable to reimburse purchaser for any amount 
due under lawful attachment which purchaser 
has paid ^ 244 

_ S. 72 — A purchasing with minor’s funds 

property in his own name — Mortgage by A to 
B — Property to P sold subject to mortgage in 
execution of money decree against A — Execu¬ 
tion sale declared not binding on minor in claim 
suit under 0. 21, R. G3, Civil P. C. — P paying 
off B’s mortgage during claim proceedings — 
Suit by P for recovery of money paid to B — P 
can claim no relief against minor or his pro. 
perty — P can however recover money from B 
under S. 72, Contract Act — B has no relief 
against minor 

_S. 162 — Distinction between relationship 

of principal and agent and master and servant 
stated ^'>9 

-S. 188 — Authority for negotiating and 

completing sale for specified price within parti¬ 
cular time includes authority to enter into con. 
tract for sale 42 

_.S. 202 — Power.of.attorney to execute 

decree — Agent to get half proceeds as his 
remuneration — Indemnity clause for out of 
pocket expenses—Agency held not coupled with 
interest within S. 202 9 

Court-fees Act (7 [VII] 1870), S. 5 — Peti¬ 
tioner, recognised pauper in lower Court, claim¬ 
ing to file revision without paying court-feo — 
Matter referred to Taxing Officer — Petitioner 
served with notice — Ex parte order by Taxing 
Officer -- Order held was final 257a 

- 7 — Plaintiff’ can relinquish part of 

claim to bring it within court-fee paid — No 
application for amendment of plaint is necessary 

126 

-.S, 7 (iv-A) and Sch. 2, Art. 17-A (ISIadras 

AynendmentJ — Suit for declaration that docu¬ 
ment is void — Allegation that material page 
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of document fraudulently abstracted by defen- 
dant — Suit is not for cancellation — Scb. 2, 
Art. 17-A applies 342 

- S. 7 (iv-Aj (Madras) — Cancellation of 

document—Suit on mortgage—Prayer for sale 
of mortgaged property free from claims of other 
alienees — Plaintiff not party to document of 
alienation — Relief of cancellation held un* 
necessary — No additional court-fee payable 
under S. 7 (iv-A) (Madras) 181 

- S. 7 (iv) (e) and S. 7(iv) (c) (as amended 

hy Madras Act ^ [V] of 1928), Madras Pro¬ 
viso — Expression ‘the relief sought is with 
reference to any immovable property’ (in Madras 
Proviso), meaning of — Declaratory suit claim¬ 
ing customary rights from forest belonging to 
another, falls under S. 7 (iv) (e) and Madras 
Proviso does not apply 235 

-S. 7 (iv)(f) and S. 7 (l) — Suit to sur-. 

charge and falsify accounts already furnished 
and to recover specific sums — Suit is not for 
accounts — Plaintiff must value and pay ad 
valorem court-fee on basis of specific sums 136 

-S. (7) (v) (c) — Net profits — Calculation 

of — In calculating net profits amount of rent 
and other statutory charges are to be deducted : 
1942.1 M. L. J. 569=(’42) 29 A. I. R. 1942 
Mad. 685=203 I. C. 457, OVERRULED : 822a 

- S. 7 (xi) (e) — Section 7 (si) (e) does not 

apply to suit brought against landholder along 
with trespasser (Per Rajamannar J. in the 
Order of Reference) 3226 

-S. 12 — Acceptance by ministerial officer 

of court-fee paid for registration of case without 
objection is not final decision of court-fee to be 
paid — Final decision is order of Court made 
after it has applied its mind to question 483 

- jS. 17 — ‘Distinct subjects’ — Suit to eject 

trespassers on several properties situate in 
different villages, by person claiming title under 
one settlement — Suit embraces several distinct 
subjects 162 

- (as amended in Madras), Sch. 2, Art. 1 

(b )—Application under S. 33, Arbitration Act, 
to set aside award—Court-fee is payable under 
Art. 1 (b) 104a 

Criminal Procedure Code (5 [V] of 1698), 
S. 4 (1) (b) and Sch. II — Defence of India 
Rules (1939), R. 81 (4) — Offence under, is 
uon-bailable—Court is bound to allow expenses 
of defence witnesses 390 

- S. 145 — Proceedings under—Permission 

to party to appear by pleader — Magistrate 
cannot subsequently insist upon personal appear, 
ante 447 

-'S. 145 {(j) — Order under S. 145 (6), Crimi¬ 
nal P. C.—Application for revision of that order 
rejected in limine — Final order for purposes of 
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Art. 47 is original order under S. 145 (6) and 
not order rejecting application for revision : 444 

- Ss. 147 and 438 —Petition under S. 147— 

Magistrate issuing warning to counter-petliioners 
not to create breach of peace by reciting sankal- 
pam at certain tank without taking evidence — 
Sessions Judge setting aside order in revision— 
Orders of both Magistrate and Sessions Judge 
held were without jurisdiction 412 

- S. 162 — Police Officer — Special OflScer 

empowered by Madras Government under S. 12 
(3) of Hoarding and Profiteering Prevention 
Ordinance is police officer within S. 162, Crlmi- 
nal P. C. and S. 25, Evidence Act 430 

- S. 173 — Final charge sheet—Information 

received by police officer against several persons 
— No charge laid against one of them in final 
charge sheet—Further charge sheet can be filed 
against such person 502 

- S. 195 (1) (b) — Facts disclosing offence 

under S. 193 and also under S. 467, Penal Code 
—Provisions of S. 195 (1) (b) cannot be evaded 
by filing complaint under S. 467 489 

_ S. 196A —Defence of India Rules (1939 as 

amended in 1941), R. 90-B — Conspiracy to 
export gold — Sanction for prosecution not 
necessary 

_ S. 203 — Dismissal of previous complaint 

is no bar to second complaint 167 

- S. 253 —Discharge—Complaint respecting 

offence under S. 420, Penal Code — Magistrate 
without examining all witnesses discharging ac¬ 
cused under S. 253 (1) — Magistrate held had 
no power to do so 416 

- S. 288 — Deposition of approver in com¬ 
mitting Court can be treated as evidence in trial 
Court if considered true — Retraction of his 
confession and repudiation of his evidence by 
approver are not material 271/ 

- S. 297 —Defence of alibi raised in Sessions 

Court and not in committal Court — Comment 
of trial Judge in bis summing up to jury on 
non-disclosure of alibi at earlier stage held not 
misdirection 271a 

_ S. 297 — Laying dow’n law — Clear case 

of murder—No suggestion of culpable homicide 
—Omission to explain to jury difference between 
them is not misdirection 271/6 

-S. 337 _ Granting of pardon — Legality 

of_Accused warned that be would be liable to 

prosecution if he resiled from bis previous con¬ 
fession—Pardon held not conditional 27 Ig 

_ S.342 — Examination of accused—Court 

should not summarise whole prosecution evi¬ 
dence but should draw accused’s attention to 
salient features of prosecution evidence 179 

_ S. 345 _Case whether eompoundable or 

not depends on sworn statement of accused — 
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Sworn statement disclosing compoundable offence 
— Agreement in respect of, is not for stifling 
prosecution SO 

_ S. 347 — Offence under S. 124.A, Penal 

Code — Article published in Tamil — Chief 
Presidency Magistrate trying case having Urdu 
mother-tongue—Case held should be committed 
to Sessions 349 

_ Ss. 348 and 349 — Section 349 applies to 

all offences while S. 348 applies to offences 
under Ch. 12 or Ch. 17, Penal Code — Case 
falling under S. 348 — Magistrate should act 
under S. 348 and not under S. 849 171 

- Ss, 367 and 537—Two cases under Gaming 

Act tried together and common judgment written 
—Conviction based mainly on presumption under 
S. 6 — Writing one judgment is merely irregu¬ 
larity 4G5o 

- Ss, 403, 423 — Conviction under S. 409, 

Penal Code—Appellate Court acquitting accused 
of offence under S. 409 but directing trial Court 
to frame charge under S. 420,. Penal Code, for 
which be could have been convicted under S. 237 
—S. 403 is no bar as there is no fresh prosecu- 
tion 496 

- (as amended by Act of 1043), S. 411-A 

(1) and (2 )—Power of appellate Court under— 
Matters to be considered by High Court in 
appeal, explained — Court has full power to set 
aside verdict of jury if it is unreasonable : 271a 

- S. 439 —When High Court in revision can 

look into evidence, stated 223a 

- Ss. 488 and 489 — Maintenance order — 

Wife living with husband as husband and wife 
—Order becomes inoperative — Wife claiming 
enhancement of maintenance — Claim must be 
based on subsequent facts 222 

- S. 062 — Conviction under S. 409, Penal 

Code—S. 562, Criminal P. C., does not apply— 
Accused youth of 19 years refunding money and 
losing chance of Government service—Sentence 
till rising of Court held sufiGcient 173 

Criminal trial—Burden of proof — Burden is 
on prosecution — Prosecution evidence insuffi¬ 
cient — Judge must acquit accused — Offence 
serious — Still retrial cannot be directed 389 

•-Evidence — Detention and examination of 

witness by police — Evidence not necessarily 
open to suspicion 271t 

-Offences under S. 6 (1) read with S. 13 (1) 

Hoarding and Profiteering Prevention Ordinance 
—Accused making 200 per cent, profit — Ac¬ 
cused fined Rs. 2000 on each count — Offences 
not forming part of organised system of black- 
market transactions—Fine reduced to Rs. 1000 
on each count 25 Ic 

Crown Grants Act {15 [XV] of 1896), S. 2 — 
Crown grant of village to grantee and his heirs, 


Crown Grants Act (contd.) 
as shrotrium with clause “the village is not 
alienable by gift, sale or otherwise, but in 
default of legal heirs the said village shall revert 
to the grantor” — Usufructuary mortgage of 
village by one of successors of grantee — Sue- 
cessors of mortgagor not bound 52 

Custom— Nattukottai Chetti — Person setting 
up custom at variance with Hindu law by which 
he becomes entitled to joint interest in bis 
mother’s stridhan during her lifetime — Burden 
of proof lies pn him to prove it by clear and 
unambiguous evidence — Held no such custom 
was proved 6196 

Deed — Construction—Settlement deed provi¬ 
ding that certain charity was to be conducted on 
occasion of a certain festival out of self-acquired 
property of settlor — Remaining income to be 
utilised for maintenance of sons and wife of 
settlor — Property and charity to be managed 
by eon-in-law of settlor — Held upon construc¬ 
tion of document that charity was true beneficiary 
and there was no gift of surplus income to heirs 
of settlor 416a 

_Construction — Ambiguous deed — Subse¬ 
quent conduct of parties can be referred to: 3536 

-Construction — Otbi deed — Mortgagee to 

take possession of property for six years from 
date of execution of deed — Mortgagor to pay 
amount and redeem mortgage — Deed held 
contained personal covenant to pay and implied 
covenant to repay on certain date 312 

Defence of India Rules (1939), Hr. 2 and 97 
and Part XV —Enemy territory, meaning of— 
Temporary occupation by enemy army does not 
render it ‘enemy territory’ — I?erson carrying 
on business in Federated Malay States which 
were occupied temporarily by Japanese army is 
not enemy and can sue in British Indian Court: 
Second Api>eal No. 380 of 1943, D/- 7th August 
194 4, JtPVEPSPD 3286 

- Ji. oO — Order prohibiting processions, 

meetings and flag salutation — ^lerely bolding 
flag or standing in street with flag when tbeic is 
no meeting, procession or flag salutation does 
not amount to defiance of order 495 

- Ii. OOBt Proviso —For filing of complaint 

by Customs Collector it is sufficient that penalty 
provided by Sea Customs Act is inadequate in 
bis opinion — It is not necessary that be should 
have pow'er to levy penalty 212 

- It. 128 —Rule is not exhaustive 76 

Divorce Act (-i [IV] of 1809), Ss. 7 and 19 
(I )—Petition by wife for declaration of nullity 
of marriage under S. 19 (4) — Ss. 7 and 19 il) 
exclude operation of S. 107, Evidence Act — 
Petitioner must prove affirmatively that first 
wife was alive on date of her marriage sought 
to ba annulled b5 
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Domicile — Acquisiton of^New domicile held 
not acquired by business at that place 256 

Easements Act (5[V] of 18S2), Ss. 7(b) and 
35 — Water percolating or flowing in undefined 
channels — Landowner has natural right to 
divert or appropriate — If such diversion in. 
volves diversion or appropriation of water flow¬ 
ing in defined channels he should not do so—If 
he does, it amounts to actionable wrong 384u^ 
Estoppel—Admission under wrong impression 
of law does not bind party—Held, on facts that 
document could not operate as estoppel 398/ 
Evidence — Presumption — Officer directing 
manner in which notification is to be published 

— Notification published in Gazette and signed 

by same officer — Presumption is that publica- 
tion is in manner in which officer has directed 
it to be 449 

Evidence Act (1 [I] of 1872), S. 5(9—"Take 
into consideration" — Meaning of—Accomplice 
cannot corroborate to another accomplice 271b 

-'5. 30 — Several accused charged under 

S. 302, Penal Code—Confession by one of ofl'ence 
punishable under S. 201, Penal Code — Confes- 
sion cannot be taken into account against others 

124 

-Ss. 31 and 115 —Admission under wrong 

impression of law does not bind party—Held,on 
facts that document could not operate as estop¬ 
pel 398/ 

- S. 95—Scope of prohibition—Letter relin. 

quishing right to property — Passing of consi¬ 
deration not mentioned—Oral evidence to prove 
passing of consideration is admissible under 
proviso 2 — Doctrine of part performance held 
applicable to facts of case 452 

- S. 114 — Accused born deaf and dumb 

found in possession of stolen articles_ No pre¬ 

sumption can be drawn that accused committed 
theft and house-breaking 60 

--S'. 133 — For conviction on testimony of 

accomplice corroboration is necessary 271c 
Execution — Decree for redemption of kanom 

— Defendant to deliver possession on plaintiff 

depositing certain amount—Deposit is not con¬ 
dition precedent to filing execution petition to 
recover possession 251b 

Execution sale — Application to set aside — 
Order dismissing application for default set aside 
—Effect 844b 

Explosive Substances Act (0 [VI] of 1908), 
Ss. 2 and 5 — Phosphorus in natual form kept 
in bottle containing water is not explosive sub- 
stance 45 

Fatal Accidents Act (13 [XIII] of 1855), 
S. 1 —Person dying in railway accident—Com. 
pensation paid by private settlement—Right to 
share—Principles of Fatal Accidents Act apply 


— Compensation paid to wife and children of 

Hindu—Mode of distribution — Wife’s share is 
stridhan 164 

Government of India Act (1935, 25 d 26 
Geo. F, Ch. 42), S.240 —Section is mandatory 

876b 

- S. 240 (3) — Wrongful dismissal from 

service—Person dismissed not given opportunity 
to show cause against dismissal — Person can 
sue only for damages 366a 

- S. 240 (3) (a). Proviso —Criminal charge 

—Section contemplates some accusation and not 
charge in technical sense of Criminal Procedure 
Code — Contempt consisting in highly defama- 
tory accusations against Judges — Contempt 
gives rise to criminal charge — Formalities of 
notice and opportunity to show cause are dis¬ 
pensed with 875a 

Grant — Devadasi service inam — Rule that 
resumption and re-grant of service inams by 
Government extinguishes original title does not 
apply — Enfranchisement does not extinguish 
old title 206a 

Guardian and ward—Alienation by guardian 

— Ratification by minor — What amounts to 

(FB) Ifl 

Guardians and Wards Act (8 [VIII] of 
1890), S. 8 — Lawful guardian under personal 
law cannot apply 110b 

-,S. 25 —Application by lawful guardian — 

Discretion of Court to order return — Welfare 
of minor is of primary importance IlOa 

Hindu law — Adoption—Sudra woman though 
living unchaste life can make valid adoption 

308 

-Adoption — Rights of son adopted by 

Nattukottai Chettiar after death of bis wife: 187 

-Alienation — Mesne profits — Sale by de 

facto guardian without valuable consideration 
—Alienee is a(^ountable for mesne profits from 
date when possession was delivered to him 

198d 

-Disqualified member becoming sole survi¬ 
ving member of family — He is entitled to take 
whole estate (FB) 287 

-Father — Pious obligation of sons—Appli¬ 
cation for personal decree against father and 
two sons withdrawn as against one son—Decree 
can be executed against Interest of exonerated 
son in family properties 896 

-Gift — Dedication of property for per¬ 
formance of gurupooja at samadhi or tomb is 
invalid as dedication to public charity 485a 

_Gift_Gift for ‘worship of God* is not 

invalid merely because no particular deity is 

specified 485b 

-Guardian—De facto guardian cannot bind 

minor or his estate by his pronote or acknowledg. 
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Hindu law (contd.) 

ment of liability — Sale by de facto guardian 
held must be set aside as it was in respect of 
debt which, though binding on minor, was time- 
barred 198c 

-Impartible estate — Family settlement — 

Compromise decree between A widow of last 
bolder and B claiming to succeed under custom 
of lineal primogeniture—Decree providing after 
death of A estate was to be enjoyed by B and 
‘‘hia heirs” — Kxpression '‘heirs” held meant 

heirs of B as bolder of impartible estate 853a 

--Impartible estate—Belinquisbment of inter¬ 
est by coparcener—It must be for benefit of all 
other members 853c 

-Impartible estate—Relinquishment of right 

to succeed — Proof of—Before Court can hold 
that right has been surrendered it must have 
clear proof of this 85Bc£ 

-Joint family—Ancestral business—Family 

carrying on ancestral trade is not partnership in 
Iftw — Assets of business constitute joint family 
property 398a 

-Joint family—Manager—Power to alienate 

family property — Manager of joint family can¬ 
not dispose of family property by will, or by 
settlement, or by gift 398<Z 

-Joint family — Manager — Decree against 

father as manager of joint family — Suit by 
junior members to have decree set aside on 
ground of negligence of father in conducting suit 
is not maintainable 243 

-Joint family property—Burden of proof — 

Ancestral properties providing nucleus for ac¬ 
quiring other properties—Person disputing joint 
nature of latter properties — Burden of proof 
lies on such person 26G/» 

-Joint family property — Property purchased 

by manager with borrowed money cannot be 
said to be solf-acquired 141/> 

-Marriage — Presumption as to validity — 

‘Nadu Veettu tbali’ form of marriage among 
Nayakars of Southern India — Factum of mar¬ 
riage established — Presumption in favour of 
validity of marriage should be drawn 46Ga 

*-Minor—De facto guardian—No power to 

execute promissory note in minor’s name in 
respect of money borrowed for necessaries 

(FB) la 

-Partition — Jestbabagam—Validity of — 

Allotment of extra share in favour of eldest son, 
what is known as Jesthahagam has become 

obsolete and unenforceable 898e 

-Partition — Intention to create new status 

essential — Mere division of some of family as¬ 
sets not enough 118 

-—Religious endowments — Trustee — Decree 

against de facto trustee is binding on temple 

74 


I. B. 1946 Madras 

Hindu law (contd.) 

-Reversioner — Alienation by widow —• 

Remote reversioner when can sue—Declaration 
suit by remote reversioner claiming himself 
nearest reversioner—Counter claim that one of 
defendants is the nearest reversioner—Collusion 
with the alienee not alleged in trial Court — 
Question cannot be raised in appeal 159 

-Settlement—Construction—Settlement by 

A in favour of his wife B before adopting C — 
C not party to settlement—Settlement intended 
to enable B to maintain herself — After B, G 
entitled to hold property absolutely — B pre- 
deceasing Held, under settlement, C was 
not entitled to any property in praesenti — On 
-I’s death C succeeded to property along with 
natural son of A 99 

-Stridhana, succession to — Hindu Law of 

Inheritance (Amendment) Act (1929) does not 
apply 294 

- . Stridban — Person dying in railway acci- 

dent — Compensation paid by private settle¬ 
ment — Right to share — Principles of Fatal 
Accidents Act apply—Compensation paid to wife 
and children of Hindu—Mode of distribution — 
Wife’s share is stridban 1G4 

-Succession—Illegitimate son of widow kept 

as permanent concubine succeeds as dasi-putra 

4GG5 

-Widow—Alienation by — Legal necessity 

—Production of evidence of necessity in support 
of alienation and evidence of enquiry by alienee 
impossible owing to lapse of time — No ground 
for suspecting genuineness of transaction —In¬ 
ference in favour of validity of alienation is 
justified — Widow selling valuable property for 
small sum to her brother — Intention to benefit 
members of her own family apparent — No pre¬ 
sumption in favour of validity can be drawn 

427 

-Widow—Partition suit — Widow awarded 

share inherited by her from her son— Nosocu- 
rity should ordinarily be demanded before 
giving share to widow 75 

Hoarding and Profiteering Prevention 
Ordinance (35 [XXXV] of 1013), .S'. 2 (b) 
—‘Person’ — Being Ordinance passed under 
S. 72, Government of India Act, 1915, it is 
Central Act for purposes of General Clauses Act 

— ‘ Person ’ includes absentee partners of a 

partnership 254a 

- Ss. 2 (d), 0 and 13 — Person in posses¬ 
sion of camphor not carrying on trade is not 
dealer and cannot bo convicted under Ss. 9 and 
13 for refusing to sell camphor 42G 

-S. 6 (as a7nended in 101-t) — Effect of 

amendment, stated 254^ 

- Ss. G (1) and 13 (l) — Prosecution for 

selling beedies at more than 20 per cent, profit 
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Hoarding and Profiteering Pre'S'ention 
Ordinance (contd.) 


— Unreasonable profit — Profit allowed by nor¬ 

mal trade practice is not criterion •— No allow¬ 
ance in sale price for overhead charges or 
tobacco-tax 484 

- Ss. 9 and 13 (3) — Refusal to sell on 

ground that no stocks available — Refusal ex. 
tends to entire stock and whole of it can be 
confiscated under S. 13 (3) 108 

Income-tax Kci(lllXI] of 1922), S.IO (1) 

— Money-lending business -- Sale of property 

forming part of capital of money-lending buai- 
ness—Profit made on such sale, held, was liable 
to income-tax 311 

- S. 10 (2) (vi )—Allowance for depreciation 

— Oil mill working only for part of year — 
Assessee owner is entitled to deduct full allow¬ 
ance and not proportionate to period of working 

327 

-S. 10 (2) (xi) —Assessee’s family allotted 

loans on pronotes as share on dissolution of 
partnership — Notes subsequently renewed in 
name of assessee’s family — Debts due on some 
notes written off as irrecoverable—Assessee held 
was entitled to claim deduction in respect of 
written off debts under S. 10 (2) (xi) 494 

- S. 10 (2) (xii) and (xi) (as amended in 

1939) — Assessee standing surety to bank for 
loan to Chetbiar firm .— No repayment by firm 

— Amount made good by assessee — Assessee 
held was entitled to deduction as business loss 

508 

- S. 13, Proviso — Method adopted by as¬ 
sessee not allowing of correct assessment — 
Income-tax Officer can adopt another method 

314 

-S. 26A and Income-tax Hulcs, P, 6 —Ap¬ 
plication for renewal of registration of firm — 
Application signed by agent of partner under 
general power-of.attorney — Application is not 
valid 411 

Insolvency—Undischarged bankrupt appoint¬ 
ed administrator of his father’s estate—He can 
file suit 25c 

Interest—Compound interest at 12^- ijer cent, 
with half yearly rests is not unconscionable:56(Z 
International law (Private) — Jurisdiction 
to act in personam—Extent of—Suit for parti, 
tion of immovable properties situate outside 
British India—Courts in British India have no 
jurisdiction to decree a division of such proper¬ 
ties —Nor can they adjudicate on title to such 
properties 3986 

-Person’s capacity to alienate immovable 

property is governed by lex situs 398c 

Interpretation of statutes — Language of 

statute plain and its meaning clear — Court is 
not concerned with it-s coDsequences 8526 


Interpretation of statutes (contd.) 

■ -Law codified — Court cannot go outside 

Code 828c 

-Retrospective effect—Principles governing 

statutes and rules of procedure stated—Madras 
Provincial Insolvency Rules (i922), R. 21 (3) 
under S. 79, Provincial Insolvency Act (1920) 
—Amendment held not retrospective 262 
. Fiscal statute like Court-fees Act—Statute 
to be construed strictly—Benefit of doubt to go 
to tax-payer 1046 

Land Acquisition Act (l [I] of 1894!), 8s. 4, 
G and 48 (1) and P. 5 —Government deciding 
to withdraw acquisition proceedings — Before 
publication of notification under R. 5, Govern¬ 
ment deciding to proceed with acquisition— 
Re-notification under Ss. 4 and 6 held was not 
necessary ' 450 

- S. 18 — Reference under — CJourb can go 

into question of limitation I84a 

- S.18 — Refusal by Collector to make 

reference on ground that application is beyond 
limitation—Order is final 1846 

_ S. 18 _Land Acquisition Officer acting 

under Part III of Act—He acts as judicial 
officer 184c 

Landlord and tenant—Water charge—Land 
once forming part of abandoned tank subse¬ 
quently converted into ryoti land and assessed- 
to rent—Water charge cannot be levied 451 

*•'_Rent payable in kind—Landlord suing to 

enforce payment—He must accept price ruling 
on date when produce should have been deliver¬ 
ed to him (FB) 387 

-Forfeiture of tenancy—Denial of landlord’s 

title in reply to landlord’s notice works forfei- 
ture 67 <b 

Le^al Practitioner — Professional miscon¬ 
duct — Auction sale in execution of decree — 
Decree-holder not bidding — Decree-holder’s 
pleader buying property in clerk’s name—Pro¬ 
perty transferred to pleader’s wife’s name— 
Pleader is not guilty of professional misconduct 

(PB) 

Le^al Praotitioners Act (18 [XVIII] of 
1879), S. 13 —Professional misconduct—Advo¬ 
cate should not on instructions of his client 
make charge of fraud without satisfying himself 
that there are reasonable grounds for the alle¬ 
gation (FB) 638 

Limitation Act (9 [IX] of 1908), S. 5 —Ap¬ 
plication for final decree under O. 84, R- 5. 
Civil P. C.—Section does not apply 381 

-Ss. 5 and 29 (2) —Applicability—Appeal 

under S. 25A, Madras Act (4 [IV] of 1988)— 
S. 29 (2) has no application — Delay in filing 
appeal can be excused under B, 6, Limitation 
Act 361 
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Limitation Aot (contd.) 

-S. 10 _‘Trust’ and 'vested in trust’ mean- 

ing of — Deposit of trust money with banker 
with notice of trust — Suit by cestui que trust 
for recovery of deposit—S. 10 does not apply 

5l9e 

- S. 10, Arts. 62, 89, 120 and 123 — Part 

of estate of deceased Muhammadan sold by one 
of heirs and proceeds banded over to third 
party for distribution among heirs—Suit by un¬ 
paid heir for his share of proceeds— S. 10 does 
not apply as no trust is created by vendor heir's 
handing over of proceeds to third person — 
Art. G2 applies and not Arts. 89, 120 and 123 
— Time runs from date when proceeds were 
banded over to third party and not from date 
when plaintiff knew that proceeds were held by 
third party 116 

- S. 19 — Acknowledgment by mortgagor 

after transfer of his interest in one item of 
mortgaged properties does not bind transferee 

88 

- S. 20 (as amended by Act 16 [XVI] of 

1942 )— Amendment cannot ©iterate retrospec- 
lively to revive barred debt 725 

- S. 21 — Guardian — De facto guardian 

cannot bind minor or his estate by his promote 
or acknowledgment of liability — Sale by de 
facto guardian held must be set aside as it was 
in respect of debt which, though binding on 
minor, was time-barred 198c 

- S. 21 —Acknowledgment by de facto guar¬ 
dian of Hindu minor does not prevent debt 
being barred (FB) 16 

- Art. 31 — Starting point of limitation — 

Suit for damages for loss of part of goods in 
railway transit—Time begins to run from date 
when railway company finally informs that lost 
goods cannot be delivered 133a 

- Art. 47 —Order under S. 145 (C), Criminal 

P. C. — Application for revision of that order 
rejected in limine — Final order for purposes of 
Art. 47 is original order under S. 145 (6), and 
not order rejecting application for lovision 444 

- Arts. 48, 49 and 29 —Applicability—Sew- 

ing machine belonging to B attached before 
judgment and kept in custody of sureties — 
Attachment subsequently raised as being illegal 

— B refusing to take back machine as it was 
found to be useless due to removal of vital parts 

— Suit by B for return of machine in its origi- 
nal condition or for damages — Limitation — 
Art. 48 or Art. 49 would apply and not Art. 29 

453a 

- Arts. 68, 29, 48 and 49 — Suit held 

governed by Art. 49 and not by Arts. 68, 29 
or 48 a 3 

- Art. 89 — General power-of-attorney — 

Agency does not terminate with collection of 


Limitation Act (contd.) 

any particular debt — Suit by principal to re¬ 
cover amount more than three years aRer it has 
been collected is not barred 122a 

- Arts. 109, 120 — Application under, by 

Official Receiver—Transfers by insolvent prior 
to adjudication set aside—Subsequent applica¬ 
tion by receiver for mesne profits and interest 
against transferee held not barred by res judi- 
cata — Receiver held entitled to mesne profits 
and interest for three and six years respectively 
prior to date of application for same 207 

_ Art. 120 — Suit to recover trust property 

from person taking it from trustee by transac- 
tion amounting to breach of trust—Suit is 
governed by Art. 120 —Limitation starts from 
date of knowledge of transaction 519/ 

*- Arts. 120 and 02—A conveying property 

to B benami—Subsequent sale by B to C —Suit 
by A for recovery of consideration money receiv¬ 
ed by B—Suit is governed by Art. 120 and not 
by Art. 62 : 21 Mad. 373; 30 Mad. 298 and 
1915 M. W. N. 215 : (’16) 3 A.I.U. 1916 Mad, 
524 : 28 I. C. 495, OVERRULED (FB) 248 

- Art. 120 —Suit by Official Receiver under 

S. 53, T. P. Act — Limitation starts from date 
of knowledge of plaintiff — Nature and extent 
of knowledge necessary, stated 236 

- Art. 132 —Properties purchased by plaintiff* 

in 1920 already attached before judgment.in 1917 
in suit against owner of properties—Properties 
eventually purchased by auction-purchaser in 
execution in 1929—Plaintiff having discharged 
mortgages on property resisting claim of pur¬ 
chaser to possession, unless he is reimbursed — 
High Court order of 28th August 1931 directing 
plaintiff to deliver possession to purchaser but 
declaring plaintiff ’s charge—Suit by plaintiff for 
recovery of amount paid, by enforcing charge 
filed on 13th August 1943 held within time:423 

- Art. 130 — Decree amended — Appeal 

attacking reduction of decree by amendment — 
Time runs from date of amendment 291 

- Arts. 161, 182 12 '—Maintenance decree— 

Decree sought to be varied by suit — Kxecution 
petition after passing of decree restoring mainten- 
ance decree—Held period between institution of 
suit for variation and final decree in it not to be 
excluded — Article 181 applicable and not 
Art. 182 (2) 67 

- -Art. 182 — Execution petition closed for 

statistical purposes—Such order is not final order 
and subsequent application is not fresh appli¬ 
cation but one to continue former application 

170 

- Art. 182 (6) — Error to mention number 

of suit renders application for execution not in 
accordance with law 61a 
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Limitation Act (conUJ.) 

- Art. 182 (6) — Prayer for notice under 

O. 21, B. 22, Civil P. C., is step-in-aid of execu¬ 
tion 616 

Madras Agriculturists’ Relief Act (4 [IV] 
of 1988)^ S. 3 (1) and (4) — Estate in the 
bands of an executor — Right to relief under 
the Act 53 

■ S’ 3 (a )—Person having saleable interest 
in agricultural land — Burden of proving that 
he is not agriculturist is on creditor — No sufti- 
cient evidence on record to show tliat creditor 
had discharged burden—Order of Court holding 
that debtors are disqualified from claiming 
benefit of Act can be interfered with in revision 


2G4c 

——S. 3 (H), Proviso (c) — Burden to prove 

that he is agriculturist lies on debtor_ Debtor 

proving that he owns saleable interest in agri- 

cultural land — Burden shifts on to creditor _ 

After case is closed and judgment reserved Court 
allowing mortgagee to file documents to show 
that debtor was disqualified from claiming bene¬ 
fit of Act by reason of proviso (c) — Debtor 
stating that properties referred to in documents 
were wrongly included in mortgage—Question 
held should have been raised during trial: 437c 

-Ss. 3 (ii), Proviso (D), 6 and 9 —Suit on 

mortgage impleading mortgagor, his sons and 
purchaser of mortgaged property in auction sale 
held by Official Receiver—Sale deed in favour 
of auction-purchaser not executed until after 
coming into force of Act—Auction-purchaser also 
owning certain villages in respecfc of which pesh- 
kush and jodi amounting to Rs. 1000 was pay¬ 
able — Auction.purchaser held net agriculturist 
and could not claim relief under Ss. 8 and 9 of 
Act—Sons held could redeem mortgage 434 

- S. 8 — Debtor claiming relief under S. 8 

(l) — Court is not justified in granting relief 
xinder S. 8 (2) — Payment towards ‘interest 
and principal' is open payment 380 

-6'. 8 — Mortgage of Rs. 1600 — Suit on, 

compromised for Rs. 2500 with costs — Costs 
Rs. £00 — Claim for costs not waived—Claim 
for Rs. 500 cannot be said to be renewal of 
antecedent debt—Decree can be scaled down to 
Rs. IGOO with interest and Rs. 500 with interest 
for costs 161 

’ ^ and 13 — Pronote executed after 


commencement of Act—Amount due under pro- 
note can be scaled down under S. 8 or S. 9 if 
debtor can show that pronote was merely 
voucher acknowledging debt incurred before 

111a 


•- S.8, P.vplanation —Renewal of debt must 

be in favour of same creditor — Debtor's owing 
debt to A and another debt to P — Both debts 
discharged by execution of joint mortgage in 


Madras Agriculturists* Relief Act (contd.) 
favour of A and B —Mortgage is not renewal 

154a 

- S. 6, Explanation —Pronote in favour of 

widow discharged by execution of mortgage in 
favour of her adopted son — Mortgage is not 
renewal of earlier debt 1546 

- S. 8(2) — Consolidated debt—Payments 

made towards debts consolidated — Payments 
should be treated as towards consolidated debt 

3066 

- S. 8 (2) —“Payment*'meaning of—Adjust¬ 
ment by set off is “payment” — Joint venture 
by A and B —Finance by A —Promissory note 
by B in 1928 — Adjustment of accounts in 
1937 and fresh promissory note by B for diflfe- 
rence due from him — B's liability was held to 
arise in 1928 — S. 8 applied 187 

-S’. 10 (2) (i) — Contingent stipulation for 

payment of interest — Case is not covered by 
exemption in section — Whether etipulation 
relates to mortgage amount or to amount 
which mortgagee is authorised to advance on 
account of mortgagor adding it to mortgage 
amount is immaterial 305a 

- Ss. 19 and 3 (ii) — Application under 

O. 21, R. 90, Civil P. C.—Application dismissed 
and sale confirmed — Subsequent application 
under 8. 19, Madras Agriculturists’ Relief Act 
—Application dismissed — Appeal against both 
orders — Held, application under S. 19 lies 
during pendency of appeal against order confirm¬ 
ing execution sale — Sale confirmed in appeal 
— Result of confirmation was that judgment, 
debtor lost title to property on date of sale i.e., 
before commencement of Agriculturists’ Relief 
Act—Judgment-debtor was not landholder when 
be applied — He was entitled to relief under 
S. 19 837i£ 

- S. 19 — Second appeal from mortgage 

decree pending at commencement of Act—Peti- 
tion for relief filed in High Court during pen¬ 
dency of appeal but no reference to it in judg¬ 
ment in second appeal — Subsequent order re¬ 
manding petition to trial Court — Trial Court 
scaling down debt — After delivery of judgment 
Court in second appeal has no power to remand 
petition for disposal to trial Court and conse- 
quently trial Court has no power to scale down 
debt 258a 

-55. 19 and 20 proviso —Stay obtained by 

junior member of tarwad — Subsequent appli¬ 
cation under S. 19 by karnavan must be within 
sixty days of such stay 1586 

- (as amended in 1943), S. 19A, sub-s, (4), 

els. (a) and (h) and S. 25A — Order holding 
debtors to be non-agriculturist and also stating 
that creditor was entitled to amount due on 
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Madras Agriculturists’ Relief Act (contd.) 
bond — Order still comes under cl. (b) and is 
not appealable 264a 

- (as amended in 1943)^ Ss. 19A (8J and 

25A .— Scope of—Order dismissing application 
for setting aside ex parte order on application by 
creditor under S. 19A—No appeal lies 2646 

-S. 19A (9) (as amended in 1943 )—Debt 

scaled down and amount payable by debtor deter, 
mined under rules framed under unamendtd Act 

— Suit to enforce mortgage brought after amend, 

ment is not barred 335a 

- Ss. 20 and 19 —Stay of execution granted 

under S. 20—Application for relief under S. 19 
—Limitation for, under proviso to S. 20 applies 
whether execution proceedings were taken in 
Court which passed the decree or some other 
Court 158a 

- S. 20, Proviso — Word ‘rejected’ includes 

dismissal for default of appearance — It is not 
used in restricted sense as in Civil P. C. (1908), 
0. 7, R. 11 78 

Madras City Tenants’ Protection Act (3 
[III] of 1922), S. 1 —Lease originating before 
Act—Lease deed executed after Act in 1924 on 
same terms — Lease must be taken to have 
originated before Act—Tenant is entitled to pro- 
tection under Act 11 

Madras Civil Rules of Practice, B. 178 — 
Sale of decree in execution of another decree— 
Sale taking place without any objection being 
raised by judgment-debtor—Sale cannot be held 
to be void or inoperative 251a' 

Madras Co-operative Societies Act (6 [VI] 
of 1932), S.25 —Person ceasing to be member 
of Society — Subsequent liquidation of Society 

— Order by liquidator for contribution against 

such person whether legal 10 

Madras Criminal Rules of Practice, B. 8C 
(3) — Accused declining to make confession 
before Magistrate — Order of Police Commis¬ 
sioner remanding accused to police custody — 
Order held improper but made by oversight — 
Subsequent confession of accused held not result 
of detention in police custody 211d 

- B. 366 — Defence of India Rules (1939), 

R. 81 (4) — Offence under, is non-bailable— 
Court is bound to allow expenses of defence 
witnesses 890 

Madras Debt Conciliation Act (11 [XI] of 
1936), Ss. 10 (1) and (2), 8 (2) and 4 — 
Application by debtor for settlement of debts — 
Notice to creditor under S. 8 (2) — Creditor 
filing counter containing statement of his debt 
—■ He need not file fresh statement of debt on 
receipt of notice under S. 10 (l) 103a 

-Ss. 10 (2) and 11 — Creditor failing to 

produce account-books as required by S. 11 (l) 
m support of his debt — Debt is not discharged 

Indexea (Mad)—3 6c. 4 


17 

Madras Debt Conciliation Act (contd.) 
under S. 10 (2) — Order of Board discharging 
debt under S. 10 (2) is ultra vires — No order 
of Board is necessary for discharging debt under 
S. 10 (2) 1036 

- Ss. 19 (I) and 10 (2) — Order of Board 

having effect of discharging decree debt under 
S. 10 (2) ultra vires — Civil Court can ignore 
order and proceed with execution — S. 19 (b) 
is no bar 103c 

- S. 26 — Section is mandatory — Petition 

by judgment-debtor under S. 4—Executing Court 
has no jurisdiction to proceed w'ith execution 
until petition is dismissed—Sale taking place 
in meantime is nullity 285 

- S. 27 (1) — Execution petition — Execu¬ 
tion petition is a “proceeding before a Civil 
Court for the recovery of a debt” within the 
meaning of S. 27 (1) 121 

Madras District Municipalities A(6i(5[V] 
of 1920), S. 81, els, 3 and 4 — ‘Land used 
exclusively for agricultural purposes’—Meaning 
— Land not used for agricultural purposes just 
at the time of revision of tax or before it though 
it was cultivating season — Land does not fall 
under clause 4 332 

-.S’. 81 (3) and (4 )—Land under casuarina 

plantation is agriculUiral land for assessment of 
property tax 143 

-.S’. S3 (1) (c) Proviso, (as amended hi 

1939J and Sc)t. IV, It. 8 — Amendment of 
register by Municipal Council on 30th Septem- 
her 1939 by inclueion of house unassessed till 
then — Demand for tax for half-year from 
1st April 1939 is valid 101 

- Ss. b6, hi (4) — Ryoti lands — Land- 

holder can be assessed on his melwaram 
right 31 

- S. 309 —Accused in obstructing municipal 

servant causing hurt — Accused can be charged 
separately under S. 359 of Act and S. 323, 
Penal Code 102a 

-.S'. 300 —Accused charged under S. 359 of 

Act and S. 323, Penal Cade—Information laid 
before Magistrate only for offence under S. 3.39 
of Act — Magistrate can proceed on charge 
under S. 323, Penal Code 1026 

Madras Essential Articles Restricted Acqui¬ 
sition Order (1943), S. 3 (1) — Word 
“acquire” used in the section does not mean 
simply “remove” or “transport”, to a place 
where Order is in force, goods w'hich have al. 
ready been acquired before date on which Order 
is made applicable to such place 97 

Madras Estates Land Act (1 [I] of 1908), 
S. 3 (2) (d). Explanation, (as amended in 
1946) — Object of amendment — Agrabaram 
grant—Word ‘agrabaram’ does not necessarily 
mean whole village — On facts, held, agraba- 
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Subject Index A. 

Madras Estates Land Act (contd.) 

ram grant was not of whole yillage and there. 

fore not an estate within the Act 409 

- S, 3 (5) — Suit on mortgage impleading 

mortgagor, his sons and purchaser of mortgaged 
property in auction sale held by Official Hecei. 
ver — Sale deed in favour of auction-purchaser 
not executed until after coming into force of 
Act — Auction.purchaser also owning certain 
villages in respect of which peshkush and jodi 
amounting to Ra. 1000 was payable — Auction 
purchaser held not agriculturist and could not 
claim relief under Ss. 8 and 9 of Act — Sons 
held could redeem mortgage 434 

- (as amended by Act 18 [XVIII] of 

1936)^ Ss. 3 (10) and 185 — “Private land" 
— Meaning of—Landlord owning both varams 
in lands and letting them out on short term 
leases—Lands not ‘private’ in absence of proof 
of direct cultivation or of intent to reserve 
them for personal use of land-holder 2146 

- Ss. 3 (11) and 111 — Obligation to pay 

amount with respect to non-ryoti lands is not 
rent, though such person is ryot 49 

--S. 3 (15) and (16) — Purchaser of plan¬ 
tain crop from tenant is not ryot — Suit to re¬ 
cover possession of land on which crops stand 
lies in civil Court 796 

- S. 3 (16) — Padugai land — Meaning of 

—It is not ryoti land 79a 

-- (as amended by Act 18 [XVIII] of 

193G)t S. 6 —Scope of — Tenant admitted into 
possession of ryoti land on eKpiration of former 
lease is entitled to occupancy right 214a 

- Ss. 8 and 119 —In spite of tenant’s notice 

of relinquishment to landholders one set of land, 
holders proceeding under S. 112 and purchasing 
kudivaram rights at sale — On relinquishment 
there being merger under S. 8, sale held was 
invalid — Suit by another tenant who was dis¬ 
possessed as result of sale, for possession, held 
within time — Art. 12 (b), Limitation Act, held 
did not apply 461 

- S. 25 as amended in 193A — Agreement 

for payment of premium in respect of "old 
waste” before amendment — Court cannot after 
amendment pass decree even by consent for pay¬ 
ment of premium as it is unlawful: (’46) 32 
A. I. R. 1945 Mad. 283, REVERSED ON FACTS 

98 

- Ss. 51 and 3 (11) — Patta under S. 51 

including, along with agricultural lands, pasture 
lands — Held, patta could not be enforced in 
respect of pasture lands as S. 3 (11) which 
makes pasturage fees as rent docs not apply .to 

_S. 61_Only pasturage fees could be mentioned 

in patta 230 

_ S. 77 ■— Decision in rent suit by Revenue 

Court having no jurisdiction—Decision confirmed 


R. 1946 Madras 

Madras Estates Land Aot (contd.) 
in appeal—Bent decree of Revenue Court held, 
was nullity and could not operate as res judi¬ 
cata 481 

- Ss. 77 and 163 — Purchase of holding by 

land-holder in rent sale — Relationship of land¬ 
holder and ryot ceases—Nevertheless land-holder 
is entitled to recover amount due to him for 
period between sale and delivery of possession 
from person in occupation by reason of S. 163 
in suit under S. 77 93 

- Ss. 145 (2) and 147 (1) — Sale of hold¬ 
ing by pattadar — Notice of sale under S. 146 
(2) given to land-holder applying for execution 
of rent decree obtained against pattadar—Notice 
of execution not given to transferee — Sale held 
in execution is void 315 

Madras Gaming Act (3 [III] of 1930)^ Ss. 3, 
5, 6 and 9 — Under S. 6 discovery of instru¬ 
ments of gaming in house is not conclusive for 
conviction under S. 9 — If house was not used 
for profit it is not common gaming house so as 
to warrant conviction under S. 9 112 

-S. 5 — Section does not require Magistrate 

to record material on which be issues warrant 
—Warrant is not invalid merely for omission 
to state material therein 465a 

_ Ss. 5 and 6 — Warrant issued under S. 5 

not setting out that officer issuing it had reason 
to believe that bouse was being used as common 
gaming house — Presumption under S. 6 does 
not apply 167 

'_ S. 6 — Warrant under S. 6 validly issued 

_Presumptions following under S. 6, stated 

4656 

Madras Hindu Religious Endowments Aot 
(2 [II] of 1927), S. 44A — Devadasi service 

inam_Rule that resumption and te-grant of 

service inama by Government extinguishes original 
title does not apply — Enfranchisement does 

not extinguish old title 206a 

— 5 . 57 — Board has power to appoint any 
trustee, whether hereditary or non-hereditary, to 
be managing trustee 256 

-- S. 69 —Lands granted for purposes of siuasti- 

vachdkam and vedaparayanam are not endow¬ 
ments within S. 69 — No contribution under 

S. 69 can be claimed 81 

_-S. 84 (2) — Order under, passed by Dis- 

trict Court—Whether appealable (Obiter): 509c 

- S. 84 (2) — Order of District Court under 

_Finality of — Order of Board passed under 

S. 84 (l) final subject only to result of the ap. 
plication to Court under S. 84(2)—Finality 
does apply to order of District Court 509d 
Madras House Bent Control Order (1941), 
8. 7’A — 8.7-Adoes notoustcivil Court’s juris¬ 
diction to grant decree for eviction: (’45) 82 A.I.R. 
1945 Mad, 181, Dissent. 821 
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Madras House Rent Control Order (contd.) 


- S. 7-A — Suit for eviction instituted in 

April 1944 — Law applicable is Rent Control 
Order before its amendment in July 1944 

320a 

-S. 7‘A (asamendedin July 1944) —S. 7.A 

does not prevent landlord from obtaining decree 
for eviction: (*46) 32 A. I, R. 1945 Mad. 181, 
Dissent. 3206 

Madras Marumakkattayyam Act (22 
[XXII] of 1933), Ss. 4, 19 and 30 — Word 
“children” in S. 19—Meaning of—Act applies 
only to subsisting marriages — One party to 
union dying — Marriage does not subsist — 
Act cannot apply — Children cannot inherit 
father’s property unless marriage was recognii^ed 
by Malabar Marriage Act (Madras Act, 4 [lYJ 
of 1896) 37a 

-- S, 19 —Interpretation — Object — Words 

"child or children” refer to legitimate child or 
children only recognised by S. 4 532 

- Ss. 19 and 50 — S. 50 is not meant to 
apply only to rights of children under S. 19 

. 376 

Madras Motor Vehicles Rules, B. 220 — 

“Loitering” means lingering on way or hanging 
about—Driver stopping bus in front of hotel, not 
being a stopping place for passengers, commits 
offence under R. 220 175 

Madras Prevention of Adulteration Act (3 

[III] of 1918), Ss. 5(1) (a) and (d) and 0(1) 
—Accused prosecuted under S. 5 (1) (a) and (d) 
read with Rr. 36 (b) and 40 framed under Act 

— That accused was not responsible for adul¬ 
teration is no defence 414a 

- S. 6 (2) (a) (i )— Warranty — Label or 

cash bill is not warranty 4146 

■- S. 20 —Madras Prevention of Adulteration 

Rules (1932), Rr. 28 and 28B — “Ingredient” 
explained — Material used for cooking jangiri 
held not ingredient 44 

Madras Public Health kct(3 [III] of 1939), 
S, 142 —Municipal Health OKicer abusing and 
beating municipal maistri in municipal build¬ 
ings—Prosecution of Health Officer — Sanction 
under B. 142 is necessary 96 

Madras Rationing Order (1943), CL 4 — 
Word "rationed” meaning of—Sale of rationed 
article by person who is not authorised whole¬ 
sale distributor to person outside rationed area 
contravenes Cl. 4 413 

-- Cl. 7 —Rationed article, how determined— 

Purchaser residing in non-rationed area, pur- 
chasing rationed article in rationed area for use 
outside such area is punishable under Cl, 7 

480a 

-- Cl. 7 — Purchase of rationed articles in 

large quantities—No inference of black market¬ 
ing can be drawn 4806 


Madras Revenue Recovery Act (2 [II] of 
1864), S. 59 — Suit for declaration that sale 
and demand for arrears of quit rent were ultra 
vires—Plaintiff need not ask for consequential 
relief for possession 261 

Madras Town Planning Act (7 [VII] of 
1920), S. 15 (2) — Provincial Government 
acting under provisions of Act does not exercise 
delegated power—It can enlarge time for claim¬ 
ing betterment contribution at any stage : 5046 

-- S, 29 —S. 80, Arbitration Act, does not 

restrict appeal under S. 29 504d 

Madras Traffic Rules,12 .39 (1) r6;—Offence 
under — Person carried on carrier of cycle 
commits offence 153 

Malabar Compensation for Tenants’ lm> 
provements Act (1 [I] of 1900), S. 5 — Ap¬ 
plicability of—Lease of vacant land—Tenant 
erecting sheds for carrying on timber trade is 
not entitled to compensation on ejectment : 318 

- S$. 5 and 0 — Decree for redemption of 

kanom — Direction that amount payable by 
plaintiff’ should be set off against future rent 
payable by defendant till surrender of possession 
means rent till actual surrender of possession 
and not merely for three years from decree - - 
O. 20, R. 12, Civil P. C., does not apply : 251c 

-Ss. 5 and 6 — Decree for redemption of 

kanom determining amount due to defendants 
tenants and sub-tenants as value of improve¬ 
ments and directing plaintiff to pay same into 
Court—Plaintiff paying amount payable to sub¬ 
tenants outside Court — Court recording satis, 
faction—Decree is complied with — Tenants 
cannot object 25ld 

- Ss. 5 and 0 — Damage caused by sub¬ 
tenants— Liability of tenant—Landlord should 
set off value of damage against compensation 
for improvements payable to sub-tenants - - He 
can proceed against tenant only if value of im¬ 
provements payable to sub-tenants is insufficient 

G3a 

Malabar Tenancy Act (14 [XIV] of 1930), 
S. 2 (3) — Tenant occupying landlord’s bouse 
demolishing it with landlord’s permission and 
constructing his own—Houso cannot be said to 
bo owned by landlord—Act applies 956 

-S. 3 (g) — Knnem land — Major portion 

used for residential buildings — Cocoanut trees 
in small portion only — Land is not “garden 
land” 1306 

- S. 17 (a) and (c) —Renewal of kanam_ 

Right to, is determined by state of lands on date 
of application for renewal and not on date of 
kanam 180a 

- (prior to amendment in 1945), S. 20 (3) 

and (5) — Case under S. 20 (6) — One of re. 
quirements of S. 20 (5) not satisfied — Party 
cannot fall back upon S. 20 (8) 2296 
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Malabar Tenancy Act (contd.) 

_S. 20 (3) —Melcharth—Grant of, by land- 

lord does not deprive him of right to sue tenant 
for ejectment 636 

- (as amended by Act 24 [XXIV] of 1945), 

S. 20 (5) —Hindu idol can lease out or culti¬ 
vate its own properties — Idol requires main¬ 
tenance as human being — Trustee of idol can 
declare that property belonging to idol is re¬ 
quired for cultivation — Expression "landlord” 
in S. 20 (5) includes trustee—Hence, trustee is 
entitled to maintain suit under S. 20 (5) : 869 

-S. 20 (5) (prior to amendment in 1945) 

—Burden of proving affirmatively that holding 
is required bona fide for bis own cultivation is 
upon landlord—Recital in plaint and statement 
of witness that it would be convenient for land¬ 
lord to recover possession are no proof — Con¬ 
venience of landlord is not the test 229a 

- S. 33 —Application under—Application by 

guardian on behalf of insane person is main¬ 
tainable 391 (1) 

- S, 33 —Tenant occupying landlord’s house 

demolishing it with landlord’s permission and 
constructing bis own on its site — Tenant can 
add to period of his occupation of site period of 
his occupation of landlord’s house for purposes of 
S. 33 95a 

- Ss. 43 (1), 20 and 21 —Eviction of tenant 

under S. 20 (0) on ground that land was re¬ 
quired by landlord for building purposes — 
Subsequent transfer of land by landlord to 
stranger—Suit for restoration of possession by 
tenant within one year of transfer—Suit is not 
premature as it is governed by S. 4S (l) (a) — 
S. -13 (1) (b) is not applicable 443 

_ (as it stood before amendment ly Act, 0 

[VI] of 1945), S. 51 (2) —Rent payable in kind 

_S. 51 (2) does not apply—Landlord is entitled 

to convert rent at market price prevailing as on 
the date of suit 87 

Marumakkattayyam law — Mappillas of 
Malabar —Mortgage by minors through mother 
as guardian—Minors are w’oll represented 32 
Minor—Alienation by guardian—Mortgage by 
mother or father as guardian—Suit on mort¬ 
gage against minor—Onus to prove considera- 
tion and actual necessity lies on mortgagee— 
Minor need not show that guardian was acting 
against him — Representations by guardian — 
Bona fide belief on part of mortgagee who is 
stranger is sufficient and actual necessity need 
not be proved 807 

_ ji purchasing with minor’s funds property 

in his own name — Mortgage by /I to B — 
Property sold to P subject to mortgage in 
execution of money decree against A — Exe- 
cution sale declared not binding on minor in 
claim suit under O. 21, R. ^3, Civil P. C. — P 


Minor (contd,) 

paying off B's mortgage during claim proceed¬ 
ings—Suit by P for recovery of money paid to 
B —P can claim no relief against minor or his 
property—P can however recover money from 
B under S. 72, Contract Act —B has no relief 
against minor 160 

Mortgage—Non-joinder of subsequent alienee 
of one of items of hypothecated property is not 
fatal to suit on mortgage 8356 

Mussalman Wakf Act (42 [XLII] of 1923), 
S, 3 — District Judge cannot suo motu pass 
orders calling mutwalli to file statements 146 

Pardanashin lady — Deed executed by — 
Burden of proving that-pardanashin lady under¬ 
stood what she was signing is on person claim¬ 
ing benefit under deed 853e 

Partition — Final decree — Court must insist 
upon parties to supply necessary stamp paper 
to draw up decree—Final decree for partition 
not drawn on proper stamp is not admissible in 
evidence 534a 

..Suit for, by a purchaser from co-owner 
— Purchaser can file suit for recovery of his 
share in one item without filing suit for general 
partition 6346 

_Suit for, by purchaser of co-owner’s share 

_Equities against co-owner — Purchaser whe- 

tber by t^rivate alienation or court sale is bound 
by them 634c 

_Partial partition—Rule against, held appli¬ 
cable to the case 19 

Partition Act (4 [IV] of 1693), S. 6 —Sale 
under, is open to public and not limited to 
abare-holders 299 

Penal Code (45 [XLV] of 1860), Ss. 34, 
302 and 324 — Same intention is not common 
intention within S. 34 — On seeing quarrel, B 
and C in sudden anger striking A on head —• 
B striking first and then C—B and C held had 
no common intention — B held guilty under 
S. 824 and C under S. 802 88a 

_S. 302 _Murder unpremeditated and com¬ 
mitted in sudden anger — Sentence of trans¬ 
portation is more appropriate 836 

_ S.499, Exception P—Good faith is a ques- 

tion of fact 2236 

_S. 499, Exception P—Scope—Social club 

_Committee — Honest freedom of expression 

must be preserved to committee 223c 

Pleadings — Suit for declaration of right to 
property based on title — Title not proved — 
Plaintiff not specifically putting forward any 
case based on possession — Court cannot grant 
decree for possession 637 

Possession — Suit for — Denial of title*— 
Trespass set up need not be specifically made 
out (Obiter) 2066 


Subject Index, A. 1. R. 1946 Madras 


21 


Powers of Attorney Act {7 [VII] of 1882), 
S, -2—Application for renewal of registration of 
firm—Application signed by agent of partner 
under general power-of-attorney — Application 
is not valid HI 

Practice—Costs—Plaint returned for presents- 
tion to superior Court — Order that “costs 
would be costs in the cause” is without iuris- 
diction—IHaint not represented—Defendant is 
not entitled to recover costs by suit, his remedy 
being to execute order 845 

Presidency-towns Insolvency Act (3 [III] 
of 1909), S. 17 — Property once vested in 
Official Assignee on insolvency does not on 
insolvent’s discharge automatically revest in 
insolvent — On discharge he cannot, without 
Official Assignee’s consent, sell it 371 

Provincial Insolvency Act (5 [V] of 1920 >, 
Ss. 4 and 5—Decision under S. 4 is final and 
conclusive and operates as res judicata — 
Direction by Court that another proceeding 
might be taken for having the point more 
adequately considered and decided is immaterial 

141a 

• - S. 6 (g) — Presentation of application to 

Debt Conciliation Board or declaration therein 
that applicant is unable to pay debt or the stay 
of proceeding under S. 25, Madras Debt Conci¬ 
liation Act, does not amount to intimation of 
suspension of payment of debt—Such intimation 
must be by debtor or bis agent 232 

-5. 20 — Interim Receiver — Powers of — 

He can institute suit for recovery of debtor’s 
property -from third parties with sanction of 
Court 202a 

- Ss. 28 and 4 —Secured creditor—Person 

claiming that her stridhanam was trust fund 
in hands of insolvent is entitled to charge 
on total assets of insolvent — There being no 
question of “realising” or “otherwise dealing 
with the security” S. 28 does not apply to such 
case ulOcf 

- S. 28 — Suit against third party for pro¬ 
perty in his hands with object to secure pro¬ 
perty of general creditors—Leave of insolvency 
Court is not necessary—Suit by one creditor 
can lie 25d 

• - S. 28 (4) — Coparcener insolvent—Insol¬ 

vency does not effect his separation from joint 
family — Insolvent’s share increased by death 
in coparcenary — Increase accrues to Official 
Receiver in whom that share is vested—Reason 
why Official Receiver is entitled to increase 
stated: (’37) 24 A. I. R. 1937 Mad. 131 held 
no longer good law 503a 

■--S. 28 (4) — Words “is acquired by or de¬ 

volves on” cover passage of property by survi- 
vorship 508 /^ 


Provincial Insolvency Act (contd.) 

_ Ss. 33, 49 and 64 —Creditor filing affida¬ 
vit in time specifying amount and particulars of 
decretal debt—Affidavit returned for representa¬ 
tion along with copy of decree—Affidavit repre¬ 
sented along with copy of decree when final 
dividend was declared and distributed among 
creditors_Creditor’s name omitted from sche¬ 

dule of creditors — Application by creditor for 
including bis name in schedule —Held, creditor 
must be deemed to have proved his debt and 
was entitled to dividend — Court can order re¬ 
distribution after calling back the amount dis¬ 
tributed ^>00 

- Ss. 43 and 61 f5)— Insolvent not apply¬ 
ing for discharge wdthin time fixed by Court — 
Adjudication annulled — Properties cannot be 
revested in insolvent — Effect of such order in- 
dicated 

- S. 64 —Application under, by Official Re* 

ceiver—Transfers by insolvent prior to adjudi¬ 
cation set aside — Subsequent application by 
Receiver for mesne profits and interest against 
transferee held not barred by res judicata—Re¬ 
ceiver held entitled to mesne profits and interest 
for three and six years respectively prior to date 
of application for same 207 

- S. 66 —Third party, Receiver’s right against 

— Suit against third party for recovery of in¬ 
solvent’s property is not barred 202i 

- S. 66 (4) — Official Receiver paying divi¬ 
dend payable to creditor to third party on ac¬ 
count of gross negligence — Court can direct it 
to be paid to creditor 382 

-,S'. 68—“Person aggrieved,” meaning of— 

Petition to set aside sale by creditor who has been 
added as supplemental creditor on the day of 
order on petition—Creditor is person aggrieved 
and Court is competent to entertain matter 

89a 

-.S'. GS —Court has inherent power to review 

conduct of Receiver 805 

Railways Act (9 [IX] of 1890), Ss. SO and 
72 —Receiving railway is principal and deliver, 
ing railway its agent — Delivering railway is 
liable for damages only if it is responsible for it 

227 

--S’. 80 —Goods consigned for transport over 

two railways—Evidence showing loss of goods 
on the railway of the delivering company— 
Suit for compensation under S. HO is maintain¬ 
able against delivering company 1335 

Registration Act (10 [XVI] of 1908), S. 47 

— Priority between two registered documents 

relating to same property 110 

Religious endowment—Management—Choul¬ 
try founded by zamindar, owner of impartible 
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Religious endowment (contd.) Stamp Act (contd.) 

endorsed on instrument—Procedure adopted by 


estate, outside zamindari—Zamindari transfer, 
red — Trusteeship of choultry does not pass to 
transferee as annexe to zamindari 5 

Sale of Goods Act (3 [III] of 1930), S. 42— 
Rejection of goods accepted without reservation 
after lapse of reasonable time is no rejection — 
Payment made for goods received and goods 
sent for being mended are acts inconsistent with 
the ownership of the seller within the meaning 
of S. 42 69 

Service inam — Resumption of, and grant of 
patta to another — Suit for possession on basis 
of title—Resumption order held need not be set 
aside 206c 

Settlement—Setting aside of—Grounds for — 
Fact that settlor is amenable to persuasion is by 
no means a sufficient ground for setting aside 
transaction executed when in full possession of 
faculties 391 (2)a 

Soldiers (Litigation) Act (4 [IV] of 1925). 
Ss. 6 and 10 —Decree against A and B, mem¬ 
bers of joint family, A being manager—Sale of 
family property in execution —B serving in 
army overseas applying to set aside sale—Sale 
held should not be set aside 460 

Special Marriage Act (3 [III] of 1872), 
Ss. 16 and 17 —Act contemplates monogamy— 
Person married under Act cannot escape from 
its provisions by changing religion—S. 17 pro¬ 
vides only remedy for dissolution—Two persons 
married under Act — Subsequent conversion to 
Islam — Marriage can be dissolved only under 
Divorce Act—Same applies even if one of them 
is converted 446 

Specific performance—Sale of property by A 
in favour of B — Lease back to ^ — Separate 
agreement to re-sell same to A it A paid rent 
regularly — Acceptance of belated rent — No 
waiver of rights under agreement to reconvey 
—Specific performance of agreement to re-sell 
cannot be granted 47 

Specific Relief Act (1 [I] of 1877), S. 22 — 
Agreement to mortgage immovable property — 
Suit for specific performance — Agreement can 
be specifically enforced, but mortgage-decree 
should not be passed 56i 

Stamp Act (2 [IT] of 1809), Ss. 26, 31, 33, 
40 and 42 —Object of Act is to protect revenue 
and not to alter terms of bargain between par¬ 
ties—Mortgage for Rs. 10,000—Mortgage deed 
also providing for further advances — Accord¬ 
ingly Rs. 7,000 advanced from time to time — 
Application by mortgagee under S. 31—Collec¬ 
tor adjudging that instrument was mortgage 
for Rs. 10,000 and agreement for further ad- 
vances — Duty of Rs. 75 charged on mortgage 
and that of As. 12 on agreement — Deficit duty 
and penalty levied and certificate to that effect 


Collector held excluded operation of S. 26*. 4376 

_ Ss. 31 and 32 — Application under 8 . 81 

—Time limit in proviso (a) to S. 82 does not 
govern application—Application may be made 
after expiry of one month from date of execu¬ 
tion of instrument—Instrument brought to Col¬ 
lector within one mouth—Applicant is entitled 
to endorsement of Collector’s certificate on pay¬ 
ment of deficit duty but without penalty—Pro¬ 
cedure indicated when application is made beyond 
one month 437a 

__—S. 35 —Partition — Final decree — Court 

must insist upon parties to supply neceasairy 
stamp paper to draw up decree — Final decree 
for partition not drawn on proper stamp is not 
admissible in evidence 534a 

_ S. 35 —Suit for redemption—Usufructuary 

mortgages created by unstamped documents — 
Defendant conceding that he was in possession 
as usufructuary mortgagee by prescription — 
Plaintiff claiming redemption on this basis — 
Defendant held could not deny plaintiff’s right 
to redeem usufructuary mortgage right acquired 
by prescription—Redemption held could be al¬ 
lowed though documents were unstamped 457a 
- S. 35 —Mortgages evidenced by unstamp¬ 
ed documents suppressed by defendant — Still 
prohibition in S. 35 will come into play 4576 

- S. 55—Section applies to stamping of ori- 

ginal document—Unstamped document produc¬ 
ed in Court — Mob setting fire to Court and 
record destroyed—Copy of document is not ad¬ 
missible even on payment 'of penalty 298 

_ Ss. 44, 41, 29 (g) Partition deed — 

Duty not paid by cosharer—Duty and penalty 
recovered by proceedings in Court from one 

cosharer_He is not entitled to claim propor- 

tionate amount from other cosharer 60 

Succession Act (39 [XXXIX] of 1925), 
S. 325 — Executor not completing administra¬ 
tion of estate — Unsatisfied creditor proceeding 
against asset of testator in hands of executor— 
Executor cannot resist claim on plea that he held 
asset as legatee 209(2 

_ S. 361 _General administration action is 

not only means of enforcing right under S. 361 

_ A dying pending suit by creditor against him 

_ ^’5 son claiming to be executor and legatee 

under will of A substituted and decree passed 

_Decree can be executed against property held 

by .4 os legatee 209e 

Suits Valuation Act (7 [YII] of 1887), S. 8 
— Relief in plaint — Substance and not form 
of prayer should be looked to — Plaintiff held 
asked not only for declaration of order dismis¬ 
sing him from office of archaka as ultra vires 
but also for restoration of office—Value of suit 
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for juiisdiotion held value of emoluments at> 
tached to o£Qce 94 

- S. 11 (2) — Under.valuation — Objection 

to want of jurisdiction if can be taken in appeal 

209g 

Tort — Exemplary damages — Nature of — 
Exemplary damages \^hen can be awarded — 
Malicious prosecution and house search—Exis¬ 
tence of long-standing strained relations between 
parties is ground for awarding and not refusing 
exemplary damages 147a 

-Malicious procuring of house search is tort 

and actionable 1476 

-Diversion of channel—When person is not 

liable, illustrated—Damages held not proximate 
— Even if old channel had continued damages 
held would have occurred and hence person 
diverting held not liable 15 

Transfer of Property Act (4- [IV] of 
1S82), S. 43 —Case governed by S. 43—Sale- 
deed stating sale to be free from encumbrances 
—Vendee need not make enquiries—Mere notice 
of encumbrance on part of vendee is immaterial 

107a 

- S. 43 —Applicability — Matters to be con¬ 
sidered in applying S. 43 — Sale by A io B — 
Sale-deed stating property to be free from 
encumbrance — But A telling B expressly that 
property was subject to charge decree — S. 43 
does not apply as there is no misrepresentation 
by A 1076 

- S. 53 — Scope of—All creditors interest' 

ed made parties — Leave of Court need not be 
applied under 0. 1, R. 8, Civil P. C. 25e 

- S, 53A — Scope of prohibition — Letter 

relinquishing right to property — Passing of 
consideration not mentioned—Oral evidence to 
prove passing of consideration is admissible 
under proviso 2—Doctrine of part-performance 
held applicable to facts of case 452 

- S. 53A —Applicability — Section applies 

to leases 310a 

- S. 56 — Contract to the contrary may be 

implied — Undertaking by purchaser of one of 
several items of mortgaged property to discharge 
mortgage out of consideration held implied con¬ 
tract to the contrary 59 

-S. 58 (c)f Proviso — Effect of Proviso — 

Ostensible sale with condition of repurchase not 
contained in same document—Enquiry whether 
transaction constitutes mortgage is shut out 

456 

“—-S. 60 — Usufructuary mortgage — Deed 
giving right of redemption on expiry of 3 years 
and 3 months and in default, on particular day 
within fallow season in any subsequent year — 
Condition is not clog — Parties can provide as 


T. P. Act (contd.) 

to what is reasonable notice for redemption — 
Mortgagor held not entitled to mesne profits 
prior to date of suit as deposit was not made 
on prescribed date (FB) 542 

- S. 70 —There can be contract to contrary 

within S. 70 in case of charge based on compro- 
mise decree 2936 

-S. 76 (i )—Word ‘expenses’includes public 

charges—Decree for redemption — Mortgagee 
is not entitled to credit for public taxes paid by 
him 464 

- Ss. 91 and 52 — Charge decree — Mort¬ 
gage of property charged after decree — Mort-> 
gagee can redeem before sale in execution is 
confirmed 516 

- Ss. 02, 94 — Sale in execution of prior 

mortgage decree — Sale set aside under 0. 21, 
R. 89 by depositing amount obtained by sale of 
some mortgaged property—Purchaser held not 
entitled to priority over subsequent mortgagee 
as he was not subrogated in place of prior mort¬ 
gagee and also because sale by auction was set 

aside under 0. 21, R. 89 145 

-S. 100 — Charge created by compromise 

embodied in decree — No registration or attesa- 
tion is necessary 298a 

- S. 100 — Words "by operation of law" 

include charge created by decree 51a 

-S', 105 — Defendant to render village 

service and to give half share in produce of land 
given to him to plaintiff—Arrangement to enure 
during plaintiff’s life — Arrangement held 
amounted to lease 8106 

-- -S. 107 — Licence by Government— Re¬ 
gistration not necessary 180a 

- S. Ill —Forfeiture of tenancy—Denial of 

landlord’s title in reply to landlord’s notice 
works forfeiture 57a 

Trust — Mere credit entries in books of ac¬ 
count are not sufficient to create trust unless 
corresponding sums are set apart and appro- 
priated towards trust 2096 

-Feeding of poor is public charitable purpose 

— Will held operated as devise of building 
under construction to executors in trust for that 
purpose 209c 

Trusts Act (2 [11] of 1882), S. 5—Limita. 
lion Act (1908), S. 10, Arts. 62, 69, 120 and 
123 —Part of estate of deceased Muhammadan 
sold by one of heirs and proceeds handed over 
to third party for distribution among heirs — 
Suit by unpaid heir for his share of proceeds — 
S. 10 does not apply as no trust is created by 
vendor heir’s handing over of proceeds to third 
person — Art. 62 applies and not Arts. 89, 120 
and 128—Time runs from date when proceeds 
were banded over to third party and not from 


Subject Index A. I,;R. 1946 Madras 


24 

Trusts Act (contd.) 
date when plaintiff knew that proceeds were 
held by third party 116 

-jS. 6 — For constitution of trust, benefici¬ 
aries must be indicated with reasonable cer¬ 
tainty 519a 

Usurious Loans Act (10 [X] of 1918), as 
amended hij Madras Act (8 [VIII] of 1937), 

S. 3 — Pronote providing for compound in¬ 
terest — Creditor not claiming compound in¬ 
terest in plaint—S. 3 can still be applied 1115 

- S. 3 (2)(h) (proviso) (as inserted by 

Usurious Loans (Madras Amendment) Act (8 
[VIII] of 1937) — Agriculturist means one 
who follows the calling of agriculturist 437d 

Will—Construction—Rules of — Later clause 
in will referring back to previous clause—Whole 
previous clause held on construction could not 
be imported into later clause 419 

-Construction — Will by Hindu father — 

Joint family properties left to charities — Will 
held was valid, son having accepted and acted 
upon same — On construction of will held that 
wmU was intended to operate as dedication of 
properties to charitable uses and not merely to 
create charges in favour of charities 266a. 

-Construction — IVill should not be so 

construed as to lead to intestacy with regard to 
some part of testator’s property — Will by 
Christian held bequeathed not only property 
acquired by testator up to the date of will but 
also that acquired by him up to the date of death 

12a 

-Will by Christian—Bequest to two persons 

simpliciter — Gift is joint — Survivor takes 
whole 126 

Words and Phrases — “A partner” and 
"Such partner” in O. 21, R. 49 (2), Civil P. C. 
—Meaning of, explained 176/ 

-Words "by operation of law” in S. 100, 

T. P. Act, include charge created by decree: 51a 

-\Vord3 “child or children” inS. 10, Madras 

Mariimakattayyani Act (1983), refer to legiti¬ 
mate child or children only recognised by B. 4 

532 

-Word "cbildron” in S. 19, Madras Maru- 

makkattayyam Act (1933) — Meaning of, 
explained 37a 

-W^ord ‘expenses’ in S. 76 (i), T. P. Act, 

includes public charges 4G4 

-Term “fraud" in S. 48 (2), Civil P. C. 

should be liberally construed 1726 

-Words “is acquired by or devolves on” in 

S. 28 (4), Provincial Insolvency Act (1920), 
cover passage of property by survivorship 

5036 


Words and Phrases 

-Words 'land used exclusively for agri¬ 
cultural purposes’ in S. 8L, cIs. 3 and 4, Madras 
District Municipalities Act, (5 [VJ of 1920)— 
Meaning — Land not used for agricultural pur. 
poses just at time of revision of tax or before it 
though it was cultivating season — Land does 
not fall under plause 4 332 

-Words “on being filed” in S. 15, Arbitra¬ 
tion Act (1899), indicate point of time when 
award is enforceable as decree — Date of filing 
award in Court is date of decree or order within 
Art. 182, Limitation Act—Award between bank 
and its debtor — Award filed in Subordinate 
Judge's Court in 1938 on assumption that 
Sch. 2, Civil P. C., applied — Decree passed on 
award—Execution—In execution appeal, High 
Court holdiug that award came under Arbitra¬ 
tion Act — Award filed in District Court in 
1944 — In execution objection taken that exe- 
cution was barred—Objection held could not be 
substained in view of S. 16—In any case, bank 
held was entitled to rely on S. 14, Limitation 
Act 352a 

-.“Payment” in S. 8 (2), Madras Agricul¬ 
turists’ Relief Act (1938)—Meaning of, explained 

137 

-Word ‘person’ in S. 2 (b). Hoarding and 

Profiteering Prevention Ordinance (1943) — 
Being Ordinance passed under S. 72, Govern¬ 
ment of India Act’ 1915, it is Central Act for 
purposes of General Clauses Act — Person 
includes absentee partners of a partnership 

254a 

_“Person aggrieved” in Provincial Insol- 

vency Act (1920), S. 68—Meaning of, explained 

89a 

_^Word 'rejected' in S. 20, Proviso Madras 

Agriculturists* Relief Act, (4 [IVJ of 1938) — 
Meaning of, explained 78 

_Words “take into consideration” in S. 80, 

Evidence Act (1872)—Meaning of, explained 

2716 

Workmen’s Compensation Act (8 [VIII] 
of 1923), S. 12 (1) and (2j and 8.19 — 
Nature and effect of order under S. 12 (1) — 
Scope of S. 12 (2) — Order under S. 12 (1) 
making principal liable for compensation payable 
to dependants of deceased who was engaged by 
contractor employed by principal—Contractor 
nob party to order — Principal deducting as 
indemnity amount of compensation from amount 
due to contractor for work done and not getting, 
its right to indemnity decided by Commissioner 
under S. 12 (2)—Suit by contractor to recover 
amount deducted by principal is not barred by 
S. 19—S. 19 bars principal’s defence based on 
right of indemnity 113 
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[Case No. 1.] 

A. I. R. (33) 19M Madras 1 

FULL BENCH 

Leach C. J., Laeshmana Rao akd 
Rajamannar JJ. 

Myneni Ptindarikakshayya—Appellant 

Y. 

Kondamudi Sreeramulu — Respondent. 

'■ Appeal No. 81 of 1944, Decided on 21st August 
1945, from decree of Sub-Judge, Bapatla, in O. S. 
No. 49 of 1942, 

(a) Hindu law—Minor—De facto guardian 
— No power to execute promissory note in 
minor’s name in respect of money borrowed 
for necessaries, 

A de facto guardian of a Hindu minor cannot, 
in Hindu Law, execute a promissory note in the 
name of the minor in respect of money borrowed 
for a necessary purpose and thereby bind the 
minor's estate : Case laio discussed. [P 1 C 2; 

P 4 C 1, 2] 

(b) Limitation Act (1908), S. 21 — Acknow¬ 
ledgment by de facto guardian of Hindu minor 
does not prevent debt being barred. 

A de facto guardian of an adopted Hindu minor 
cannot extend the period of limitation in respect of 
the debts contracted by the adoptive father, by 
signing the promissory notes : (’40) 27 A.I.B. 1940 
Mad. 33 (F.B.), Rel. on; Case law referred. [P4C2] 

The promissory note signed by the de facto 
cuardian does not operate to create fresh obliga¬ 
tion. [I* 4 C 2] 

Limitation Act — 

(’42) Cbitalry, S. 21, N. 3, Pt. 8. 

(’38) Ilustoroji, Page 434, Pts. 2, 3. 

(c) Guardian and ward — Alienation by 
guardian — Ratification by minor — What 
amounts to. 

Held that a mere mention by the minor of tho 
alienation of his property by his guardian in an 
application by the minor for scaling down of a debt 
under the Madras Agriculturists’ Relief Act, did 
not amount to ratification by tho minor. 

[P 5 C 1] 

• ^ -P* Satijanarayana Rao — for Appellant. 

Advocate-Qeneral, K. Kotayya Y. O. 

Krislmamurthi — for Ro'spondent. 

1946 M/1 & 2 


Leaoh C. J _The main question in this 

appeal is whether a j>erson, who without 
lawful authority takes upon himself the 
management of the estate of a Hindu minor, 
can in law execute a promissory note 
in the name of tho minor in respect of 
money borrowed for a necessary purpose 
and thereby bind the minor’s estate. The 
person who without lawful authority takes 
charge of a minor’s estate is commonly re¬ 
ferred to as the de facto guardian and it 
will be convenient to nso the expression in 
this judgment. Tho appellant is the adopted 
son of one Chelamaiya Chowdri, who died 
on 9th January 1925. Chelamaiya Chowdri 
w'as survived by two widows and by his 
will dated 20th November 1924, he gave tho 
junior widow, Sri Krishnamma, power to 
adopt a son to him. She exercised the power 
in favour of the plaintiff soon after tho 
testator’s death. The validity of the adop¬ 
tion is not in question. Sri Krishnamma 
died in the month of November 1923 and 
after her death the plaintiff’s natural father, 
China Seshayya, entered upon the manago- 
mont of his estate. In I.L.R. 1910 Mad. Bos'- 
a Full Bench of this Court held that the 
Hindu law only recognises tho father or the 
mother of a minor as hi.s lawful guardian 
and that when both of them are dead there 
can bo no de jure guardian without an order 
of the Court. China Seshayya had not been 
appointed the plaintiff’s guardian by an 
order of Court and therefore ho had no 
authority to manage the minor’s estate. On 
ist February 1923 Chelamaiya Chowdri bor¬ 
rowed R3. 3000 from the defendant, who was 
his pleader. On 23rd April 1925, Sri Krish- 
namma, then tho do jure guardian of the 

1. (’40) 27 A. I. R. 1940 Mad. 33 : I. L. K. (1940) 

Mad. 338 : 1S6 I. C. 749 (F. B.), Gbenuappa v. 

Onkarappa, 


2 Madras Pundaeikakshayya y. Sreebamulu (FB) (Leach C. J .) A. I. R. 


minor, reueY,’ed this promissory note. With 
interest the debt had by that time amounted 
to Rs. 3802. On the same date she executed 
another promissory note in the name of the 
minor in respect of a further loan of 
Bs. 1200 . On 23rd April 1928, Sri Krish- 
namma executed a promissory note for 
BS. GS02-11-C in renewal of the two pro¬ 
missory notes of 23rd April 1925. On 
22 nd June 1931 China Sheshayya, the do 
facto guardian, purported to renew that 
])romissory note. The debt then amounted 
to RS. 9251-11*6. It will be observed that 
this proinissoi*y note was executed more 
than three years after the date on which the 
de jure guardian had signed the last promis¬ 
sory note. The explanation of this is that the 
jxjriod of limitation expired during the 
Court vacation and the payee had the right 
of instituting a suit on the reoi)ening of the 
Comd. The new promissory note was exe- 
cuted on that day in oidler to avoid a suit 
being filed. On 1 st September 1919 Chola- 
maiya Chowdri executed a promissory note 
in favour of one Guttit Punniah for 
BS. <1082*9.G. Chclamaiya Chowdri renewed 
this promissory note on 27th August 1922 by 
the execution of a frash note. On 12th July 
1925 and on 8th July 1928, Sri Krisbnainma 
executed promissory notes in acknowledg¬ 
ment of the debt. On 12th November 1928 
the de facto guardian purixuded to renew 
the promissory note of I2th July 1925 and 
on llth November 1931 he signed a fresh 
promissory note in the minor’s name for 
BS. 9497-14-0 as a renewal of the promissory 
note of 12th November 1928, 

On 2 nd June 1932, the do facto guardian 
conveyed the immovable properties in suit 
to the defendant for the sum of Bs. 14,873. 
Only Rs. 75 was paid in cash and this sum 
represented the cost of the stamp on the 
conveyance and the registration charges. 
The rest of Ihc consideration was supposed 
to ho satisfied by the discharge of the pro¬ 
missory note which tho de facto guardian 
had executed in favour of the defendant on 
22nd June 1931, the amount of the debt then 
being Bs. 10,207-0-0, and the payment of 
BS. 4090-9-C to Gutta punniah in imrt dis¬ 
charge of the promissory note which the 
de facto guardian bad executed in his favour 
on llth November 1931. On 9th December 
1937 the plaintiff attained his majority and 
on 9th December 1940 he instituted this suit. 
He averred that his natural father had no 
power to renew the promissory notes execut¬ 
ed by Sri Krishnanmia and no ix)wer to 
conve>- the properties in suit in discharge of 


these debts. The learned Subordinate Judge 
held that as the original debts were binding 
on the minor’s estate, the de faoto guardian 
had power to renew the promissory notes 
in order to avoid the creditors instituting 
suits against the estate. Consequently the 
Subordinate Judge disini^d the suit. He 
rejected a plea advanced by the defendant 
that the plaintiff had ratified the action of 
the de faeto guardian in conveying tho pro¬ 
perties to him. The i^laintiff contends that 
the Subordinate Judge erred in dismissing 
the suit. The defendant relies on the rea- 
sons given by the Subordinate Judge for 
tlie dismissal but says that be erred in re¬ 
jecting the plea of ratification. The defendant 
further says that in any event he is entitled 
to a charge on the properties in respect of 
the BS. 4590-9-C which he paid to Gutta 
Punniah. There were other questions raised 
in the trial Court but it is not necessary to 
consider them, because Mr. Satyanarayana 
Rao, on behalf of the plaintiff, has for pur¬ 
poses of the appeal conceded that tli© pi’o- 
missory notes executed by Chelainaiya Chow¬ 
dri were executed for full consideration and 
that the debts were binding on the estate 
up to three years after the last renewals by 
Sri Krishnamma. He also conceded that the 
de facto guardian had administered the 
estate to tho best of his ability. 

We will now pi'oceed to examine the repor¬ 
ted cases which have bearing on the powers 
of a de facto guardian of a Hindu minor. In 
Hunooman Persanid's case, 6 M.I.A. 393,*' 
which was decided in 18oG, the Privy Council 
observed that under the Hindu law, the right 
of a bona fide incumbrancer who has token 
from a de facto manager -a charge on lands 
created honestly for the purpose of saving tho 
estate or for the benefit of tho estate is not, 
provided the circumstances would support the 
charge had it emanated from a de facto and 
de jure manager, affected by the want of 
union of the de facto with tho de jure title.. 
Since that judgment the Courts in India 
have consistently held that a de facto guar¬ 
dian cannot only charge, but sell immova¬ 
ble property belonging to a minor’s estate 
when such action is required in tho interests 
of the minor. It is true that in 1927 M.W.N. 
35G=a. I. B. 1928 Mad. 22G,^ Kumaraswanii 
Sastri and Curgenveu JJ., said that, were 
the matter res Integra, they w ould be in- 
^“(1866) 6 M. I. A. 393 : 2 Satber 29 : 1 Sar. 

652 (P.C.), Hunoomau Persaud v. Mt. Baboee 

Munraj Kunwerce. ^ ^ 

3. (’28) 15 A.I.R. 1928 Mad. 226 : 108 I, C. 5^ J 

1927 M. W. N. 35G, Bamnswanu Pillai v. Kasi- 

natba Aiyer. 
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dined to hold that a de facto guardian had 
no power to convey a right or interest in 
immovable property which the transferee 
could enforce against tlio minor and would 
have applied the same principles laid down 
by the Privy Council in 31 ALL. 213'* and 
45 cal. 878,® which w'ere decisions under the 
Mahomedan law. The matter, however, was 
not res Integra and therefore it w'as too late 
in the day to reopen the question. In 42 
Mad. 185,® Ayling and Seshagiri Aiyar JJ. 
(Wallis C. J. dissenting) held that no decree 
could be passed against a minor or his 
estate on a coiitroct entei*ed into on his be¬ 
half by his guardian under which covenant 
no charge was created on the estate, except 
in cases in which the minor's estate would 
be liable for the obligation incun-ed by the 
guardian luider the ijei-sonal law to which 
he was subject. Put in other words, the guar¬ 
dian could covenant on behalf of the minor 
as to make his estate liable without creat¬ 


ing any charge on the estate, provided that 
the mon(?y boriowed by the guaidian w'as 
for a necessary ijurpose. The rule laid down 
by the Privy Council in li Rom. 551^ that a 
Hindu guardian cannot contract in the name 
of the ward so as to imixjse on him a per. 
sonal liability was not, in the opinion of 
Ayling and Seshagiri Aiyar JJ.. intended to 
affect the Hindu law liability of the minor. 
Wallis 0. J«, was of the opinion that a de¬ 
cree could not be passed against a minor on 
his attaining his majority or against bis estate 
on a covenant entered into in his behalf by 
a guardian for his benefit. In that case the 
contract had been entered into by a de jure 
guardian. 

The majority opinion in 42 Mad. 185,® has 
since prevailed in this Presidency and it can 
now bo regarded as settled law that a de 
jui'e guardian can borrow money on behalf 
of the minor for a necessary purpose with, 
out expressly charging the estate and by 
the contract make the estate liable for the 
payment of the debt. The only case in 
which this principle has been applied by 
this Court where the contract was made by 
a do facto guardian is I. L. R. (1944) Mad. 
2 ^. ^ The re a boy had been adopted by a 

\ 34 AH. 213 : 15 O. C. 49 : 39 iTTT"49~: 

e Mata Din y. Ahmad AH. 

T A ^^A.R. 1918 P. C. 11 : 45 Col. 878 : 45 

MiU^ddi 

C41 ; 42 Mad. 185 : 

49 I.c. 872 ___T_a._ 



Hindu widow to her deceased husband under 
a power given to her whereupon the boy’s 
natural father without any order of Court 
entered upon the management of his estate. 
While so acting the de facto guai-diau en¬ 
tered into an agreement wdth the adoptive 
father’s mother with regard to the amount 
to be paid to her for maintenance and it 
was held that the agreement was binding 
on the minor’s estate, as under his per¬ 
sonal law he was bound to maintain her 
out of the estate. The learned Judges 
did not discuss the question whether the 
powers of a de facto guardian differ in this 
respect from those of a de jure guardian. 
We will assume that a de facto guardian 
can enter-into such a contract and thereby 
bind the minor’s estate. It is quite another 
thing, however, to say that a de facto guar- 
dian can bind the estate by executing a pn;. 
missory note in the name of the mijior. 
Admittedly in no circumstances can a do 
facto guardian make the minor pei-sonally 
liable. Even a de jure guardian cannot do 
this, but it has been recognized that a de 
jure guardian can, where there is necessity-, 
make the minor’s estate liable in respect of 
tl)e debt evidenced by a promissory note 
executed by him and that by such an instru¬ 
ment he can extend the i^eriod of limita- 
tion, because he is in law the agent of tlie 
minor. There have been cases in whicli a 
suit has been filed against the minor’s 
estate on the instrument itself, but this 
is wrong. The minor’s estate can only 
be made liable on the debt. An exam, 
pie of this is to be found in 39 Mad. 
915,® although it would appear that in that 
case there was a paragrapli in the plaint 
referring to the binding character of the 
debt. Where the suit is merely on a pro. 
missory note a decree should not be passed 
without the plaint being amended. It lias 
been suggested that there is an observation 
to the contrary in 1938 M. W. N. 077,^'^ because 
it was there said that the guardian of u, 
Hindu minor could bind a minor in respect 
of a promissory note in proper circum¬ 
stances. I delivered the judgment in that 
case and all that the Court intended to im. 
ply was that a minor’s estate could bo 
bound by the debt evidenced by tlie promis¬ 
sory note, not that the estate could be sued 
on the instrument. The position was very 

9. (’16) 3 A.I.R. I9"l6 Mad. 077 : 39 Mrtd.~9T5 : 

30 I.C. 574, Padma Krishna Chettiar v. Nagainaiyi 

Ammal. 

10. (^38) 25 AJRa 1938 Mad. 71G : 182 I.C. 9G1 : 

1938 M. W. N. G77, Scotluuamayya Garu v. 

Satbiali. 
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aiDtly stated by Krishnoswami Aiyangar J., 
in delivering the judgment in I. L. R. (1939) 
Mad. 891,^^ when he said: 

“It ia necessary to sound a note of caution against 
the error of thinking that the promissory note evi¬ 
dences a contract binding on the minor by force of 
the instrument itself. The liability does not arise 
tin the instrument, but on the debt evidenced by 
it, and is enforced against the estate, not on account 
of the fiction that the contract of the g^rdian is 
the contract of the minor, but on account of the 
substantive principle of the personal law of the 
minor which creates the liability. It is scarcely 
necessary to add that the liability of the estate, 
(hough personal in the English law sense of the word, 
is not personal in the sense that the person of the 
minor even after majority can be arrested in execu¬ 
tion. A personal liability arising out of the con¬ 
tract of the guardian is a liability of the minor’s 
estate only." 

In 56 Mad. 879,^^ a Bench of this Court 
(Uoilly and Cornish JJ.) held that a guar- 
dian of a minor could not impose a liabi¬ 
lity upon the minor by executing a promissory 
note on his behalf, even for a necessary 
purpose, and a distinction was drawn be¬ 
tween the liability arising from an ordinary 
debt and that arising from a debt secured by 
a negotiable instrument. There, as here, 
the instrument had been executed by the 
natural father of a boy who had been ad¬ 
opted. The judgment in that case was over- 
ruled by the Full Bench which decided 
68 Mad. 735,^^ but on another i>oint. The 
Full Bench apparently approved of the view 
expressed in 50 Mad. 879,^^ that a de facto 
guardian cannot in law sign a promissory 
note on behalf of the minor. 

In 1943-1 m.Ij.J. 85 ,^^Kuppuswami Ayyar J., 
sitting alone, held that a minor was not 
lx>und by an indorsement of payment made 
by bis de facto guardian on a promissory 
note which the do facto guardian purported 
to execute in the minor’s name. A Bench 
of the Bombay High Court in I. L. R. (1943) 
Bom. 117'® also expressed the opinion that 
a promissory note executed by a de facto 
guardian on behalf of a minor even for a 
inecessary purpose cannot bind the estate of 
'the minor. We are of the opinion that the 
cases in which it has been held that a de 

n~(’39) 26 A.I.lTTmD Mad75387 LL.R. (1939) 
Mad. 891 : 189 I. C. 364, Annamalai Chetty, 
Joint Firm v. Mutbuswami. 

12. (’33) 20 A.l.R. 1933 Mad, 710 : 56 Mad. 879 : 
145 I. C. 71G, Swaminutba Odayat v. Natesa 

iV.^!’’ 35) 22 A.l.R. 1935 Mad. 4-47 : 58 Mad. 735 : 
155 I. C. 581 (F.B.), Satyanarayana v, Mallayya, 

14. (’43) 30 A.l.R. 1943 Mad. 273 : 210 I.C. 200 : 
1943-1 M. L. J. 85, Vembu Aiyar v. Subbiab 

15. (’43) 30 A.l.R. 1943 Bom. 44 : I. Ii. R. (1943) 
Bom. 117 : 205 I. C. 44, Nagindas Ookuldas v. 
Bbimiao Baniu. 


facto guardian cannot bind the minor’s 
estate by a promissory note executed by him 
in the minor’s name have been, rightly de¬ 
cided. He could only hind the minor by 
such an instrument if the personal law of 
the minor allowed him to do so. The ancient 
texts do not, of course, contemplate such a 
situation and it is not suggested that autho¬ 
rity has been conferred by custom. It is one 
thing for a do facto guardian to borrow 
money for a necessary purpose and quite 
another thing to sign a negotiable instru¬ 
ment on the minor’s behalf. There is nothing 
in the judgment in 6 M. I. A. 393® or in any 
later case to support such a proposition. On 
the other hand, as wo have shown, there are 
decisions directly to the contrary. A power 
to borrow does not in itself imply a power 
to execute a negotiable instrument in res- 
liect of the debt. 

In I. L. R. 1940 Mad. 358' a Full Bench of 
this Court held that a de facto guardian is 
not the lawful guardian within the meaning 
of S. 21, limitation Act, 1908, and'therefore 
is not an agent duly authorised to sign an 
acknowledgment of liability. There is here 
direct authority for the statement that the 
promissory notes which the natural father 
of the plaintiff signed could not operate to 
extend the period of limitation, which means 
that when the conveyance was executed by the 
de facto guardian in favour of the defendant 
there were no debts binding on the minor s 
estate. The learned Advocate-General has 
suggested that the promissory note signed 
by the de facto guardian operated to create 
fresh obligations; in other words, they evi¬ 
denced fresh debts. The debts were not 
fresh debts. They remained the old debts 
and the de facto guardian could not continue 
them beyond the period of limitation by 
merely signing fresh promissory notes in the 
minor's name. The learned Advocate-Gene- 
ral has also suggested that the consideration 
for the sale deed w'as the abstention from 
suing. This argument is equally fallacious. 
The deed^itself shows that the consideration, 
except for the Rs. 75 paid for the stamp and 
the registration charges, was the discharge 
of one of the promissory notes executed by 
the de facto guardian and the partial dis¬ 
charge of another promissory note executed 
by him. 

Wo hold that the minor’s natural father 
bad no authority in law' to execute promis¬ 
sory notes on behalf of the minor and 
therefore there was no consideration for the 
conveyance to the defendant. We also hold 
that the de facto guardian could not extend 
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the period of limitation in respect of the 
debts contracted by the adoptive father and 
consequently those debts were barred at the 
time of the conveyance. From whichever 
way the matter is viewed the conveyance 
cannot bind the minor. Before we pass on 
to the question of ratification we must refer 
to another argument advanced by Mr. Satya- 
narayana Rao on behalf of the plaintiff. It 
was based on the judgment of the Privy 
Council in I. E. R. 1938 Lah. In that 

case it was held that a Hindu minor was 
not bound by an agreement entered into by 
a de facto guardian and it was suggested by 
Mr. Satyanarayana Rao that the rule ap. 
plied in all cases, even where the contract 
was for a necessary purpose. Their Lord- 
ships were not considering a case where a 
de facto guardian had entered into a con. 
tract for a necessary purpose within the 
meaning in 6 ii. l. A. 393.^ The contract in 
I. L. R. 1938 Lah. 813^® had no reference to 
such a situation and therefore the decision 
of their Lordships has no bearing on the 
present case. 

The issue with regard to ratification was 
decided against the defendant by the Sub¬ 
ordinate Judge without discussion, but we 
agree with his conclusion. Gutta Punniah 
had obtained a decree against the estate in 
respect of moneys which he had advanced 
to the adoptive father. The plaintiff then 
applied for the scaling down of the decretal 
debt under the provisions of the Madras 
Agriculturists’ Relief Act. The sum of Rs. 
4590-9-G had been paid by the defendant to 
him before that suit was filed and in the 
plaintiff’s application for scaling down ho 
had to mention this payment. It is said 
that this amounted to ratification of the 
conveyance. Obviously it could not. x \3 a 
decree had been passed against the plaintiff 
in favour of Gutta Punniah the plaintiff was 
entitled to escape with the minimum pay¬ 
ment allowed by the law of the land. ]\Iore. 
over the validity of the conveyance to the 
defendant was not in question in that case. 

The defendant is on fii-m ground in asking 
that he be given a charge over the proper¬ 
ties in suit in respect of the Rs. •1590-9-0 
which he paid to Gutta Punniah. Mr. Satya- 
narayana Rao has in fact accepted the jus¬ 
tice of this claim. The defendant will bo 
granted a charge on the properties in suit 
or this amount with interest at 6 per cent. 
PQg annum from the date of payment to 


C. 181 : I.L.B. (193( 

I^C Icl • 65 I. A. 213 : 17 

(P. C.), Partab Singb v. Sant Kuar. 


Gutta Punniah. The correctness of a finding 
by the Subordinate Judge that the mesno 
profits amounted to Rs. lOOO per annum ban 
not been disputed. The plaintiff is entitletl 
to mesne profits at this rate from the year 
1932. The appeal is allowed and a decree for 
possession granted subject to the charge on 
the properties in favour of the defendant in 
respect of the Rs. 4S90-9-G with interest. The 
plaintiff will be paid mesne profits at tho 
rate of Rs. 1000 per annum until possession is 
given. Tho plaintiff will have two-thirds of 
his costs in tho trial Court and in this 
Court. 

O.R.K./v.B. Appeal allowed. 


[Case No^ 2.] 
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SOMAYYA AND YAHYA ALI JJ. 

A. L. V. It. S. T. Veerappa Chettiar 
and another — Appellants 

V. 

Thangachami Naicher and others — 

ites-pondents. 

Appeal No. 14G of 1944, Decided on lOtli July 
1945, against decree of Sub-Judg<-, Dindigul, in 
O. S. No. 29 of 1912. 

Religious endowment — Management — 
Choultry founded by zamindar, owner of im¬ 
partible estate, outside zamindari—Zamindari 
transferred — Trusteeship of choultry does not 
pass to transferee as annexe to zamindari. 

Where an impartible e-statc is transferred to a 
stranger in whoso hands tho estate will not conti¬ 
nue to be impartible, the trusteeship of religious 
institution founded by tlie owner cannot pass us an 
annexe to tlie imixirtiblo estate even though so 
long 03 the original family held the zamindari, the 
trusteeship vested in the zamindar for the tim«i 
being. fP ? C 2] 

In a claim by a transferee of zamindari to be- 
trustee of a choultry founded by the original family 
of zamindars in 187-3 or 1877 and situate outsiile 
tho zamindari on the ground that the office was an 
annexe to the zamindari, it was found that subse¬ 
quent to the original founder only two poi'sons hail 
held the zamindari in succession and were als<> 
tho trustees and there was no doeumontary evi¬ 
dence as to the devolution of trusteeship : 

Held that these facts were not enough to pre¬ 
sume that the intention of settlor was that her 
trusteeship should vest in tho zamindar for 
time being or that a usage bad sprung up to that 
effect which could be recognized by a Court of law. 

fP 6 C 2 ; P 7 C 1] 

K. Hajah Ajjyar for M. S. Itauiocha^idra Iyer 

— for Appellants. 

B. Siiarauia Bao, C. .1. Sesliayiri Sastri and 
B. StvamiJKxtha Iyer — for Re.spcndcnls. 

Judgment. — The question ari.sing I'ol* 
decision in this appeal i.8 whether the ti'as- 
teeship of tho suit choultry founded for fewl- 
ing way.farers goes with tho owner.slhp of 
the impartible estate and passes evoii to n 
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stranger T\’hen he becomes the transferee of 
the estate. The suit choultry is situate at 
Teni midway between the headquarters of 
the Thevaram zamindari which is an im- 
partible estate in Madura district and 
Madura, the headquarters of the district. 
The choultry was founded between 1875 and 
1S77 by Konda Bommu Naicker the then 
zamindar of the Thevaram zamin. For the 
upkeep and conduct of the charity Konda 
Bommu Naicker endowed certain lands, 
shops and buildings situate in several vil¬ 
lages. The village of Teni Avhere the choultry 
is situate is outside the Thevaram zamin¬ 
dari, Tlie appellants’ case is that the founder 
intended the choultry to be annexed to the 
zamindari itself and that whosoever is the 
zamindar for the time being of the Theva. 
ram zamin is to be the trustee and manager 
of the choultry. It is also said that by the 
usage of the institution the zamindar for the 
lime being is entitled to the trusteeship of 
the suit choultry. 

After Konda Bommu Naicker who died 
in 1877, his eldest son Shaumugavalla be- 
came the zamindar and he was also the 
trustee of the suit choultry and after him 
his daughter Baugarammal succeeded to the 
trusteeship. By a compromise in O. S. No. 81 
of 1925 Bangarammal transferred the zamin¬ 
dari in favour of plaintiff 1 who is a stranger 
belonging to another caste altogether. Res- 
])ondents 2 to 5 are Konda Bommu Naicker’s 
brother’s daughter’s sons and they claim as 
the nearest heirs of the original founder. 
Respondent l is Shanmugbavalla’s wife’s 
brother’s son and is now in management 
claiming the right under a will said to have 
been executed by Shanmugavalla's widow, 
l^laintiff 1 in the lower Court and appel¬ 
lant 1 here is the present proprietor of the 
Thevaram zamindari. Plaintiff 2 in the 
lower Court and appellant 2 here is described 
to he the choultry itself represented by the 
trustee api)ellant l. It is enough to refer to 
appellant i as the appellant as it is his in- 
rliviilual right that is questioned in this liti¬ 
gation. We are not concerned with the title 
of the resix)ndents and the only question is 
whether the appellant is entitled to the trus- 
toesliip of the clioultry in question. The 
lower Court held that the trusteeship did not 
jiass to the appellant and that an alienee of 
lliG estate does not become the trustee of the 
clioultry. The suit was accordingly dismis- 
Hcd and hence this appeal. 

The api:)ellant’s learned advocate urges 
that the intention of the founder was that 
whoever i.s the zamindar for the time being 


should also he the trustee of the choultry in 
question. He also urges that the usage of the 
institution is also that the trusteeship should 
he in the zamindar for the time being. We 
cannot accept these arguments. There is no 
deed of trust and we are asked to gather the 
intention of the founder from the devolution 
of the trusteeship after the founder’s death. 
The alleged usage is also based on the same 
considerations. The trust came into existence 
only in 1875 and there has not been time 
enough for any usage to grow. There have 
been only two successions and the mere fact 
that after the original founder, his eldest son 
succeeded both to the zamindari and to the 
trusteeship of the choultry and that after 
him his daughter did so is not enough to 
found a case of usage upon. Reliance is 
placed by the appellant upon a partition 
deed executed by Shanmughavalla and his 
brother under which the trusteeship was al¬ 
lotted to Shanmughavalla and a provision 
made that if Shanmughavalla mismanaged 
the property the Local Fund authorities 
should take over the management. We are 
of opinion that this partition deed does not 
afford any basis for the appellant’s claim. 
Both the sous of the original founder are 
parties to the document and they both 
agreed that the elder should he the trustee. 
The document does not indicate that even 
without the consent of the younger brother 
the elder would have succeeded either by 
reason of the presumed intention of the set¬ 
tlor or in conformity with any usage of the 
institution. The provision that in case of 
mismanagement, the management should be 
taken over by the Local Board authorities 
is really against the appellant’s contention. 
The trusteeship was not considered to he 
always an annexe of the zamindari. Simi¬ 
larly, when Bangarammal succeeded, she did 
so by the will of her father Shanmughavalla 
and the will expressly passes the trusteeship 
of the choultry in question. By that time 
Slmnmughavalla’s brother had died leaving 
only a widow and Shanmugha’s daughter 
w'ould succeed as his heir at any rate after 
his w'idow’s death. The widow obviously did 
not mind her daughter getting the estate and 
the trusteeship even during her lifetime. 
Here again it is under an express devise that 
Bangarammal got it. No doubt Shanmugha- 
valla was tlie holder of the zamindari and 
so was Bangarammal. But these facts are 
not enough to enable the Court to presume 
that the intention of the settlor was that the 
trusteeship should vest in the zamindar for 
the time being or that an usage has sprung 
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np to that effect which coaid be recognized 
by a Court of law; much less can we pre- 
sume that even a stranger who becomes en- 
titled to the znmindari is to be the trustee 
of the choultry. 

It is argued that the choultry is an an¬ 
nexe of the zamindari itself and that the 
management passes with the zamindari. We 
are not satisfied that there is any basis for 
the argument that the choultry is an annexe 
of the zamindari. ^Ir. Rajah Ayyar, the • 
learned advocate for the appellant, has re¬ 
ferred us to certain documents which des- 
cribo the choultry as the zamin choultry. 
These documents have been analysed at 
length by the lower Court in paras. 31 to 3 -i 
of its judgment. We entirely agree with the 
view taken by the lower Court as regards 
these documents. The choultry has proper, 
ties of its own and it is not shown that it is 
maintained from the general income of the 
zamindari. Even if a choultry or a temple 
is maintained out of the income of the estate 
it may give the institution a right to 
maintained out of the income of the estate 
even when the estate passes to a stranger 
hut that by itself would not make the alienee 
tbe trustee of the institution. 

Further in a case where the trusteeship 
of a choultry or a religious institution de¬ 
volves on the person who succeeds to an im¬ 
partible estate, where the estate itself is 
transferred to a stranger, the right to the 
tnisteeship will not vest in the transferee of 
the estate. The character of impartibility is 
attached to certain estates by family cus¬ 
tom. It will hardly be correct to say that 
impartibility may arise out of a local cus¬ 
tom. It is difficult to postulate that all 
estates in a particular locality are impartU 
ble. At any rate, it is not so in this country. 
Whenever an estate has been alleged to ho 
impartible, evidence has been required to 
show that by the custom obtaining in the 
family, the estate is not partible. In some 
other cases where the estate is held on a 
military or some service tenure, or under a 
Crown grant impartibility has been held to 
attach by reason of the tenure or by the 
terms of the Crown grant. Apart from cases 
where an estate is impartible by reason of 
the tenure or grant on which it is held, it is 
clear that where a stranger becomes by pur¬ 
chase or otherwise the owner of an impartible 
estate, the estate is no longer impartible in his 
hands. This view is supported by s. 7 , Madras 
impartible Estates Act (Jkladras Act No. ‘iCii] 

f which provides that the provisions 
o the Act do not apply where the estate is 


transferred to a stranger. Hence when the 
impartible estate is transferred to a stranger 
in whose hands the estate will not continue 
.to be impartible, the trusteeship of a religi- 
ous or charitable institution cannot be held 
to pass as an annexe to the impartible estate 
even if we take it that so long as the origi¬ 
nal family held the zamindari, the trustee¬ 
ship vested in the zamindar for the time 
being. We agree with the statement of the! 
law on this subject in P. R. Gauapathi 
Aiyar’s Law of Hindu and ^luhammadan 

Religious Endowments pages 47G and 477: 

“Where the office is attached to au impartible 
zatniEidari and follows the line of devolution ap¬ 
plicable to zamindari, and the zamindari ceases to 
eidst as in a case where tbe person bolding tho 
zamindari sells or alienates it to a x>erson who is 
not governed by tho family custom of impartibility, 
the office cannot devolve on the purchaser of tho 
zamindari/’ 

Tho expression “and the zamindari ceases to 
exist*’ obviously means “tbe zamindari ceases 
to exist as an impartible estate.” The posi- 
tion is beyond argument in a case where the 
charity is outside the estate and is main¬ 
tained out of the income derived from pro¬ 
perties endowed or purchased for the trust. 
The appeal fails and is dismissed wfith costs— 
one set. Advocate’s fee to be divided equally 
between respondents l to 5 (one half) and 
respondents 7 and 10 (tlie other half). 

C.R.K./B-K. Appeal cJisviissed. 

[Case No. 3,] 
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KupruswAMi Ayyar J. 

I)t re Lahhai alias SJieikh Abdul Khadir 
and another — Petitioners. 

Criinmal Revn. No. 434 of 1045. (Ciimiual Revn. 
Petn. No. 308 of 1915), Dcciclecl on Srd Au^isfc 
1945, to levise order of AdcU. First Class Magis¬ 
trate, Devakottai, D/- 24tb May 1945.’ 

(a) Criminal P. C. (1898), S. 196A—Defence 
of India Rules (1939 as amended in 1941), R.90B 
— Conspiracy to export gold — Sanction for 
prosecution not necessary. 

Where persons arc prosocukHl imdor 8. 120B, 
Penal Code, read with R. 90B. Defence of India 
Rules, 1939, as amended in 1941, for conspiracy 
to export gold from British India, no sanction as 
required by 8. 196A, Criminal P. C., is necessary, 
as the offence is a cognizabk- one. [PS Cl, 2J 

(b) Defence of India Rules (1939), R. 128 — 
Rule is not exhaustive. 

Rule 128 Iwd to be nmdc because nil those 
oficnces in respect of which that rule was made 
were non-cognizable offences in respect of which 
the offender cannot be arrested by the police with¬ 
out ft wftrrant. Rule 128 therefore cannot be taken 
as exhftu.slive of :ill offences punishable under the 
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Defence of India Buies in respect of which a police 
officer may arrest without a warrant, [P 9 C 1] 

V. V. Srinivasa Ayyangar, T. It, Srinivasan^ 
K. Bhashyam and B. Desikan — 

for Petitioners, 

Public Prosecutor •— for the Crown. 

Order. — The petitioners are accused 7 
and 8 in c. c. No. 77 of 1945, on the file of 
the Additional First Class Magistrate of 
Devakottai. They, along with others, were 
prosecuted under S. 120-B, Penal Code, read 
with B. 90B, Defence of India Rules, for 
conspiracy to export gold from British India. 
The petitioners contended that the prosecu¬ 
tion cannot be started without a sanction as 
Irequired by s. 196A, Criminal P. C. It runs 
thus: 

“No Court shall take cognizance of the offence 
of criminal conspiracy punishable under 8. 120B, 
Penal Code, .... (2) in a case where the object of 
tho conspiracy is to commit any non-cognizable 
ogence, or a cognizable offence not punishablo 
with dc.ith, transportation or rigorous imprison¬ 
ment for a term of two years or upwards, unless 
the Provincial Government, or a Chief Presidency 
Magistrate or District Magistrate empowered in this 
behalf by the Provincial Government, has, by 
order in writing, consented to tho initiation of tho 
proceedings:’^ 

^Che question for consideration is whether 
the offence with which the petitioners have 
been charged is an offence in respect of 
which sanction has to be obtained as requir¬ 
ed by s. 196A. The petitioners’ contention is 
that it is a uon-cognizable offence, and if it 
is not a non-cognizable but a cognizable one, 
it is an offence in respect of which the punish, 
ment is only a tine of Bs. lOOO. This conten. 
tion is not accepted by the learned Public 
Prosecutor, llis case is that it is not a uon- 
cognizable offence but a case of cognizable 
offence in respect of which the accused are 
liable to be punished with a sentence of five 
years’ rigorous imprisonment and that con¬ 
sequently no previous sanction is necessary. 
The offence in this case is, as already stated 
above, that of exporting gold from British 
India. Rule 90B, Defence of India Rules, as 
it originally stood, prevented the export of 
coins and currency notes. In March 1941, the 
word “gold” was added, thereby prohibiting 
the export of gold from British India. At the 
time when this was added, tho punishment 
pi-ovided for tho contravention of this rule 
was provided in the same rule and it was 
five years’ rigorous imin-isoument. Subse¬ 
quently, sub-rr. (3) to (7) were replaced by 
one sub-rule w'bich is the present sub-r. (3). 
As it stands now it runs thus: 

“The restrictions imposed by sub-rule (2) on tbe 
export of money or gold shall bo deemed to have 
been impo.sed under S. 19, Sea Customs Act, 1878, 
and all the provisions of tlial Act shall Lave effect 


accordingly; provided that where in respect of any 
contravention of this rale the Customs Collector is 
of opinion that the penalties provided by the said 
Act are inadequate, he may make a complaint to a 
Magistrate having jurisdiction; and the acensed 
person shall, upon conviction, be punishable witB 
imprisonment for a term which may extend to five 
years or with fine or with both, and the money or 
gold in resx>ect of which the offence has been com¬ 
mitted shall be confiscated by the Central Govern¬ 
ment and delivered to the Customs Collector for 
disposal.” 

All that the amendment enabled was to give 
those who contravened this rule the benefit 
of being dealt with under the Sea Customs 
Act, 1878. It enabled the persona who con¬ 
travened the rule to compoundrit enabled 
them to be made subject to a penalty instead 
of being prosecuted, and the penalty was to 
be levied by the Customs Department offi¬ 
cial, and the limit of the penalty has been 
fixed at three times the value of the articles 
or rupees 1000. But at the same time the 
amendment retained the punishment for 
such offences in cases where the CoUector 
thought that the benefits of the Sea Customs 
Act ought not to he given to a particular 
offender or a particular offence; and in this 
case the punishment of rigorous imprison¬ 
ment of five years on conviction was retain¬ 
ed. It cannot therefore be said that by this 
amendment the sentence awardable for tht. 
offence had been reduced; nor can it be said, 
that the person who committed this offence 
ceased to bo liable to be sentenced to five 
years’ rigorous imprisonment. If that be so, 
the offence is one in respect of which the 
offender mak^ himself liable to imiu'ison- 
ment for five years. In all cases in which a 
maximum punishment is imposed, the often- 
der is liable to the maximum punishment, 
though that punishment may not be given 
and the discretion is in the Magistrate or 
Judge who is to award the sentence. Simi¬ 
larly whether a man is to be prosecuted 
under this section of the Sea Customs 
Act is in the discretion of tbe Customs Col¬ 
lector. But that does not make it any the 
less an offence liable to be punished with 
five years’ rigorous imprisonment. In this 
view, tho offence is a cognizable one in 
respect of which the offender is liable to 
receive a sentence of five years’ rigorous 
imprisonment. Consequently, s. 196A, Crimi¬ 
nal P. C., does not necessitate a previous 
sanction. 

It is also argued for the petitioners that 
under B. 128, Defence of India Rules, only 
certain offences are picked'out in respect of 
which it is stated that a police officer may 
arrest without a warrant. That rule had to 
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\he made because all those offences in respect 
jof which that rule was made were non. 
cognizable offences in respect of which the 
loffender cannot be arrested by the police 
without a warrant. It cannot be token 
therefore as exhaustive of all offences ijuni- 
shable under the Defence of India Rules in 
respect of which a ix)lice officer may arrest 
without a warrant. The petition fails and is 
dismissed. 

C.B.K./K.K. Revision dismissed. 


[Case No. 4.] 

A. I. R. (33) 1946 Madras 9 

Mockett and Yahya Ali JJ. 

Palani Vannan and olhers — 

Appellants 

V. 

Krishnaswami Konar and others — 

Respondents. 

Appeal No. 152 of 1914, Decided on 22nd March 
1945, against order of Snb-Judge, Trichinopoly, 
D/- 16th October 1043. 

Contract Act (1872), S. 202 — Power-of-at- 
torney to execute decree — Agent to get half 
proceeds as his remuneration — Indemnity 
clause for out of pocket expenses — Agency 
held not coupled with interest within S. 202. 

The primary object of a power-of-attorney for 
execviting a decree was to recover on behalf of the 
principal the fruits of his decree. It contained in¬ 
cidentally a provision for the employment of tho 
agent, Y, in order to realize that decree. It provided 
that bis remuneration was to be one-half of the 
proceeds. It contained an indemnity clause against 
any out-of-pocket expenses which V was entitled 
also to recover from tho amount of the decree. But 
the object of the power-of-attorney was not for the 
purpose of protecting or securing any interest of 
the agent V. The last words of the power were 
*‘I shall not for any reason wlratsoever, cancel with¬ 
out your pormUsion this authority which I have 
given to you, without paying the nuiovtnt expended 
by you and without giving tho aforesaid relief for 
your trouble 

Held that this was not such an agency coupled 
with interest as is contemplated by S. 202. 

[P 10 C 1. 2] 

2*. Itancjachari —for Appellants. 

T. V. jlIuthu/crislDia Iyer and L. -4. Oopala- 
krislina Iyer — for Kespondeuts. 

Mockett J. — This appeal can be cloalfc 
with very briefly because it raises a short 
but interesting question of construction and 
its decision depends on the view I take of 
the construction of a single document. The 
short facts are as follows: There was a preli¬ 
minary decree in a mortgage suit dated l4th 
March 193C, in favour of one Sethu Sladhava 
Rao against, amongst others, the present ap. 
pellants. There was a final decree in August 
193C. On 25th July 1937, the decree was assign¬ 
ed by Setbu Madhava Rao to one Govinda 


Konan. On I9th July 1939, Govinda Konan 
executed a power-of-attorney, Ex. D-l to one 
Vedavyasachar authorising him to execute 
the decree. On 3rd February 1941, Govinda 
Konan assigned tho decree to Krishnasw’ami 
Konar, the present respondent 1 . On 0 th 
March 1941, by Ex. P-3, Gov inda Konan sent a 
notice to the judgment-debtors and to Veda, 
vyasaebar revoking the power-of-attorney. 
The execution petition before the lower Court 
was to recognise the assignment dated 3rd 
February lOil, by Govinda Konar. It should 
be added that on 10th and llth July 1942, 
there was a compromise between \'edavyasu.- 
char and the appellants. The question that 
arises in this appeal is, w^as the notice. Ex. P-J, 
effective ? It is argued for tho appellants that 
it is not, by reason of the fact that the powei;- 
of-attorney Ex. D-l is irrevocable, it being a 
power-of-attorney creating an agency couploi.l 
with an interest under S. 202, Contract Act. 
We have had the advantage of most interest, 
ing arguments from both the loarncd counsel 
who ixave appeared for tlie parties. There is 
no difficulty with regard to the law. It would 
seem beyond doubt that the section docs no 
more than state the effect of tho KnglisU de¬ 
cisions ucdor Common Law. So long ago as 
1880 , Couch C. J. stated the legal ixjsitiou 
with regard to those j)oweis.of.attorney. Tfo 
said in 2 Bom. II. C. li. lOO^ at i>ago 403 ; 

“Where an auibority or power is coupled will) 
au Interest, it is irrevocable, unless there is ati ex¬ 
press stipulation to the contrary; but the right of 
tho agent to remuneration, although stipulated foe 
ill the form of pjxrt of the property to bo produced 
by the exercise of the power, is not an interest in 
this sense.” 

I think the learned Chief Justice wlaii 
making those remarks must have liad iu 
mind the decision in (1848) 5 0. B. 805" which 
is one of tljo sources of the law relating to 
this topic. Wilde C. J. observes as follow ;: 


“But, it is said, a factor for sale has an autliorily 
as such (in the absence of all sp(H;iHl ordei-s) to sell; 
and, when he afterwards couic-s uncb’C iulvaiu'i-,', 
he thereby acquires an interest; and, having thus 
au authority and au interest, the authority become j 
thereby irrevocable. 

The doctrine liero implied, that, whenever tli-.-io 
is iu the .same person uu autiiority aud au inter»* t, 
the authority is irrevocable, is not to he admitl -'1 
without «inalification.” 

I t is only necessary to refer to one lurth-'i* 
decision, (190G) A. C. 2r,4-‘ at p. 200, in whicli 
tho Judicial Committee discuss tho general 
position relating to tlioso matters. Tlndc 


1. (18C4-GC) 2 IJoin.H.C'.B. 400, Jlnistv. WaiJoix. 

2. (1848) 5 C. B. 895 : 17 L. J. C. P. 2o8, Siunri, 
v. Sanders. 


3. (1900) 1000 A. C. 2'>t ; T.j L. J. P. C. 
L. T. : .51 w. K. Gls, i rith v. I nih. 
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Dorclsbips point out that in what is known 
as Carmichael's case, (1896) 2 Ch. 643*: 

“The donor of the power, for valuable considera¬ 
tion, conferred upon the donee, authority to do a 
particular thing in which the latter had an interest, 
namely, to apply for the shaves of the company, 
which the donee was promoting for the purpose of 
purchasing his own property from him, and the 
donor sought to revoke that authority before the 
benefit was reaped.” 

The effect of all these cases appears to be 
stated accurately in Dowstead on the Daw 
of Agency, Edn. 8, page 4oG. It is stated 
<Art. 138) : 

“Where the authority of an agent is given . . . 
for the purpose of effectuating any security, or of 
piolccting or securing auy interest of the agent, 
it is irrevocable during the subsi.stence of such 
tecurity or interest.” 

It will be found in all the cases that that is 
the test when deciding whether an authority 
is irrevocable or not. I have only then to 
apply these principles to the present power- 
o^attorney, Ex. D-l. The important words 
are, after referring to the decree : 

“You shall youi-self bear the cost of executing 
the said decree, and, if money has to be realised 
by filing a suit against the said Setbumadhava Rao 
the cost of filing that suit also. We shall take ac¬ 
counts at the end, take the amount of cost due to 
you out of the amount realized and you shall take 
one-half and I the other half of the amount that 
remains. As in respect of the said amonnts having 
to be realised by me, in respect of the said decree 
amount and in respect of niy having obtained as- 
pignment I have made you to incur expenditure 
hikI take trouble and realise, I shall not in respect 
of the .‘said documents receive without your permis¬ 
sion any amount from any person, in any manner, 
either amicably or through Court. Nor will I do 
anything opposed to the steps taken by you.” 

Tiicn follows a very important concluding 
serjtence : 

“I shall not for any reason whatsoever, cancel 
without your permission this authority which 1 
have given to you, without paying the amount ex¬ 
pended by you and without giving the aforesaid 
relief for your trouble.” 

My view of this doetmient is as follows. 
I think its primary object was to recover 
on belialf af the principal the fruits of his 
decree. It contained incidentally a provision 
for the em])loymGnt of the agent, Vedavyasa- 
char, in order to realise that decree. It pro- 
jvides that his remuneration is to be one-half 
jOf the proceeds. It contains an indemnity 
Iclnuse against any out of pocket expenses 
which he is entitled also to recover from the 
amount of the decree. But the object of the 
power-of-attorney is not for the purpose of 
iprotecting or securing any interest of the 
'agent. 1 think that part of tlie agreement is 
l>uiely incidental. There is however another 

4. (IHHS) 2 Cb. 643 : 05 J. Ch. 902 : 75 L. T. 

45. In ro Hannan’s Empress Gold Mining it 

iJcvclopmcnt Co.; Ex parte Carmichaiel. 


feature of this document which seems to me 
to be conclusive against the appellants. The 
last words : 

“I shall not for any reason whatsoever, cancel 
without your permission this authority which 1 have 
given to you, without paying the amount expended 
by you and without giving the aforesaid relief for 
your trouble,” 

seem to me to make express provision for 
the revocation of the above power. It can 
be done in two ways, (a) by consent, for that 
is what I understand “your permission" to 
mean, and (b) if that permission is withheld, 
on payment by the principal of all out of 
pockete and also remuneration for his ser- 
vices. With regard to remuneration, the 
woi*ding is vague “without giving the afore¬ 
said relief for your trouble.*’ I have no doubt 
that an action for breach of contract of 
this agreement would lie by Vedavyasaebar 
against Govinda Konar. Whether it will suc¬ 
ceed or not is another matter, but for the 
reasons which I have given, I am quite satis¬ 
fied that this is not such an agency coupled 
with interest as is contemplated by the Con- 
tract Act. I have not referred to the many 
cases cited, as I think that those to which 
I have referred amply support the position 
contended for by the respondents. I will, 
therefore, dismiss the appeal with costs. 

Yahya Ali J. — I agree. 

C.R.K./R.K. Appeal dismissed. 

[Case No. 5.] 

A. 1. R. (33) 1946 Madras 10 
Rajamannab j. 

Kanuparthi Gangi Neddi — Appellant 

V. 

. Liquidator of UtuJcur Co-operative 
Society (in liquidation) being the 
Deputy Registrar of Co-operative 
Societies, Cuddappah and others — 

Jtespandeats. 

Second Api>eal No. 1653 of 1944, Decided ou 
27lli July 1945, fi-om decree of Court of the Tem- 
i>orary Sub-Judge, Cuddappah, in A. S. No. 85 of 
1943. 

Madras Co-operative Societies Act (6 [VI] 
of 1932), S. 25—Person ceasing to be member 
of Society—Subsequent liquidation of Society 
— Order by liquidator for contribution against 
such person whether legal. 

Section 25 obviovisly refers to the liability of past 
members or tbs estate of deceased members in res¬ 
pect of a debt owiug to third parlies by the society 
as such. If the past member is not being 
liable for such a debt as is (Contemplated by the 
section^ an order for coutrihution made by a liqui¬ 
dator appointed to wind up Hie society is not illegal 
it being not dependent, nor consequent, on. a debt 
due by a registered society. [P 11 C 1] 

K. Srinivasn Tiao — for Appellant. 

N. Paiicha'pagc^a Iif^r —for KespondonU. 
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Jadgment. — This second appeal raises 
no doubt a question of law depending on 
the construction of two sections of the 
Madras Co-operative Societies Act (fi [vi] of 
1932), but in my opinion there can ho only 
one answer to the question raised. The ap. 
l^ellant before us was a member of the 
Utukiir Co-operative Society which went 
into liquidation on 4tb Februarj' 1933. Some¬ 
time before the liquidation, on 1st December 
1932, plaintiff l, the appellant herein, ceased 
to be a member of the society. The liquida- 
tor appointed to wind up the society levied 
contribution against the plaintiffs amongst 
others on or about 20th January 1910. The 
plaintiffs appealed to the Registrar of Co¬ 
operative Societies against the order for 
contribution but the Registrar rejected the 
apijeal. Them was a revised order for con. 
tributiou passed against the plaintiffs on 
25th November 1940 and the plaintiffs with 
thejeave of the Registrar instituted the suit 
from which the present appeal arises for a 
declaration that the contribution levied is 
not valid. In short, the contention of the 
plaintiffs was that under S, 25 of the Act 
their liability to pay contribution ceased on 
the lapse of two years from the date of 
their ceasing to be menibere and therefore 
the order for contribution passed by the 
liquidator under s. 47 was illegal. Roth the 
Courts below have rejected this contention 
and held that S. 25 is not a bar to the claim 
for contribution. Plaintiff 1 api-^als. See- 
tion 26 of the Act is in these terms: 

“The liability of a past iiiember or of (he estate 
of H deceased member for the debts of a registered 
society as they existed ou the date of his ceasing 
to be a member or of his decease, as the case may 
be, shall continue lor a period of two years from 
such date." 

Tliis section obviously refers to the liability 

of past members or the estate of deceased 

members in respect of a debt owing to third 

parties by the society as sucl). It is quite 

clear that the plaintiff is not being made 

liable for such a debt as is contemplated by 

the section. An order for contribution made 

by a liquidator is not dependent, nor is it 

consequent, on a debt due by a registered 

society. Though there is no decision of this 

<lourt on this point, I have been referred to 

a decision reported in 10 Luck. 058,' which 

appears to support the view that I am 

taking. It was tliere held that the words 

the debts of a registered society as they 

existed at the time when he ceased to bo a 
‘ - ^ _ , 

1. (Ml) 28 A.I.R. 194X Oudh .‘515 : 16 Luck. 058 : 
193 I. C* Belahari Co«op*M*a(ivo Society v. 
i’uttu Lai. ' 


member” in S. 28, Co-operative Societies 
Act, 1912 (Imperial Act) clearly refer to the 
debts due from the society to third persons 
and it is with regard to these debts that the 
liability of a past member has been confined 
in the section to a period of two years and 
no further. The decision of the lower Courts 
on this ix)iut is right. There is no other 
point whicli arises in this appeal which is 
dismissed with costs. (Leave to appeal is 
refused). 

c.r.k./r.k. Apijcal dismissed. 


[Case No. 6.] 

A. I. R. (33) 1946 Madras 11 

King J. 

Nai/ar Varada Pillai — Appellant 

V. 

Ghiclam Dastayir and others — 

Respondents. 

City Civil Court Appeal No. 55 of 1944, Decided 
ou 2nd March 1945, against decree of City Civil 
Court, Madras, D/- 12th April 1944, 

Madras City Tenants’Protection Act (3 [IIIJ 
of 1922), S. 1—Lease originating before Act— 
Lease deed executed after Act in 1924 on same 
terms—Lease must betaken to have originated 
before Act — Tenant is entitled to protection 
under Act. 

The lease of a plot of Jand within the City of 
Madras originated before the passing of the Act, 
and the documeut of lease was executed iu 1924 
after the Act came into force. Iu a suit for eviction 
by the lessor : 

Held that as (ho terms of the teunucy including 
the rent remained the same both before and after 
the execution of the lease-deed in 1921 the lease 
roust be taken to have originated before the Act 
came into force when the tenant entered into 
occupation of the premi^js. The tenant therefore 
was entitled to protection under the Act : (’40) 27 
A. I. R. 1040 P. C. 17, IHsting. [P 12 C IJ 

Held further that the burden of proving that 
the lease-deed of 1924 created u new tenancy was 
on the plaintiff in view of the fact that the defen¬ 
dant was alreudi' a tenant from bt'fore the com¬ 
mencement of the Act. [p 12 C 1) 

R”. S. Kri&hnaswnmi KaUlu and O. T'afUm- 
hrishnan — for Appellant. 

yr. A. Hafiz, V. N. iS'riuicasrt Tiau and C. II. 
Krishna liao — for Respondents. 

Judgment. — This ia an appeal by tlio 
landlord of certain property in ^[adras who 
tiled a suit to evict the tenant. The tenant 
claimed protection under the City Tenants’ 
Protection Act on the ground that his tenancy 
originated before the Act came, into force. 
“J'hG actual document of lease Ixdwceii the 
parties was exccutetl in May 1024 which was 
after the Act came into force. It was held 
by the learned Additional City Civil Judge 
that in spite of the fact that there was no 
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rent deed until 1924, the tenancy, neverthe¬ 
less, originated at the time when defendant 1 
entered into occupation of the premises. 

The only x>oint that has been made in 
appeal by the landlord is that this case falls 
within the principle of the decision of the 
Privy Council reported in 1940-1 M.L.J. 24.^ 
It was held in that case that in spite of the 
physical continuity of tenancy, the execution 
of a particular rent deed in 1923 marked the 
Ixjginning of a new tenancy. There is, how¬ 
ever, one siguilicantfact in the Privy Council 
case which has no parallel in this case, and 
that is that the tenancy created by the lease 
of 19*23 was at an increased rate of rent from 
that payable previously. In tbe present case 
the rate of rent has remained the same both 
before and after the execution of the lease- 
deed in 1924. It seems to me that if there 
liad been no dift'ercnco in the terms of tlio 
two leases which were being considered by 
their Lordships of the Privy Council, the 
decision would not have been that a new 
tenancy was created by the second lease but 
that the tenancy originated with the first 
lease. There is no oral evidence in this case 
as to the precise terms upon which the 
tenancy of defendant 1 originated. "We have 
tbe important fact that tbe rent was the same. 
The other terms of the tenancy except those 
which the Act invalidates are of minor 
importance, and I think I may fairly presume 
that those terms suftered no change or 
inodiljcation in 1924. It seems to mo that 
if there is any cpicstion here of burden of 
Iproof it lie.s upon the plaintiff and not u]X>n 
'defendant 1 . In the natural meaning of the 
word, defendant I’s tenancy obviously began 
before the Act came into force, and it is 
upon tbe iilaintitl, in my opinion, that the 
burden lies to show that what occurred in 
ff924 M*as the creation of a new tenancy. He 
cannot merely show this by falbng back 
upon a decision of principle upon distinguish¬ 
able facts. On these grounds I am of opi¬ 
nion that the leai*ned City Civil Judge was 
right in dismissing tbe plaintiff’s suit. In 
Die result, the appeal fails and is dismissed 
with costs, one set. 

c.E.k./G.N. Appeal iUsinissed. 


1. (‘40) 27 A.I.ff. 1940 V. C. 17 : I. L. B. (1940) 
Mad. 172 : 07 1. A. 25 : I.L.B. (1940) Kar. P. C. 
43 : 185 I. C. 571 : 1910-1 M. T.. J. 24 (r.C.), 
Biiiigaiiadliain Clielthir v. Etbh’.'ijulu Naidu. 


[Case No. 7.] 

A. I. B. (33) 1946 Madras 12 

HOBWIIiIi J. 

S. A. S. Bathnathamvial—Appellant 

V. ■ 

M. Arulanandam Pillai and others 

— Respondents.. 

Second Appeal No. 1003 of 1944, Decided oik 
21sfc Mai’cli 1945, against decree of Sub-Judge,. 
Madura, in A. S. No. 63 of 1943. 

(a) Will—Construction—Will should not be 
so construed as to lead to intestacy with re¬ 
gard to some part of testator’s property—Will 
by Christian held bequeathed not only pro¬ 
perty acquired by testator up to date of will 
but also that acquired by him up to date of 
death. 

Tbe relevant portion of tbe will made by a 
Christian was as follows : “Without inheriting any 
ancestral property, I earned all the properties be¬ 
longing to me as my self-acquisitions. After my 
lifetime, my wife and my foster daughter should 
get those properties and enjoy them.” There was a 
schedule at the end of the will describing the pro¬ 
perty in the possession of the testator at the 
time when he drew up the will. Tbe question# was 
whether the bubject of the will was merely the pro¬ 
perty acquired by the testator up to the date of the 
will or it included the whole of the property 
acquired by the testator up to the time of his death: 

Held that the appending of the schedule of pro¬ 
perty at the end of the will was no indication that 
the testator intended to dispose of that property 
only. CP 14 C IJ 

Held f urther that tbe general rule of construc- 
tiou of wills was that a will should not be so con- 
strue<l, unless the plain wording makes it necessary 
to do so, as to lead to an intestacy with regard to 
some part of the testator’s property. Because the 
testator said that his property was self-acquncd it 
could not be said that he thereby intended to limit 
the operation of his will to tbe property acquired 
up to the date of tbe will. The will contained 
nothing to show that the testator intended to ex¬ 
clude subsequent acquisitions. The presumption 
against intestacy in respect of those properties must 
prevail. Tbe will therefore operated to bequeath 
the entire property acquired by the testator up to 
the date of his death : Case law discussed. 

[P 13 C 1, 2] 

(b) Will—Will by Christian—Bequest to two 
persons simpliciter — Gift is joint — Survivor 
takes whole. 

Where under a will made by a Christian pro¬ 
perty is bequeathed simply to two persons then on 
Ihe principle of English law which would govern 
the case the bequest must be taken to be joint so 
that on the death of one, the survivor would get tlie 
whole property : 34 Mad. 80, Rel. on\ 23 Bom. 80, 
Not approved', 23 Cal. 670 (P. C.) and (’33^ 20 
A.I.R. 1933 P.C. 72, Ref. [P 14 C 1 ; P 15 C 1] 

B. Siiarama Rao and T. Krishna Rao 

— for Appellant. 

K. Rajah Ayyar and V. Seshadri — 

for Respondents. 

Jud^ent.—The matters argued in this 
appeal relate to the construction of a will 
executed by one vakil, B. S. Susai* Pillai, in 
favour of his widow and foster daughter, 
the latter being the plaintiff. One question 
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is whether on the construction of the will, 
the testator meant to leave the whole of his 
pi’ 0 i>erty, after the payment of certain 
legacies, to these two persons or whether he 
left them merely the property of which he 
was possessed at the time of writing the 
will. The other question is whether a be¬ 
quest to these two persons would 

be a bequest to them Jointly or severally. 
The plaintiff’s contention was that Susai 
Pillai bequeathed under this will the whole 
of his property and that it was a joint be. 
quest. Both these i^oints were decided against 
the plaintiff in the low'er appellate Court. 
The only passages w'ith w’hich we are con¬ 
cerned are found in para. 1 of the w’ill, 
Ex. P-1. It runs : 

“Without inheriting any ancestral property, I 
earned all the properties belonging to me as niy 
self-acqoisitions. After my lifetime, my wife, 
Thavamani Ammal and my foster daughter, 
Annal Suvakeen Batnam (plaintiS) should get 
those properties and enjoy them." 

The word “those” in the second sentence 
means that the testator is referring to the 
property mentioned in the first sentence. 
There was a schedule at the end of the will 
describing the property in the possession of 
the testator at the time when he drew up 
the will; but I cannot attach much signifi¬ 
cance to it. Such schedules are not uncom¬ 
monly attached to wills for i^urposo of 
facilitating the administration of the estate 
by the executor. ^ly attention has not been 
drawn to any cases in w'hich it has been 
said that the appending of a schedule at the 
end of a will is an indication that the testa¬ 
tor intended to dispose of that property 
only. So the matter must depend upon 
whether the first sentence “without inherit, 
ing any ancestral property, I earned all the 
properties belonging to me as my self-acqui- 
sitions” means that the subject of the will 
is merely the property that ho had up to that 
time acquired. The object of that sentence 
seems to be to indicate that his property 
was not family property in which any other 
iiiembor of his family bad any claim. One 
might have thought that such an assertion 
w’as unnecessary in a bequest by a Christian; 
but one has to remember that the ideas of 
Christians with regard to their property do 
not differ materially from those of their 
Hindu neighbours. I do not think that this 
sentence means anything more than that 
the property of which ho w’as disposing was 
his own absolute property. It is undoubtedly 
a general rule of construction of wills that 
one should not so construe a w^ill, unless the 
wording makes it necessary to do so, as to 


lead to an intestacy with regard to some 
part of the testator's ijroperty. If the plain 
wording of the will makes that interpreta¬ 
tion inevitable, that is another matter; but 
I do not think that because a testator said 
that his property is self-acquired, that he 
thereby intended to limit the operation of 
his w'ill to the property acquired up to that 
date. He must have knowm, especially as he 
was a vakil, that his will w'ould speak from 
the date of his death; and so if he bad in- 
tended to bequeath only the property that 
he had acquired up to that time, he w’ould 
undoubtedly have made that clear. 

In ( 1020 ) 2 cb. 1,^ w’here there was a 
devise of “all my copyholds now' held by 
me as a customary tenant of the said manor, 
or othemisG,” this clause was held not to 
mean that the testator was disposing only 
of the copyholds that he had at the time of 
drawing up his will. It w’as pointed out that 
one should interpret the will so ns to make 
it appear that the testator disposed of all 
the property in his hands, at the time of his 
death, unless the w'ords used make it clear 
that ho had not intended to do so; and it 
was held that even the use of the words 
“now held by mo” w-as not sufficient to 
exclude an intention by the testator to dis- 
ix)3e of the property in his iX)3se3sion at tho 
time of bis death. In 99 I. C. 775,” a Bench 
of this Court, considered a question some¬ 
what similar to that w'hich arises in this 
appeal and the learned Judge delivering the 
judgment of the Court said : 

“The suit will contains no cspresslou equivalent 
to the word ‘now,’ and although it is true that 
there are no express words indicating that the 
testator intended to provide for subsequent acquisi¬ 
tions, it is equally true that the will contains iic- 
thing to show that he wished to exclude them from 
its operation. The presumption against an intestacy 
in respect of those properties must, therefore, I 
think, prevail.” 

The learned advocate for the respondent has 
referred to three cases which, he contends, 
show' that in circumstances somewhat similar 
to these, Courts have held that the property 
bequeathed was that held by the te.stator at 
the time of the making of the will. In the 
first of these cases, 1C I. C. 553,^ the will is 
not set out in the judgment; but one con- 
eludes from what is said about the will tlinr 
it was a very much more complicate d docu¬ 
ment than that with which we art; dealing 

1. (1920) 2 Ch. 1 : 89 L..T.Cb. 297 ; 129 L.T. 2C2, 
In re Horton; Lloyd v. Hatchett. 

2. ('27) 14 1927 Mud. 383 : 09 I. C. 77-5, 

Grainani v. Danakotl Ammal. 

3. (’12) 16 I. C. 553 (Cal.), 'Daikanthanatli v. 
Ka^hinath. 
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here; and the learned Judges thought, from 
a reading of the will, that the terms of the 
will made it clear that the testator was dis. 
posing only certain property then held by 
him. That decision affords little assistance 
in construing the terms of Ex. p-i. In the 
second ease, 17 Bom. L. n. 705,* the property 
bequeathed was 6rst describe in the will, 
and the testator then said that he bequeathed 
“the above mentioned moveable and im¬ 
movable property.” That being so, there 
could of coui*se be no doubt that the testator 
wiis disposing of the property just imme¬ 
diately described. The case in w'hich the 
facts approach to those of this case most 
closely is 8G I. c. 737,® an apijeal decided by 
Devadoss J. That case can, however, he dis¬ 
tinguished from the present case in one 
imixjrtant particular; and that is that the 
te.stator there said that he was bequeathing 
proijerty worth Bs. 4000. In the schedule 
attached to the will, the property was valued 
and the total amounted to ns. 4000. That 
strongly indicated that the testator meant 
to dispose of the property set out in the 
schedule and nothing more. In the case now 
under consideration, we find no limiting 
exprossions which suggest that the testator 
meant to dispose of something less than 
what ho had at the time of bis death. The 
apijeal must therofore be allowed with re. 
!gard to items 8 (a) and 8 (b), the property 
lacquired by the testator after the execution 
of the w’ill. 

Because the lower appellate Court held 
that a bequest siviplicitcr to two i)erson9 
was a bequest in severalty, lie gave the 
Ijlaintiff only a half share in the properties 
which it held to have been bequeathed, 
whereas the plaintiff claimed that she was 
entitled to the whole of the property by 
survivorship after her foster-mother’s death. 
Prior to the Privy Council decision in 23 
Cal. 070, ° Courts in India were inclined to 
apply to all Indian wills the principle of 
English law that a bequest to tw'o persons 
simpUciter was a be^iuest to them jointly; 
but in this decision, their Lordshixjs said : 

“The principle of joint tenancy appears to be 
unknown to Hindu law, except in the case of co- 
piucenniy between the members of an undivided 
liimilj/* 

Despite tliis case, some Courts in India 
continued to apply the I'^nglish principle 

4. (’15) 2 A.I.B. 1915 Bom. 246 : 30 I. C. 915 : 
17 Bom. L. B. 705, Mafatlal v. Kannialnl. 

5. (’25) 12 A.I.B. 1925 Mad. 1175 : 86 I. C. 737, 
Piramu Ammal v. Serunatba Aminal. 

6 . (’96) 2 ;J Cul. 670 : 23 I.A. 37: 7 Sar. 13 (P.C.), 
.jo^O'War Xarain Deo v. Bani Chandra Dutt. 


even to Hindu wills, until in 04 M. L. J. 555^ 
their Loi-dships of the Privy Council put 
the matter beyond doubt. They quoted a 

passage from 23 cal. C70® and then said : 

“In their Lordsliips’ opinion this is a clear ruling 
that the principle of joint tenancy is unknown to- 
Hindu law except in the ease of the joint property 
of an undivided Hindu family, governed by tlie 
Mitakshara law which under that law passes by- 
survivorship.'’ 

It is argixed by the learned advocate for tlie 
respondents that if that is so with r^ard to- 
Hindus, w-bo are acquainted with the prin¬ 
ciple of jointness, then a fortiori the i>rin. 
ciple would apply to Christians. The position, 
however, seems to he that since there is no- 
special law' in India for Christians, English 
law has generally been applied to them ; 
and the Indian Succession Act, which governs- 
their wills, follow's very closely the princiiiles 
of English law'. One would therefore expect 
that as far as a bequest by a Christian is 
concerned, English law W’onld be applied. 
In 34 Mad. 80,** the construction of a gift- 
deed by a Christian came up for considera- 
tion. There, the donor made a gift of pro¬ 
perty to his three children. Two of them 
died. The question arose whether the survivor- 
W'os to take the whole of the property or 
only a third. If the gift was a joint one,, 
then the surviving third child would take 
the whole of the i^roperty. If, on the other 
hand, it was a gift in severalty, then the 
surviving child W’oukl take only one-third.. 
The learned Judges thought that the illustra¬ 
tion to s. 106 indicated that the Legislature 
intended to apply the English principle that 
if there was a gift or bequest simply to two 
persons, then it w'as a gift or bequest to 
them jointly. The illustration is, “The legacy 
is simply to A and B. A dies beforo the 
testator. B takes the legacy.” B w’ould of 
coume only take the legacy if it was to A 
and B jointly. The word “jointly” w'as how¬ 
ever not used, the legacy being simply to 
A and B. The learned Judges said: 

“The rule of English law is to presume that the 
donees are joint tenants. This principle is adopted 
by the Indian Legislature in the illustration to 
S. 93 (now S. 106), Succession Act. The illustra¬ 
tion DO doubt deals with the case of a legacy. But 
the same principle is applicable to wills as to gifts 
unless there are special rules justifying a deviation. 
We must therefore regard the gift in this case as 
joint.” 

Later, they dealt W’ith an objection that 
English law should not be applied in this 
c ountry and said : ____ 

7. (’33) 20 A.I.B. 1933 P. C. 72 : 8 Luck. 121 : 

60 I. A. 95 : 142 I. C. 3 : 64 M. L. J. 655 (P.C,), 
Mt. Babu Rani v. Rajendra Baksh Singh. 

8 . Cll) 34 Mad. SO : 6 I. C. 7, .Joseph Gabriel v. 
Domingo Inas. 
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we see no objection to the eppUcalion oi 
the English rule in a matter in which the Indian 
Legislature has shown its leaning in its favour.” 

This cas9 has never been dissented fi-om by 
this Court or by any other Court. Mr. Sita. 
rama Hao for the appellant relies on 23 
Bom. 80,® as a decision moi’e directly to the 
point. There, the learned Judges were cons, 
truing a will by a Parsi; but it would appear 
from the argument that they did not in¬ 
terpret correctly the Privy Council decision 
in 23 Cal. G70,® which was clarified and 
explained in the later Privy Council decision 
in Gi M. L. j. 555.^ Adopting the principle 
laid down in 34 Mad. 80,® I must hold that 
there was a bequest to the ijlaintiff and her 
foster-mother jointly and that the plaintiff 
is, therefore, entitled to .succeed to tlie pre. 
perty bequeathed under the will, in so far 
as she has asked for it in her plaint. The 
result is that there will be a decree for the 
plaintiff with reganl to items i to 5 , 8 (a) 
and 8 (b). The respondent will pay the costs 
of the appellant in this Court. There will 
be no modification of the order of the lower 
appellate Court a.s to costs. 

C.R.K./Q.N. Appeal allowed. 

9. (’99) 23 Bom. 80, Navroji Mauockjt AVadia v. 

P<:ro 2 bai. 

[ Case No. 8. ] 
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Somayya j. 

Kandia Go^indan — Appellant 

V. 

Palaui Qoundan — liespondent. 

Second Appeal No. 1352 of 1944, Decided on 
20lh Mai-cb 1945, against decree of Dist. Court, 
Coimbatore, D/- 29th December 1943. 

Tort—Diversion of channel—When person 
is not liable, illustrated — Damages held not 
proximate—Even ii old channel had continued 
damages held would have occurred and hence 
person diverting held not liable. 

P'a land was on a higher level than P’s land. 
D’s land was originally a kuttai or pond which 
used to receive the water drawn from the adjacent 
lands. He made some improvements on the land 
by raising the level of the pond. There was a sur¬ 
plus channel flowing northward from this pond 
leading to apallamoradeephollow. D put up a bund 
across the head of the channel and opened a new 
channel to the east of it diverting water along the 
new water course running northwards into the 
same pallam or deep hollow. D made some farther 
improvements by stUl further raising the level of 
the pond and by blocking up the bund at the head 
of the old northward surplus drainage channel. 
On 10th Juno 1941, there was an unsually heavy 
rain, the like of which had not been seen for several 
years past. P'a land was flooded and considerable 
damage was caused to the Chamanthi flower cron. 

s action was not the primary or the proximate 


cause of the damage suffered by P. There were 
ci-ops on some lands situated between D'a land and 
P's land and those crops did not suffer. The 
damage wjvs caused by the overflow of water from 
other sides as well. Even if the channel which 
existed before had been allowedtocontiuueuniuter- 
fered with, the damage would still have occurred 
and the water that fell that day would not have 
been drained off by that old channel : 

Held that D was not liable for the damage to 
P’s crops. Case laic discussed. [p id C 2J 

C. D. Venhataramanan — for Appellant. 

C. S. Sicaminathan — for Respondent. 

Jud^nieiit4 — This second appeal in¬ 
volves a very interesting question of the 
liability of a person who changes the course 
of a channel for damages to a neighbouring- 
owner whose lands were flooded by exces¬ 
sive rain fall. The appellant is the owner of 
some land.s on which he liad raised chrysan¬ 
themum (Javanthi) crop. The defendant- 
respondent is the owner of the land situated 
at some distance to tlie east of the plaintiff ’s 
land and his land is on a higher level than 
the plaintiff’s land. The defendant’s land, 
survey field 345/2 was originally a kuttai or 
pond which used to receive the water drawn 
from the adjacent lands. It was assigned by 
the Government for cultivation to one Abdiil 
Salam Saheb by Ex. D.2 in the year 1932 . 
fie made some improvements on the land by 
raising the level of the pond and the very 
purjx>seof the darkhast grant was to permit 
the grantee to raise crops on the kuttai 
whicli could only be done by filling up the 
pond. There was a surplus channel flowing 
northward from this pond leading to a pal¬ 
lam or a deep hollow. Abdul ISalam put up 
a bund across the head of the channel and 
opened a new channel to the east of it 
diverting water along the new water course 
running northwards into the same pallam or 
deep hollow. In 1937 Abdul Salam sold tlie 
land to the defendant-respondent by Ex. D-i. 
The respondent got the patta transferred to 
his name and made some further improve¬ 
ments by still further raising the level of tiio 
pond and by blocking up the bund at the 
head of the old northward surplus drainage 
channel. On lOth June lOil there was an un- 
usually heavy rain, the like of which had 
not been seen for several years past. The 
plaintiff ’s land was flooded and considerahle 
damage was caused to the Chamanthi flower 
crop. The present suit was filed for recover¬ 
ing damages for the loss of that crop. r>oth 
the lower Courts have dismissed the plain¬ 
tiff 3 suit though on different grounds and 
hence this second apj^al. It^is common 
ground that the plaintiff’s land is so situated 
that water from three sides flows into ic. 
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•j^here is a pond in one of the lands belong¬ 
ing to the plaintiff himself and when owing 
to a heavy rainfall that pond becomes fullf 
the overflow finds its way into the plaintiff’s 
flower garden. Not only that, water from 
some other directions also flows into the 
plaintiff’s land. The appellate Judge has 
Slimmed up this i>art of the case fairly ac¬ 
curately in para. 10 (E) of his judgment. He 


“it* nppears fcora the evidence of plainlifi’s 
witnesses themselves that the plaintiff s land was 
H conversing focus for flow of water from not only 
the defendant’s kuttai but also from other sources 
•.ind other directions. The Bevenuc Inspector 

V W. 1 says that the water would have flowed 
into tiic plaintiff’s land from the South and \yest 
from the itteri which is to West of S. F. Iso. 110. 

V W 3 aho savs that the water flows from the 
itteri on the South on to the plaintiff’s land. Plain¬ 
tiff himself as V. W. 2 says that the land of Am- 
f;aun Goundan, North and South of defendants 
land is higher in level (than defendant s land) and 
that the water from those lands also flows into the 

plaintiff’s lands.” 

it has been fouud by the lower appellate 
Gouvfc that there was unprecedented rainfall 
on the day in question and that the defen- 
daut’s a< 5 t in shifting the course of the 
channel slightly to the east M’as not the 
proximate or primary cause of the damage 
caused to the plaintifl”s crop. Mr. V. Eama- 
Bwami and ilr. Venkataramanan who both 
addressed arguments on behalf of the appel¬ 
lants raised very interesting questions of the 
liability of a person who changes the course 
of a channel or stream and took me through 
a number of decisions of the English Courts 
which deal with such questions. In Coulson 
and Forbes (Law of Waters, Edn. 5) the 
I'osition is well summed up at p. l-iS thus: 

“The principles of law regulating the duties and 
liabilities of the owners of land with to the 

i scapc and overflow o£ water, and the ^8^^= they 
,ave^ oI protecting their land from “I® f 

l.avcbeen discussed of late in a f ®^^Sj[orv 
cases, and seem now to be seUlcd 

uws his land 1 to bis neighbour, 

ihough nnschief thoreoy ^ ^ ^ for 

i,e will not bo ‘^^aivorts'or interfer^^ with 

bis own convemence d^oi 

?an? wler Xch ’would not naturally bayo 

even though in so doing he acts with- 

"■'^T i or nc"V,eJnco, l.e will be liable for 

"b^Sc e’sc“ape“ottM:r 

'"nso that it is in'actically, if not physically, unpos- 

iblc to resist it.” . ... ,, 

I'hc present case is not one ui which the 

.lof.'r'lant brought upon his land -^Natei 


which would not naturally have come upon 
it. Cases where the defendant constructs a 
reservoir and collects water in it stand on 
quite a different footing and different consi¬ 
derations apply in those cases. Sir Frederick 
Pollock in his treatise on the “Law of 
Torts,” Edn. 14, deals with this subject in 
chap. 12 under the heading of Duties of en¬ 
suring safety. The decision strongly relied 
upon for the appellant is that of the House 
of Lords in 1917 A. C. 55G,^ The law was laid 
down there in these terms: 

“It is the duty of any one who interferes with 
the course of a stream to see that the works which 
he substitutes for the channel provided by nature 
are adequate to carry off the water brought dowfi 
even by extraordinary rainfall, and if damt^e 
results from the deficiency of the substitute which 
he has provided for the natural channel he will be 
liable .... Owing to a rainfall of extraordina^ 
violence, the stream overflowed at the pond, and, 
as the result of the operations of the authority a 
"reat volume of water which would otherwise have 
been carried by the stream in its natural courp 
without mischief poured down n public street into 
the town and damaged tbe property of two railway 

companies.” . t i. i 

There a municipal authority laid out a park 

and in so doing altered^ the natural course 
of a stream and constructed a concrete 
paddling pond and diverted the water of 
the natural stream into the pond. There¬ 
after water was let back into the natural 
stream at a further point. Owing to extra¬ 
ordinary rainfall water overflowed at the 
pond and a great volume of water tuhich 
would otherwise have been carried off by 
the stream in its natural course without 
mischief poured down into the town and 
damaged tbe property of the railway com- 
panics. It was held by the House of Lords 
that the extraordinary rainfall was not a 
"damnum fatale" which absolved the autho- 
rity from responsibility, and that they were 
liable in damages to the railway companies. 
One fact which was found in that case is 
very important and that is that the stream 
in its natural course would have carried 
away the water due to the extraordinary 
rainfall on the day in question if its course 
had not been altered in the way in which it 
was altered by tbe defendant. At page 56T 
Finlay L. C. said this: 

“I agree with tbe Lord Ordinary in thinking 
that in point of fact the flood coming down In- 
verkip Boad caused by the diversion into this road 
of the water, which, but for the Corporation s 
works, would have found its way to the sea by the 
open channel, substantially contributed to tbe 
disaster.”_ 

1. (1917) 1917 A. 0. 556 : 86 L. J. P. C. 185: 117 
L. T. 483, Corporation of Greenock v. Caledonian 
Kailway Co. 
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Then he considered the law on the subject 
and said this at page 571: 

“These authorities justify the view of the law 
propounded by Professor Bankioe in his work on 
the Law of Land Ownership in Scotland, £!dn. 4, 
page 376. ‘The sound view seems to be that even 
in the case of an unprecedented disaster the person 
who constructs an opus inanufactum on the course 
of a stream or diverts its flow will be liable in 
damages provided the injured proprietor can show 
(1) that the opus has not been fortified by prescript 
tion, (2) that but for it the phenomena would have 
passed him scathless’.” 

Then he dealt with the defence that the 
disaster was really caused by an act of God 
and that the injury was in the nature of 
**damnum fatale." After referring to the 
definition given of the expression damnum, 
fatale in an earlier case by Lord Westbury 
as a thing which does not involve any legal 
liability, a circumstance which no human 
foresight can provide against and of which 
human prudence is not bound to recognise 
the possibility and which when it occurs is a 
calamity which does not involve the obliga¬ 
tion of paying for the consequences that 
may result from it, the Lord Chancellor 
proceeded thus; 

“In my opinion, the appellants have entirely 
failed to establish any defence on ibis ground. It 
is true that the flood was of extraordinary violence, 
but floods of extraordinary violence must be anti¬ 
cipated as likely to take place from time to time. It 
is the duty of any one who interferes with the 
course of a stream to see that the works which he 
substitutes for the channel provided by nature are 
adequate to carry ofi the water brought down by 
extraordinary rainfall, and if damage results from 
the deficiency of the substitute which he has pro¬ 
vided for the natural channel he will be liable. 
Such damage is not in the nature of damnum 
fatale, but is the direct result of the obstruction of 
a natural watercourse by the defenders’ works fol¬ 
lowed by heavy rain.” 

(1875) 10 Ex. 255^ waa then referred to and 
was distinguished as based really on the 
finding of the jury there arrived at that the 
flood was BO great that it could not reason¬ 
ably have been anticipated and that that 
was in substance a finding that the escape 
of water was owing to an act of God. Lord 
Shaw put the matter thus at page 678 : 

“The case, on the facts, is, so far as the opera¬ 
tions of the corporation were concerned, of a simple 
character. That body made an operation in the 
alveus of a natural stream. This stream, added to 
in volume here and there by little tributaries, was 
wont to flow to the sea in a wide natural channel. 
It is admitted that on the occasion of the heavy 
rain-storm in question, apart from the check, ac¬ 
cumulation and distortion caused by tlieapi>ellants’ 
operations, the natural channel would have accom¬ 
modated the rainstorm and passed its waters sufelv 
to the sea.” 

He laid down the law thus: 


J- 1'54 : a:} L. T 
-C-j : 2.1 \\ . E. C93, Nichols v. Murslajul. 

191G M'3 & 4 


“A person making an operation for collecting 
and damming up the water of a stream must so 
work as to make proprietoi-s or occupants on a 
lower level as secure against injury as they woxdd 
have been had nature not been interfered wxth. 
And this is so although the water accumulated 
suddenly, or the fall was extraordinary or even un¬ 
precedented in quantity. These are the general 
propositions of the law.” {The italics are mine). 

Then be referred to the fact that in Scot, 
land wherefrom the case came, extraordi¬ 
nary rainfalls were not uncommon and 
cannot be called a damnum fatale. Lord 
Wrenbury stated thus: 


“My Lords, the other matter upon which I will 
add a word is as to the law. Numerous cases have 
been cited, beginning in England with Hylands v. 
Fletcher^ and in Scotland with Samuel v. Edin¬ 
burgh d Glasgow Railway Co* and Kerr v. Earl 
of Orkney.^ But in none of these was the question 
one as to liability for the consequences resulting 
from works in alveo fiuminis whereby the natural 
alveus was tilled up and the flow of water under 
the force of gravity thrown into a new channel at 
a new and higher level. The effect of the corpora¬ 
tions’ works was that, except in so far as their cul¬ 
vert sufficed to take and took water coming from 
the westward the Inverkip Koad was substituted 
for the V of the valley, and became the channel 
by which all that water had to be drained away. 
In such a case the corporation is responsible, I 
conceive, for resultant damage howt-ver arising. 
The responsibility to provide u substituted channel 
is not limited to providing a channel sufficient to 
meet all demands which might reasonably be anti¬ 
cipated, or even all demands (in excess of the ordi¬ 
nary) short of the act of God. The corporation 
must provide a substituted channel which will be 
equally efficient happen what will. Assuming an 
act of God, such as a flood, wholly unprecedented, 
the damage in such a case results not from the act 
of God, but from the act of man in that he failed 
to provide (as there was before) a channel sufficient 
to meet the contingency of the act of God. Dut for 
the act of man there would have been ?io damage 
from the act of God.” (The italics are mine). 

From the various passages set out above, it 
is clear that tlie decision of this case rested 
really upon the finding of fact that the 
stream in its natural course would have 
carried away the water caused by the extra- 
ordinary rainfall if the course of the stream 
had not been altered. In fact as laid down 
in the passage extracted from Rankine’s 
work by the Lord Chancellor, before the 
plaintiff can succeed in a suit for damages 
one of the things which ho has to prove is 
that but for the defendant’s act. the pheno¬ 
mena would have passed him scatbles?; that 
is to say that hut for the interference caused 
by the defeudant, the phenomena, the extra, 
ordinary rainfall would have passed him 
scatliless. Only one other decision need be 


3. (18GS) 3 H. L. 330 
L. T. 220. 

4. (Is50) i:i Dunl. :->12. 

5. (1.S57) 20 Dunl. 2ys. 


: 37 L. .T. Ex. 161 : 19 
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noticed and that is (1877) 2 A. C. 781.® Lord 
Penzance stated that three possible views 
might be taken as to the liability in law of 
a person who interferes with a watercourse, 
we find this at page 787 : 

“At the threshold of the inquiry, as to the de¬ 
fendant’s liability to the plaintifi, lies the question 
—what obligations did the defendants incur when 
they diverted the natural watercourse ? It is not on 
the one hand a question in this case, whether the 
defendants were required thus to divert the water¬ 
course before they pursued their mining operations 
in its neigbbourho(^; and, on the other band, it is 
not made a ground of complaint against them that 
they did divert it. But in diverting water what 
were their obligations ? 

Was it enough to make the new and artificial 
watercourse as efficient, but no more so, than the 
old and natural one, so that whatever defects, in¬ 
capacity, or otherwise, the old one had, might, 
without responsibility be re-produced in the new 
one ? 

Or, secondly, were they bound (as they, for their 
own convenience, were making a new and artifi¬ 
cial watercourse) to construct it in such a manner 
that it would be capable of conveying ofl the water 
that might flow into it from all such floods and 
rainfalls as might reasonably be anticipated to 
happen in that locality ? 

Or, thirdly, were they bound to make provisions 
for any such quantities of water as might possibly 
be discharged into it from any mere rainfaU, how¬ 
ever heavy, however unusual, and however con¬ 
trary to all previous experience 

Having said this, Lord Penzance said that 
be t\'as inclined to think that the second 
proposition defines the true measure of the 
defendants’ obligations, but that he desired 
to express no positive oj^inion to that effect, 
because whatever test was applied it W'as 
found the defendant was bound to fail. On 
p. 789 he said this : 

“It is clear therefore, I think, that the jury con¬ 
sidered (he new channel not as efficient as the old 
one would have been. And although it seems to 
have been proved as a matter of measurement that 
the cubical capacity of the new channel surpassed 
that of the old, it must be borne in mind that the 
bends and curves in the new channel, which did 
not exist in the old one, may have had the twofold 
effect of impending the rapid discharge of a great 
body of water, and of creating by a great accumu¬ 
lation of water an unusual strain u^wn the banks, 
at the points where these bends occurred, causing 
the overflow’ of the water and the gradual destruc-' 
tion of the banks themselves. The jurors, several 
ot whom aj^pear to have viewed the si>ot, may well 
therefore have been justified in coming to a con¬ 
clusion against the sufficiency of the new water¬ 
course as compared with the old, notwithstanding 
the evidence ns to its cubical capacity upon which 
the defendants’ counsel so strongly relied.” 

Tliese cases do not, in my opinion, afford 
any help for the extreme contention put for¬ 
ward by the appellant’s leax*ned counsel tliat 
once a watercourse is interfered with and a 
new channel substituted for the old one, a 

6. (1K77) 2 A. C. 781 : 47 L. J. JSx. 4 ; 37 L. T, 
307 : ^Y. It. 83, Fletcher v. Smith. 


defendant is bound to ensure against all 
risk irrespective of the question whether hut 
for the defendant’s interference with the old 
channel, the plaintiff would or would not 
have suffered damage by the rainfall in. 
question. In the present case, the findings 
of the District Judge which I have set out 
show unmistakably that the defendant’s ac¬ 
tion was not the primary or the proximate 
cause of the damage suffered by the plaintiff. 
It is also in evidence that there were crops 
on some lands situated between the defen¬ 
dant’s land and the plaintiff’s land and that 
those crops did not suffer. This makes it 
clear that the water which flowed from the 
defendant’s land by itself did not cause the' 
damage. The damage must have been caused 
by the overflow of water from other sides as 
well and the existence of a small pond which 
would have got filled up very soon after the 
rainfall commenced would not have really 
prevented the damage. Further even if the 
channel which existed before had been al¬ 
lowed to continue uninterfered with, it is - 
equally clear that the damage would still 
have occurred and that the water that fell 
that day would not have been drained off 
by that old channel. 

Thus there are two difficulties in the way 
of the plaintiff succeeding. First, it has not 
been established that the old channel was 
sufficient to satisfy the requirements of law 
as laid down by the later decision of the 
House of Lords in 1917 A. C. 556^ that but! 
for the interference, the phenomena, i. e., 
the extraordinary rainfall would have pass, 
ed the plaintiff scathless and the second diffi¬ 
culty is that the overflow from the defen. 
dant’s land did not cause the damage and 
that really the damage might well have 
been caused and was in all probability 
caused by the overflow of water from two 
other directions. It is contended that the 
lower appellate Court did not view the case 
from this standpoint and has not arrived at 
the conclusions of fact which would be 
enough to nonsuit the appellant. Evidently 
the decisions now brought to my notice- 
were not placed before the District Judge 
and his judgment cannot he assailed for the 
simple reason that he has not answered the 
question in the form in which it is stated in 
the two decisions referred to above. But the 
effect of the findings is really against the 
appellant and therefore there is no reason 
sliown for sending the case back for fresh 
findings. The second appeal is dismissed 
with costs. 

C.R.K./E.K. 


Appeal dismissed. 
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[Case No. 9 .] 

A. I. R. (33) 1946 Madras 19 

Wadsworth J. 

Mrs. E. G.Vas — Appellant 

V. 

Miss Josephine Hilda Loho — 

_ Bespondent. 

Second Appeal No. 1975 of 1944, Decided on 
11th April 1945, against decree of Sub-Jadge, 
South Kanarn, in A. S. No. 451 of 1943. 

Partition—Partial partition — Rule against, 
held applicable to the case. 

Certain land held by four cosharers jointly was 
sold by the different sharers at different times to 
the plaintiff and the defendant, the two having 
become joint owners. The plaintiff was in posses¬ 
sion and enjoyment of plot B and the defendant 
of the plot D comprised in the land. The plaintiff 
instituted a suit against the defendant for posses¬ 
sion of his share in the plot D : 

Held that if there were a general suit for parti¬ 
tion of the entire holding the defendant would be 
entitled to claim an equity whereby the property 
which had been sold to him should bo allotted in 
partition to his vendors, so that he would get that 
which he had purchased, and the plaintiff would 
similarly be entitled to claim that the property of 
which he was in enjoyment and on which he had 
built a house at considerable expense should bo 
allotted to him. But the frame of the suit by the 
plaintiff was one for partial partition and designed 
to defeat the equity of the defendant while putting 
the plaintiff in a position of retaining possession of 
the whole of one localised half share until disturb¬ 
ed by the defendant’s alienors who were no longer 
interested in the property. The case therefore was 
one in which the rule against partial partition 
must be enforced : («11) 34 Mad. 269 (F.B.), Disting. 

. 20 C 11 

A. Narayana Pax — for Appellant. 

T. Krishna Rao for Respondent. 

Judgment—The plaintiff brought a suit 
for partition and possession of 72 cents in 
R. s. NO. 67/8, which is plot D in the plan 
in tho case. The suit was dismissed as being 
one for partial partition which would pre¬ 
vent the working out of the equities and the 
appeal to the lower Court has been dismissed 
on the same ground. 

The admitted facts may be briefly sum¬ 
marised. The family of one Mascaren has 
originally owned two contiguous plots of land 
described as plots D and B in the plan. These 
at that time formed a single holding, though 
plot B, measuring 74 cents, is now the nor¬ 
thern portion of R. s. no. 57 A. Under a decree 
of Court, this holding comprising the two 
plots was assigned for life to one Catherine 
Eebelle with a remainder in four shares to 
other members of the family. Catherine 
Eebelle gave to Mr. Lobo, owner of adjacent 
^operty, a lease of the whole of the land. 
During the currency of this lease Mr. Lobo 
purchased half of the land from the persons 


entitled to the remainder therein. In 1920 
the plaintiff acquired the rights of Mr. Lobo 
and she was in possession as lessee and part- 
owner when Catherine Rebelle died in 1921. 
After her death the other sharers appear to 
have got possession of plot D, which is rough¬ 
ly half of the land. A one-fourth share in 
the holding had devolved upon one Martha 
who left a will. Her executor brought a suit 
for partition of the testatrix’s share. The 
schedule to the plaint described only plot D 
namely, R. s. No. 57/8 as if this were the whole 
land in which the share was to be worked 
out. The present plaintiff was impleaded as 
a party in that suit and it was conceded that 
she was entitled to a half share in the land. 
A preliminary decree was passed on tliat 
footing. After the preliminary decree -was 
passed, the executor seems to have discover¬ 
ed that the schedule to the plaint did not 
include all the land in which the testatrix 
was entitled to a share and therefore no 
partition was effected and there was no final 
decree. It would seem, however, that the 
parties continued to enjoy the land on tlie 
footing that the plaintiff retained the whole 
of the plot B and the other sharers retained 
the whole of the present suit land, plot D. 

By a series of sale deeds the defendant 
purchased the rights of the other sharers. 
These sale-deeds purport to convey not a 
half share in plots B and D, but the whole 
of plot D, that is to say, the sale-deeds pro¬ 
ceeded on the footing that the actual en¬ 
joyment represented a legal partition. In 
accordance with this informal division both 
tho parties have built houses of considerable 
value, the plaintiff having built in j^lot B 
and the defendant in plot D. They are close- 
ly related and, as not infrequently happens, 
they have quarrelled. As a result of this 
quarrel, the defendant was asserting ri"hts 
in plot B and the plaintiff has filed the pre- 
sent suit in which she claims a partition and 
possession of a half share in plot d, without 
bringing plot B into the suit and without 
impleading the assignors of the defendant. 

In appeal the claim of the plaintiff has 
been rested on the decision in 34 Mad. 209 .^ 
That was a case in which certain items of 
coparcenary property had been conveyed in 
their entirety by different coparceners to two 
a lenees and it was held that as between 
alienees the rights in these items could be 
worked out m a suit for partition which did 
not embrace unalienated family properties 
m which ne ither party claimed any interest 
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It seems to me that the decision of the Full 
Bench has very little bearing on the present 
facts. What the plaintiff is in fact seeking 
here is to retain possession of a locaUzed 
half share in the original holding to which 
she is entitled only on the basis of an in¬ 
formal division between the parties, while 
separately working out her legal right to the 
division of the other localized half share 
which has come into the possession of an¬ 
other alienees. If there were a general suit 
for partition of the entire holding the defen¬ 
dants would be entitled to claim an equity 
whereby the property which has been sold 
to her should be allotted in partition to her 
vendors, so that she would get that which 
she has purchased, and the plaintiff would 
similarly be entitled to claim that the pro¬ 
perty of which she is in enjoyment and on 
which she has built a house at considerable 
expense should be allotted to her. The fram¬ 
ing of the present suit is designed to defeat 
the equity of the defendant while putting 
the plaintiff in a position of retaining pos- 
session of the whole of one -localised half 
share until disturbed by the defendant’s 
alienors, who i^resumably are no longer in¬ 
terested in the property. It seems to me that 
this is emphatically a case in which the rule 
against partial partition should be enforced. 
In this view I dismiss the appeal with costs. 
Leave to appeal is refused. 

c.r.k./g.n. Appeal dismissed. 

[Case No. 10.] 

A. I. R. (33) 1945 Madras 20 
Kunhiraman J. 

S. Banganatha Iyer — Plaintiff 

V. 

Indo Union Assura7ice Co.^ Ltd .— 

Defendants. 

C. S. No. 183 of 1944, Decided on 21st March 
:94o. 

Contract — Agency — Insurance company 
appointing P as chief agent for 10 years —Due 
to financial crisis, company’s business ran as 
“closed fund” and taken over by new company 
—Old company held not bound to continue 

business for 10 years_If agency terminated, 

company held did not commit breach of con¬ 
tract and P held not entitled to damages for 
being prevented from earning remuneration. 

The plaintifi was ai^poiiited as chief agent of 
the defendant insurance company for a period of 
10 year.s. There was a stipulation in the contract 
of employment that a guarantee should be given 
hy tlie plaintiff in respect of the volume of work 
that ho would secure. During the course of the 
plaintiff’s employment there was transfer of 
inana;'enic nt of the defendant company to another 
in.Hua.nee company wiio hud purchased a number 
of . hares of the defemlant company. It was subse¬ 


quently decided that the latter should run its busi¬ 
ness as a “closed fund.” As a consequence notices 
were issued by the new management to all the 
agents and sub-agents of the defendant company, 
asking them to stop taking new business. A letter 
to that effect was sent to the plaintiff on 3rd De¬ 
cember 1943 and in this the plaintiff was also 
offered an appointment in the new insurance com¬ 
pany. He was not willing to accept this offer. He 
pleaded that the termination of his service amount¬ 
ed to a breach of contract by the defendant com¬ 
pany. A suit was therefore instituted against the 
defendants for loss of commission : 

Held that the decision of the defendant to func¬ 
tion as a ‘closed fund’ did not amount to a breach 
of an express contract. The defendant did not 
undertake to carry on active business for the full 
period of 10 years. The whole contract depended 
upon the defendant being able to work as an active 
insurance company for 10 years. There was no 
undertaking or promise given by the defendant 
that the company would work for that period. If 
the company did not work for that period but had 
to stop active work for bona fide reasons, then the 
plaintiff could not take the defendant to task and 
plead that a breach of contract was committed. 
The terms of the contract entered into between the 
plaintiff and the defendant indicated that there 
was merely a contract of agency and there was no 
service or subordination. No breach of contract was 
committed by the defendant company and hence 
the plaintiff was not entitled to damages for the 
loss of the commission. Case law considered. 

[P 23 C 2 ; P 25 C 1] 

M. S. Venkatarania Iyer — for Plaintiff. 

V. K. Thiruvenkatachari, N. V. B. Sankara 
Bao and G. Vasanlha Pai — for Defendants. 

Judgment. — The plaintiff, in response 
to his application for the post was appoint¬ 
ed as chief agent of the -defendant insur¬ 
ance company for a period of 10 years 
commencing from 2nd May 1943. There was 
a stipulation in the contract of employment 
that a guarantee should be given by the 
plaintiff in respect of the volume of work that 
he would secure. During the course of the 
plaintiff’s employment there was transfer of 
management of the defendant company to 
the Prithvi Insui’ance Co. Ltd., who had 
purchased a number of shares of the defen¬ 
dant company. This was necessitated by the 
financial state of the defendant. After the 
Prithvi Insurance Co, had thus obtained 
control of the defendant company it was de¬ 
cided that the latter should run its business 
as a closed fund. As a consequence notices 
were issued by the new management to all 
the agents and sub-agents of the defendant 
company on 30th November 1943 asking them 
to stop taking new business from 15th De¬ 
cember 1943 and also terminating the agen- 
cies. A letter to that effect was sent to the 
plaintiff on Srd December 1943 and in this 
the plaintiff was also offered an appoint¬ 
ment in the Prithvi Insurance Go. Ltd. He 
was not willing to accept this offer. He 
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pleads that the termination of his service 
amounts to a breach of contract by the de- 
fendant conjpany. He brought this to the 
notice of the defendant company by his let. 
ter dated 26th January 1944 in which he 
claimed compensation for wrongful termina¬ 
tion of the contract of service. Thereupon, 
the defendant offered to keep the contract 
open and called upon the plaintiff to fulfil 
his undertaking already given in respect of 
the volume of business to be acquired through 
his agency. The plaintiff states that since 
the contract had been terminated before this 
letter was despatched, it was not open to 
the defendant to revive the contract with 
the alleged ulterior motive of demonstrating 
that the plaintiff was in the wrong. He 
states that he was prevented from earning 
his remuneration as a result of the unlawful 
conduct of the new management of the de¬ 
fendant company. According to him, had 
the contract been kept oi)en and had he 
been permitted to discharge his duty as 
chief agent, he would have earned Rs. 50,000 
and this the defendant company has pre. 
vented him from earning. He therefore esti- 
mates the loss caused to him by reason of 
the breach of contract on the part of the 
defendant at Bs. 85,000. In the plaint how. 
ever he has claimed only Bs. 30,000 in res. 
pect of this part of the cause of action. He 
also alleges that he is entitled to have an 
account taken of tho commission already 
earned by him in the defendant company 
before his services were terminated. This, 
according to him, would amount to Rs. lOOO. 
He asks for a decree for Rs. 31,000 or such 
other amount as may be fixed by this Court 
and for costs. 

The defendant company raises the follow¬ 
ing picas in its written statement. The 
valuation reix)rb of the defendant company 
made on 23rcl December 1042 discloses a 
deficit of over Rs. 49,000. Thereupon, the 
Superintendent of Insurance intimated to 
the company that its account showed that it 
was barely solvent and that therefore the 
interests of the policy holders would be in 
danger, unless h-esh capital in cash was 
raised. Tliis advise was not acted upon, 
with the result that tho Superintendent of 
Insurance threatened to take action under 
S. 53, Insurance Act, 1938. At that stage, the 
Prithvi Insurance Co. Ltd., aci.juired a majo¬ 
rity of the shares of tho defendant c jmpany. 
On making an examination of the affairs of 
the defendant company, it was decided that 
tho proper method of safeguarding the in¬ 
terests of tho iX)licy.holder3 would be to run 


the business of the defendant as a “closed 
fund.” The Prithvi Insurance Co., ac. 
cordingly intimated to the Superintendent 
of Insurance of their decision. This met 
with the approval of that officer and he 
consequently dropped taking further action 
against the company. The decision arrived 
at by the defendant company to stop new' 
business obviously meant drastic reduction 
in the agencies. The defendant pleads that 
the plaintiff’s contract of employment does 
not imply any promise on the part of the 
defendant company that it would continue 
to transact fresh business. Such a term is 
not in tho contract and it would quite 
inconsistent with the nature and scope of 
insurance business. The defendant also 
pleads that the plaintiff was not in a posi¬ 
tion to fulfil the guarantee given by him 
and for that reason his agreement is liable 
to be terminated. Of the 14 agents apix)inted 
by the plaintiff, only five did any W'ork and 
the total premium income derived from the 
business secured by them fell short of the 
proportionate guaranteed amount. In view 
of the financial condition of the defendant 
company, the plaintiff would not have can¬ 
vassed policies for the defendant to any 
substantial extent. The defendant, therefore, 
denies liability to pay damages to the plain¬ 
tiff and pleads also that the amount claimed 
is grossly exaggerated. Dealing with the 
offer to appoint the plaintiff’ in the Prithvi 
Insurance Co. Ltd., the defendant i)lGads 
that had the xjlaintiff accei:)tcd the offer it 
would have brought him a higher income 
than what he could have earned under the 
suit contract. The defendant points out that 
a number of its chief agents had chosen to 
accept similar terms offered to them by the 
Prithvi Insurance Co. Ltd. \Vith regard to 
the sum of rs. lOOO claimed in the x)laint as 
representing commission already earned by 
the plaintiff before his services w’ere ter¬ 
minated, the defendant pleads that had the 
plaintiff applied for payment of wliat Nvas 
due to him lie would have got it without 
difficulty, but he had not chosen to claim it 
until the suit was filed. 

On these pleadings the following isiiiues 
W’ere framed : (l) lias the defendant com¬ 
mitted breach of the contract dated 2nd May 
1943? ( 2 ) To what damages if any, is the 
plaintiff entitled? (3) To what relief are tho 
parties entitled ? 

The plaintiff’s complaint is tliat since ho 
was apjxjinted as chief agent of the defen¬ 
dant’s company for a period of 10 years the 
defendant was bound to continue its busi- 



22 Madras Ranganaxha v. Indo Union Assuk. Co. (KunUraman J.) A. I. R. 


ness for that period and that the stopping 
of business by the defendant company after 
a majority of its shares were acquired by 
the Prithvi Insurance Co. amounted to a 
breach of the contract. The defendant’s 
answer to this contention is that on a pro- 
per construction of its contract with the 
plaintiff it cannot be contended that there 
was a duty imposed upon the defendant to 
continue its business for a period of ten 
years from the date of such appointment to 
entitle the plaintiff to enjoy the benefit of 
his appointment. According to the defen¬ 
dant, the business of the company was stop, 
ped for -s-alid reasons as a result of criticism 
of its financial condition by the Superinten¬ 
dent of Insurance, who was competent to 
make that criticism on the strength of the 
reports published by the defendant. The 
majority of the shares of the defendant was 
taken over by the Prithvi. The defendant 
thus became a subsidiary company to the 
Prithvi. On a scrutiny of the financial con¬ 
dition of the defendant company, it was then 
felt that the proper course to adopt would 
be to continue the defendant company as a 
closed fund.” The idea was that no fresh 
insurance business should bo accepted by the 
defendant but that it should go on function, 
ing only in respect of the insurance business 
which was already secured before it became 
subsidiary to the Prithvi. This naturally 
meant stopping fresh work being done by 
the ciiicf agents and agents. Such proce¬ 
dure, according to the defendant, was legi¬ 
timate and could not give the plaintiff a 
cause of action. It is also contended that 
after the plaintiff’s services were determined 
by notice, the plaintiff was offered an equ. 
ally profitable agency as chief agent of 
the Prithvi. From the point of view of 
the remuneration which was likely to be 
earned by the plaintiff, this new appoint- 
ment offered to him was as good as the 
appointment under the defendant company, 
which was terminated by notice. Since the 
plaintiff did not choose to accept this offer, 
oven if it is found that the defendant had 
committed a broach of contract, the plain¬ 
tiff’ would bo entitled only to nominal 
damages. 

The first question for determination turns 
upon the construction of the contract of 
chief agency between the plaintiff and the 
defendant. This contract is to be found in 
two letters Ex. P-l dated 2ad May 1943 
which contains the terms of the appoint¬ 
ment and Ex. p.2 dated 3rd May 1943 which 
is tlie acceptance of those terms by the 


plaintiff. In Ex. P-l which was sent in res¬ 
ponse to plaintiff’s application for the post 
the defendant company informed the plain, 
tiff that he was appointed chief agent from 
15th April 1943 subject to certain terms and 
conditions enumerated in the letter. These 
authorised the plaintiff to engage agents, 
organisers, inspectors and superintendents 
for the purpose of securing insurance busi¬ 
ness within the whole of the Presidency, of 
Madras which was the area allotted to the 
plaintiff. Reference was then made to a 
guarantee which was to be given by the 
plaintiff in respect of the quantum of busi¬ 
ness to be secured by him year after year. 
The next clause referred to the commission 
payable to the plaintiff on the business 
secured by him which was inclusive of the 
remuneration which he would have to pay 
to his employees. The method of payment 
of the commission earned by the plaintiff 
was then referred to and incidentally refe¬ 
rence was also made to the doctor’s fees 
payable on examination of persons who 
send proposals for insurance to the defen. 
dant company. Clause 5 of the letter is 
important and may be read iu full. It is as 
follows : 

“The tenure of your appointment as chief agent 
shall be for a period of ten years certain. 7ou shall 
not be removed in the meanwhile for any reason 
whatsoever except for reason of fraud, misappro- 
priation of funds or for your presentation of a 
petition for adjudication as an insolvent or failure 
to fulfil the annual progressive guarantee of pre¬ 
mium income.” 

It is not necessary to refer to the remaining 
clauses of this letter which deal with other 
details concerning the chief agency. The 
question therefore is, what is the proper 
construction to be put upon cl. 5 of Ex. P-l ? 
Since the plaintiff was informed that the 
tenure of his appointment as chief agent 
would be for a period of ten years certain, 
can he complain of a breach of contract 
because his services were terminated before 
the expiry of this period? The fundamental 
principles involved in a case of this descrip¬ 
tion arose for consideration in 54 Bom. 510.^ 
All the relevant English decisions, which 
may be regarded as leading cases on the 
subject, are discussed, in the judgments of 
the two learned Judges who decided this 
case. In the judgment of the learned Chief 
Justice (Marten C. J.) reference is made to 
the rule of construction of a contract like 
the present. The' following observations 

1 . (’30) 17 A. I, R. 1930 Bom. 203 : 54 Bom. 510: 
126 I. C. 316, Shivlal Mulchand v. Manekji 
Mancharji. 
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■of Kay Ij. J. in (1891) 2 Q. B. 488^ are 
quoted : 

“I agree with the rule as laid down by the 
Master of the BoUs, viz., that the Court ought not 
to imply a term in a contract unless there arises 
from the language of the contract itself, and the 
-circumstances under which it is entered into, such 
an inference that the parties must have intended 
the stipulation in question that the Court is neces* 
sarily driven to the conclusion that it must be 
implied. To state the rule in any wider terms 
■would be going, I think, beyond what is justifiable 
on principle.” 

The facts of that English case are then re¬ 
ferred to. That was a case where the defen¬ 
dants who were brewers had agreed to sell 
all their grain to the plaintiffs. Subsequent¬ 
ly, the defendants sold their business and 
the question was whether they had commit- 
ied a breach of the contract. It was held 
that from the contract a term could not be 
implied to the effect that the defendants 
would not by any voluntary act of their own 
prevent themselves from continuing the sale 
of the grain to the plaintiffs for the period 
mentioned in the contract. Another English 
case which is referred to in the judgment of 
Blackwell J. in the Bombay case is (1912) 106 
L.T.378.® Scrutton J. in his judgment in that 
case summarised the principles that can be 
gathered from the leading English cases on 
the point and two of the principles so laid 
down, which are relevant to the present case, 
are the following : 

”1. Where there is a principal subject-matter in 
the power of one of the parties, and an accessory 
or subordinate benefit arising by contract out of its 
existence to the other party, the Court will not, in 
the absence of express words, imply a term that 
the subject-matter shall be kept in existence merely 
in order to provide the subordinate or accessory 
benefit to the other party. 

2. But where there is an express term requiring 
the continuance of the principal subject-matter or 
giving the plaintifl a right to a continuing benefit, 
the Courts will not imply a condition that the 
plaintifi’s right in this respect shall cease on 
certain events not expressly provided for.” 

The question then is whether the facts of 
this case will bring it within the purview of 
the first or the second of these classes of 
•cases ; in other words, was there an obliga¬ 
tion on the part of the defendant to con¬ 
tinue to carry on ite business for ten years 
for the purpose of enabling the plaintiff to 
earn his commission by discharging his duty 
as chief agent? If for bona fide reasons the 
defendant had of necessity to stop function¬ 
ing actively as an insurance company, can 

2. (1891) 2 Q. B. 488 : 60 L. J. Q. B. 734 : 65 
li. T. 286 : 40 W. R. 24, Hamlyn and Co. v. 
Wood and Co. 

3. (1912) 106 Li. T. 378, Lazarus v. Cairn Line of 
•Steamships Ltd. 


that give a cause of action to the plaintiff to 
claim damages for the reason that such con¬ 
duct on the part of the defendant deprived 
him of the benefit that he would otherwise 
have earned under the contract of chief 
agency ? The relevant part of the contract 
between the two parties has already been 
read. In that contract there is no express 
stipulation to the effect that the defendant 
would continue to carry on active business 
of the insurance company for the full period 
of ten years for which the plaintiff was ap¬ 
pointed as chief agent. Consequently, the 
decision of the defendant to function as a 
closed fund did not amount to a breach of 
an express contract. The contract stated 
that the plaintiff would not be removed foci 
any reason whatsoever except for reasons of 
fraud, misappropriation of funds, insolvency 
or failure to fulfil the guarantee that he 
gave with regard to the quantum of busi¬ 
ness to be secured by him as chief agent. 
Can this part of the contract be regarded 
as containing an implied term that the 
defendant undertook to carry on active 
business for the full period of ten years? 
On a careful scrutiny of the contract as a 
whole and especially of the two relevant 
terms adverted to the inference that can be 
drawn in my view is that the whole contract 
depended upon the defendant being able to 
work as an active insurance company for 
ten years. There was no undertaking or 
promise given by the defendant that the 
company would work for that period. If the 
company did not work for that period but 
had to stop active work for bona fide rea-* 
sons, then the plaintiff cannot take the de- 
fendant to task and plead that a breach of 
contract was committed ; in other words, 
the case is covered by the observations of 
Kay L. J. in (1891) 2 Q. B. 488^ in which the 
rule laid down by the Master of the Rolls 
was adopted, namely, that the Court ought 
not to imply a term in a contract unless 
there arises from the language of the con¬ 
tract itself, and tho circumstances under 
which it is entered into, such an inference 
that the parties must have intended the 
stipulation in question, that the Court is 
necessarily driven to the conclusion that it 
must be implied. In my judgment the 
circumstances and the facts of this case do 
not warrant such a term and it cannot 
therefore be implied. At first sight there 
seems to be an apparent conflict between the 
view taken in (1875) 1 A. C. 256* the facts of 

4. (1875) 1 A. C. 236 : 47 L. .T. Ex. 396 : 34 L.T. 
890 : 24 W. B. 1078, Rhodes v. Forwood. 
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which are very similar to the present case 
and the decision in (1891) 1 Q. B, 544® where 
the facts apx>ear to be somewhat similar 
but where a different conclusion was arrived 
at. The distinction between the two cases 
was considered by Philimore J. in his judg¬ 
ment in (1902) 7 Com. Cas. 201® where it was 
stated as follows : 

“The distmctioD seems to be that if it is a mere 
contract of agency with no service or subordination 
the Court wiU hold that there is no implied con- 
tract that the agent is to be supplied with the 
means of earning his commission. If the contract 
is one of service then the commission is merely 
intended to be instead of salary, and the contract 
cannot be determined without compensation.” 

This was adopted by Blackwell J. in his 
judgment in the case reported in 54 l3om. 
510.* In the present case, the terms of the 
contract entered into between the plaintiff 
and the defendant indicated that there was 
merely a contract of agency and there was 
no service or subordination. The plaintiff is 
a highly influential man who has shares in 
lucrative concerns and who is himself in 
very aflSuent circumstances. Because of his 
status and financial condition, the defendant 
entered into a contract of agency with him. 
There does not appear to be any contract of 
service of subordination so far as the plain- 
tifl is concerned. Therefore the facts of the 
present case are similar to the facts in (1875) 
1 A. 0. 256* and not those in (1891) 1 Q. B. 544.® 

The reason why the Prithvi Insurance Co. 
was approached for purchasing a large 
number of shares in the defendant company 
has been clearly explained in the evidence 
of the witnesses examined on behalf of the 
defendant. The Sui)erintendent of Insurance 
on a scrutiny of the report of progress of 
the defendant company bad valid reasons 
for objecting to its continuing to do active 
business as before. Certain courses were 
suggested by him. The defendant company 
approached the United India Life Assurance 
Co. The latter company on taking expert 
advice, was not willing to take it up. Then 
the Prithvi Insurance Co. came to the relief 
of the defendant company and took over a 
large number of shares Avhich reduced the 
defendant company to the position of a sub¬ 
sidiary company to the Prithvi Insurance 
Co. The evidence of D. w. l, T. S. Swami- 
iiathan who has got technical qualifications 
to pronounce an opinion on the subject, is 
that he was consulted and that it was he 
who advised the Prithvi Insurance Company 

5. (1891) 1 Q. B. 544 : 60 L. J. Q. B. 247 : 64 

L. T. 301 : 39 W. E. 547, Turner v. Goldsmith. 

6. (1902) 7 Com. Cas. 201 : 18 T. L. R. 648, 

Northey v. Trevillioo. 


to run the defendant company as a ‘‘closed 
fund.” He also said that he did not advise 
the United India Insurance Co., to take up 
the defendant company. The evidence shows 
that in November 1943 there was a deficit of 
Rs. 49,000 and the decision reached by the 
Prithvi Insurance Co., after taking expert 
opinion was to adopt the course already re¬ 
ferred to. It is stated on behalf of the de¬ 
fendant company that even now the plaintiff 
will be getting his commission earned on 
insurance already effected by him as and 
when the insured pay their premiums. It 
was decided that no fresh insurance business 
should be transacted. The evidence shows 
clearly that the decision to run the defen- 
dent company as a closed fund was taken 
after obtaining the opinion of qualified exi 
Inerts, and that it was a bona fide decision 
and not one made with the sinister object of 
bringing an unfair advantage to the Prithvi 
Insurance Co., or of putting the plaintiff to- 
any loss. 

Issue 1: in view of these circumstances,, 
my finding on issue 1 is in the negative. 

Issue 2: The next question is about 
damages. In my finding on issue 1 , the 
plaintiff is not entitled to any damages, but 
the question as to whether there are other 
circumstances which would disentitle the 
plaintiff to damages even if it is assumed 
that the defendant had committed a breach 
of contract, must now be considered. The 
Prithvi Insurance Co., made offers to all the 
agents working for the defendant company 
of similar agencies in that company. Most 
of them accepted. But the plaintiff refused 
the offer. The offer was to pay him com¬ 
mission at the rate of 7^ per cent, on the 
business secured. The plaintiff's learned 
advocate states that under the plaintiff’s 
agreement with the defendant company, he 
was entitled to commission at 10 per cent, 
on the renewal policies, and he therefore 
states that he was not offered equally advan¬ 
tageous terms by the Prithvi Insurance Co. 
But what is urged on behalf of the Prithvi 
Insurance Co., is that it is a more successful 
company than the defendant company and 
that there is a possibility of a larger volume 
of business being secured by an agent of the 
Prithvi Insurance Co., than by an agent of 
the defendant company. Thus the plaintiff 
would not have sustained any detriment 
whatsoever, on the other hand, he would 
have been benefited had be accepted the- 
agency of the Prithvi Insurance Co. There 
is certainly a difference in the rate of com¬ 
mission offered to the plaintiff; it was 2^ per 
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cent, lower than the rate of commission 
that he was entitled to under his contract 
with the defendant company. But that will 
be a minor factor. There is substance in the 
defendant’s advocate’s contention that the 
damages to which the plaintiff will be enti¬ 
tled will in any event be nominal. But in 
view of my finding on issue l, my finding on 
issue 2 is that the plaintiff is not entitled to 
any damages. 

There remains only one other minor 
point for consideration. The plaintiff' has 
claimed ns. looo as the amount of commis¬ 
sion earned by him before the defendant 
decided to run its business as a closed fund. 
On this point the evidence is that in resix)nse 
to the claim of the plaintiff the defendant 
sent a statement showing a lower amount 
(Rs. 326-10-0). But the plaintiff has not yet 
scrutinised that statement nor has he re¬ 
plied admitting or denying the correctne^ 
of the figure mentioned in Ex. D 3. In the 
circumstances, in the interests of both the 
parties the point about the actual amount 
payable to the plaintiff in resi:)ect of this 
item is left open. But the defendant has 
admitted clearly that the plaintiff is in any 
event entitled to commission earned by him 
in respect of business already secured by 
him and to renewal commission in future in 
respect of that business. Tlie parties have 
not yet come to an agreement as to the 
exact amount that is payable to the plaintiff. 
That is a matter that parties agree to look 
into and decide for themselves, and if the 
plaintiff is entitled to an amount higher 
than what is conceded by the defendant, it 
is open to him to claim it. Since the plain¬ 
tiff has substantially failed in this action tiie 
suit is dismissed with costs. 

C.R.k./r.k. Suit dismissed. 
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Jaina Muhammad Sheriff Mara- 
cair and others — Appellants 

V. 

Official Assignee of Madras and 

others — Respondents. 

Appeals Nos. 2.57, 304 ana 417 of 1943, Decided 
on 23rd July 1945, against decree of Dist. Court, 
East Tanjore, in O. S. No. 1 o£ 1941. 


(a) Administrator — Appointment of, by 
foreign Court—Immovable property in British 
India — He cannot sue. 


An administrator appointed by ii foreign Court 
13 not entitled to sue in Britisli Indian Courts for 
recovery of immovable property. [P 28 C 1, 2] 


(b) Domicile—Acquisition of—New domicile 
held not acquired by business at that place. 

One Z went to Singapore in 1884, married a 
Singapore wife, started a business and settled down 
there. He returned to India finally in 1909 but 
there was no evidence that from 1884, Z lived con¬ 
tinuously in Singapore. By his Indian wife he had 
a number of chUdren. The Indian wife was not 
taken to Singapore and therefore must have been 
visiting India a number of times. Though he was 
alive for eight years after 1909, he never went to 
Singapore, but sui>ervised the business there from 
India. 


Held that Z had not acquired domicile at 
Singapore. [p off c 2] 

(c) Insolvency — Undischarged bankrupt 
appointed administrator of his father’s estate 
—He can file suit. 

The fact that the administrator is an undis¬ 
charged insolvent will not affect his right to file a 
suit as the administrator of the estate of his father 
since that right does not vest in the as.ngnee in his 
bankruptcy. i;p 29 C 1] 

(d) Provincial Insolvency Act (1920), S. 28_ 

Suit against third party for property in his 
hands with object to secure property of general 
creditors — Leave of insolvency Court is not 
necessary—Suit by one creditor can lie. 

Where a suit is not against the property of the 
insolvent but is one really against a third imrty 
and against the property in the hands of the third 
pai'ty and the object of the suit is to secure the pro¬ 
perty for the benefit of the general body of ereditoi-s 
leave of the insolvency Court is not necessary: ('41) 
26 A.I.R. 1941 Mad. 903 (F.B.). Foil. [P 29 C 2] 

A suit for a declaration that the proi_K-rly stand¬ 
ing in the name of a third party is reallv that of 
the insolvent and not that of a third party does lie 
at the instance of a creditor. [P 30 C 11 

(e) T. P. Act (1882) S, 53 _ Scope of — All 

creditors interested made parties_Leave of 

Court need not be applied under O. 1, R 8 
Civil PC. 

The conditions laid down in S. 53, T.P. Act, that 
the suit should be on behalf of all the creditors 
apply only to a case where all the other creditors 
are not made parties to the suit. In such a case (he 
suit must be a repres€*ntative action, and Ihe 
neccssary leave of the Court under O. 1, It. 8. Civil 
P.C., mu-,t be obtained. But O. 1. R. h only applies 
where some persons out of a large body of' ])er.sons 
entitled to file a suit desire to conduct procc“cdin"s 
on behalf of themselves and on behalf ol th». 
absentee partie.-: but wIkmi all the persons jointlv 
interested are ntiulo parties. O. 1. R. h dues not 
apply, and (here is no need to apply lor the leave 
of the Court uiuler that rule. [B 30 C 2j 

V, IlutiKisiViiini Ii/er, iS. lyei' 

and K. V. Fainucliandra Ii/er _ 


2^. I . RnfjJnoiat /?. Vaiiij/'inritiKDi 
Ii. Vtituannihaii and N. IJ. Varadacha'ri _ 

for llespondenls. 

SoiRAyys. J. — Chess thfeo <ippuiiJ.s arise 
out of u. S. NO. 1 of ion on the lile of tho 
District Courtof Kast Tanjore. Tiiosuit was 
filed by the appellant in a. s. No. 257 of 
1943 for various reliefs rej»jirding the pro- 
ixjrties in suit. Defendant 1 is the Official 
As.signee of ^ladras who is acting as an 
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auxiliary of the Official Assignee of Singapore 
in the insolvency of defendant 2, K. Moha. 
med Hussain. Mohamed Hussain was ad¬ 
judged a bankrupt by the Singapore Court 
by an order passed in January 1931. At the 
instance of the Official Assignee of Singai^re 
in whom the estate of defendant 2 vested, 
the Official Assignee of Madras has been 
acting in aid of and as the auxiliary of the 
Singapore Official Assignee. This is by an 
order of the High Court of Madras passed 
in its insolvency jurisdiction. 

One Zacharia Hussain of Velanganni in 
the Tanjore district started a business in 
Singapore in boats, lighters etc., in 1884 and 
built up a lucrative business. He took his 
wife’s brother defendant 2, Mohamed Hus. 
sain to assist him in the business. Zacharia 
left Mohamed Hussain in charge of the busi¬ 
ness and returned to India in 1909 having 
appointed him as his agent. It would appear 
that from 1909 to 1911 another person was 
associated as joint agent with defendant 2 
and afterwards defendant 2 was acting as 
the sole agent of Zacharia Hussain. Zacha- 
ria lived ever afterwards in British India 
and did not go to Singapore. He died in 
British India on 20 th December 1917. There¬ 
after defendant 2 was left in sole charge 
without any effective control. The plaintiff 
Sheriff Maracair is the eldest son of Zacha¬ 
ria. Defendant 3 is his Singapore wife. 
Defendants 4 and 5 are the sons of Zacharia 
iind brothers of the plaintiff and defendant 6 
is Zacharia’s daughter by his Indian wife. 
Defendant 7 is the wife of defendant 2 and 
she is impleaded as being in possession of 
certian properties claimed in suit. We are 
not in this appeal concerned with defen¬ 
dant 8. Defendant 9 is the Muslim Associa¬ 
tion of Nagore. It is in possession of item 4 
Sch. ]3. Defendant 10 is the purchaser of the 
properties in sch. C. He died during the 
pendency of the suit and defendants 12 to 
15 liave been added as legal representatives. 
We are not concerned with defendant 11 in 
thi.s ai'peal. 

Plaintiff and defendant 3 were appointed 
joint administrators of the estate of Zacharia 
Hussain by the Supreme Court of Singapore 
under letters of administration evidenced 
by EX. r-la dated 6th August 1926. The 
two executors filed c. S. No. 96 of 1926 in 
the Singapore Court for a declaration that 
defendant 2, i^Iohamed Hussain was a trustee 
for the estate of Zacharia and was bound to 
render accounts as such. The suit was de- 
creed by the Singapore Court and Ex. P-2 is 
the judgment. The decretal portion of the 


judgment directed defendant 2 to render an 
account of his management on the footing 
that he was an agent and trustee bound to 
account. An appeal was filed against that 
judgment and during the pendency of the 
appeal the parties came to a settlement evi- 
denced by ex. p- 3 dated 20th June 1929 by 
which an account of the husinesss in boats 
and lighters carried on in the name of defen¬ 
dant 2 from 1st January 1925 should be 
taken and settled by the person named in it 
and that the net assets should be divided in 
equal shares between the estate of the de¬ 
ceased Zacharia and Mohamed Hussain the 
defendant. Certain properties mentioned in 
para. 7 of ex. P-3 were also to be divided 
between the two parties and cl. 9 which is 
important says this : 

‘‘Neither party to have any claim against the other 
for any properties either in Singapore or in India 
save as herein mentioned." 

Nothing seems to have been done in pursu¬ 
ance of this and the parties entered into a 
partnership agreement evidenced by Ex. P-4 
on 23rd November 1928. Insteaxi of having 
an account taken of the business as directed 
by Ex. P.3 the parties agreed that the busi¬ 
ness should be run in partnership with the 
administrators of the estate of Zacharia on 
the one side and Mohamed Hussain defen¬ 
dant 2 on the other. It would appear that 
defendant 2 had transferred his business in 
lighters and boats to his Singapore wife and 
the assets of that business and the other 
properties in Singapore were brought into 
the partnership as partnership assets. There 
are other conditions which will be referred 
to when necessary. 

Even before Ex. P-3, the plaintiff herein 
was adjudicated an insolvent at the instance 
of defendant 2 on 4th February 1927. The 
debt on the basis of which this adjudication 
was made was under Exs. P-3 and P.-4 to be 
given up by defendant 2. Subsequent to 
this partnership agreement this business was 
carried on for some years by defendant 2 
who was left in sole charge and thereafter 
the plaintiff was also in management for 
sometime. In December 1930 defendant 2 
applied to be adjudged bankrupt and on 
that petition of his the adjudication order 
was made in January 1931. The present 
suit was filed for various reliefs regarding 
some properties which the plaintiff alleges 
are held in trust for Zacharia’s estate which 
he represents. We are in this appeal con¬ 
cerned with three sets of properties—one 
claimed by defendant 7, the other by defen¬ 
dant 9 and the third by defendant 10. 
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Defendant 7 claims the property described 
in item 3 of sch. B and the E schedule mort¬ 
gage right. Defendant 9 claims item 4 of 
Sch. B and defendant 10 claims C schedule 
properties. Item 3 of sch. B was purchased 
in the name of defendant 7 under Ex. D-14 on 
7th January 1927, for Es. 9000. She took also 
.an assignment of a mortgage which is men¬ 
tioned as’ the E schedule property. No date 
is given to this assignment but as the lower 
Court says it was admitted that it was early 
in 1926. The mortgage was one executed 
by defendant 7’s father in favour of a 
third imrty. We have no further informa- 
tion either as regards the document itself 
or the assignment. Neither the originals nor 
.authenticated copies of the documents have 
been filed in this case. The plaintiff alleges 
that the consideration of Rupees 9000 for 
EX. D-14 and the amount of Es. 5000 the con- 
sideration for the assignment of the mort¬ 
gage came out of moneys sent by defendant. 
2 from Singapore. As regards the moneys 
sent from Singapore the allegation is that 
they all form part of Zacharia’s estate, 
defendant 2 having had no property of his 
•own. The plaintiff therefore claims that 
these two properties that were acquired in 
the name of defendant 7 were really acquisi¬ 
tions made by defendant 2 with the aid of 
moneys belonging to Zacharia’s estate and 
that therefore Zacharia’s estate is entitled 
to a declaration that it is the beneficial 
•owner of these two properties. In the alter, 
native it is said that Zacharia’s estate is a 
creditor entitled to a large sum of over 
ES. 50,000 from defendant 2’s estate which is 
being administered by the Official Assignee 
of Singapore whose auxiliary is the present 
defendant i the Official Assignee of Madras. 
In its capacity as the creditor of defendant 
2 8 estate it is said that Zacharia’s estate is 
entitled to a declaration that acquisitions in 
the name of defendant 7 were made really 
for the benefit of defendant 2 the insolvent 
and that they are therefore available for 
distribution among the creditors of defen¬ 
dant 2. As regards defendant 9, the aliena¬ 
tion in its favour is Ex. D-i3 dated 24th 
November 1930. It is really a gift of the 
property subject to an earlier mortgage 
held by defendant 9 from the original owner. 
Defendant 2 purchased the properties sub¬ 
ject to the mortgage in favour of defendant 
9 under Ex, D.12 dated l4th August 1926. 
Defendant 2 assigned whatever interest he 
had in this property to defendant 9 by 
Ex. D-is on 24th November 1930. For this 
latter document there was no consideration. 


Defendant lo is a vendee of the properties 
in sch. c for Es. 67,000 under Ex. D.6 dated 
17th May 1930. The case of the plaintiff as 
regards the properties claimed by defendants 
9 and 10 is the same as the case against 
defendant 2 . The acquisitions themselves, it 
is said, were made with the moneys that 
really belonged to Zacharia’s estate and 
that therefore the estate is entitled to a 
declaration that it is the beneficial owner. 
In the alternative, if they are to be regard¬ 
ed as defendant 2’s estate the claim is that 
as creditor in the insolvency of defendant 2 
the plaintiff is entitled to have it declared 
that the gift in favour of defendant 9 and 
the sale in favour of defendant 10 are both 
bad against the creditors of defendant 2 . 

Various defences were raised by the 
different sets of defendants. Defendant 7 's 
defence is that she herself found the money 
required for the purchase of item 3 of 
Sch. B and that she has been in adverse 
possession of the x^i-'operfcy ever since the 
date of her purchase in 1927. As regards the 
assignment of the mortgage, she says that 
she found the money for it. Defendant 9 ’s 
case is that the suit is barred by limitation. 
Defendant lo says that he is a bona fide 
purchaser for value without notice of any 
claim on the part of Zacharia’s estate or of 
the embarrassing position of defendant 2 and 
that in either case he is protected against 
the claim of the plaintiff. The learned 
District Judge held that the acquisitions in 
the name of defendant 7 of item 3 in sch. B 
and of the mortgage right mentioned in 
Sch. E were really made with the moneys 
sent by defendant 2 from Singapore and that 
those moneys came out of Zacharia’s estate. 
The lower Court held that there was no 
question of adverse possession by the wife 
against the husband and that the suit was 
not barred by limitation. He, therefore, gave 
a decree against the properties in the hands 
of defendant 7. As regards defendant 9 the 
learned Judge held that the alienation under 
Ex. D.13 is bindiug on the plaintiff and that 
defendant 9 must however pay Es. looo to 
the plaintiff. Defendant 10 was found to be 
a bona fide purchaser for value without 
notice of the claim of Zacharia’s estate and 
the suit against defendant lo was iu con. 
sequence dismissed. The suit was also held 
to be barred by limitation against defen- 
dant 10 . Appeal No. 257 is filed by the 
X)laintiff against the legal rejDresentatives of 
defendant lo. There is no appeal by the 
plaintiff regarding the dismissal of the suit 
for possession against defendant 9 but there 
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is an appeal by defendant 9 regarding the 
direction made by the lower Court that it 
should pay Rs. 1500 to the plaintiff. This is 
Appeal No. 304 of 1943. The last Appeal 
No. 417 is by defendant 7 and she attacks 
the decree of the lower Court directing that 
the plaintiff is entitled to get the items in 
her possession. A number of questions re. 
lating to the maintainability _of the suit at 
the instance of the plaintiff have been raised 
and we shall deal with them after deciding 
the questions of fact. (Their Liordships dealt 
with the facts of the case and continued). 

Thus, on the merits of the case, we have 
no reason to disturb the findings of the 
learned Judge as regards the properties 
claimed by the various defendants. It now 
remains for us to deal with the various 
objections raised to the maintainability of 
the suit. 

The 6rst iioint urged is that the plaintiff 
has filed this suit mainly as a joint admi¬ 
nistrator of the estate of Zacharia, that 
he was appointed as such administrator by 
the Supreme Court of Singapore and that 
an administrator appointed by a foreign 
Court is not entitled to sue in British Indian 
Courts for recovery of immovable property. 
As regards the law on this subject, there is 
no dilliculty. In 13 Halsbury’s Laws of 
England we have the following passage in 
para. 473: 

“The most importunt distinction between judg¬ 
ments iH rein and judgments pnr/cs is that 

whereas the latter are only binding as between the 
parties thereto and those who are privy to them, 
the judgment in rem of a Court of competent 
jurisdiction is, as regards persons domiciled and 
property situated within tlie jurisdiction of the 
Court pronouncing tlie judgment, conclusive 
against all the world in whatever it settles as to 
the status of the per.sons or property, or as to the 
riglit or title to the latter, and as to whatever dis* 
lX)sition it makes of the xuoperty itself, or of the 
proceeds of its sale. In other words, all persons, 
whether party to the proceedings or not, are estop- 
ped from averring that the status of persons or 
things, the right or title to property, is other than 
the Court has by such a judgment declared or 
iimdi* it to be. But a judgment in rem can have 
no elloct as such beyond the limits of tbo state 
within which the Court delivering the judgment 
exorcises jurisdiction, unless the thing afiected is 
situate, or tlie iwrson affected is domiciled, within 
those liuiits.” 

Again, ^ve have the following passage in 
Cheshire on Private International Law, 
(Edn. 2) p. 508: 

“Tlic rule is absolute that the status of an ad- 
ministrahn- appointed by a foreign Court is not 
recognised in England. His title relates only to 
property that lies within the jurisdiction of the 
country whence be derives his authority, and 
therefore he has no right to take or to recover 


property m England without a grant from the 
English Court.” 

It is alleged by Mr. Ramaswami Iyer 
learned counsel for tbe plaintiff-appellant 
that the deceased Zacharia acquired the 
Singapore domicile and that that would 
enable his client to file the suit. He points 
out that Zacharia -went to Singapore in 1884, 
married a Singapore wife, started a busi¬ 
ness and settled down there. The inference 
that the learned advocate asks us to draw 
is that the deceased had the intention of 
permanently settling down at Singapore and 
that he abandoned the domicile of origin 
viz., the Indian domicile. If really Zacharia 
had settled down at Singapore and had 
abandoned his domicile of origin and had 
intended to stay permanently at Smgai>ore 
the result contended for may follow. But 
there is no evidence regarding the circum¬ 
stances under which Zacharia went and 
started business at Singapore. There is no 
allegation in the plaint that Zacharia settled 
down at Singapore permanently without 
any idea of returning to India and that he 
therefore acquired the foreign domicile. 
Further there is no evidence from which we 
can say that he abandoned the Indian 
domicile. True, it is that he returned to 
India finally in 1909 but there is no evidence 
that from 1884 Zacharia lived continuously 
in Singapore. It is in evidence that by his 
Indian wife ho had a number of children. 
It is not even suggested that the Indian 
wife was taken to Singapore. It is therefore 
clear that the deceased Zacharia must have 
been visiting India a number of times. He 
returned finally to India in 1909 and though 
he was alive for eight years thereafter, he 
never went to Singapore. He took defen¬ 
dant 2 as his agent and associated him in 
his business. The business was looked after 
by defendant 2 jointly with another for a 
couple of years and thereafter by defendant 2 
himself, supervision being exercised by the 
late Zacharia from India. We are not in 
these circumstances prepared to say that 
Zacharia had acquired a Singapore domi- 
cile. Certain decisions of the Bombay High 
Court were relied upon by Mr. Ramaswami 
Iyer for the plaintiff but these are not suits 
for recovery of immovable property. We have 
not been referred to any authority where the 
right of a foreign administrator to recover 
immovable property has been recognised.' 
Another objection taken to the maintain¬ 
ability of the suit by the plaintiff is that he is 
an undischarged bankrupt. We have already 
referred to the fact that at the instance of 
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defendant 2 he was adjudged bankrupt by 
the Singapore ('ourt as early as 1927. It has 
not been shown that he has since been dis¬ 
charged But this will not affect his right to 
•file the suit as the administrator of the 
'estate of his father which right does not 
vest in the assignee in his bankruptcy. But 
as we have already said in his capacity as 
the administrator of his father's estate, the 
suit does not appear to lie. 

The suit, however, is laid in the alterna- 
tive as one on behalf of a creditor of defen¬ 
dant 2. It is not disputed that over Rs. 50,000 
is due to the estate of Zacharia from defen¬ 
dant 2 . Zacbaria’s estate is, therefore, a cre¬ 
ditor of defendant 2 . All the heirs-at-law of 
Zacharia are made parties to the suit. It is 
not said that there are any other heirs in 
addition to the plaintiff and defendants 3 to 
C. The suit can therefore be regarded as one 
filed on behalf of the heirs of the deceased 
Zacharia. Thus viewed the plaintiff would 
only be one of Zacharia’s heirs suing in his 
l)ersonal capacity. It would then be certain¬ 
ly open to the objection that whatever right 
he had to a share in the sum of es. 50,000 
just mentioned would vest in the Official 
Assignee in bis bankruptcy and a suit by 
him if it stood alone would have been in¬ 
competent. But the suit is professedly laid 
on behalf of the plaintiff and defendants 3 
to 6. In this Court the widow of the deceas¬ 
ed Zacharia has been transposed as an 
appellant in A. s No. 257 by an order of 
Happel J. in c. M. p. no. 4600 of 1944 on l 3 th 
November 1944. There is, therefore, no objec¬ 
tion to the maintainability of the suit. We 
would have been prepared, if the matter 
had not been set right by the order just 
mentioned, to allow defendant 3 to be trans- 
ixjsed as a plaintiff. The next objection taken 
is that a creditor of an insolvent is not en¬ 
titled to file a suit against persons situated 
in the position of defendants 7 and 9 without 
the leave of the insolvency Court. The 
argument of Mr. Rainacbandra Aiyer who 
appears for these defendants is that the 
plaintiff or defendant 3 is only a creditor in 
the insolvency of defendant 2 , that a suit to 
set aside an alienation made in favour of 
defendant 9 by the insolvent is one which 
cannot be maintained without the leave of 
the insolvency Court. As regards the suit 
against defendant 7 it is said that the plain, 
tiff 3 claim is that it is the property of the 
insolvent and that this was also within the 
prohibition contained in the rule that cer¬ 
tain suits can be filed by tlie creditors only 
with leave of the insolvency Court. 'IMk- 


rule is laid down in S. 17, Presidency Towns 
Insolvency Act, and S. 28, Provincial Insol¬ 
vency Act. It is conceded that the law is 
the same even in Singapore. On the making 
of the order of adjudication, all the proper¬ 
ties of the insolvent vest in the Official 
Receiver or the Official Assignee and there¬ 
after no creditor to w’hom the insolvent is 
indebted in respect of any debt provable 
under the bankruptcy law shall, during the 
pendency of the insolvency proceedings, 
have any remedy against the property of 
the insolvent except with the leave of the 
Court and on such terms as the Court may 
impose. 

As regards defendant 9, the claim against 
him is that the alienation made by the in- 
solvent in his favour in November 1930, is 
void against the Official Assignee and against 
the creditors of the insolvent. Thus the pi-o- 
perty was not the property of the insolvent 
at the time the insolvency petition was filed. 
The title had validly passed from the insol¬ 
vent to the alienee. It was only subject to 
being avoided by the Official Assignee in the 
bankruptcy proceedings or by the creditors 
under s. 63. T. P. Act. Therefore the suit is 
not against the property of the insolvent 
but is one really against a third party and’ 
against the property in the hands of the 
third party and the object of the suit is to 
secure the property for the benefit of the 
general body of creditors. When the suit 
succeeds the property will be taken posses¬ 
sion of by the Official Assignee and he will 
administer the estate for the benefit of the 
creditors. In such a case leave of the insol¬ 
vency Court is not necessary. This has been 
settled by a Full Bench of this Court in i.l.r. 
1942 Mad. 1 .^ The matter was referred to a 
Full Bench as there was some slight differ, 
ence of opinion on this question and the 
Full Bench has answered the question m 
favour of the maintainability of such a suit. 
The point referred for the decision of the 
Full Bench is stated at page G of the remrt 
thus : 

“Is a suit by a ci-editor under S. 53, T. P. Act 
to set aside an alienation made by the debtor be¬ 
fore he is adjudged an insolvent maintainable 
without the leave of the insolvency Court ?“ 

Having regard to the considerations set out 
above the learned Judges Iield that the suit 
doe.s not require the leave of the Insolvency 
Court. 


Turning to the case of defendant 7, it is 
doubt tme that the claim of__thc plaintiff' 

1. <’-4l) 28 A. I. li. 1041 Mud. 003: I. rrTMinPii 
Mad. 1: 107 I.C. 509 (F.l>.). C'l!idiunl)ar.ini Clui- 

ti.ir V. kuMKi re. Ooiiiirku,. 
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is that the property in her hands is the pro¬ 
perty of the insolvent taken in the nanoe 
of defendant 7. This case is not directly 
covered by the Full Bench decision referred 
to. But we have to see nevertheless whether 
this is a suit against the property of the in- 
solvent in respect of the debt. This is cer¬ 
tainly not a suit against the property of the 
insolvent and the plaint does not ask any 
relief against the property of the insolvent. 
Further the creditor does not directly seek 
a relief against this property for his own 
benefit. The decree when granted to the 
plaintiff or to defendant 3 who is now trans¬ 
posed as the plaintiff will enure for the 
benefit of the Official Assignee in the ban- 
kruptcy of defendant 2 and will have to be 
administered by him. In fact the decree of 
the lower Court is that the plaintiff’s inter¬ 
est in this decree do vest in defendant 1, 
the Official Assignee administering the estate 
of defendant 2. Pursuing the line of reason¬ 
ing adumbrated in the judgment of the 
Full Bench, it is only those suits that seek 
relief against the property of the the insol¬ 
vent and which were admittedly the insol¬ 
vent’s property at the date of the insolvency 
petition that would require leave of the in¬ 
solvency Court. The property is claimed by 
defendant 7 to belong to herself. That posi¬ 
tion has been accepted by defendant 2 and 
acquiesced by him; in fact both defendants 
2 and 7 being husband and wife sail toge¬ 
ther. This is, therefore, a case in which steps 
have to be taken before the estate can be 
said to vest in the Official Assignee in the 
bankruptcy of defendant 2. There is, there- 
:fore, apparently no reason why a suit for a 
Ideclaration that the property standing in 
the name of a third party is really that of 
Ithe insolvent and not that of a third party 
jshould not lie at the instance of a creditor. 
This does not come within the rule laid down 
within S. 28, Provincial Insolvency Act, and 
S. 17, Presidency Act. 

The next objection taken is that viewed 
as a suit by a creditor under the principles 
laid down under S. 53, T. P. Act, lea,ve under 
O. 1, IX. 8 has not been obtained. It is argued 
that the suit must be on behalf of all the 
creditors, but we find that the suit is really 
on behalf of all the creditors. All the credi¬ 
tors of defendant 2 in the Singapore insol¬ 
vency are reinesented by the Official Assignee 
of Singapore and defendant l, the Official 
Assignee of Madras, is acting as his auxi¬ 
liary. Therefore defendant 1 really represents 
his principal, the Official Assignee of Singa¬ 
pore. and that officer represents all the credi¬ 


tors of defendant 2 . P.W. 1 has deposed that 
there are no creditors of defendant 2 in Bri¬ 
tish India and this is not even controverted. 
Thus, all the creditors of defendant 2 are 
parties to this suit. The conditions laid down 
in s. 53 that the suit should be on behalf of 
all the creditors apply only to a case where 
all the other creditors are not made parties 
to the suit. In such a case, the suit must be 
a representative action, and the necessary 
leave of the Court under O. 1, E. 8 must be 
obtained. The absence of leave under O. 1, 
K. 8 upon which much stress has been laid is 
really beside the point, because 0.1, R. 8 only 
applies where some persons out of a large 
body of persons entitled to file a suit desire 
to conduct proceedings on behalf of them¬ 
selves and on behalf of the absentee parties; 
but when all the persons jointly interested 
are made parties, 0 .1, B- 8 does not apply» 
and there is no need to apply for the leave 
of the Court under that rule. That objection 
also fails. 

The next objection taken is that the suit 
is barred by limitation. As regards defen¬ 
dant 7 this objection does not seem to us to 
have any force. So far as she is concerned, 
there is no proof that she claimed any in¬ 
terest adverse to that of her husband more 
than 12 years before the date of suit. Mr. 
Ramachandra Aiyer, her learned advocate, 
referred to certain maintenance proceedings 
of 1933. But taking it from that time the 
possession of the wife was adverse, that com- 
menced only in the year 1993 and the suit 
was filed in 1940. The husband was always 
living in Singapore. He was sending moneys 
to India and the properties were purchased 
in the name of his wife defendant 7. She 
being on the spot was in management of the 
properties. Under these circumstances, there 
is no reason to suppose that defendant 7 was 
holding the property otherwise than 
half of her husband, the real owner. There 
is no question of adverse possession, at any 
rate, until 1933 when alone we have some 
disputes between the husband and the wife. 
As regards the claim of defendant 9 that 
the suit is likewise barred, the first answer 
is that no decree has been given for posses¬ 
sion. Further, the argument that the suit is 
barred under Art. 120, viewing it as one for 
possession is again devoid of substance. 
Under Art. 120 there is a period of six years 
from the time when the cause of action 
accrues. The cause of action will accrue ad¬ 
mittedly either on the date when the plain¬ 
tiff came to know of the alienation or even 
later at the time when he chose to avoid 
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the alienation. It is unnecessary to decide 
which of these two views is correct, but tak- 
ing it that the earlier point of time when 
the plaintiff came to know is the starting 
point of limitation, we have nothing in this 
case that the plaintiff knew of the alienation 
in favour of defendant 9 at a point of time 
which is more than six years before the date 
of suit. In the written statement filed by 
defendant 9, there is no allegation that the 
plaintiff knew of the alienation in his favour 
more than six years before suit. 

Lastly, it is argued that under Ex. P-3 all 
the right which the estate of Zacharia had 
against the properties in India other than 
those covered by para. 7 thereof was given 
up and that therefore this suit cannot be laid 
against the properties in the possession of 
defendant 7. A number of answers were 
given by Mr. Ramaswami Iyer for the plain¬ 
tiff, but we are content to put the position 
thus: Paragraph 9 of Ex. P-3 says that nei¬ 
ther party was to have any claim against 
the other over any of the properties either 
in Singapore or in India save as therein 
mentioned. Clause 9 does not give up the 
right of the estate of Zacharia against defen¬ 
dant 7. It is only against defendant 2 who 
was a party to the document and who there¬ 
fore comes \inder the expression “against 
the other” that cl. 9 of Ex. P-3 would at all 
operate. We, therefore, think it unnecessary 
to deal with the other contentions of Mr. 
Ramaswami Iyer, one of which is that the 
compromise must be viewed as a whole, 
that the consideration for cl. 9 is really the 
provisions contained in the other paragraphs 
of the document and that when the provi¬ 
sions laid down in all the other paragraphs 
were admittedly given up and substituted 
for the arrangement contained in Ex. P-4, 
the provision made in cl. 9 must also be 
taken to have been superseded. Further, the 
claim that we have upheld is not the claim 
of Zacharia’s estate to the properties them¬ 
selves, but it is the claim of defendant 2’s 
creditor that we have upheld. Any other 
creditor, for instance, of defendant 2, would 
have certainly a right to have it declared 
that the property in the hands of defendant 
7 is available for defendant 2’s creditors. It 
is this right that is now recognized and we 
see no reason why cl. 9 of Ex. P-3 should 
stand in the way of this right being recog¬ 
nized. 

One other answer attempted by Mr. Rama¬ 
swami Iyer is that cl. 9 w’ould require re¬ 
gistration. It is said that the properties 
claimed by defendant 7 are immovable pro¬ 


perties worth over Es. 100 and that a release 
or relinquishment of the rights of Zacharia’s 
estate over this property can be made only 
by a registered instrument. It is urged on the 
other side that having been embodied in 
a compromise decree, no registration w'as 
required before 1930 when decrees were 
also brought under the category of compul¬ 
sorily registrable documents by the amend¬ 
ing Act of 1929. But it is unnecessary to go 
into this question either. In the result, all 
the appeals fail. Appeal no. 257 is dismissed 
with costs of respondents 8 and 9. Appeal 
No. 304 is dismissed. Appeal no. 417 is dis¬ 
missed with costs of respondents 5 to 7. Ap¬ 
peal No. 417 has been filed in forma pauperis. 
There will be a direction that the appellant 
do pay the court-fee payble to Government 
on the memorandum of appeal, 

C.R.k./h-V. Appeals dismissed. 


[Case No. 12.] 
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Chandrasekhara Aiyar J. 

G. F. F. Foulkes by his agent T. V. 

Muthuswami Iyer — Appellant 

V. 

Municipal Council, Salem — 

Respondent . 

Second Appeal No. 1632 of 1944, Decided on 
30th July 194-5, against decree of Court of Snb- 
Judge, Salem, D/- 1st March 1944. 

Madras District Municipalities Act (5 [V] of 
1920), Ss.86, 81 (4)—Ryoti lands—Land-holder 
can be assessed on his melwaram right. 

The idea underlying the Act is that a person 
who owns property is liable to assessment of pro¬ 
perty tax. It is not necessary that he should own 
the entire interest in agricultural land. The land¬ 
holder can be assessed on his melwaram rights 
although ryots are occupancy ryots. fP 31 C 2; 

P 32 C IJ 

J/. Sitndaravi — for Appellant. 

K. Subbn Uao — for Respondent. 

Judgment. —This second appeal prefer¬ 
red by the plaintiff raises a simple question. 
He contends that, in respect of agricultural 
lands for which he has been assessed to pro- 
petty tax by the Municipal Council, Salem, 
he is not the owner, as the lands are ryoti 
in the possession of occupancy ryots. He has 
to be assessed not on the kudiw’aram but 
only on the basis of his melwaram right. 
Section 81 (4) (b), Madras District Munici¬ 
palities Act, contemplates an assessment on 
the land-holder and the tenants. AVhother 
the ryots can be described as tenants when 
they have occupancy rights is a question 
with which we are not now' concerned. The 
plaintiff is certainly a land holder within 
the meaning of the Madras Estates Laud 
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Act. Granting that the definition of the 
Estates Land Act will not apply, we have 
to find out whether he comes within the 
description of “owner” on whom the assess¬ 
ment is to be levied under S. 86 of the Act. 
“Owner” is defined in s. 3 <17) as including 
a Iverson who receives or is entitled to re- 
ceivG the rent or the profits of the property. 
The plaintifif is such a person as he receives 
rent — at any rate he receives the profits of 
the property. Whether a person in the posi¬ 
tion of the appellant can be assessed to pro- 
i:>erty tax on the basis of his melwaram 
right was considered in (1939) 2 M. L. J. 304^ 
where the question arose whether he could 
be assessed on the basis of the kudiwaram 
interest also; and it was held that he could 
not be as the kudiwaram belonged not to 
liim but to the ryots. The idea underlying 
the Act is that a jerson who owns property 
is liable to assessment of property tax; and 
;it does not seem to be necessary that he 
should own the entire interest in agricultural 
land. The Act itself makes a distinction 
between the interest of the land-holder and 
the interest of the person who cultivates the 
land, be he a cultivating tenant or a tenant 
with permanent rights of occupancy. The 
second appeal is hence dismissed with costs. 
No leave. 

C.R.K./r.K. Appeal dismissed. 

1. (’39) 26 A. I. R. 1939 Mad. 946 : 189 I. C. 60 : 
(1939) 2 M. L. J. 304, Municipal Council, Annka- 
p,alle V. Narayana Gajapati Raju. 

[ Case No, 13.] 

A. I. R. (33) 1946 Madras 32 

Leach C. J. and Clark J. 

Kunhi Pathumma and others — 

Appellants 

V. 

Sunday a Ayyar and another — 

Respondents. 

Letter Patent Appeal No. 28 of 1944, Decided 
on 23rd November 1944, against judgment and 
decree of Horwill J. in S. A. No. 22 of 1943, D/- 
20th January 1944. 

Marumakkattayyam law—Mappillas of Ma¬ 
labar — Mortgage by minors through mother 
as guardian—Minors are well represented. 

A family of Mnpillas is governed by the Mavu- 
inakkattayyam law in all matters relating to pro- 
lierty unless there happens to be private property 
•.indisposed of by will. Therefore, in most matters 
ihe Marumakkattayyam law must be regarded as 
•overning the family, and the minors would be 
.veil represented by tlicir mother in the mortgage 
■ Nedited by her on their behalf. [P 32 C 2; P 33C 1] 

li. Pitcher — for Appellant.'. 

i’. (.iovinihi Mcnoit — for Rcsi>ondents. 


Leach G. J. —Bespondent 1 instituted a 
suit in the Court of the District Munsif of 
Taliparamba to enforce a mortgage of im¬ 
movable property which had been executed by 
respondent 2 on her own behalf and on behalf 
of the appellants who are her children. The 
family is a Moplah family of North Mala, 
bar. The mother and her children were 
made defendants. The only real question in 
the suit was whether the interests of the 
children were afi’ected by the mortgage. It 
was alleged that their father and not their 
mother was their lawful guardian and as he 
had not signed the mortgage on their be¬ 
half it could not be enforced against them. 
This defence was successful and the deci¬ 
sion was upheld by the District Judge on 
appeal by the plaintiff. The plaintiff then 
appealed to this Court and Horwill J. re¬ 
versed the decisions of the Courts below. He 
held that the mother was the lawful guar¬ 
dian of the minors and that consequently 
the mortgage decree should embrace the in¬ 
terests of her children as well as her own 
interests in the mortgaged property. This 
appeal is from the judgment of the learned 
Judge. 

Admittedly, there is no authority which 
has real bearing on the question involved in 
the appeal, and our decision must be based 
on first principles. In the District Munsif’s 
Court and in the District Court the mother 
and her children were regarded as constitu- 
tmg a tavazhi ; but it would appear that 
there is no tarwad, which means that they 
themselves constituted a tarwad. They are 
governed in all matters relating to property 
by the Marumakkattayyam law unless the 
Mapilla Succession Act, 1918, applies. That 
Act says that when a Mapilla dies in¬ 
testate, his private property shall devolve 
upon his heirs according to the rules of 
Mahomedan law. The Act has no applica¬ 
tion here. If the Marumakkattayyam law 
applies in this case, admittedly respondent 2, 
the mother, as the head of the tavazhi or 
tarwad will be the guardian of the minors 
and they will be bound by her act. On the 
other hand, if the Mahomedan law applies, 
the father of the children will be the guar¬ 
dian and they will not be bound. In Mr. 
P. B. Sundara Ayyar’s treatise on the 
“Malabar and Aliyasanthana Law” it is said 
at page 234 : 

“At any rate it cannot be assumed as a fact 
tbat the Mahomedan law governed (lie Mappillabs 
previous to their adoption of the Marumakkattay¬ 
yam system. Such being the case, and the domi¬ 
nant prevailing system being Marumakkattayyam, 
(he presumption .should be that the Mappillabs arc 
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governed by all the rules of property of the Maruma* 
kattayyam law unless the contrary is established/* 

AVe consider that that principle should be 
applied here. The family is governed by 
the Marumakkattayyam law in all mattei*s 
relating to property unless there happens to 
be private property undisposed of by will. 
Therefore, in most matters the Marumak¬ 
kattayyam law must be regarded as govern¬ 
ing the family, and we consider that Hor. 
will J. arrived at the correct decision when 
he applied it in this case. The appeal fails 
and is dismissed with costs. Time for re¬ 
demption will be four months from this 
date. 

C.R.k./r.k. Appeal dismissed. 

[Case No. 14.] 

A. I. R. (33) 1946 Madras 33 

liEACH C. J. AND SHAHABUDDIN J. 

N. P. Krislma Auyar — Appellant 

V. 

Sudalaimuthu Pillai and another — 

Respondents. 

Letters Patent Appeal No. 34 of 1944, Decided 
on 4th January 1945, against judgment and decree 
of Chandrasekhara Aiyac J. in S. A. No. 460 of 
1943, D/- 10th March 1944. 

Limitation Act (1908), Arts. 68, 29, 48 and 
49 — Suit held governed by Art. 49 and not by 
Arts. 68, 29 or 48. 

In the year 1935, D instituted a suit against K 
for the recovery of Rs. 99 alleged to be due by way 
of rent. D applied for the attachment before judg¬ 
ment of two brick kilns which he alleged belonged 
to K. The application was granted and the attach- 
jnent effected. As it was not possible to remove the 
.kilns, the Amin left them in the custody of D on 
his entering into a security bond for the sum of 
Rs. 1500. The bond was executed on 19th Decem¬ 
ber 1935. On 17th January 1936, P filed a petition 
under O. 21, It. 5S objecting to the attachment on 
the ground that the kilns belonged to him. On 
25th January 1930, P tiled an interlocutory appli¬ 
cation asking the Court to direct delivery of the 
kilns to him. The Court passed an order cancelling 
the attachment and directing!) to deliver the kilns 
to P. The delivery was effected on 26th January 
1936. P then discovered that all the bricks had 
been removed from one kiln and a quarter of the 
bricks from the other kiln. On 4th March 1936 
the Court di.smissed D's suit and allowed peti¬ 
tion under O. 21, R. 58. On 25th January 1939, 
P tiled a suit against D for recovery of the loss 
of the bricks removed by D : 

Held that the suit was governed not by .■Vrts. 68, 
29 or 48 but by Art. 49 and was within time being 
within 3 years from, 26th January 1936. 

[P 34 C 2] 

A. Stvaminatha Aiyar — for Appellant. 

li. S. Sritiioasachat-i/a — for Rc-spondent-^. 

Leaoh C. J —The question in this api')eal 
is one of limitation. The appeal has been 
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filed against the judgment of Chandrasekhara 
Aiyar J. in a second appeal confirming the 
dismissal of a suit filed by the appellant in 
the Court of the District Munsif of Srivai- 
kuntani. We consider that the appeal is well 
founded. In the year 1935, defendant 1 insti- 
tilted in the Court of the District Munsif of 
Tinnevelly small cause suit no. 2391 of 1935 
against one Paramuthu Knduniban for the 
recovery of Rs. 99 alleged to be due by way 
of rent. Defendant 1 applied for the attach¬ 
ment before judgment of two brick kilns 
which he alleged belonged to Paramuthu 
Kudumban. The application was granted 
and the attachment eflected. As it was not 
possible to remove the kilns, the Amin left 
them in the custody of defendants 1 and 2 
on their entering into a security bond for 
the sum of rs. loOO. The bond was executed 
on 19th December 1935. On l7th January 
1936 the plaintiff filed a petition under 
O. 21 , R. 58, Civil P. C. objecting to the 
attachment on the ground that the kilns 
belonged to him. On 25th January 1936 the 
plaintiff filed an interlocutory application 
(no. 56 of 1936) asking the Court to direct 
delivery of the kilns to him. Ho had depo¬ 
sited in Court the amount of defendant’s 1 
claim. The District Munsif heard the appli¬ 
cation on the same day. He passed an order 
cancelling the attachment and directing 
defendants l and 2 to deliver the lulns to 
the plaintiff. The delivery was effected on 
26th January 1936. The plaintiff then dis¬ 
covered that all the bricks had been remov¬ 
ed from one kiln and a quarter of tlio bricks 
from the other kiln. On 5th February 1936 
the District Munsif passed an order closing 
I. A. No. 56 of 1936. On 4th March 193G he 
dismissed defendant I’s suit and allowed the 
plaintiff’s petition under o. 21 , R. 58. On 
16th March 1936 the plaintiff filed K. p. 
No. 370 of 1936 to enforce the security bond 
to the extent of rs. 1158, the value which ho 
placed on the bricks which had boon remoi-- 
ed from the kilns. This application was dis¬ 
missed on the ground that the plaintiff’s 
remedy was by suit and not in execution 
l^roceediiigs. Thereupon he applied to this 
Court for revision (c. R. p. no. 1209 of 1936). 
On 2oth January 1939, while the civil revi- 
sion petition was pending, the plaintiff filed 
the present suit. On 24th October 1939 this 
Court heard the application for revision. 
The defendants conceded that the plaintiff 
liad a remedy by way of suit and contended 
tliat the question of their liability should be 
decided in the suit and not in the execution 
proceedings. I'he Court accepted the con- 
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tention ancl left the rights of the parties to 
be decided in the present suit. 

The suit was originally filed in the Court 
of the District Munsif of Tinnevelly but was 
transferred ’to the Court of the District 
Munsif of Srivaikuntam, who delivered 
judgment on 12 th December 1940. The Dis¬ 
trict Munsif held that the suit was main, 
tainable and that the plaintiff had suffered 
loss to the extent of Bs. 703-10-0 but he con¬ 
sidered that the plaintiff’s remedy was 
barred by the law of limitation. In his 
opinion the suit fell within Art. 29, Limita¬ 
tion Act. The plaintiff appealed to the Suh. 
ordinate Judge of Tinnevelly who agreed 
with the District Munsif that the suit was 
barred by the law of limitation. He also held 
that the suit was not maintainable. It was 
not open to the defendants to question the 
maintainability of.the suit as in the revision 
proceedings they had conceded that the plain¬ 
tiff’s remedy was by way of suit. This did not, 
of course, prevent them from raising the con¬ 
tention that the suit had been filed out of 
time. The plaintiff then appealed to this Court 
and the only question raised was that of limi¬ 
tation. The appeal was heard by Chandra¬ 
sekhara Aiyar J. who held that the suit was 
time barred, whether the appropriate Article 
was Art. 29 or 48 or 49. The learned Judge 
considered that the period of limitation com¬ 
menced from the date of the bond, namely, 
19th December 1935. Here the learned Judge 
erred. The suit was not on the bond. It 
was a suit for compensation for the wrong¬ 
ful removal of the bricks. If it had been a 
suit on the bond, the appropriate Article 
would have been Art. G8 which fixes the 
period of limitation at three years from the 
date when tlie condition of bond is broken, 
and the suit would have been in time. The 
date of tlie breaking of the bond must be 
taken to be 26th January 1936 when defen- 
dants 1 and 2 failed to deliver the kilns in 
the same condition as they were in when 
they were left in their custody on l9th Decem¬ 
ber 1935. Mr. Swaminatha Aiyar, on behalf 
of the appellant, has frankly conceded that 
the suit is not one on the bond, and there¬ 
fore nothing more need be said about Art. 68. 
For the defendants it has been contended 
that the District Munsif was right in hold¬ 
ing that Art. 29 applied. It is clear, however, 
that this Article does not apply. It provides 
a period of limitation of one year for a suit 
for compensation for wrongful seizure of 
moveable property under legal process, the 
year commencing from the date of the 
seizure. This is not a suit for compensation 


for wrongful seizure of moveable property 
under legal process. As we have already 
said, it is a suit for comi)ensation for wrong¬ 
ful removal of the bricks. _ 

The only Articles which can possibly 
apply are Arts. 48 and 49. Article 48 relates 
to a suit for specific moveable property lost 
or acquired by theft, or dishonest misap- 
propriation or conversion, or for compensa¬ 
tion for wrongfully taking or detaining the 
property. The period is three years from the 
date when the person having the right to 
the possession of the property first learns 
in whose possession it is. The suit cannot be 
said to fall under this Article because it is- 
not suggested by the plaintiff that the jDro- 
perty is now in the possession of the defen¬ 
dants and the claim is not made on that 
basis. We are of opinion, however, that the 
suit falls within Art. 49. This Article relates 
.to a suit for specific moveable property, or 
for compensation for wrongfully taking or 
injuring or wrongfully detaining the pro¬ 
perty. Here the period is three years from 
the date of the wrongful taking. The plain¬ 
tiff says that these bricks were removed by 
the defendants; and if the defendants were 
responsible for their removal or allowed 
them to be removed the suit will lie against 
them and it will be in time because the 
wrongful removal must have taken place 
on 2Gth January 1936 and the suit was filed 
within three years of that date. It has, 
however, not been found that the defendants 
were responsible for the wrongful removal 
of the bricks. This question will have to be 
investigated by the trial Court. We hold 
that the suit is within time and consequently 
the appeal must be allowed. The case will 
be remanded to the trial Court for a deci¬ 
sion on the question of the defendants 
responsibility for the removal of the bricks. 
If the trial Court holds that the defendants 
are liable, the District Munsif wiU pass a 
decree in favour of the plaintiff for rupees 
703 - 10 - 0 , the amount which he has found to 
be the ’value of the bricks removed. The 
new decree will be appealable to the Sub¬ 
ordinate Judge both on the question of 
liability and on the question of the amount 
of compensation. The effect of this judgment 
is that the decree of the Subordinate Judge 
on first appeal is entirely set aside. The 
appellant is entitled to his costs in the 
Subordinate Court, before Chandrasekhara 
Aiyar J. and in this Court. The costs of the 
trial Court will abide the further hearing. 
He is also entitled to a refund of the court- 
fee paid on his appeal to the Subordinate. 
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Court, the court-fee paid on the second 
appeal and to that paid on the Letters 
Patent appeal. 

c.R.k./r.k. Case remanded. 


[Case No. 15.] 

A. I. R. (33) 19^6 Madras 35 

Clerk J. 

P. Vy^^amodara Meddi and another — 

Appellants 

V. 

Indian National Agencies, Ltd. — 

Hespondents. 

Applications Nos. 2238 and 2259 of 1944, Deci¬ 
ded on 16th January 1945. 

(a) Companies Act (1913), S. 30 (2) — Allot¬ 
ment of shares by directors at their meeting—5 
out of 6 directors present at -meeting — Sanc¬ 
tion of general meeting required under articles 
of association—Allotments held could not be 
av<^ed. 

company consisted of six members all of 
whom were directors. In a directors’ meeting 
where five were present two outsiders were allotted 
shares on their applications to that effect. The 
allotments were discovered to be in contravention 
of Art. 5 of the articles of association which re¬ 
quired sanction of the general meeting : 

Held that the allotments could not be avoided as 
the applicants were entitled to assume that the 
'directors were acting regularly and that the sane- 
' tion of the company in general had, in fact, been 
obtained. [P 56 C 2] 

Held further that in the peculiar circumstances 
a meeting of the board of directors of the company 
and the company in general meeting were two des¬ 
criptions of one and the same body and it was too 
teohnf&i-l to consider whether six members of the 
k ^^pany were or were not to be regarded as faav- 
'“^g sanctioned what five of their number did as 
directors : (1865) 6 El. &. Bl. 527 and (1920) 1 
Ch. 466, Ret. on ; (1867) 2 Cb. A. 674. Ref. 

^ ^ IP 56 C 2; P 57 C 1] 

(b) Companies Act (1913), S. 38—Members’ 
names removed from register by directors on 

ground that they were illegally added _ No 

permission to do so from Court — Removal is 
illegal. 

The register of the members of a company is 
public document and there is no provision in the 
Companies Act which permits the directors of a 
company or any officer of a company to make any 
alteration to the register e. g., removing names of 
certain members on the ground that they bad been 
improperly added to the register. The remedy of 
the company is to apply to the Court under S. .58 
for the rectification of its register and not to take 
upon itself to alter the register. [P 35 C 2] 

Row and Reddi — for Appellants. 

V. K. Thiruvenkatachari — for Respondents. 

Order. — P. V. Damodara Reddi and 
D. Duraiswami Nayudu, each applied in 
writing for shares in the Indian National 
Agencies, Ltd. These shares were of the face 
value of Rs. lOOO. Their applications were 


considered at a meeting of the directors of 
the company held on l2th April 1942. The 
applications for shares appear to have been 
made in February 1942. Each of the appli. 
cants was allotted two shares at the meeting 
of 12th April 1942 and the minutes of that 
meeting recorded that, upon these allotments 
being made, the two applicants joined the 
meeting, that is, as directors of the company. 
As well as being present at the remainder 
of this first meeting, the applicants are saitl 
to have been present at a number of other 
subsequent meetings. The applicants were 
duly entered on the register of the members 
of the company. Some eight months later, 
in about December 1942 , the directors of the 
company resolved to cancel the allotment 
of these shares to the applicants. The pre. 
sent applications are applications to rectify 
the register by reinserting the names of the 
applicants. The applications are numbered 
as applications Nos. 2258 and 2259 respectively 
of 1944. I have heard these applications 
together. 

It is said on behalf of the company that 
the resolution to remove these applicants' 
names from the register of members was 
passed in consequence of a reix>rt of the 
auditor of the company on the balance 
sheet of the company’s affairs as at 30th 
November 1042. In that report, the auditor 
expresses the view that the allotment of the 
shares to the applicants was ultra vires and 
that the allotments might therefore be can¬ 
celled by the directors. Relore proceeding 
further, I may say, I am disposed to regard 
the removal by the company of the appli¬ 
cants’ names from the register of members 
as wholly illegal. The register of the mem¬ 
bers of a company is pul>lic a document and[ 
I know of no provision in the Companies 
Act whicli permits the directors of a coin- 
l)any or any officer of a company to make 
any alteration to tho register in the circum-' 
stances alleged in the pieseut case. If tiiese^ 
members’ names had been impropruly added' 
to the I’Cgi.ster, the remedy of the coinpanyj 
was to apply to this Court under s. 38 for, 
tho rectification of its register and not to 
take upon itself to alter the register. As, 
however, tlie question of the validity or 
otherwise of the allotment of these shares is 
now before me on the present applications, 

I think it would be more proper and suit¬ 
able for me to dispose of these applications 
on tlie merits rather than to allow tho 
applications on the ground stated above and 
leave the company to file similar applica- 
tions again, if they are so advised. Tho 
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company claims that these allotments wei-e 
invalid by reason of the provisions of Art. 5 
of the articles of association. That article 
provides as follows: 

“The shares shall be under the control of the 
directors who may allot or otherwise dispose of the 
same only among the existing members but shall 
not without the consent of the company in general 
meeting allot or otherwise dispose of them to 
outsiders.” 

It is said that, as the allotments were made 
by the directors without the consent of the 
company in general meeting, they are ac¬ 
cordingly void and wholly inoperative. Now 
s. 30, sub-s. (2) of the Act provides that a 
person who agrees to become a member of 
a company and whose name is entered in 
its register of members shall be a member 
of the company. The names of both the 
applicants W’ere entered in the register of 
members and accordingly the only question 
to be decided is whether they agreed to 
become members of the company. If they 
did, then the applications must succeed. An 
agreement to become a member of a com¬ 
pany is usually constituted by an offer in 
the form of an application for shares and an 
acceptance of that offer by allotment. Ad- 
inittedly, each of the applicants made a 
written application and the only question is 
whether those applications were accepted by 
the company. As I have earlier observed, 
the company, relying on Art. 5 of the arti- 
cles of association, contends that acceptance 
of the applicants’ offers by the directors 
alone was entirely inoperative and accor- 
dingly there were no allotments. Further, it 
is urged on behalf of the company that the 
ai^plicants must be deemed, whatever may 
have been the fact, to have contracted on 
the footing of the articles of association 
including, of course, Art. 5. This is, I think, 
undoubtedly the case. As was observed by 
Lord Cairns L. J. in (1867) 2 ch. A. 674' at 
page G84: 

“If the memorandum and articles of association 
are in existence when he (the member) applies for 
shares, and if he agrees to take bis shares on the 
footing of the memorandum and articles of asso¬ 
ciation (which would seem to be the case here), 
thou I think that he ought to be held bound to 
look to the memorandum and articles of associa¬ 
tion before he applied for shares.” 

But, in my view, this does not dispose of 
the matter. There are, I think, two grounds 
on which these allotments must, in the cir¬ 
cumstances of this case, be regarded as 
valid and binding on the company. In the 
first place, I consider that the applicants 
are entitled to rely on the rule laid down in 

1. (1807) 2 Ch. A. 674 ; 36 L. J. ChT'757 ‘ : 16 
L. T. 780 : 15 W. R. 1100, Poel's case. 


(1856) 6 El. & Bl. 327.^ In that case, the arti¬ 
cles of the company gave power to borrow 
with the sanction of a general meeting and 
it was held that a lender need not enquire 
whether such sanction had, in fact, been 
given. He was entitled to assume that 
it had and it was held further that the ab¬ 
sence of sanction c^uld not affect his posi¬ 
tion. The rule is stated as follows in 
Palmer’s Company Precedents, 15th Edn., at 
page 70: 

“This rule is that where a companj is regulated 
by an Act of Parliament, general or special, or by 
a deed of settlement or memorandum and articles 
registered in some public office, persons dealing 
with the company are bound to read the Act and 
registered documents, and to see that the proposed 
dealing is not inconsistent therewith; but they are 
not bound to do more; they need not inquire into 
the regularity of the internal proceedings—what 
Lord Hatherley called ‘the indoor management.* 
They are entitled to assume that all is being done 
regularly,” 


Applying these rules to the present case, I 
hold that the applicants were entitled to 
assume that the directors were acting regu¬ 
larly and that the sanction of the company 
in general meeting had, in fact, been obtain¬ 
ed. That being so, the allotments cannot' 
now be avoided by the company and the 
applicants must be regarded as persons who 
agreed to become members of the company. 
This, added to the fact that their names had 
been added to the register of members, con¬ 
stitutes them members of the company and, 
as such, they are entitled to have their 
names re-entered on the register of members 
from the date on which they have been im¬ 
properly removed. The other ground, which 
is equally strong and in favour of the appli¬ 
cants, rests on the peculiar circumstances 
existing in this company. At the time when 
the applicants made applications for shares, 
there were only six members of this com¬ 
pany and all of them were directors. Five 
of them were present at the meeting 
at which the allotments were made. Now 
it is said on behalf of the company 
that, despite that circumstance, the allot¬ 
ments were bad because the previous con- 
sent of the company in general meeting 
had not been obtained. But in this case, a 
meeting of the board of directors of the 
company and the company in general 
meeting are two descriptions of one and the 
same body and in these circumstances I find 
it altogether too technical to consider whe¬ 
ther the six members of the couipany are or 
are not to be regarded as having sanctioned 

_ ^ J ^ _ 

2. (1856) 6 El. & Bl. .32'^,: 25 L. J. Q. B. 317, 
Royal British Bank'V; Turquaud. 
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(what five of their number did as directors. 
In this connection, reference may be made 
to the ease in (1920) 1 oh. 466,® which con¬ 
cerned a private company of five members, 
all of whom were directors. It is unneces¬ 
sary to refer to the facts of the case but the 
following passages from the judgments of 
the learned Judges of the Court of Appeal 
who dealt with that case are, I tliink, parti¬ 
cularly apt. Lord Sterndale, M. R. at p. 470 
observed : 

“In the present case these five persons were all 
the corporators of the company and they did all 
meet, and did all agree that these debentures 
should be issued. Therefore it seems that the case 
came within the meaning of what was said by 
Lord Davey in (1897) A. C. 22.^ T think it an 
inevitable inference from the circumstances of the 
case that every member of the company assented 
to the purchase, and the company is bound in a 
matter intra vires by the unanimous agreement of 
its members’.” 

Later, Lord Sterndale says: 

“It was said here that the meeting was a direc¬ 
tors’ meeting but it might well be considered a 
general meeting of the company, for although it 
was referred to in the minutes as a board meeting, 
yet if the five persons present had said, ‘we will 
now constitute this general meeting’ it would have 
been within their powers to do so, and it appears to 
me that that wasin fact what they did.” 

Warrington L. J. observed as follows: 

‘‘It happened that these five directors were the 
only shareholders of the company, and it is ad¬ 
mitted that the five, acting together as share¬ 
holders, could haVe issued these debentures. As 
directors they could not, but as shareholders acting 
together they could have made the agreement in 
question. It was competent to them to waive all 
formalities as regards notice of meeting, etc., and 
to resolve themselves into a meeting of shareholders 
and unanimously pass the resolution in ejuestion. 
Inasmuch as they could not in one capacity effec¬ 
tually do what was required but could do it in 
another, it is to be assumed that as businessmen 
they would act in the capacity in which they had 
power to act. In my judgment they must be held 
to have acted as shareholders and not as directors, 
and the transaction must be treated as good as if 
every formality had been carried out.” 

I accordingly allow these petitions and 
direct the rectification of tlio register of 
members of this company by the re-entry of 
the applicants’s names with effect from tlie 
date when they were wrongfully removed by 
the company. The applicants will have 
their costs of these applications. 

C.R.K./S3^ ^ q , llowed . 

sTL. : 122 L. T, 

790, In rc Express Engineering Woi-kiLtd. 

4. (189^.4697 Aa«e22H ep*T^.J. Ch. 33 : 75 L.T. 

426 : 45 \V. R. 193, ^al<^mon v. Salomon &. Co. 
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Horwill J. 

Deceased Thazhetheranjoli Kozhipre 
Achuthan Nayars heirs and children 
Vela Veettil Kottap%irath Janaki 
Amma and another — Appellants 

V. 

Tazhetheranjoli Kozhipre Raman 
Naijar and others — Respondents. 

Second Appeals Nos. 1353 and 1468 of 1944, 
Decided on 30th January 1945, from decrees of 
Sub-Judge, Calicut, in A. S. Nos. 121 and 12.3 of 
1942. 

(a) Madras Marumakkattayyam Act(22 [XXII] 
of 1933), Ss. 4, 19 and 30--Word “children” in 
S. 19—Meaning of — Act applies only to sub¬ 
sisting marriages—One party to union dying 
—Marriage does not subsist—Act cannot apply 
— Children cannot inherit father’s property 
unless marriage was recognized by Malabar 
Marriage Act (Madras Act, 4 [IVJ of 1896). 

There is nothing in S. 30, Madras Marumak¬ 
kattayyam Act, which makes it improbable that the 
Legislature intended that S. 4 and S. 19 should bo 
read according to their plain wording. [P 38 C 2] 

The word “children” in S. 19 means legitimate 
children and not children of auy union, however 
irregular. [p 38 C IJ 

The Act applies only to subsisting marriege.s. 
The very wording of S. 4 (1) (b) (iii) says so ex¬ 
pressly. A union that has been terminated by the 
death of one of the parties to the union is no 
longer a union and so does not subsist and hence 
the Act cannot apply to it. [P 38 C IJ 

The children of such a union would not bo en¬ 
titled to inherit the property of their father under 
S. 19 unless the union of their parents was recog¬ 
nized by the Malabar Marriage Act (Madras Act, 4 
[IV] of 1896). [p 38 C 1] 

(b) Madras Marumakkattayyam Act(22[XXUJ 
of 1939), Ss. 19 and 50 — S. 50 is not meant to 
apply only to rights of children under S. 19. 

Section 50 is of wide application and docs not 
and is not meant to apply only to the right.s of 
children under 8. 19. [P 3 ;^ C 2J 

D. A. Krishna Variar — for AppellauU. 

C. K. Viswanatha Sastri and V. P. Oopalan 
Natnbiar — for Respondents. 

Judgment. —The (luestioa is whether the 
appellants, bom of an orditiary Marumakkat¬ 
tayyam union, are entitled to inherit the self- 
aapiired property of their deceased lather. 
13otli the Courts held that they were not. 
The law of intestacy ordinarily applied to 
those who follow the Marumakkattayyam 
system is that the self-acquired property of a 
male passes to his tarwad upon his death. 
It has always been held that the customary 
union between persons subject to the jMaru- 
makkattayyam law is not a legal marriage 
and that, consequently, the offspring are not 
legitimate children who can claim to inherit 
their father’s property under the ordinary 
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Hindu law. Act No. 4 [IV3 of 1896 made such 
unions legal marriages provided that they 
were registered, with the effect of making 
children both before and after the registra- 
tion legitimate. Act no. 22 [xxiil of 1933 
went a step further and recognized such 
unions whether they were registered or not, 
provided that the union: (l) had been solem¬ 
nised with the customary ceremonies and 
was subsisting on the date when the Act 
came into force; or ( 2 ) was so solemnised 
after the Act came into force; or (3) had been 
registered as a marriage under the Act of 
139G, and was subsisting on the date when 
1933 Act came into force. 

The devolution of i)roperty upon the 
death of a male following the Marumakkat- 
tayyam law upon intestacy is set out in S. 19. 
The principal question argued here is whe. 
ther the expression “children” in S. 19 means 
children of any union, however irregular, or 
whether it means legitimate children. No 
authority is necessary to show that the ordi¬ 
nary meaning of “children” In statutes is 
legitimate children, unless the contrary is 
indicated in the statute itself. If it were 
otherwise, then s. 19 would give a right to 
their father’s property to the offspring of 
oven adulterous or fleeting connexions. If 
“children” in S. 19 means legitimate children, 
then the appellants can inherit their father’s 
property only if they are offspring of a legal 
marriage between their ijarents. Ordinarily, 
as I have already said, the children of such 
union are not the offspring of a legal mar¬ 
riage; so that the appellants can only suc¬ 
ceed if the union between their parents has 
become a legal marriage by statute. The 
only Act by which they claim that the union 
Ibetween their parents became a legal mar- 
■riage is Act No. 22 [xxil] of 1933. This Act, 
however, applies only to subsisting mar. 
^•iages. The very wording of S. 4 (1) (b) (iii) 
says so expressly. A union that has been ter. 
minated by the death of one of the parties 
■to the union is no longer a union and so 
does not subsist. 

The learned advocate for the appellants 
tirgucs that this could not have been the in¬ 
tention of the Legislature; for the offspring 
of a union recognized by the Act of 1896 
would not then have the benefit of the pre¬ 
sent Act if the mother bad died before the 
Act of 1033 came into force. That, however, 
is not the case. If children were horn of a 
marriage recognized by the Act of 1896, they 
would be legitimate children and would, 
therefore, be entitled to inherit property 
under s. 10. I have been referred to S. 30 of 


the Act, which deals with the devolution of 
property upon the death intestate of a male 
not following theMarumakkattayyam system; 
but we are not concerned with such a case. 
I do not find anything in S. 30 which makes 
it improbable that the Legislature intended 
that S. 4 and S. 19 should be read according 
to their plain wording. It is further argued 
that if s. 19 applies only to legitimate chil- 
dren, s. 50 would be unnecessary. That, too, 
is not the case; for S. 50 is of wide applica¬ 
tion and does not and is not meant to apply 
only to the rights of children under S. 19. 

It was finally argued that it was not open 
to the respondents to deny the appellants' 
claim, because in former proceedings it was 
held that the appellants are the legal repre¬ 
sentatives of their father. That decision was 
in proceedings under o. 22, Hr. 3 and 5, Civil 
P. C. Such a decision would probably not 
operate as res judicata in subsequent pro¬ 
ceedings; but the matter has not been argued 
fully here, because the point was not taken 
in the memorandum of appeal and the learn¬ 
ed advocate for the respondent is conse¬ 
quently not ready to argue the question. It 
is found in the memorandum of appeal to 
the lower appellate Court, but seems not to 
have been argued. This is not altogether a 
question of law, although no doubt the nature 
of the previous litigation could be readily 
ascertained by reference to documents in 
Court. As the matter has not been taken in 
the memorandum of appeal*, it is not neces¬ 
sary for me to express any opinion on this 
question. The appeals are dismissed with 
costs (advocate’s fee one set). 

c.R.k./G.n. Appeals dismissed. 


[Case No. 17.] 

A. I. R. (33) 1946 Madras 38 

SOMAYYA J. 

Angammal — Appellant 

V. 

V. K. M. Mzohammad Snlaiman Leb- 
hai and another — Nespondents. 

Second Appeal No. 1455 ol 1944, Decided on 
26th April 1945, against decree of Sub-Judge, 
Tuticorin, in A. S. No. 104 of 1943. 

• Civil P. C. (1908), O. 34 R. 8 (1)—Rule 8(1) 
is applicable to redemption suit of usufruc¬ 
tuary mortgage. 

In a suit for redemption of a usufructuary mort¬ 
gage filed by the mortgagor, the mortgagor can, 
even after the time fixed for payment by the preli¬ 
minary decree has expired, take advantage of 0.34, 
R, 8 (1) by exercising tbe right of making the pay¬ 
ment of the amoant due from him as fixed under 
R.7 (1), at any time before a final decree debarring 
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him from all right to redeem the mortgaged pro¬ 
perty has been passed. And as no application to be 
filed by the mortgagor is contemplated by the pro¬ 
visions of R. 8 (1), the question of limitation in 
such a case does not arise. [P 39 C 1, 2; 

P 40 C 1, 2; P 41 C 1] 

P. N. Appusami Aiyar — for Appellant. 

S. V. Hanta Aiyyarigar — for Respondents. 

Judgment. — A preliminary decree for 
redemption of a usufructuary mortgage was 
passed on I5th October 1935 and the time 
fixed for payment was isth January 1936. 
The plaintiff did not deposit the amount on 
or before that date and did not ask for exten¬ 
sion of the time under o. 34, R. 7 ( 2 ). She 
deposited the amount towards the end of 
194-2 and filed I. A. no. 93 of 1943 on 2nd 
February 1943 under O. 34, R. 8 , Civil P. C., 
asking the Court to pass a final decree with 
a direction to the defendant to deliver the 
mortgaged property to her. The trial Court 
dismissed the petition and on appeal the 
Subordinate Judge confirmed the decree of 
the trial Court and hence this second appeal. 
The appellant urges that her case is covered 
by the terms of o. 34, R. 8 and that it ena¬ 
bles her to pay into Court the amounts due 
from her as fixed under R. 7 (1) of o. 34, at 
any time before a final decree debarring the 
plaintiff from all right to redeem the mort¬ 
gaged property is passed. Order 34, R. 7 
provides that: 

“In a suit for redemption, if the plaintiff suc¬ 
ceeds the Court shall a preliminary decree— 

(a) ordering that an account be taken of >Yhat 
\Yas due to the defendant .... 

(b) declaring the amount so due at that date; and 

(c) directing— 

(i) that, if the plaintiff pays into Court the 
amount so found or declared due on or before 
.-uch date a.-} the Court may fix within six months 
from the date ou which the Court confirms and 
countersigns the account taken .... the defendant 
.shall deliver up to the plaintiff, or to such person as 
the plaintiff appoints, all documents in his posses¬ 
sion or power relating to the mortgaged property . . 

. . . and shall also, if necessary, put the plaintiff 
in j)Ossession of the property ; and 

(ii) that, if payment of the amount found or dc. 
dared due under or by the preliminary decree is 
not made on or before the date so fixed, or the 
plaintiff fails to pay, within such time as the Court 
may fix, the amount adjudged due in respect of sub¬ 
sequent costs, charges, expenses and interests, the 
defendant shall bcentitled toapply for a final decree- 

fa) in the case of a mortgage other than a usu¬ 
fructuary mortgage, a mortgage by conditional sjxle, 
or an anomalous mortgage the terms of which pro- 
Yide for foreclosure only and not for sale, that the 
mortgaged property be sold, or 

(b) in the case of a mortgage by conditional sale 
or such anomalous mortgage as aforesaid, that the 
plaintiff be debarred from all right to redeem the 
property.” 

Sub-r. ( 2 ) of It. 7 provides that the Court 
may, on good cause shown and uix)n terms 
to be fixed by the Court, from time to time. 


at any time before the passing of the final 
decree for foreclosure or sale, as the case 
may be, extend the time fixed for the payment 
of the amount found or declared due under 
sub-r. (i) or of the amount adjudged due in 
respect of subsequent costs, charges, ex¬ 
penses and interest. Rule 8, sub-r. (l) pro¬ 
vides : 

“Where, before a final decree debarring tbeplain- 
tiff from all right to redeem the mortgaged pro¬ 
perty has been passed or before the confirmation 
of a sale held in pursuance of a final decree passed 
under sub-r. (3) of this rule, the plaintiff makes 
payment into Court of all amounts due from him 
under sub-r. (1) of R. 7, the Court shall, on applica¬ 
tion made by the plaintiff in this behalf, pass a 
final decree . . . .” 

The respondent urges that in the case of a 
preliminary decree for redemption of a usu- 
fructuary mortgage, the only right that the 
plaintiff may have after the time fixed for 
payment has expired, is the remedy provided 
under B. 7, sub-r. (2) and that he cannot 
exercise the right given under R. 8, sub-r. (l). 
Rule 8 (1) gives the right to a mortgagor to 
Ijay the amounts due from him under sub. 
r. (l) of R. 7 at any time before a final de¬ 
cree debarring the plaintiff from all right 
to redeem the mortgaged property has been 
passed or before the confirmation of the sale 
held in pursuance of a final decree for sale 
passed under r. 8 (3) (b). Prima facie, even 
in the case of a usufructuary mortgage, the 
mortgagor would seem to have a right of 
paying under R. 8 (1) the amount fixed under 
R. 7 (l) and ask for consequential reliefs. 
The argument is that B. 8 (l) fixes as the 
outer limit the passing of a final decree de¬ 
barring the plaintiff from all right of re¬ 
demption or the confirmation of a sale and 
that as neither is possible in the case of a 
usufructuary mortgage, B. 8 (1) does not at 
all apply to usufructuary mortgages. It is 
said that possibly the mortgagor has a 
remedy under K. 7 (2), that for getting relief 
under that rule an application by the mort¬ 
gagor is necessary, that the application must 
be filed within three years from the date 
when tlio right to apply accrues under 
Art. 181 of sell. 2, Limitation Act, and that 
therefore no relief at all can be given to the 
mortgagor more than three years after the 
date fixed for payment under R. 7, sub-r. (1). 

I do not agree with the view that in the 
case of a usufructuary mortgage the plain¬ 
tiff has no right of payment under R. 8, 
sub-r. (l), for the reason that a usufructuary 
mortgagee defendant has no right of apply, 
ing for a final decree debarring the plaintiff 
from all right to redeem the mortgaged 
property or of bringing the iiroperty to sale. 
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The outer limit beyond which payment 
under R. 8, sub-r. (i) cannot be made is the 
passing of a final decree debarring the plain¬ 
tiff from all right to redeem the mortgaged 
property or the confirmation of a sale held 
under R. 8 (3). In a case of mortgage by 
conditional sale or other cases where a fore, 
closure decree of this kind is possible, this 
limit will be reached when the mortgagee 
applies and gets a decree debarring the 
mortgagor of all right of redemption. In a 
case where a sale is possible, the outer limit 
is reached when the sale held in pursuance 
of R. 6, sub-r. (3) (b) is confirmed. TJbisdoes not, 
in my opinion, mean that in the case of a 
usufructuary mortgage, no payment can be 
made except under R. 7 (2) for the reason 
that neither foreclosure nor sale is possible. 
If for the reason that R. 8 (l) provides that 
payment may be made before a final fore- 
closure order is passed or a sale confirmed 
the rule is not to apply to usufructuary 
mortgages, the same reason should lead to 
the conclusion that R. 7 (2) also should not 
apply to usufructuary mortgages. Rule 7 (2) 
says this: 

“The Court may .... at any time before the 
passing of final decree for foreclosure or sale, as the 
case may be, extend the time fixed for payment of 
the amount found or declared due under sub-r. (1). 

• • • 

This rule also fixes as the outer limit, the 
passing of a final decree for foreclosure or 
sale. Neither is ix)ssible in the case of a 
usufructuary mortgage and so, the resiUt 
must be that no extension of time is possible 
in cases of usufructuary mortgages. If it is 
conceded that B. 7 (2) applies and that the 
mortgagor may have the time extended 
under that rule even in a case of a prelimi¬ 
nary decree for redemption of a usufructu- 
ary mortgage, I fail to see how a different 
construction is possible in the case of R. 8 (l). 
The only reasonable construction is to say 
|tbat in the case of a usufructuary mortgage, 
there is no outer limit before which action 
jmust be sought. The next argument is that 
an application is necessary and that under 
Art. 181 of sell. 2 , Limitation Act, an applica¬ 
tion must bo filed within three years from 
the expiry of the time fixed in the prelimi¬ 
nary decree for payment that being the time 
when the right to apply accrued. I am un. 
able to accept this argument. Under R. 7 (2) 
the limit is expressly stated to be the “pas¬ 
sing of a final decree for foreclosure or sale." 
That refers obviously to a final decree for 
foreclosure or sale at the instance of the 
defendant-mortgagee. The defendant-mort- 
gagee has three years from the date fixed 


for payment to apply for a final decree for 
foreclosure or sale. Suppose the mortgagee- 
defendant applies just a day before the ex¬ 
piry of three years from the date fixed for 
payment for a final decree for foreclosure 
or sale, and it takes some months for effect¬ 
ing service on the mortgagors, the iiassing 
of the final decree will necessarily be beyond 
the three years period. Yet R. 7 (2) expressly 
provides that at any time before the final 
decree for foreclosure or sale is passed the 
Court may on good cause shown extend the 
time fixed. This mehns that action under 
R. 7 (2) may be invoked by the mortgagor 
beyond three years from the date of pay¬ 
ment. 

I cannot, therefore, accept the argument 
that for action under R. 7 (2), an application 
by the mortgagor is necessary, which ac- 
cording to the respondent has to be filed 
within three years from the date fixed for 
payment. This perhaps is the reason why 
the Legislature has advisedly not provided 
that action under R. 7 (2) should be invoked 
by an application. Wherever an application 
is necessary, the Code has expressly stated so. 
It is unnecessary to refer to the various pro¬ 
visions of the Code which exijressly provide 
for applications to be filed. After payment 
under R. 8 (l) the mortgagor has to apply 
for a final deci'ee or an order in case a final 
decree has been passed for the reliefs pro¬ 
vided in R. 8 (1), (b) and (c). For this ap¬ 
plication the starting point is the payment 
by the mortgagor. It will be noticed that 
after payment the mortgagor must file an 
application for a final decree or order. No 
such provision exists for payment under 
Rule 8 (l). 

The same reasoning applies to payment 
under R. 8(l) of o. 34, in cases admittedly 
covered by that rule, i. e., in cases where a 
final decree for foreclosure or sale is i^ossible. 
In such cases reading o. 34, R. 8 (3) with 
Art. 181 of sch. 2 , Limitation Act, the defen¬ 
dant-mortgagee may within three years from 
the date fixed for payment apply for a final 
decree for foreclosure or sale. If the applica¬ 
tion is made on the eve of the expiry of the 
three years period, the passing of the final 
decree for foreclosure will go beyond the 
I>eriod, and a sale in execution of a final de¬ 
cree for sale may take years after the expiry 
of the three years period. Yet the mortgagor 
has, by the express language, a right to pay 
before the passing of the final decree for 
foreclosure or before the confirmation of the; 
sale. This is the reason why for payment^ 
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lunder B. 8 (l) no application is provided as 

Inecessary* 

It is then argued that if no application is 
necessary and there is no time limit of three 
years from the date fixed for payment, a 
mortgagor may wait for years and years 
and then invoke action. This argument 
applies equally to a case where final decrees 
for foreclosure or sale are possible and the 
mortgagee does not apply for foreclosure or 
sale. The argument overlooks the fact that 
in cases where a final decree for foreclosure 
or sale is possible, the defendant-mortgagee 
may put an end to the mortgagor’s ix)wer 
of applying at any time beyond three 
years by making the necessary applica- 
tion for a final decree for foreclosure or 
sale. If the defendant mortgagee in such a 
case does not choose to apply for a final 
decree, there is no reason why there should 
be any limit of time for action by the 
mortgagor either under R. 7 (2) or under 
R. 8 (1) at least in cases where a final de¬ 
cree for foreclosure or sale is possible. 

Then it is said that a usufructuary mort¬ 
gagee-defendant has not even the right of 
applying for a final decree and of so forcing 
action on the part of the mortgagor. This 
again does not appear to be right. A preli¬ 
minary decree docs not put an end to a suit 
whether the preliminary decree is one for 
partition as in 4 Pat. 61^ or for accounts or for 
sale or foreclosure or for redemption. The 
suit is considered' to be pending until it is 
terminated. In cases where a final decree is 
ix)ssible, the suit terminates where a final de¬ 
cree is passed. In a case of a preliminary 
decree for redemption of a usufructuary 
mortgage, if the mortgagor pays the amount, 
a final decree has to-be passed. If he does not 
apply, it would seem that the mortgagee, 
defendant may ask the Court to dismiss the 
suit. That such a course is possible is seen 
from the decision of the Allahabad High 
Court in A. I. E. 1933 ADD. 157.^ There in 
a suit for redemption of a usufructuary 
mortgage, the Court passed a decree under 
O. 34, R. 7, Civil P. C., fixing a date for pay- 
ment and the decree provided that on failure 
of payment by the plaintiff the suit shall 
stand dismissed. Plaintiff failed to pay the 
amount within the time fixed and afterwards 
applied for extension of time and the Court 
granted it. On deposit of the amount a final 

1. (’24) 11 A. I. R. 1924 P. C. 198 : 4 Pat G1 : 51 

I. A. 321 : 81 I. C. 747 (P.C.), Dachml Narain v. 

Balmukund. 

2. ('33) 20 A. I. R. 1933 Ail. 157 : 145 I. C. 591, 

Bobari Ramanand« 
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decree was passed directing delivery of pos¬ 
session. The matter came up in second ap¬ 
peal before the High Court. Tlie High Court 
pointed out that a decree under o. 34, R. 7,, 
sub-r. (1) was only a jjreliminary decree and 
that the suit should be put an eud to by a 
subsequent order passed after the time fixed 
had elapsed. The learned Judges said this : 

“We have no doubt whatever that the Court did 
not intend to pass a final decree concluding the 
suit. The decree says in so many words that it is 
n preliminary decree under O. 34, R. 7, Civil P. C., 
and in further adding that “on failure their suit 
.'ihall stand dismissed with costs" we do not think 
the Court meant that without any further order of 
the Court the suit should stand automatically dis¬ 
missed. All it meant wivs that, on failure of the 
mortgagor to deposit the mortgage-mfniey within 
the time allowed for redemption, it would hn »tpeii 
to the mortgagee to apply for dismissal of the suit, 
and that the order of dismissal, if passed, would be 
embodied in a final decree which would conclude 
the suit. lu this view, it was open to the Court of 
first instance to grant an extension of time to the 
mortgagor.** 

There is no doubt no provision to that effect 
in tlie Code but it is possible to postulate a 
power in Court to put an end to the action. 
Kven if we take it that in the case of a decree 
for redemption of a usufructuary mortgage, 
the defendant has no right of asking the 
suit to be dismissed for non-payment by the 
mortgagor of the amount decreed the .suit 
will have to be considered to be pending and 
the mortgagor will have the right of paying 
the amount at any time. As I pointed out 
above, in the case of a mortgage by condi¬ 
tional sale, if after a preliminary decree for 
redemption, the mortgagor does not pay and 
the mortgagee does not ask for final decree 
for foreclosure within the time available to 
him, the result may be that the suit should 
be considered to be pending as it has not 
been pro^icrly terminated. In that case the 
mortgagor would have the right of payment 
at any time under R. 8 (l). Similarly in 
cases where the defendant-mortgagee can 
ask for final decree for sale. I do not see 
therefore any suhstaiice in the argument 
based on the possibility of payment at any 
time. This may be no doubt very incon- 
venient. But the Legislature has not pro¬ 
vided that the suit may be terminated if 
neither the mortgagor nor the mortgagee 
obtained a final decree. The Privy Council 
has ruled that in a case of a preliminary 
decree for partition the suit cannot after¬ 
wards be dismissed for non-prosecution and 
must be kept i>ending. The same result may 
follow in cases of redemption suits where 
after a preliminary decree, no action is 
taken by the parties. It may well l)e that as 
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the rights of the parties are declared by the 
preliminary decree, the suits cannot be dis¬ 
missed for non-prosecution. 

Whatever that way he, so long as the 
suit is pending the mortgagor has the right 
expressly given to him under E. 7 (2) and 
under K. 8 (1) of O. 34, Civil P. C. The 
whole scheme of o. 34, Civil P. C., is to give 
the mortgagor an opportunity of getting the 
time fixed in the preliminary decree for 
payment of the amount extended. In cases 
of suits by the mortgagees for foreclosure or 
sale, provision is made for such extension 
at the instance of the mortgagor on his 
showing good cause. Rule 2 (2) provides for 
such extension in a suit for foreclosure. 
Rule 4 (2) provides for similar power in a 
suit for sale. Without the necessity of show, 
ing good cause, the mortgagor is also given 
by E. 3 of paying the amount decreed at 
any time before a final decree debarring the 
defendant from all right to redeem the 
mortgaged property is passed. Similarly in 
suits for sale the Code goes further and E. 5 
provides that such payment may be made 
at any time before confirmation of a sale 
lield in pursuance of a final decree for sale. 

Likewise in suits for redemption filed by 
the mortgagors we have R. 7 (2) correspond, 
ing to E. 2 (2) and E. 4 (2) enabling the 
plaintiff mortgagor of getting an extension 
of time on showing good cause at any time 
before a decree for foreclosure or sale is 
passed. Again E. 8 (l) provides just as Rr. 3 
and 5 that before a final decree debarring 
the mortgagor of all right to redeem the 
projierty is passed or before the confirma¬ 
tion of a sale held in i‘>ursuance of a final 
decree for sale passed under E. 8 (3) (b), the 
mortgagor may make the payment and 
that without the necessity of showing good 
cause. There can be no doubt that these 
double opportunities given by the Legis- 
lature were available to mortgagors suing 
for redemption of a usufructuary mortgage 
also prior to 1 st April 1030. Under the rules 
of o. 34 as they then stood, in a suit for re¬ 
demption of a usufructuary mortgage, the 
defendant mortgagee could, in case of non¬ 
payment by tlic ))laintiff‘ mortgagor, ask for 
a final decree for .sale. Why this was omit, 
led it is difficult to see. Anyway while 
omitting the right of a usufructuary mort¬ 
gagee to ask for a final decree for sale, the 
Legislature left Er. 7 (2) and 8 (l) as they 
stood. There is no intelligible or apparent 
reason why, only in the case of redemption 
of a usufructuary mortgage, the mortgagor 
should not have the right of getting an 


extension even by showing good cause imder 
R. 7 (2) or without showing any cause under 
E. 8 (1). Under the Code as it stood prior to 
1st April 1930, both R. 7 (2) and R. 8 (l) ap¬ 
plied to cases of usufructuary mortgagees 
because a final decree for sale was expressly 
granted to a usufructuary mortgagee defen¬ 
dant in a suit for redemption of such a 
mortgage. If the contention of the respon¬ 
dent is accepted, it would follow that after 
the time fixed for payment has elapsed, the 
mortgagor has in such a case no remedy at 
all and must resort to the doubtful and 
certainly very expensive remedy of a fresh 
suit for redemption. I do not think that 
such a resiUt was intended and Courts 
should, if it is possible to do so, construe 
both R. 7 (2) and R. 8 (l) as applicable to 
suits for redemption of usufructuary mort¬ 
gages as well. The trouble is caused by 
piecemeal legislation and want of due care 
to see that the necessary amendments in 
other parts of the Code are also made. In 
the result the decrees of the lower Courts 
are reversed and a final decree under O. 34, 
R. 8 (l) will be drawn up granting the 
reliefs (a), (b) (c) of the said rule. The ap¬ 
pellant 'will have her costs throughout. 

c.R.K./v.s. Order accordingly. 
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Leach C. J. and Lakshmana Rao J. 

K. Appa Rao — Appellant 

V. 

Gopal Doss and another — Respondents. 

Appeal No. 68 of 1944, Decided on 23rd July 
1945, from judgment and decree of Chandrasekhara 
Aiyar J.. in C. S. No. 29 of 1944, J>l- I6th 
November 1944. 

Contract Act (1872), S. 188 — Authority for 
negotiating and completing sale for specified 
price within particular time—Extent of. 

When an agent is authorised to negotiate and 
complete a sale for a specified price within a parti¬ 
cular time, it gives him an authority to enter into 
a contract for sale whether it be for immovable or 
moveable property: (1900) 2Ch.267,i?cZ, on; (1875) 
19 Ea 108, Disting.', (1892) 81 L. J.Ch.674, Ref. 

^ [P 44 0 1] 

S. Srinivasaraghavan and K. Gopalastoavii — 

for Appellant. 

Advocate-Cienernl and K. Snbba Rao — 

for Respondents. 

Leach c. J- — The question in this ap¬ 
peal is whether defendant 2 was authorised 
to sell a house owned by defendant 1. The 
plaintiff', who is the appellant, sued on the 
original side of this Court for damages for 
the breach of a contract to sell to him a 
house. He says that defendant 1 gave full 
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fendant 1 stated that he had cancelled the 


authority to defendant 2 to sell the house on 
his behalf and that defendant 2 entered into 
a contract with him within the scope of this 
authority. Defendant 1 refused to honour the 
contract and sold the property to a third 
Xmrty for the sum of Rs. 32,000. The suit 
was for recovery of damages in the sum of 
Rs. 5000, being the difference between the 
price at which the plaintiff agreed to buy 
the property and its true value, as shown 
by the sale to the third party. The plaintiff 
asked for a decree against both the defen¬ 
dants for a sum of Rs. 5114. It is now ad¬ 
mitted that the figure should only be us. 5000. 
The learned trial Judge (Chandrasekhara 
Aiyar J.) dismissed the suit against both the 
defendants on the ground that defendant 2 
had not authority to contract with the plain¬ 
tiff. We find ourselves unable to share the 
opinion of the learned Judge. On 22nd Octo¬ 
ber 1941, defendant 1 wrote this letter to 
defendant 2 : 

“I hereby agree to give you brokerage of two per 
cent, that is, Rs. 540 for negotiating and complet¬ 
ing the sale ot my bungalow, No. 3, Vasu Street, 
Poonamallee High Road, Kilpauk, Madras, the 
same to be paid only on completing the transaction 
and as soon as the sale deed is registered provided 
the offer is for Rs. 27,000 nett, that is, all expenses 
to be borne by the purchaser. Time for this is up 
to 6th November 1941, after which date this letter 
will be null and void.” 

There is here clear authority giveti to defen- 
dant 2 to negotiate and completo the sale 
of the property on behalf of defendant 1 
provided that (l) the contract of sale was 
entered into by Gth November 1941, (-2) that 
the purchaser bore all the expenses of the sale 
and (3) that the vendor received Rs. 27,000 
without any deduction. On 5th November 
1941, defendant 2 wrote to the plaintiff in 
these terms : 

‘‘As authorised by the owners I offer your firm 
the above said property for Rs. 27,000 nett, all ex- 
penscs to be borne by the purchaser. This offer 
holds good for three hours (i. e.), till 1‘2 A. M. 
to-day. 

If you accept please send some advance. 1 here- 
>Yith enclose my authorisation letter.” 

Within the three hours the plaintiff’ rci>lied : 

‘‘We accept your offer of No. 3, Vasu Street, for 
Rs. 27,000 . . . nett and on terms indicated in your 
authorisation letter and herewith give you achc(jue 
for Rs. 101 ... as advance. Please kindly have the 
documents sent for inspection and drafting the sale 
deed.” 

It is obvious that defendant 1 was detev- 
mined to repudiate the authority given by 
him to defendant 2 because by 5th November 
1941, he himself had agreed to sell the pro¬ 
perty to another i^erson for Us. 32,000. In a 
letter written on 8th November 1941, through 
an advocate, to defendant 2 ’s advocate, de- 


letter of authority given to defendant 2 be¬ 
cause the latter had stated that the property 
was to be imrchased by a charitable institu¬ 
tion and had promised to get a minimum 
advance of Bs. lOOO. We can only regard this 
letter as an unscrupulous attempt to avoid 
the contract which defendant 2 had entered 
into with the plaintiff’. In holding that the 
letter of 22nd October 1941, signed by defen. 
dant 1 and delivered to defendant 2, did not 
authorise the latter to complete the sale 
Chandrasekhara Aiyar J. relied on (1875) 
19 Eq. 103^ and (1892) G1 L. J. Ch. G74.' The 
learned Judge did not regard (1900) 2 Ch. 267^ 
as being in point. Here we respectfully differ 
from the learned Judge. Wc consider that 
the case does fall within the judgment of 
Buckley J. (as he then was) in (1900) 2 Ch. 
2G7.^ As we have pointed out, the authority 
in the present case was not to negotiate and 
refer back but to negotiate and complete the 
contract, provided that the terms entered 
into were those stated in the letter. In (1900) 
2 ch. 2G7,^ the authority to the agent was 

couched in these terms; 

‘‘Please sell for me my bouses, 75, 77. 79, 79A, 
81, 83, Wellesley Street, Stepuey Green and I 
agree to pay you by way of commission the sum of 
24 per cent, on the purchase price accepted.” 

It was held that this gave authority to the 
agent to make a binding contract, including 
an authority to sign an agreement for sale. 
In so holding Buckley J. examined the judg¬ 
ment of Hall, V. C., in (1875) 19 Eq. 108^ 

where the learned Vice Chancellor said : 

“The question is wb either, when an owner of an 
estate puts it into the hands of an estate agent for 
sale, stating a price for and giving particulars of 
the property to enable him to inform intending 
purchasers, but giving no instructions as to the 
absolute disposal, and none as to the title of the 
property, and mentioning none of those special 
stipulations which it might be proper to insert in 
conditions in reference to the title, that is sutficient 
authority to the agent to sign u contract for the 
sale ot the property for the price stated in the in¬ 
structions, without making any provision whatso¬ 
ever as to title.” 

It is this passage which impressed Chandra¬ 
sekhara Aiyar J. But it is important to re¬ 
member, as was pointed out by Buckley J. 
that ill (187.5) in Eti- 103^ the authority was 
not to sell, but to find a purchaser and that 
there is a substantial difference between the 
two expressions. In the words of Buckley J., 
'‘authorising a man to soli means an anlbority to 
conclude a sale: authorising him to tind a purchaser 

1. (1^7o) Etj. 10« : 41 L. J. Ch. 53 : 31 L. f. 

: 23 \V.K, lo8» Hamer v. Sharp. 

2. as92) 61 L, J. Ch. 671 : 67 L. T. 257 : 41 

W. K. 39, Chad burn v. Moore. 

3. (1900) 2 Ch. 267 : 69 L. J. Ch. 569 : 82 L. T, 

658 : 18 W. K. 522, l^osenbaum v. Bclsoii, 
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means less than that—it means to find a man will- 
ing to become a purchaser, not to find him and also 
make him a purchaser.’* 

In the judgment under appeal reference was 
made to (1892) 61 L. J. ch. 674,^ because Keke- 
wich J. had pointed out that an agent for 
sale of real estate must be more formally 
constituted tban a seller of stocks and shares 
and securities of a similar nature. Each case 
must, of course, depend on the nature of the 
authority, but when an agent is authorised 
to negotiate and complete a sale for a speci¬ 
fied price within a particular time, it gives 
him authority to enter into a contract for 
Isale, whether it be for immovable or move- 
'able property. Defendant 2 was so authorised 
and the contract which he entered into fell 
within the terms of his authority. The ap¬ 
peal must be allowed. There will be a decree 
against defendant 1 for Rs. 6000 with interest 
at the court rate from the date of the judg¬ 
ment of Chandrasekhara Aiyar J., namely, 
16 th November 1944. The plaintiff will have 
his costs here and below against defendant i 
who has not contested the appeal. It will be 
dismissed with costs against defendant 2. 

C.R.K./s.R. Appeal allotued. 


[Case No. 19.] 

A. I. R. (33) 1946 Madras 44 
Leach C. J. and Rajamannar J. 

Crown Prosecutor, Madras—Appellant 

V. 

V. a. Pamanatha Aiyar — Pespondent. 

Crimiual Appeal No. 276 of 1945, Decided on 
2btli July 1945, agaitifet acquital by Chief Presidency 
I^IagUtratc, Egmore, Madras, D/- 15tU January 1945. 

Madras Prevention of Adulteration Act (3 
[IIIJ of 1918), S. 20 — Madras Prevention of 
Adulteration Rules (1932), Rr. 28 and 28B — 
“Ingredient” explained — Material used for 
cooking jangiri held not ingredient. 

The material used for cooking jangiri is not an 
ingredient of it. The ingredients are black gram, 
rice, and sugar and they have to be cooked together 
in order to make jangiri; but this does not mean 
that the cooking material is part of the sweetmeat. 
Although some of the cooking material does pene¬ 
trate into the jangiri that does not make it an 
ingredient. [P 44 C 2] 

Crown Prosecutor in person. 

V. Uajagopala Mudaliar — for Respondent. 

Leaoh C. J. — This is an appeal by the 
Provincial Government against the acquit¬ 
tal by the Chief l^residcncy Magistrate of 
the respondent on a charge framed under 
R, 28B, Madras Prevention of Adulteration 
Rules, 1932, framed under the Prevention of 
Adulteration Act. The resix)ndent is the 
proprietor of a restaurant known as “The 
RamaUrislma Lunch Home ” in China 


Bazar Road, Madras. He makes and sells a 
sweetmeat called jangiri. The ingredients of 
jangiri are blackgram, rice and sugar. The 
sweetmeat is generally made by frying the 
ingredients in ghee. It is said that in some 
hotels oil is used for this purjiose. On 25tb 
February 1944, a Pood Inspector visited the 
respondent’s restaurant and purchased a 
quantity of jangiri which was then being 
offered for sale. He had a sample analysed 
by the Public Analyst of the Corporation of 
Madras, who found that the fat used for 
cooking this particular jangiri consisted of 
50 per cent, ghee and 50 per cent, fat not 
derived from milk or cream. 

Rule 28B says that where in a hotel, shop 
or other place sweetmeats, savouries or other 
articles of food of which ghee is commonly 
an ingredient are for sale and are prepared 
wholly or in part with a mixture referred to 
in R. 28 or with oil or fat other than ghee, 
there shall be exhibited in the hotel, shop or 
other place one or more notices of such size 
and so placed as to be visible and clearly 
legible to any customer at the time of pur¬ 
chase that the sweetmeats, savouries, or 
other articles of food are not made of ghee. 
There was no such notice exhibited in the 
respondent’s restaurant and consequently it 
is said that he infringed this rule. The Chief 
Presidency Magistrate held that ghee or oil 
or other fatty substance used for frying jan¬ 
giri is not an ingredient of the sweetmeat 
and consequently he acquitted the respon¬ 
dent. The Chief Presidency Magistrate ac¬ 
cepted the definition of “ingredient” as given 
in Chambers' Dictionary, namely : “that 
which enters into a compound; a component 
l^art of anything.” One definition of the 
word given in the Oxford Dictionary is: 
“something that enters into the formation 
of a compound, a component part, consti¬ 
tuent, element.” We agree with the Chief 
Presidency Magistrate that the material 
used for cooking jangiri is not an ingredient. 
The ingredients are blackgram, rice, and 
sugar and they have to be cooked together 
in order to make jangiri; but this does not 
mean that the cooking material is part of 
the sweetmeat. No doubt some of the cook¬ 
ing material does penetrate into the jangiri 
but that does not make it an ingredient. If 
the argument advanced by the Crown Pro¬ 
secutor were to be accepted, it would mean 
that the fat used in frying fish must be 
regarded as an ingredient of the fish. The 
api>eal is dismissed. 

C.R.k./r.k. Appeal dismissed. 
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[Case No. 20.] 

A. 1. R. (33) 1946 Madras 45 
Kuppuswami Ayyab j. 

In re Tammina Mutyalu — Appellant. 

Criminal Appeal No. 322 of 1945, Decided on 
3rd August 1946, from judgment of Asst. Sessions 
Judge, Kristna Division at Bezwada in C. C. No. 4 
of 1945. 

Explosive Substances Act (6[VI]of 1908), Ss. 2 
and 5 — Phosphorus in natural form kept in 
bottle containing water is not explosive sub¬ 
stance. 

Yellow phosphorus in its natural form found in 
a bottle containing water is not an explosive sub¬ 
stance as defined in the Explosive Substances Act 
and a i>erson found in possession of it is not guilty 
of an offence under S. 5. [P 47 C 1] 

B. Jagannadha Das and C. V. Dhikshitalu 

— for Appellant. 

Public Piosecutor — for the Crown. 

Judgment. — The appellant has been 
convicted by the learned Sessions Judge of 
Kistna for an offence punishable under S. 5 
of Act VI [6] of 1908 and sentenced to trans- 
Ix)rtation for five years. He was charged also 
for having committed an offence under s. 4 
of that Act but he has been acquitted in 
respect of the same. The Reserve Police 
Force which was temporarily located at 
Bezwada was housed in temporary huts by 
the side of the Bandar canal. On 15th 
November 1942, even before the huts were 
completed, a corner in the line caught fire. 
On pulling down the i)alniyra leaves from 
the roof, two cotton balls were noticed each 
^ an inch in diameter. The balls were sus- 
l)ected to be phosphorus balls. On 6th Decem¬ 
ber 1942, when a sentry was keeping watch, 
he saw tire breaking out from the eastern side 
of the police line at 5. 80 P.M. At 3 p.M. on 7th 
December 1942 the house of the accused was 
searched in which several articles were found, 
M. Os. 1 to 17, viz, a Congress flag, an ear¬ 
then tub, a dirty black cotton, a cigarette 
tin containing yellow x^owder, another con¬ 
taining grey powder and a third containing 
chacolate powder, a cigar lighter with a rope 
foil, an empty tin, an empty green bottle, 
a white bottle containing white tablets, a 
bottle containing petrol, a bottle of denatured 
spirit, a big jar containing a liquid-like 
varnish, a sandal wood oil tin, a book of 
“Swatantragarjana”, rules and objects of 
Andhra Congress Socialist Party and two 
books of “Bhinna Margamulu” of Andhra 
Rashtra Congress Sangam. Among the arti¬ 
cles recovered was also a blue bottle with 
yellow phosphorus in the water inside. The 
accused was not there, nor was he found. A 
charge-sheet under s. 436, Penal Code, R. 35 
(4) read with rule (a) of the same rule and 


R. 121 , Defence of India Rules, and ss. 3, 4 
and 6, Explosive Substances Act, read with 
Ordinance II and ill of 1942 was filed. San¬ 
ction was accorded by the Government to 
the prosecution filed under Ss. 4 and 5, Ex¬ 
plosive Substances Act. He was prosecuted 
for the charge framed only under Act, VI [6] 
of 1908, for possessing yellow iDhosphorus, and 
he has been convicted for an offence puni¬ 
shable under s. 5 of that Act. On I9th Octo¬ 
ber 1944 the accused surrendered himself 
before the Joint Magistrate, Bezwada. As 
pointed out by the learned Assistant Sessions 
Judge, the Committing Magistrate had in¬ 
dicated that though the police tried to con¬ 
nect the accused with the fire in the police 
line, the xn’osecution failed to connect him 
with the offence of setting fire to the police 
huts. The accused admitted that he had all 
articles mentioned above excex)t the bottle 
containing phosphorus in water, which he 
said was not his. But he said he had a 
smaller bottle in which he had kept some 
scent. There was evidence that when the 
house of the accused was searched there 
were mediators present then and when the 
articles were seized a mahazar was also 
written. From the evidence of the witnesses 
present, it is clear that all the articles, 
M. Os. 1 to 17 were in his house and that 
M. O.^ was one of them. The main question 
for consideration is whether the yellow x^hos- 
Xihorus which was said to have been found 
in M. O. 8 is an explosive substance, the 
X:)ossession of which is an offence under s. 5 
of the Act, VI [6] of 1908 which remarks : 

“Any person who makes or knowingly has in 
his possession or under his control any explosive 
substance, under such circumstances as to give rise 
to a reasonable suspicion that he is not making it 
or does not have it in his possession or under bis 
control for a lawful object, shall, unless he cun 
show that he made it or hud it in his possession or 
under his control for a lawful object, be punishable 
with transportation for a term which may extend 
to fourteen year.s, to which fine may be added, or 
with imprisonment for a term which may extend 
to five years to which fine may bo added.” 

The x^’osecution has to x>rove that tlie accused 
had in his x>osse3siou any explosive substance 
under circumstances which lead to a reason¬ 
able susiDicion that he is not having it for 
a lawful object. As already stated the Com¬ 
mitting Magistrate himself has found that 
it has not been x^roved that the accused had 
anything to do with the fire in the police 
lines. In the charge, it is stated that the 
exx^losive substances in his possession were 
phosi^horus, petrol, denatured spirit, lead 
chromate, aluminium pjowder and ferric 
oxide. The ai^pellant was a carpenter and 
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there is nothing surprising in his having had 
petrol or denatured spirit, lead chromate, 
aluminium powder and ferric oxide for his 
profession. Therefore it cannot be said that, 
from the fact that he had them he must have 
had an unlawful intention or that there were 
circumstances to indicate that he was not 
having them for a lawful object. It is only 
in respect of the yellow phosphorus it is 
urged that its possession would make it an 
offence punishable under S. 5. Yellow phos¬ 
phorus by itself is not an explosive substance 
and under S. 2 of the Act, the expression 
“explosive substance” is defined as follows : 

“In this Act the expressLon ‘explosive substance* 
shall be deemed to include any materials for mak¬ 
ing any explosive substance; also any apparatus, 
machine, implement or material used, or intended 
to be used, or adapted for causing, or aiding in 
causing, any explosion in or with any explosive 
substance; also any part of any such apparatus, 
machine or implement.’* 

It is stated in this case that it is a mate¬ 
rial used or intended to be used or adapted 
for causing or aiding in causing any explo- 
sion in or with explosive substances. It is 
not shown that this i)hosphorus was used 
or was intended to be used for causing or 
aiding in causing any explosion. P. W. 11 
who is the officiating Inspector of Explo¬ 
sives states that the yellow phosphorus 
found in M. O. 8 was an incendiary material 
which spontaneously burns when exposed to 
air, that by itself it is not an explosive sub- 
stance as defined under explosive rules. He 
said that under the Explosive Substances 
Act this phosphorus substance in conjunc¬ 
tion with other explosive material may form 
a component part of an explosive contri¬ 
vance. He added that the phosphorus may 
serve as the initiator to cause explosion of 
that explosive contrivance. He also stated 
that be did not find from the nine material 
objects filed in this case that any combina¬ 
tion of the same would form explosives. He 
further stated that he did not find any 
materials with relation to "which any of_ the 
M, os. including phosphorus can be regarded 
as explosives. He admitted that petrol'was 
used for removing dust from furniture. As 
a matter of fact in Ex. E-1, the report sub¬ 
mitted by this witness, he has not stated 
that any articles sent to him inclusive of the 
phosphorus which he destroyed were explo. 
sive in character. Nor has be stated that 
phosphorus falls within the category of ex¬ 
plosive substances as defined in Act (vi [6] 
of 1908). The learned Judge, after pointing 
out that the testimony of P. \V. 11, the ex¬ 
pert, may not help one to decide whether the 
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material “phosphorus” would fall clearly 
within the first or the second category of 
“explosive substance” as defined under S. 2 
of the Act, says that any doubt on the ques¬ 
tion must be held to have been set at rest 
by G. o. Ms. NO. 4316, Home Department,, 
dated 20 th November 1942. It is a notifica¬ 
tion under the Defence of India Rules and has 
nothing to do with the Explosives Act and 
it says that His Excellency the Governor of 
Madras prohibits the possession, carrying, 
use, sale or other disposal by any person of 
yellow phosphorus, in the Province of Madras 
except under, and in accordance with the 
terms and conditions of a licence granted by 
the Provincial Government or the Commis¬ 
sioner of Police in the City of Madras and 
the District Magistrate concerned elsewhere. 
It no doubt prohibits the possession of yellow 
phosphorus without licence. It is not for con¬ 
travention of this notification issued under 
the Defence of India Rules the accused has 
been prosecuted and fined. In another G. O. 
Ex. H-2 it is mentioned that sulpher, sul¬ 
phides of arsenic, red phosphorus and yellow 
phosphorus are substances, which are capable 
of being used in the manufacture of bombs. 
After quoting G. O. No. 887, Ex. H-2, the 
learned Judge observes, “By virtue of such 
notification red phosphorus and yellow phos¬ 
phorus” are declared as explosive substances. 
In these two G. os. all that is stated is that 
they can be used in the manufacture of 
explosives and therefore it is necessary to 
restrict the possession of such articles by 
individuals but it cannot amount to a notifi¬ 
cation under section 17, Explosives Act, 
1884. Further this notification was under 
the Defence of India Rules and not under 
S. 17, Explosives Act. All that is urged be- 
fore me is whether this phosphorus can be 
said to be a material used or intended to be 
used or adapted for causing, or aiding in 
causing, any explosion in or with any explo¬ 
sive substance. There is absolutely no evi¬ 
dence that the yellow phosphorus as found 
in the bottle had been used or was intended 
to be used in causing any explosion in or 
with any explosive substance, because it was 
found in water in the bottle in its ordinary 
state. It is only an incendiary. It can be 
used in a bomb which is an explosive sub¬ 
stance as an incendiary, but there is noth¬ 
ing to show that this phosphorus as found 
was adapted for causing or aiding any 
explosive in or with any explosive sub¬ 
stance. If it had been used or was found 
in a state in which it was used or adapted 
for exploding a bomb, then it could be said 
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that it would be an explosive substance as 
defined in S. 4, Explosive Substances Act. 
In the natural form in which it was found 
at the time of the search in water in a bot¬ 
tle, it is not an explosive substance as defin¬ 
ed in Act 6 Cvi] of 1908. I therefore find that 
the accused is not guilty of the offence with 
which he is charged. Possession of it might 
be an offence under the Defence of India 
Pules by virtue of the notifications, Exs. H-l 
and H-2, but it is not the subject of the pre¬ 
sent charge. Consequently, the appeal is 
allowed, the conviction and sentence are set 
aside and the accused acquitted. 

c.B.K./v.W. Appeal allowed. 


[Case No. 21.] 

A. 1. R. (33) 1946 Madras 47 

Lbach C. J. and Lakshmana Rao J. 

Annalakshmi Ammal — Appellant 

V. 

Shanmugam Pillai — Respondent. 

Appeal No. 168 of 1944, Decided on 12th July 
1945. 

Specific performance — Sale of property by 
A in favour of-3—Lease back to A — Separate 
agreement to re-sell same to A if A paid rent 
regularly — Acceptance of belated rent — No 
waiver of rights under agreement to reconvey 
—Specific performance of agreement to re-sell 
cannot be granted. 

A sold part of the mortgaged property to H the 
mortgagee, in full satisfaction of certain amount 
due under the mortgage. 3 leased that property to 
A for a period of six years at a certain annual 
rent, payable on a fixed day of the year and by a 
separate agreement agreed to reconvey the same 
property to A if he paid the rent regularly and 
also paid an additional amount agreed before the 
last instalment of the rent. Except the first, no 
instalment was paid in time. But while accepting 
the belated payment of rent it was made clear that 
agreement to reconvey stood cancelled because of 
non-fulfilment of the conditions of agreement : 

Held that the terms of the lease and the terms 
of the agreement stood apart and that in accepting 
rent after the due date without insisting on the 
forfeiture of lease, the lessor bad not waived bis 
rights under the agreement. A, therefore, was not 
entitled to specific performance of the agreement 
because he bad not fulfilled the conditions of the 
agreement for re-sale : (1881) 18 Cb. D. 238 and 
(1876) 2 Ch. D. 310, Rel. on. 48 C 1, 2J 

K. V. Krishnastvami Iyer, Ttamasubba Iyer 
and K. Vailheeswaran — for Appellant. 

Advocaie-Qeneral and K. Subba liao — 

for Respondent. 

Leach C. J. — This appeal arises out 
of a suit filed in the Court of the Subordi¬ 
nate Judge of Madura for the redemption of 
an alleged mortgage by conditional sale and 
in the alternative for a decree for specific 
performance of an agreement to re-sell. Ad¬ 
mittedly the suit on the basis of the alleged 
mortgage did not lie by reason of the pro¬ 
viso inserted in s. 58 (c), T. P. Act, by the 


amending Act of 1929. The learned Subor¬ 
dinate Judge found, however, that the plain¬ 
tiffs were entitled to a decree for specific 
performance. The defendants have appealed. 

On 13th October 1921 plaintiff I’s elder 
brother, Arumugam, plaintiff l and his 
younger brother, plaintiff 2, for himself and 
his minor son plaintiff 5 mortgaged 58.59 
acres of agricultural land to one Viswanatha 
Aiyar to secure a loan of Rs. 20,000 bearing 
interest at lOj per cent, per annum. On 12th 
March 1929, plaintiff 1, as the manager of the 
family, created a second mortgage over the 
same properties in favour of the first mort¬ 
gagee’s brother Balasubramaniam to secure 
a loan of rs. 5000. Viswanatha Aiyar died 
in 1930 and the surviving members of the 
family became entitled to both the mort¬ 
gages. On 7th January 1937, there was due 
under these mortgages the sum of Rs. 31,300. 
On that date the mortgagors sold to Bala¬ 
subramaniam 32.17 acres of the mortgaged 
property in settlement of this claim. Two 
days later Balasubramaniam leased the 
32.17 acres to plaintiff 1 for a i>eriod of six 
years at an annual rental of Rs. 1450. The 
first instalment of the rent was to be paid 
on 30th April 1938 and the subsequent instal¬ 
ments on 30th April in each succeeding year. 
In default of payment of any instalment of 
rent by the due date the amount was to 
bear interest 12 per cent, per annum. On 
the same day Balasubramaniam agreed with 
the lessee that if he paid the rent regularly 
and paid Rs. 31,600 before 30th April 1943 
he would reconvey to him the 32.17 acres. It 
is this agreement which is made the basis 
of the claim for specific iJerformance. Bala¬ 
subramaniam was joint with his younger 
brother Rangasw'ami. In 1938 they separat¬ 
ed and to Rangaswami was assigned as part 
of his share in the family estate tlie 32.17 
acres of land, subject to the lease and tlie 
agreement of 9th January 1937. Ranga¬ 
swami died on 12th October 1942. The suit 
was brought against his daughters as his 
heirs. They are the appellants. Clauses 2 
and 3 of the agreement to re-sell are the im¬ 
portant ones and they read as follows : 

“2. If this agreement does not stand cancelled 
undci: cl. 3 xnfra, this agreement shall be in force 
only up to 30th April 1943. Time is the essence of 
this agreement. 

3. Should the said party No. 2 without making 
payment of the amount in full, be in arrears in 
respect of any instalment out of the seven instal¬ 
ments of the lease amounts payable in each year 
on 30th April of the respective year and of the 
lease amount alone payable by 30th September 
1937 on the succeeding due date, i. e., by 30th 
April 1938, or, should he be in arrears without 
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wholly paying the sircar kist, etc., pertaining to the 
lands covered by the lease, which he himself has 
promised to pay for the lease period, i. e., from 
fasli 1345 (1935-36) to Fasli 1352 (1942-43) as 
mentioned in the lease-deed, this sale agreement 
shall stand cancelled forthwith without reference 
to the subsequent due dates and furthermore, the 
afore.said party No. 2 shall forfeit all the rights 
and reliefs belonging to the said party No. 2 under 
this agreement. Subject to the aforesaid conditions 
alone, w’e have entered into this agreement of sale, 
with mutual consent.” 

Only the first instalment of the rent pay¬ 
able under the lease was paid in time. On 
25th December 1938 the lessee attorned to 
Rangaswanii Aiyar and on that date the 
lessee paid the rent which fell due on 30th 
April 1938. Admittedly this default was 
waived both in respect of the lease and of 
the agreement, but it was specifically pro¬ 
vided that the waiver was to be without pre¬ 
judice to subsequent defaults. The rent due 
on 30th .4pril 1939 was not paid until 12th 
December of that year and that due on 30th 
April 1940 not until 22nd December 1940. By 
•20th July 1942 the lessee had paid less the 
sum of jxs. 447, what was due in respect of 
the fifth and sixth instalments. It is the case 
for the plaintiffs that before the suit was 
filed they tendered the Rs. 31,500 and rupees 
1450, the amount of the 7th and last instal¬ 
ment. "We will assume this to be the case. 

The learned Subordinate Judge held that 
the plaintiffs were entitled to a decree for 
specific performance of the agreement be¬ 
cause they were prepared to pay the last 
instalment of the rent and had tendered the 
Rs. 31,500. The purchase consideration was 
in fact paid into Court. In these circum¬ 
stances the learned Subordinate Judge was 
of the opinion that the lessor had waived all 
default and consequently the plaintiffs were 
entitled to enforce the agreement for re-sale. 
He overlooked, however, the fact that the 
terms of the lease and the terms of 
the agreement stood apart and that 
in accepting rent after the due date the 
lessor had not waived his rights under the 
agreement. On l9th August 1940, the lessor 
through his legal adviser wrote to plaintiff l 
stating that the agreement for resale stood 
cancelled. On l3th September 1941 the lessor 
wrote to plaintiff i a further letter in which 
the same position was maintained. 

The fact that the lessor did not insist on 
the forfeiture of the lease did not affect the 
terms of the agreement to reconvey. The 
plaintiffs could only insist on a reconveyance 
by fulfilling the terms of the agreement. 
’Phe case i n (1881) 18 Ch. P. 238^ is directly 
1. (1881) 18 Ch. D. 238 : 44 L, T. 742, Bastin v. 

Btdwcll. 


in x>oint. There a lease of a house contained 
a covenant by the le^ee to pay the rent and 
keep the premises in repair, and to paint 
the outside and inside at certain fixed pe¬ 
riods. The lessor agreed that the lessee should 
be entitled, on giving six months’ i^otice be¬ 
fore the end of the term, to have a further 
lease for 21 years “upon paying the rent and 
performing and observing the covenants” in 
the lease. The lessee failed to fulfil his oo'- 
venants and the lessor refused to grant a 
renewal of the lease. It was held by Kay J. 
that the lessee’s covenants constituted a 
condition precedent to his right to a renewal 
of the lease and that as he had not carried 
out what he had undertaken to do in res¬ 
pect of painting and repairs, he was not 
entitled to a renewal. The learned Judge 
based his decision on the judgment of Hel¬ 
lish L. J. in (1876) 2 ch. D. 310* where it 
was argued that where covenants in a lease 
had not been duly performed, but that the 
landlord had gone on receiving rent with 
full notice of the circumstances, there was 
waiver. Kay J. said : 

“Mellisb L. J., answered that argument in 
way : ‘receipt of rent waives a forfeiture’ (that is, 
of course, the right of re-entry under a power to 
re-enter), ‘because it admits the lease to be subsis¬ 
ting, but does it follow from that that a condition 
precedent to granting a new lease is waived’? I 
confess upon consideration that satisfies my mind 
completely. Supposing there was a waiver of the 
right of re-entry, it does not seem to me at all to 
follow that the precedent condition would be waived 
• or affected in the least degree. The condition pre¬ 
cedent is this ; If you have performed your cove¬ 
nants altogether, then, that being the precedent 
condition you shall be entitled to have the renewed 
lease ; if you have not performed your covenants 
it does not matter that the lessor may have waived 
his right of forfeiting the lease ; the condition pre¬ 
cedent has not been performed, and if the prece¬ 
dent condition has not been performed, the right 
which depends upon it does not arise at all.” 

That is the position here. The lessor did 
not, as he had a right to do, forfeit the 
lease, but he made it quite clear that in ac¬ 
cepting payment of rent after the due date 
he was still insisting on his right of ignoring 
the agreement for re-sale, because of the 
non-fulfilment of the conditions of that 
agreement. In the present case the plaintiffs 
are not entitled to specific performance be¬ 
cause they have not fulfilled the conditions 
of the contract for re-sale. The appeal is 
allowed and the suit dismissed with costs 
here and below. 

c.r.k./k.m. Appeal allowed, . 

2. (1876) 2 Ch. D. 310 : 45 L. J. Ch. 622 : 34 
L. T. 779 : 24 W. B. 657, Finch v. Underwood. 
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Vaidyanatha V. Vedachala ( Somayya J^) 


[Case No. 22.] 

A. 1. R. (33) 1946 Madras 49 

Somayya J. 

K. Vaidyanatha Mudaliar—Appellant 

V. 

M. Vedachala Mudaliar — Respondent. 

Second Appeals Nos. 327 to 330 of 1944, Decid¬ 
ed on 27th July 1945, against decrees of Dist. 
Court, Cbingleput, in A. S. Nos. 231 aud 232 of 
1942 and 130 and 137 of 1943. 

Madras Estates Land Act (1 CD of 1918), 
'Ss. 3 (11) and 111 _ Obligation to pay amount 
with respect to non-ryoti lands is not rent, 
though such person is ryot. 

The mere fact that a person who happens to be 
a ryot is under an obligation to pay some amounts 
to the landholder in respect of certain non-ryoti 
lands in the e.4tate does not make those amounts 
payable “rent” under the Act. [P 49 C 2] 

K. Kameawara Rao for V. Qovindarajachari 

— for Appellant. 

V. Ramaatuami Iyer — for Bespondent. 

Judgment. — Second Appeals nos. 326 
to 330 of 1944 arise out of suits filed by the 
plaintiffs who happen to be certain ryots in 
the village of Anuamalai Putheri, of which 
the respondent is the landholder. The 
amounts for the recovery of which proceed¬ 
ings were taken under S. Ill, Madras Estates 
Land Act, are alleged to be due for water 
taken to the backyards of the plaintiffs’ 
houses. The plaintiffs contest the right of 
landholder to bring the holding to sale for 
recovery of these sums which accrued due 
in respect of the backyards. I called for 
findings as it was not clear whether the 
backyards are ryoti lands. I also called for 
a finding on the question whether there was 
an exchange of patta and muchilika in res- 
l^ect of these backyards. The findings are 
that the backyards are not ryoti lands and 
that there has been no exchange of pattas 
and muchilikas with reference to the back¬ 
yards. True, the plaintiffs have executed 
muchilikas and accepted pattas with refer¬ 
ence to ryoti lands of which they are the 
ryots. But with respect to the backyards it 
is clear that there is no patta and no mu- 
chilika and that they are not ryoti lands. A 
very ingenious argument has been attempt¬ 
ed on behalf of the respondent. His learned 
advocate urges that under s. 77 a landholder 
is given a right of recovering an arrear of 
rent either by a suit or by distraint and 
sale of moveable x^roperty or by sale of a 
ryot’s holding and that, therefore, if the 
amount in question is an nrrear of rent in 
resiject of the backyard the landholder may 
proceed to recover it by sale of the ryot’s 
holding, that is, ryoti laud included in the 
patta. This does not axii^ear to im* to be 
correct. The exi^ression “rent” is delined in 
1946 M/7 & 8 


S. 3 (ll) to mean whatever is lawfully pay. 
able in money or in kind or in both to a 
landholder by a ryot and the term “ryot” 
is defined in S. 3 (15) to mean a person who 
holds for the purpose of agriculture ryoti 
land on condition of paying to the land¬ 
holder the rent which is legally due upon 
it. It is admitted that backyards are not 
ryoti lands. If backyards are not ryoti 
lands, then what is payable in resi^ect of 
them is not an amount which has to be 
paid by a ryot and does not satisfy the defi¬ 
nition of “rent” in S. 3 (ll). Attention is 
drawn to the provisions of S. 3 (ll) (a), by 
which an amount which is payable by way 
of a local tax, cess, etc., payable to a land¬ 
holder by a ryot is made rent. The terms 
of this clause appear to me to be against the 
respondent’s contention. An amount pay¬ 
able by a ryot by way of a local cess or 
other sum lawfully payable is not in every 
case made “rent.” It is made “rent” only 
where it is payable by a ryot as such, ac¬ 
cording to the law or usage having the 
force of law. Then and then alone the local 
cess or tax or fee is included in the definition 
of “rent.” Section 3(11) (a) is an enlargement 
by a specific enactment of what otherwise 
would not be included in s. 3 (ll). If S. 3(11) 
had stood alone, the amounts tliat are set 
out in S. 3 (ll) (a) would not be rent but 
they are made “rent” by an express enact¬ 
ment. This shows that the mere fact that a 
person who hai^pens to bo a ryot is under 
an obligation to pay some amounts to the 
landholder in respect of certain non-ryoti 
lauds in the estate does not make those 
amounts imyable “rent” under the Act. The 
result is that the i>roceedings taken by the 
landholder must be held to be misconceived 
and the api)cals allowed and the suits 
decreed. 

Coming to s. A. No. 827 it is agreed that 
the suit must be decreed in respect of rupees 
15-6-2. That is, the landholder is not enti¬ 
tled to recover Rupees 15-G-2 which is the 
amount levied on the property’ included in 
this suit. But he is entitled to recover the 
balance, namely, Rs. 0-8-3 which is now ad¬ 
mitted to be a sum levied in resi'iect of what 
is clearly ryoti land in the holding of this 
particular ryot. Subject to this modification 
the suit is decreed. It is said that the ad¬ 
mitted amounts have been paid. No further 
proceedings will be taken by the landholder. 
The appellants are entitled to their costs 
throughout in all the Courts. No leave. 

C.R.K./r.K. Order accordingly. 
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SUNDABAKAMIREDDI Y. PATTABHIBAMIREDDI 


[Case No» 23.] 

A. I. R. (33) 1946 Madras SO 
Kuppuswami Aiyar J. 

Athipalli Sundararamireddi — 

Appellant 



Athipalli Pattahhiramireddi — 

Respondent. 

Second Appeal No. 1753 of 1944, Decided on 6th 
August 1945, against decree of Sub-Judge, Nellore, 
in A. S. No 94 of 1942. 


Stamp Act (2 [H] of 1899), Ss. 44, 41, 29(g)— 

Partition-deed—Duty not paid by cosharer_ 

Duty and penalty recovered by proceedings in 
Court from one cosharer — He is not entitled 
to claim proportionate amount from other 
cosharer. 


Section 44 is not intended to enable one of seve¬ 
ral persons, who were under a common duty to pay 
the proper stamp in proportionate shares, to claim 
recovery of the proportionate amount of the duty or 
penalty, the whole of which he was afterwards 
obliged to pay owing to the common default, 

[P 50 C 2] 

Where both the plaintiff and the defendant 
failed to pay the stamp duty in respect of a deed 
of partition and it was by proceedings in Court 
that the plaintifi was compelled to pay : 

Held that under the circumstances the plaintiff 
would not be entitled to recover half the stamp 
duty and penalty from the defendant in view of the 
common default: (’16) 3 A.I.B. 1916 Mad. 672 and 
(’16) 3 A.I.B. 1916 Mad. 747, Foil. [P 60 C 2] 

K. Vmamahesxvara'in — for Appellant. 

A. liaghav'iah — for Respondent. 

Judgment.—The appellant and the res¬ 
pondent are brothers. They became divided 
and the partition T\'as evidenced by certain 
docnnicnts. 'J'he partition was in 1933. In 
1936 the plaintiff who was one of the bro¬ 
thers presented these documents to the re- 
venue authorities for ascertaining whether 
the documents should be stamped. Proceed¬ 
ings were accordingly taken under s. 4i, 
Stamp Act. The Collector found that they 
had to be stamped and wanted action to be 
taken under ss. 33 and 40. He impounded 
the documents for collections to be made 
under S. 41. The duty payable and ijenalty 
wore collected from the plaintiff. The plain¬ 
tiff j.aid the amount and has now filed this 
suit against his brother claiming half the 
amount paid by him together with interest 
thor(‘on as also half the expenses incurred 
by him as co.sts in the revenue proceedings. 
I [e also slated that there was an agreement 
between him and the defendant under which 
the defendant has agreed to pay half the 
amount. 

15uth the Courts hold that under the 
Hgreoniont no amount was payable and the 
so-called agreement was a list of the disputes 


to be settled between the two parties in 
future; and they also held following the de¬ 
cision in 2 M. L. W. 1024^ at p. 1025, that the 
appellant is not entitled to recover any por¬ 
tion of the d uty paid on the documents when 
he made the payment under orders of the 
revenue authorities under S. 40. It is against 
this decision dismissing the suit that the 
second appeal has been filed. 

It is urged by the appellant that under 
S.29(g) the parties to the partition-deed have to 
pay the duties in proportion to their respec¬ 
tive shares of the whole property partitioned 
and secondly the defendant is bound to pay 
half the amount of both the duty and penalty 
paid. It was pointed out by a Bench of this 
Court in 2 M. D. w. 1024^ at p. 1025: 

"Section 44, Stamp Act, was intended to give a 
right to an innocent party, who himself was not 
guilty of any default in the matter of the proper 
stamping of a document, to recover the duty or 
penalty he was obliged to pay from the person or 
persons guilty of^the default and that it was not 
intended to enable one of several persons, who were 
under a common duty to pay the proper stamp in 
proportionate shares, to claim recovery of the pro- 
I>ortionate amount of the duty or penalty, the 
whole of which he was afterwards obliged to pay 
owing to the common default." 

Both the Courts following this decision dis¬ 
missed the suit. It is urged by the learned 
counsel for the appellant that so far as the 
claim for payment of half the duty which 
was payable by the defendant and which has- 
been paid by appellant is concerned, he is 
entitled to recover half of it under S. 29 (g) 
and since both of them were bound to pay 
it jointly he is entitled to sue the defendant 
to contribute bis half share. There may be 
some force in this argument if the amount 
was paid originally on the document by the 
appellant and he sought to recover the half 
share due by the defendant. When both of 
them failed to pay a common duty and it 
was by proceedings in Court that he was 
compelled to pay, the question is whether 
under the circumstances he would be entitled 
to recover the half share. The observation 
of the Bench in 2 M. L. W. 1024* at p. 1025 is 
general and definite. It deals both with the 
liability to pay duty as well as penalty. 
The principle of law enunciated in this de¬ 
cision is binding on me and sitting singly 
I do not think I will be justified in holding 
that the plaintiff is entitled to recover any 
amount 

With regard to the suit based on the agree¬ 
ment Ex. F, I am in entire agreement with 
the construction of the document by both 

1. (’16) 3 A I.R. 1916 Mad 672 : 31 I. C. 286 : 2 
M. L. W. 1024, Raman Cbetti v. Nagappa Chetti. 
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the lower Courts that the disputes are to be 
settled in future, indicating thereby that the 
disputes had not been settled. The appeal 
fails and is dismissed with costs. No leave. 

O.R.K./r.K. Appeal dismissed. 


[Case No. 24. J 

A. I. R. (33) 1948 Madras 51 

Bell J. 

Venkatachala Pillai — Petitioner 

V. 

M. a. Rajagopal Naidu and another — 

Respondents. 

Civil Revn. Petn. No. 1573 of 1944, Decided on 
20th Api'il 1945, from order of District Munsif, 
Poonamallee, D/- Ist May 1944. 

(a) Transfer of Property Act (1882), S. 100 — 
Words “by operation of law’* include charge 
created by decree. 

The words “by operation of law” in S. 100 
include a charge brought into being by a decree of 
a competent Court: (’40) 27 A.I.R. 1940 Nag. 163, 
Dis$ent.\ (’43) 30 A.I.R. 1943 Oudh 354 (F.B.) and 
(•43) 30 A.I.R. 1943 Bom. 414, Rel.on. [P 51 C 2] 

T. P. Act — 

(’45) Chitaley, S. 100, N. 28, Pt. 6a. 

(’36) MuUa, Page 549. 

(b) Transfer of Property Act (1882), Ss. 91 
and 52 — Charge decree — Mortgage of pro¬ 
perty charged after decree — Mortgagee can 
redeem before sale in execution is confirmed. 

Where after the passing of the decree in n main¬ 
tenance suit creating a charge, the property charged 
is mortgaged, the mortgigee is entitled to redeem 
and pay o2 the charge decree so long as the sale held 
in execution of the charge decree is not confirmed: 
(’44) 31 A.I.R. 1944 P. C. 96 and (*35) 22 A. I. R. 
1935 Mad. 867, Diatiyig. [P 62 C 1] 

T. P. Act ~ 

(’45) Chitaley, S. 91, N. 10. 

N. Panchapagesa Iyer — for Petitioner. 

It. V . Krishnaswanii Iyer — for Respondents. 

Order.—This revision petition is against 
a decision in an execution application before 
the District Munsif of Poonamallee. The 
matter arose out of a maintenance suit 
which resulted in a decree dated l9th March 
1936. This was modified on 6tb July 1938 on 
appeal. Later, the decree holder assigned it 
to respondent 1, in the lower Court. Ho 
brought the properties to sale in execution 
and a sale took place on 1st September 1943. 
Respondent 2 in the lower Court—the peti¬ 
tioner here—bought some of the property 
in question. On 80 th March 1938, some of the 
same properties had been mortgaged to the 
petitioner in the lower Court, respondent 1 . 
here In the lower Court, the mortgagee 
finding that tlio decree had been executed 
and property brought to sale by the assignee- 
decree holder had been purchased by a 
stranger, filed an execution application, the 


execution application with which we are 
concerned and succeeded in setting aside the 
sale on the ground of certain irregularities. 
The assignee-decree-holder offered no objec¬ 
tion because he no doubt knew that the 
mortgagee-petitioner was prepared to pay 
the amount of the maintenance instalments 
due under the decree and for which it had 
been brought to execution. After various 
complications, the order setting aside the 
sale was reversed and the mortgagee there¬ 
upon filed O. P. NO. 15 of 1944 claiming that 
he w'as entitled to redeem and pay off the 
charge decree so long as the sale had not 
been confirmed. In this contention he was 
upheld by the District Munsif and the 
auction-purchaser comes in revision to this 
Court. 

Two points were raised based on certain 
authorities. The first was that under S. 100 , 
T. P. Act, a charge must be brought into 
existence either by act of parties or by ope¬ 
ration of law and inasmuch as the charge 
here was brought into being by a decree, 
different considerations apply. The petitioner 
relied on A.I.R. 1940 Nag. 163=i.d.r. (1941) 
Nag. 513^ where a Bench of two Judges held 
that “by operation of law” was not the 
same thing assaying “by decree.” In A.I.R. 
1943 oiidh 354''* a Full Bench took a contrary 
view. A Bombay Court in A.i.R. 1943 Bom. 
414* approved the Oudh decision in A. l. R. 
1943 Oudh 354.® With the greatest respect, I 
prefer the Oudh point of view to that of 
Nagpur in A.I.R. 1940 Nag. 163^ and I think 
the words “by operation of law” do include 
a charge brought into being by a decree of 
a competent Court. 

The second point was that inasmuch as 
the mortgage was executed after a decree 
had been i^assed, the mortgagee by reason of 
the doctrine of lis pendens had lost any 
right to redeem any prior encumbrance. 
The petitioner relied on two cases, 1944-2 
M.L. J. 343^ a decision of the Privy (IJoimcil, 
where the facts in my opinion are quite 
different and afford no guidance, and 69 
Mad. 101 ." The latter case deals with facts 

1. i’40) 27 A.I.R. 1040 Naj?. 163 : I. L. 57(1947) 
Nag. 513 : 194 I.C. S61, Ghasiratn v. Kundunbai. 

2. (’43) 30 A. I. R. 1943 Oudh 354 : 19 Luck 1 • 
210 I.C. 326 (F.B.K Abdul Ghanar v. Lhtia<i AU. 

3. (’43) 30 A.I.R. 1943 Boni. 414 ; 210 I. C. 422 
Rustainnlli v. Affabhusein Khan. 

4- (’4 4) 31 A. I. R. 1944 P. C. 96 ; 24 Pat. 89 : 
I.L.R. (1945) Kar. P.C. 28 : 218 I.C. 244 : 1044-2 
M. L. J. 343 (P. C.), Madhoram Sand v. Kii-tya 
Nand Sinha. 

5 (’35) 22 A.I.R. 1935 MaO. 867 : 50 Mad. 101 : 
158 I. C. 778, Ramasanii Pillai v. Trichinopoly 
Co-operative Credit Bank, Lid. 
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which are more like those of the present 
case, but with the important difference that 
in that case the sale had been ^nfirmed 
and whole of the transaction relating to the 
execution of the decree was finished. The 
Court there held that in such circumstances 
a subsequent mortgagee seeking to redeem 
had lost any possible right to interfere. In 
ithe present case, the mortgagee does not 
Idispute the fact that he took the mortgage 
subject to the charge. His offer to pay off 
the prior encumbrance means that he will 
pro tanto pay off the decree-holder whose 
rights are those which are protected under 
S. 52, T. P. Act. The only person that can 
possibly be aggrieved is the auction-purchaser, 
but his sale has not been confirmed and all 
that he can claim is that be be compensated 
for the trouble, time and money that he has 
wasted in attending to what has proved to be 
from his point of view an abortive auction. 
In the result I think that the decision of the 
lower Court is right and this petition should 
be dismissed with costs. 

c.K.K./v.B, Petition dismissed. 


[Case No. 25.] 

A. 1. R. (33) 1946 Madras 52 

Somayya and Yahya Alt JJ. 
Sisili Ammal and others — Appellants 

V. 

7. S. Sundararaja Naidu and others — 

Pespondents. 

Api>eala Nos. 170, 171 and 186 and A. A. O. 
No. 474 of 1944, Decided on 25lh July 1945, from 
decree of Sub-Judge, ChLnglcput, D/- 27tli July 
1943. 

Crown Grants Act (15 [XV] of 1895), S. 2 — 
Crowil grant of village to grantee and his 
heirs, as shrotrium with clause “the village is 
not alienable by gift, sale or otherwise, but in 
default of legal heirs the said village shall re¬ 
vert to the grantor"—Usufructuary mortgage 
of village by one of successors of grantee — 
Successors of mortgagor not bound. 

The concluding Cls. 4 and 5 of a document creat¬ 
ing a grant of n village as sbrotrium, were ns 
follows : “(4) The Governor-in-Council confirms to 
you and your heirs the village of Eroongnud Cottab 
as sbrotrium .so long as you discharge the rent and 
are obedient to the laws and regulations establish- 
cd or to bo established under the authority of the 
Governor-in-Council for the time being. (5) In con- 
iirining to you and your heirs as sbrotrium the vil¬ 
lage of Eroongnud Cottnh, you are to understand 
that the said village is not alienable by gift, sale 
or otherwise, but in default of legal heirs, that the 
said village shall revert to the Honourable Com¬ 
pany.” One of the successors of the grantee bad 
executed a usufructuary mortgage of the village 
and ho subsequently died : 

Held (1) tbnt the condition in Cl. 5 of the docu¬ 
ment eroating grunt was perfectly valid as it was a 


A. I. R. 

Crown grant governed by the Crown Grants Act, 
though, such a condition would be invalid if the 
grant were made by a private individual; 

CP 64 O 1] 

(2) that, had the document ended witdi Cl. 4 the 
estate created would not be anything other than 
an absolute estate of fee simple. That being so, the 
clause against alienation in CL 5 did not lead to 
the conolusion that the estate created was one of a 
series of life estates. Reverter to the donor or his 
heirs on failure of the heirs of the grantee did not 
prevent an alienation, and the alienee would be 
entitled to enjoy the property, at any rate, as long 
as the line of the grantee continued : 3 Bom. 186 
(P.C.) and (*31) 18 A.I.R. 1931 P.C. 160, Disting.’, 
(’38) 25 A. I. R. 1938 Mad. 623, Dissent.-, 

[P 66 C 1] 

(3) that the effect of the alienation was not 
merely to enable the grantor to resume on failure 
of legal heirs but also to enable the successors of 
the alienor to avoid the alienation after his death. 

[P 54 C 2; P 55 C 1] 

C. Narasimhachariar (in all) and M.E. Raja- 
gopalachariar (in No. 186 )— for Appellants. 

Ck. Raghava Rao (in all) and M. B. Raja- 
gopalachariar (in No. 170 )—for Respondents. 

Judgment* —The question raised in these 
appeals relates to the nature and effect of 
the grant under the original of Bx. D-1. Two 
suits were filed in the lower Court o. s. No. 13 
of 1942 and O. S. No. 17 of 1942. The judg¬ 
ment under appeal refers to the array of the 
x:)arties in the later suit and we shall do the 
same. The plaintiffs in O. S. No. 17 of 1942 
filed the suit for a declaration that the usu¬ 
fructuary mortgage held by them under 
Ex. r-l over the village or Irungattukottai 
is valid and binding on defendants 1 to 6. 
The mortgagors are defendant 1, defendant 2 
and Sreeramulu Naidu, the father of defen¬ 
dants 3, 4 and 5. The other suit o. s. No. 13 
of 1942 was filed by the sons of Sreeramulu 
Naidu against the plaintiffs in o. S. no. 17 of 
1942 for an account of their one-third share 
in the income realised from the suit village 
on the footing that the document executed by 
their father Sreeramulu and his two brothers 
is not binding on them. The two suits raise 
substantially the same question. The lower 
Court decreed O. S. No. 13 of 1942. O. S NO. 17 
of 1942 was decreed against defendants 1 and 
2 and they do not appeal. It was dismissed 
against defendants 3 to 5 who are the plain¬ 
tiffs in the other suit. These appeals are 
directed against the decrees granting relief 
to Sreeramulu Naidu’s sons. 

The village in question was held by the 
ancestors of respondents 1 to 3 under a ser¬ 
vice tenure referred to as mokbasa tenure, 
the service being providing the necessary 
police force for keeping x^eace and order in 
the country. The service holders known as 
lialayagars were entitled to hold and enjoy 
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the villages allotted to them so long as they 
provided the necessary police force. This 
system was found to he unsatisfactory and 
was, therefore, abolished and regular police 
establishment paid by the Government and 
working directly under the Government was 
introduced. As the service was otherwise pro. 
vided for, the authorities granted the villages 
till then held on service tenure on certain 
terms. The grant of the suit village made 
by the then Governor-in.Council is evidenced 
by EX. D-l. It was granted to one Sriram 
Singama Naick, the ancestor of respondents 1 
to 3. Bbaskavayya Naidu a descendant of 
Sriram Singam Naick was in possession of 
the village and he died leaving three sons 
Sreeramulu Naidu (the father of respon. 
dents 1 to 3), Gopalaswami Naidu and Audi, 
kesavalu Naidu who were defendants! and 2 
in o. S. NO. 17 of 1942 but who are not res¬ 
pondents in the appeal against the decree in 
that suit The common question that arises 
in all these appeals is *'wbat is the nature of 
the interest created under the original of 
Ex. D-l?” The document is a short one and 
may be set out in full. It runs thus : 

“Purwannah granted by the Right Honourable 
Edward Dord Clive Baron Clive of Walcot in the 
country of Salop, and liaron Plassy of the Kingdom 
of Ireland, Governor-in-Council, of Ft. St. George, 
on the part of the Honourable the United Company 
of Merchants of England, trading to the East In¬ 
dies, to Shreeram Singam Naick, late a Poligar of 
the District of Tripassore in the Honourable Com- 
pany’s Jagheer. 

Experience having shown that the police of Ja- 
gbeer under the charge of the Poligars and Cavil- 
gars has been inadequate to the prevention of 
crimes, or the apprehension of offenders, the Bight 
Honourable the Governor-in-Councll has determin¬ 
ed to abolish that system; to resume the fees ap¬ 
propriated to the support of it; and to introduce a 
general reform of the police department. In con¬ 
sideration of the loss to which persons employed in 
the system of police will be in consequence subject¬ 
ed, his Lordship in Council has resolved to compen¬ 
sate. that by confirming the villages they formerly 
held on moccassah tenure, to them and their heirs 
on shrotrium tenure. 

2. In consequence of the foregoing resolution, 
the Governor-in-Council confers on you the village 
of Eroongaud Cottah in the zamindary of Stree- 
perumbadoor on shrotrium tenure changeable with 
an annual rent of Pagodas 50 (fifty) including 
Russooms and Marahs, viz., shrotrium rent, 5. 
(torn) 

Pagoda Marah, 11-1/32. 

Poligar Marah, 34-3/16. 

3. The Governor-in-Couucil having coimnuted 
the Russooms and Marahs sessable on the village 
of Eroongaud Cottah for money rent, you are en¬ 
titled to collect these Russooms and Marahs nt the 
rate entered in the dole of Fasli 1210 and to appro- 
l)riato the amount to your own use. 

4. The Governor-in-Council confirms to you and 
your heirs the village of Eroongaud Cottah as sho- 


trium so long as you discharge the rent and are 
obedient to the laws and regulations established 
or to be established, under the authority of the 
Governor-in-Council (torn) for the time being. 

5. In confirming to you and your heirs as 
shotrlum the village of Eroongaud Cottah, you are 
to understand that the said village is not alien¬ 
able by gift, sale or otherwise, but in default of 
legal heirs, that the said village shall revert to the 
Honourable Company.” 

The lower Court accepted the respondents’ 
contention that the grant creates a succes¬ 
sion of life estates in the grantee and his 
successors and that the provision against 
alienation enures not only for the benefit of 
the grantor to resume on failure of legal 
heirs but also enables the successors of an 
alienor to avoid the alienation and to re¬ 
cover the property after the alienor’s death. 
On the other side, the appellants contend 
that the grant creates an absolute estate of 
fee simple subject to the condition that on 
failure of grantee’s legal heirs, the grantor is 
entitled to resume the village free from any 
alienations that may have been made by 
the grantee or hy any of his successor-s. 

The three brothers became indebted to 
Papayya Naidu, the father of appellants l 
to 3 and the husband of api^ellant 4. They 
executed Ex. P-1 to Papayya Naidu on l7th 
October 1921 to secure a loan of Rs. 20,000. 
Exhibit P-1 is a usufructuary mortgage deetl 
under which the mortgagee is to be in pos¬ 
session and enjoyment of the suit village 
and appropriate the net income towards the 
interest payable under Ex. P-1 and on pay- 
ment of the principal sum the village is to 
be delivered to the mortgagors. Sreeramulu 
Naidu died on 30th August 1932 and trou¬ 
bles arose soon afterwards. Papayya Naidu 
had obtained a money decree against the 
three brothers and in execution of that 
decree ho attached the judgment-debtor’s 
interest in the suit village. Objection was 
taken to the validity of the attachment and 
the matter was finally decided by this Court. 
We shall refer to that decision later. After 
the termination of those proceedings respon¬ 
dents 1 to 3 the sons of Sreeramulu attempted 
to interfere with the mortgagee’s possession 
of the village and hence O. S. no. 17 of 1942 
was filed by the sons and widow of the 
original mortgagee for establishing that the 
mortgage is valid and binding on the survi- 
ving mortgagors and on the sons of the 
deceased mortgagor. The other suit O. S. 
NO. 13 of 1942 was filed by Sreeramulu’s 
sons for recovery of their one-third share 
in the income realised by the mortgagees 
after Sreeramulu’s death. 
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The grant under Ex. D-l is a Crown grant 
and is governed by the Crown Grants Act. 
Though a condition such as we have in cl. (5) 
of Ex. D-l will be invalid if the grant is 
made by a private individual, it is perfectly 
valid in the case of a Crown grant. Hence 
the only question is whether the prohibition 
against alienation enables the successors of 
the alienors to avoid the alienation? Or, 
was it put in only to enable the Crown to 
resume the property on failure of legal heirs 
free from any intermediate alienation ? This 
question is not quite free from difficulty. 
Mr. Narasimhacbariar, the learned advocate 
for the appellants, emphasises the use of the 
word “but” between “You are to understand 
that the said village is not alienable by gift, 
sale or otherwise” and “in default of legal 
heirs, that the said village shall revert to 
the Honourable Company” and urges that 
this moans that the only consequence of the 
violation contained in the first part of el. ( 5 ) 
is that mentioned in the second ])art. There 
is much to be said for this view. It is urged 
on the other side that the latter part of 
cl. (5) was necessary in order to make it 
clear that on alienation, the grantor the 
Kast India Company was not to resume the 
grant forthwith but to get it only on the 
failure of the legal heirs and that otherwise 
the clause must be given the full effect 
which flows from its language and that the 
prohibition being an absolute one an aliena¬ 
tion does not bind the successor at any rate. 
Another construction of the document is 
tliat it creates a series of life estates and 
that an alienation by one life estate holder 
will not, by the nature of the estate taken 
by him, enure beyond his lifetime. 

As said before, the question of the con- 
struction of Ex. D 1 came up for considera- 
tion before the High Court on a former 
occasion when the appellants’ father attached 
the interests of the mortgagors in execution 
of a money decree obtained against them 
during the lifetime of Sreeramulu Naidu. 
The objections j’aised on behalf of Sree¬ 
ramulu Naidu’.s sons wore substantially the 
same ns those put forward hy them in the 
present litigation. The Subordinate Judge 
overruled the objections and upheld the 
attachment. The appeal came on for hearing 
before Burn and Aljdiir Rahman JJ. There 
was a difl’erence of opinion between the two 
learned Judges. Burn J. held that the view 
of the lower Court was right and that the 
creditor had the right of bringing the pro¬ 
perty to sale. Abdur Rahman J. differed 
from this view and held that the successors 


A. 1. R. 

of the alienor were entitled to ignore the 
alienation taking advantage of this prohibi¬ 
tion and that the alienation did not prevent 
them or their sons from asserting their 
rights. He therefore directed the release of 
the one-third share of Sreeramulu’s sons and 
as regards the shares of the other two bro- 
thers he directed the appointment of a 
Receiver to realise the profits during their 
lifetime and to appropriate the income to¬ 
wards the decree obtained by the appellants’ 
father. The appeal was referred for decision 
by a third Judge and Venkataramana Bao 
J., who heard the appeal on such reference 
took the view that the document created a 
series of life estates in the holders for the 
time being and that therefore by the very 
nature of the estate, the alienation would 
not enure beyond the lifetime of the alienor. 
He also took the view that the clause prohi¬ 
biting alienation enabled the successors of 
the alienor to recover the property on the 
death of the alienor. As regards the shares 
of the other two brothers he agreed with the 
direction made by Abdur Rahman J. In 
this case we are not concerned with the 
claim against the other two brothers who 
have acquiesced in the decree granted by 
the lower Court. We are only concerned 
with the question whether the mortgage 
created by Sriramulu Naidu is binding on 
his sons. The appellants fail if either of the 
views propounded by Vonkaramana Rao J. 
is right. If the estate created under the 
document is only a life estate in each hol¬ 
der, then no alienation made by him can 
enure beyond his lifetime. Likewise, if" the 
clause against alienation enables the succes¬ 
sor of the alienor to avoid the alienation, 
then again the appellants fail. It is urged 
by Mr. Narasimhacbariar for the appellants 
that the view taken by Venkataramana 
Rao J. is wrong and that we ought not to 
follow it. Without going so far as to say 
that the decision is binding on the present 
appellants by way of i-es judicata, Mr. 
Raghava Rao urges that the view taken by 
Venkataramana Rao J. is right and that we 
ought to follow the decision of two learned 
Judges of this Court on the identical ques¬ 
tion as to the effect of the document, 
Ex. P-i. We have heard the learned advo¬ 
cates at great length. While we are not 
prepared to agree that the document creates 
a series of life estates, we are in agreement 
with the view expressed by Venkataramana 
Rao and Abdur Rahman JJ., that the effect 
of an alienation is not merely to enable the 
grantor to resume on failure of legal heirs 
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but also to enable the successors of the alie¬ 
nor to avoid the alienation after his death. 

Apart from the validity or otherwise of a 
Ijrovision against alienation, the existence of 
such a provision does not, in our opinion, 
control what w'ould otherwise be an abso¬ 
lute estate of fee simple so as to create a 
series of life estates in each holder. In this 
case the grant to Sreeram Singam Naick 
who was till then holding the village in 
question on the service tenure says that this 
was abolished and the preamble contained 
in para. 1 says that the Governor-in-Council 
resolved to compensate the loss sustained 
by the grantee by confirming the villages 
held formerly on mokhasa tenure to them 
and their heirs on shrotrizcm tenure. 
Clause 2 says that in consequence of the 
foregoing resolution, the Governor-in-Council 
confers upon the grantee the village in ques¬ 
tion on shrotrium tenure. Clause 3 says that 
the grantee is entitled to collect the Russoms 
and Merabs and to appropriate the amount 
to his oivn use and cl. 4 provides that the 
Governor-in-Council confirms “io you and 
your heirs'' i. e., the grantee Sreeram 
Singam Naick and his heirs the village in 
question as shrotrium so long as he “discharg¬ 
ed the rent and are obedient to the laws and 
regulations established or to be established 
under the authority of the Governor-in- 
Council.” If the documents had ended with 
cl. 4 there does not seem to be any room 
{for argument that the estate created v/as 
lanything other than an absolute estate of 
]fee simple. That being so, the clause against 
^alienation contained in cl. 5 would not, in 
our opinion, lead to the conclusion that 
itaking the document as a whole, the estate 
created is one of a series of life estates. 
Reverter to the donor or his heirs on failure 
of the heirs of tho grantee — a provision 
which is generally found in maintenance 
grants made by holders of impartible estates 
to the junior members of their family — 
does not prevent an alienation and the 
lalienee would be entitled to enjoy the pro- 
iperty, at any rate, as long as the line of the 
■grantee continues. It is one thing to say 
that there is a restraint against alienation 
so as to let in not merely the grantor on 
failure of heirs but also the alienor’s succes- 
sor on the death of the alienor, but is qiiito 
another thing to say that the holder for the 
time being has only a life estate. Mr. Raghava 
Rao urges that the circumstances of this case 
and the very nature of the estate conferred 
by the document show that it is only a life 
estate in the holder for the time being. 


The argument is that prior to the grant 
Ex. D-1, the village in question belonged to 
the entire family of Sriram Singam Naick 
and that the declared object of the grant as 
shown by the wording of the document is to 
provide for the family as a whole and that 
the object of the grant \^ould be frustrated 
by postulating a free hold estate of inheri¬ 
tance in Sriram Singam Naick and which 
he could alienate at his pleasure. He relied 
on the decisions of the Judicial Committee 
in 3 Bom. 186^ and 59 cal. 1,^ both of which 
are referred to by Venkataramana Rao J. 
In the earlier case in.3 Bom. 186,^ a grant 
of certain villages was made by the East 
India Company to one Najamooddin who 
was the Commander-in-Chief of the forces of 
the Nawab and the declared object of the 
grant as stated in the document was to make 
a provision for Najamooddin and his descen¬ 
dants. The Judicial Committee pointed out 
that it was the intention of the East India 
Company as stated in the document to make 
a permanent provision for the family of the 
said Bukshee, i. e., the grantee. Having re¬ 
gard to the peculiar character of tho grant 
from the Government under the circumstan¬ 
ces related and having regard to the object 
which the grant expressed, the Judicial Com¬ 
mittee came to the conclusion that the Court 
of Bombay was right in treating the grant 
as one conferring upon the descendants of 
Najamooddin, an estate for life and life only. 
The grantee was the Commander-in-Chief of 
the Nawab and his services as Commander- 
in-Chief were no longer necessary as the 
East India Company took over the adminis¬ 
tration of Surat, a provision was made to 
recompense him and his descendants. The 
other case relied upon is 59 cal. l.''* There 
again the grantee was the eldest son of the 
Nawab Nazim of Bengal, Bihar and Orissa, 
A contract was entered into between the 
Government and the grantee evidenced by 
a document dated l- 2 th March 1891. The 
grantee agreed to relinquish tho title till then 
held by him and to accept in return the 
titles of Nawab Bahadur of Murshidabad and 
Amir-ul-Omrah. A in’ovision was also to be 
made for the maintenance of tho said dig¬ 
nity. Tho Secretary of State, on behalf of 
tho Government covenanted to pay for the 
due maintenance and support of tho said 
titl(» to the grantee and his lineal heir.s 

1. (’78) 3 Bom. 186: 6 I. A. 54: 3 Sai*. 889 (P.C.), 
GulabJas Jugjivandas v. Collector of Surat. 

2. ('31) 18 A. 1. U. 1931 P. C. 100: 59 Cal. 1 : 58 
I. A. 215: 132 I. C. 727 (P. C.). Nawab Bahaclur 
ol Mur-hidabud v. Kurnani Industrial Bank. 
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male in perpetuity a particular sum and 
agreed that the immovable properties men. 
tioned in the schedule to the document should 
be held and enjoyed by the grantee and such 
one among his male lineal heirs as may be 
successfully entitled to hold the titles in per- 
petuity with and,subject to the incidents, 
powers, limitations and conditions as to in¬ 
alienability and otherwise. There was also a 
provision that the “Nawab Bahadur shall 
not, nor any of his successors in the said 
titles, sell, mortgage, devise or alienate the 
said properties respectively." In that case 
the Judicial Committee held that the inter- 
est created was one of a series of life estates. 
It will be observed that the title was to 
descend to one in the lineal male line and 
the grant was to support the dignity of the 
holder of the title for the time being.Unless 
we have circumstances similar to those pre¬ 
sent in the above case, it is difficult to say 
that a mere restraint on alienation leads to 
the inference that the estate created by the 
document is one of a series of life estates. 

The next question is whether the restraint 
against alienation enables the successor of 
the alienor to repudiate the alienation after 
the death of the alienor. On this point the 
learned Judges who decided the earlier ap¬ 
peal in I. L. R. (1938) Alad 7G7,^ have taken 
the view that the object of the clause was 
not merely to enable the grantor to resume 
on failure of legal heirs but also for the 
benefit of the successors. As we said before, 
there is much to be said for the argument 
advanced by Mr. Narasimhachariar that the 
use of the word “hut" between the two parts 
of cl. ( 5 ) is some indication that the res¬ 
traint was intended only to enable the gran¬ 
tor to resume on failure of the grantee’s 
legal iieirs. But giving the matter our best 
consideration and having regard to the views 
expressed by all the three learned Judges of 
this Court on the identical document, we are 
not prepared to say that the construction 
placed upon it by the lower Court is wrong. 
Both the views are possible and we are not 
prepared to differ from the view expressed 
by the learned Judges in the previous appeal. 
Appeals Nos. 170 and 171 are dismissed; we 
make no order as to costs either here or in 
the lower Court. 

O.R.K./V.w, Appeals dismissed. 

3. (*38) 25 A. I. 11. 1938 Mad. 623 ; I. L. R. 

(1938) Mad. 7G7 : 182 I. C. 587, Sundararajulu v. 

Papiah. 


[Case No. 26.] 
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Leach C. J. and Rajamannar J. 

Bogga varappu Satyanarayanamurthi 

V. 

Gontla Venkata Pichaiah. 

Appeal No. 143 of 1944, Decided on 2l8t August 
1945, from decree of Sub-Judge, Bezwada,D/-16tb 
September 1943. 

(a) Interest —Compound Interest at 12| per 
cent with half yearly rests is not unconsciona¬ 
ble — Contract Act (1872), S. 16. 

Compound interest at 12| per cent, with half 
yearly rests is not unconscionable or i>enal. 

[P 66 C 2] 

(b) Specific Relief Act (1877), S. 22— Agree¬ 
ment to mortgage immovable property — Suit 
for speciic performance — Agreement can be 
specifically enforced, but mortgage*decree 
should not be passed. 

In a suit for specific performance of an agree¬ 
ment to execute a mortgage of immovable property 
to secure the money advanced by the creditor, along 
with the prayer for the mortgage-decree, it is not 
proper to pass a mortgage-decree, though a decree 
for specific performance of an agreement can be 
passed: (’13) 36 Mad. 426, Not ^ foll . [P 67 C 1) 

P. Satyanarayana Bao — for Appellant. 

Leaoh C. J. — The appellant sued the 
respondents in the Court of the Subordinate 
Judge of Bezwada for specific performance 
of an agreement which they had entered 
into with him to execute in his favour a 
mortgage of immovable properties to secure 
moneys lent by him to them. The Subor¬ 
dinate Judge granted a decree for specific 
performance, but he reduced the agreed rate 
of interest, namely, compound interest at 
12 -^ per cent, with half yearly rests to 8 per 
cent, simple interest. He refused to give the 
plaintiff a mortgage-decree in this suit. The 
appellant has appealed both with regard to 
the reduction of interest and the refusal of 
the Subordinate Judge to grant him a mort¬ 
gage-decree. The respondents have not ap¬ 
peared. The reason given by the Subordinate 
Judge for reducing the rate orinterest which . 
ho regarded as “unconscionable and x>enar’ 
was that the plaintiff was a very rich man 
and the defendants were poor, which ac¬ 
cording to him meant that he was in a posi¬ 
tion to dominate them. We do not regard! 
comx)Ound interest at 12-f per cent, to be 
unconscionable even with half yearly rests,! 
but Mr. Satyanarayana Rao on behalf ofj 
the . plaintiff has agreed to take simple in¬ 
terest at 12-1 per cent. The decree of the 
lower Court will be amended accordingly. 

There is no substance in the plaintiff’s 
contention that he should have a mortgage- 
decree in this suit. It is based on an ob- 
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servation of Sundava Ayyar J., sitting with 
Spencer J., in 86 Mad. 426^ at 434 when he 
said : 

"It appears to me that the important distinction 
between the English and Indian law pointed out 
above was overlooked in these cases. No doubt, a 
person having an agreement may sue for the specific 
performance of the agreement to execute or assign 
a mortgage and in suits for the execution of a 
mortgage deed, the Courts have sometimes passed 
not only a decree for specific perfoimiance but for 
sale also following on the execution of the con¬ 
veyance.” 

The learned Judge did not mention any 
suits in which such a decree had been passed 
and from the subsequent remarks he was 
apparently referring to American law. The 
observations are admittedly obiter and they 
are not binding on us. We may add that 
we do not consider it proi^er to pass a mort¬ 
gage-decree in a suit for specific perfor¬ 
mance like the i^resent one. The decree of 
the trial Court will stand except as regards 
the rate of interest. As the respondents have 
not appeared we make no order as to costs. 

C.R K./V.W. Appeal dismissed. 

1. (*13) 36 Mad. 426 : 15 I. C. 203, Narayana 
Kutti Goundan v. Fochiammal. 


[Case No. 27.] 
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Chandraseichara Aiyar j. 

Hamachandra Prabhu and another — 

Appellants 



Mahadevi alias Kunhi Thampuratti 
styled as Manaviyathan Valia 
Thampn,ratti of Kozhikkot Ainbadi 
Kovilagam and another — 

Respondents. 

Second Appeals Noa. 1303 and 1324 of 1944, 
and C. M. S A. No. 228 of 1944. Decided on 2nd 
Auguat 1945, from decree of Sub-Judge, South 
Malabar at Calicut, in A. S. No. 68 of 1943. 

(a) Landlord and tenant — Porfeiture of 
tenancy — Denial of landlord’s title in reply to 
landlord’s notice works forfeiture—T. P. Act 
(1882), S. 111. 

In cases where the Transfer of Property Act 
does not apply clear and unambiguous denial of 
the landlord’s title would be enough to work out a 
forfeiture and to support a suit in ejectment of the 
tenant and it is not necessary for the landlord to 
do something, showing an intention to determine 
the lease as the result of the denial. It is not 
necessary to entail a forfeiture that the dcuial of 
the landlord’s title should be embodied in a judi¬ 
cial proceeding. A denial of the landlord’s title* 
contained in the notice sent by the tenant in reply 
to the landlord’s notice is sufficient to entail for¬ 
feiture of the tenancy : 34 Mad. 161, Approved-. 
( 35) 22 A. I. R. 1935 Bom. 41; (’19) 6 A. I. R. 
1919 P. C. 1, Expl.\ (’15) 2 A. I. R. 1915 Mnd. 
813, Bef. [P 58 c 1] 


T. P. Act — 

(’46) Chitaley, S. Ill, N. 16 Pt. 9; N. 14. 

(b) Civil P. C. (1908), S. 100—Pure question 
of law can be raised for first time in second 
appeal. 

A pure question of law’, which involves no farther 
investigation of facts can be raised in second ap¬ 
peal even if it was not pleaded in the written 
statement especially when it was allowed to be 
raised in the lower Courts. [P 58 C 2J 

C. P- c. 

(’44) Chitaley, S. 100 N. 56 Pts. 1, 3. 

, (’41) ilulla, Page 374 Pts. (f), (g). (j). 

A. Narayana Pai — for Appellants. 

P. Govxnda Menon, V. P. Gopalan NamOiar, 
C. K. Vxswanatha Iyer ana K. Knttxkrishna 
Menon — for Respondents. 

Judgment_s. a. nos. isos and 1324 of 

1944 and C. M. S. A. NO. 228 of 1944 : S. A. 
NO. 1308 of 1944 has been preferred by 
defendants 12 and 13 and S. A. no. 1324 of 
1944 by defendant 2. Defendant 2 stands in 
the shoes of the original lessee Rarichii 
Mooppan. Defendants 12 and 13 hold sub¬ 
ordinate interests carved out from the 
original lease Ex. P-6, having become en¬ 
titled thereto under several transactions; 
in fact, they are sub-kauomdars, the origi¬ 
nal kanom having been created in favour 
of one Venkatararaayyar by the tenant 
under a deed dated lOtb January 190S. 

The suit was instituted by tiie jenmis tor 
recovery of possession and for arrears of 
rent due. The recovery of possession was 
sought on the ground that the tenant denied 
the landlord’s title and there was in con¬ 
sequence a forfeiture of the tenancy. The 
District Munsif held that the lease evidenced 
by Ex. p.6 dated 3rd December 1898 was 
governed by the Transfer of Property Act 
and that, as there was no notice from tho 
landlord showing his intention to terminate 
the lease which is required under s. Ill (g), 
no forfeiture was incurerd, tind tlierefore he 
gave a decree only for rent. Jlut, on appeal, 
the Subordinate Judge decreed the eviction 
finding that forfeiture has been worked out 
by the notice Ex.P-8 by tho tenant in answer 
to the landlord’s notice Ex. r-7. He took the 
view that the lease was noD governed by the 
Transfer of Proijerty Act, having been 
granted for agricultural purposes. 

Defendant 2 . who represents the iuierest 
of the original tenants, and defendants 12 
and 13 who are sub-kanomdars from him 
have preferred these two appeals. Mr. K. 
Kuttikrishna Menon stated that he was not 
pressing his second appeal, s. xo. 1324 of 
1944. This means that the original tenant or 
the person standing in his shoes is prepared 
to abide by the decree of the lower apf^l- 
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late Court bolding that a forfeiture has been 
incurred. If the tenancy itself is forfeited 
in this manner, whether persons in the posi¬ 
tion of defendants 12 and 13, who hold 
derivative interests under the tenant by way 
of kanom or assignment, can be heard to 
say that their interests are not affected will 
depend upon the princii^le of law embodied 
in S. 115, T. P. Act, though the Act will not 
in terms apply to this case in view of the 
finding of the lower Court. But it is un-. 
necessary to pursue this point further as the 
objection was nob seriously presssd by Mr. 
Govinda Menon. 

The only question that remains is whe- 
ther the denial has worked out forfeiture, 
as held by the Subordinate Judge. It was 
argued for the appellants that the denial in 
Ex. P..8 did not work out any such forfei¬ 
ture because it cannot be said to be a denial 
of the landlord’s title in any matter of 
“record” as the word has been understood 
and interpreted by the Judicial Committee 
of the Privy Council. It is clear law that, 
in cases in which the Transfer of Property 
Act does not apply, clear and unambiguous 
denial of tbo landlord’s title would be 
enough to work out a forfeiture and to sup- 
port a suit in ejectment of the tenant and 
that it is not necessary for the landlord to 
do something showing an intention to deter, 
mine the lease as the result of the denial. 
There can be no doubt that Ex. P-8 contains 
and constitutes such a denial. Is it neces-ary 
that it should be contained in some “record” 
such as a judicial proceeding? It is pos- 
sible having regard to some antique techni¬ 
calities i^eculiar to real property law that 
in England in ancient times some qualifica¬ 
tion about the place where the denial is to 
be found was considered necessary. Whether 
it should be insisted on at the present day 
when most of these technicalities have been 
wiped away is itself a matter of doubt; bub 
whatever that may be, I see no ground, and 
there is really no authority, for holding in 
India that, before there can bo a forfeiture, 
the denial of the landlord’s title to work out 
forfeiture of the tenancy must bo embodied 
in a judicial proceeding. I am not prepared 
to read Broomliold J.’s ob.^ervatioiis in 59 
lK)m. 194^ at p. ‘ill as imposing any such 
condition, or 4‘2 Mad. 5S9® as involving 
any such position. l u the Privy Gouneil 

1. (’35) 22 A. I. It. 1935 Bo»n. 41 ; 59 Bom. 194 : 

155 I.C. 510, Rachotappa Ishwarappa v. Kouber 

Annriruo. 

2. (’10) 0 A. I. n. 1910 P. C. 1 : 42 Mad. 589 : 46 

I. A, 109 : 50 I.C. 031 (P. C.). Maharaja of 

-loypore V. Itiikmini Pattainabadevi. 


case, denial before the suit was not a denial 
of the landlord’s title but a denial of the 
terms of tenancy as set up by the landlord. 
The denial here relied on as working out a 
forfeiture was a denial of the title itself. 34 
Mad. 161® was a case where the denial was 
a notice before the institution of the suit 
and this was held enough to work out the 
forfeiture. In the later decision in 38 Mad. 
445‘ this particular question was not con¬ 
sidered, though criticism was directed by 
Sadasiva Aiyar J. against the view that in 
such a case the landlord had to elect be¬ 
tween one of two courses. 

It was objected that it was not open to 
the tenants to raise the question now as 
they had not in their written statement 
pleaded anything as to Ex. P-6 entailing for¬ 
feiture of tenancy. The objection is however 
groundless not merely because both the 
Courts have allowed the tenant to raise the 
point about the insuflhciency of Ex. P-6 to 
bring about any such result bub also be¬ 
cause it is a pure question of law which in¬ 
volves no further investigation of facts. 
The result is that both the second appeals 
NOS. 1303 and 1324 of 1944 are dismissed 
with costs of respondent 1. O. M. S. A. 
No. 228 which arises out of the renewal ap¬ 
plication must also be dismissed, but with¬ 
out g-ny order as to costs. No leave. 

C.R.K./g.N. A ppeals dismissed. 

3. (’ll) 34 Mad. 161 : 6 I. C. 447, Padnia- 
nabbayya v. Ranga. 

4. (’15) 2 A. I. R. 1915 Mad. 813 : 38 Mad. 445 : 
20 I.C. 930, Kompala v. Narayana. 

[Case No. 28.] 

A. . R. (33) 1946 Madras 58 

Wadsworth and Patanjali Sastri JJ. 

M. M. P, I/. Palaniappa Chettiar 

v. 

F. N. S. Paviaswami Naidu. 

Appeal No. 350 of 1944, Decided on 10th August 
1945, from decree of Sub-Judge, Mayavaram, in 
O. S. No. 29 of 1943. 

Madras Agriculturists’ Relief Act (4 [IV] of 
1938), S. 3 (1) and ( 4 )—Estate in the hands of 
an executor—Right to relief under the Act. 

Tliere is no provision in the Madras Act (4 [IV] 
of 1938) under which such an impersonal entity as 
an estate in the hands of an executor can claim 
relief. It is not a ‘peivon* and bonce not an agri¬ 
culturist’ and it would seem to bo expressly ex¬ 
cluded by the terms of S. 3 of the Act. The ques¬ 
tion of the assessment of the estate is n matter of 
no relevance for determining the right to 
under the Act. Cl* ^ 

R. Rangachari — for Appellant. 

K. V. Ramachandra Iyer and T. R. Ranta- 
clinndran—iov Respondents. 
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Judgment, —Ifc seems to us that the 
question of the assessment of the estate is a 
matter of no relevance for determining the 
right to relief under Madras Act, 4 [iv] of 
1938. The estate is not a person and if it is 
not a person, it cannot be an agriculturist by 
the terms of the definition in s. 3 of the Act. 
We are not here concerned with the ques¬ 
tion of a claim by beneficiaries under a trust 
to relief under the Act in respect of liabili- 
ties imposed on them thr.ough the trustee. 
Nor are we concerned ];j^ith a decree against 
the executors i^ersonally. The decree is 
iOnly against the estate in the hands of the 
executors and there is no provision of the 
Act under which such an impersonal entity 
as an estate can claim relief. In fact the 
estate is a charitable estate and would seem 
to be expressly excluded by the terms of 
S. 8 (i) of the Act. The appeal is dismissed 
with costs of respondents 1 to 3. 

C.R.K./v.w. Appeal dismissed. 

[Case No. 29.] 

A. I. R. (33) 1946 Madras 69 

Chandrasekhara Aiyar J. 

Achanta ’Venkata Ptirna Sivarainayya 
and others — Appellants 

V. 

Marine Venkayavima and others — 

liespondents. 

Second Appeal No. 1519 of lO-ll, Decided on 
3rd August 1945, from decree of Dist. Court, West 
Godavari at Ellore, in A. S. No. 101 of 1943. 

T. P. Act (1882), S. 56—Contract to the con* 
trary may be implied — Undertaking by pur¬ 
chaser of one of several items of mortgaged 
properly to discharge mortgage out of consi¬ 
deration held implied contract to the contrary. 

The contract to the contrary within the meaning 
of S. 56, T. P. Act, need not be express; it may be 
implied: that is, if, from the facts and surrouudin" 
circumstances, an inference could bo drawn nega¬ 
tiving the right of inar.shalling, oflect must be 
given to that inference, even though the contract 
does not say in so many words that there shall be 
no such right in the purchaser. [P CO C 1] 

The purchaser of one of several items of mort- 
gaged property undertook to piy and discharge out 
of the consideration money the imrtgage-debt due 
but did not do bo. On a suit by the mortgagee for 
. the sale of the property the purcliascr claimed that 
the property sold to him should be directed to be 
sold last : 

Held that from the very circumstauces that the 
sale to the purchaser of one of the items was for 
the purpose of freeing the other properties from the 
mortgage it could be presumed there was a con¬ 
tract to the contrary within the meaning of S. 56 
und the purchaser was not entitled to marsballin": 

14 I. C, 179 (All.) and (*30) 17 A.I.R. 1930 P. C. 
183. Bef. [P GO C 1, 2] 
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T. P. Act— 

(’45) Chitaley, S. 56, N. 8. 

(’36) Mulla, P. 321, “Contract to the contrary.” 

V. Parthasarathy — for Appellants. 

AT. Appa Rao and Cli. Raghava Rao — 

for Respondents. 

Judgment.—This appeal has been pre¬ 
ferred by defendants 1 to 8 and it relates to 
a mortgage executed by defendants l and 2 
and their deceased father in favour of defen¬ 
dant 13 for a sum of Rs. 3000 on 14th Decern- 
her 1U19. The plaintiff now stands in the 
shoes of the mortgagee. In 1930 the mort- 
•gagors sold one of the two items mortgaged 
to the ninth defendant under ex. p.4, and 
he sold it to the tenth defendant who gifted 
it to defendant 14. The sale to defendant 9 
was for the purpose of discharging the mort¬ 
gage-debt of Rs. 3000, and it is expressly 
recited in the deed that 

‘‘it has been settled that the aforesaid sale consi¬ 
deration shall be paid by you, immediately after 
thQ registration of this document, towards the debt 
due in respect of the mortgage dated 14th Decem¬ 
ber 1919.” 

A debt due on another mortgage is also 
mentioned in the sale-deed as an item that 
the ninth defendant undertook to pay off; 
but nothing appears from the records as to 
what happened to that mortgage. The ninth 
defendant claimed the right to have item (1) 
sold to him sold last stating that ho had 
discharged the mortgage by iDaymunt to 
defendant 13. The Subordinate Judge was 
not prepared to record any definite finding 
if the amount had or had not been imid by 
the ninth defendant, but proceeded to con¬ 
sider the question v'hether it was an open 
payment, assuming that the amount had 
been paid. In para. 11 of his judgment, he 
does not wish to record a finding; but, in 
para 12 he says : 

“I, therefore, liokl that though the payment of 
Rs. 3000 by the ninth defendant is true, it has not 
been proved to be an open payment . . . 

Finally, while decreeing the suit, he gave a 
direction that item (l) should bo sold last. 
On appeal by defendants 1 to 8, the District 
Judge found against the payment pleaded, 
in these words: 

“These arc some of the circumstances on the 
strength of which I am inclined to agree with the 
appellants’ c-mtontion (hat the ninth defendant 
did not pay the purchase money under Ex. P.4.“ 

But, still he allowed the direction in the 
decree about item (l) being sokHast to stand, 
as ho was of the opinion that there was no 
“contract to the contrary’’ made out within 
the meaning of s. 56, T. P. Act, which pro- 
vides for marshalling. 

The question in tliis appeal is, whether 
this part of the decree in favour of t-lie ninth 
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defendant, in whose shoes stands the four¬ 
teenth defendant, that item (1) should be 
sold last is justified and warranted. We are 
governed in this matter by S. 56, T. P. Act, 
which confers a statutory right on the pur¬ 
chaser to insist on the mortgage-debt being 
satisfied out of the property not sold to him 
in the absence of a contract to the contrary. 
The contract to the contrary need not be 
express; it may be implied: that is, if, from 
|the facts and surrounding circumstances, an 
inference could be drawn negativing the 
right of marshalling, effect must be given to 
that inference, even though the contract does 
not say in so many words that there shall 
be no such right in the ijurchaser. From 
the circumstances that the ninth defendant 
undertook in the sale-deed to discharge this 
particular encumbrance—in fact, the sale to 
him was for the very purpose that the other 
properties subject to the mortgage should be 
freed from the encumbrance—how could-wo 
say that he could claim marshalling and 
thus throw the burden of the mortgage 
primarily on the properties not sold to him. 
I am not able to see why we should not hold 
that there was a contract to the contrary. 
In u A. L. 3. 49D^ where a question arose 
as regards the right to contribution by pur¬ 
chasers of properties mortgaged, it was held 
that the plaintiffs, who undertook to dis¬ 
charge the encumbrance that existed on the 
two and wore left in xjossession of 

funds for that puiqjose, could not claim con¬ 
tribution from the defendants who purchased 
one of the properties as free from encum¬ 
brances, "Mar.shalling w’hich is enunciated in 
s. 56 i.s the converse of contribution and the 
ground on which the Privy Council in 52 
aI>Ij. 353^ distinguished 9 A. L. J. 499,^ from 
the facts before them was that, in the case 
with which they had to deal, the appellants 
who claimed the right to contribution, were 
not parties to the contract between the 
mortgagor and the purchaser, Sher Singh, 
the ancestor of the respondents. In a case 
where, as between the mortgagors and the 
purchaser, the latter undertook to discharge 
a i^revious encumbrance on one of the pro- 
X)erti€3 and failed to do so, he cannot insist 
on the burden of the mortgage which sub¬ 
sists only by reason of his default, being 
thrown in the first instance on properties 
wliich were intended under the contract to 

1. (’ll) 9 A. L. J. 499 : 14 I. C. 179, Rlohamed 
Abban V. Mohamed Hamid, 

2. (’30) 17 A.I.K. 1930 P. C. 183 : 52 All. 358 : 
57 I. A. 130: 124 I. C. 911 (P.C.). Oancshilal v- 
Cbaran Singh. 


be relieved from the obligation of the en¬ 
cumbrance. In my view, a case has been 
made out even for the appellants insisting 
that item (i) should he sold first; but that is 
not what is wanted now. Ail that we are 
concerned with is whether there should bej 
any direction that ninth defendant’s item (l)j 
should be sold last. Neither law nor equityj 
justifies such a direction. The second appeal) 
is allowed with costs right through. 

c.R.K./v.B. Appeal allowed, 

[Case No, 30.] 

A. 1. R. (33) 19^6 Madras 60 
Kuppuswami Ayyar J. 

In re Bhiipatiraju Mamaraju 

Accused. 

Cdmlnal Revn. No. 408 and Case Referred 
No. 26 of 1945, Decided on 26th July 1945; refer¬ 
ence made by District Magistrate, West Godavari, 
D/. 21st April 1945. 

Bvidence Act (1872), S. 114 — Accused born 
deaf and dumb found in possession of stolen 
articles — No presumption can be drawn that 
accused committed theft and house breaking. 

Even though there is no direct evidence of theft 
or of bouse breaking and the only evidence is the 
possession by the accused of stolen articles shortly 
after the theft it will be open to the Court to draw 
a presumption under S. 114 that he must have 
been the thief if he is not able to satisfactorily ex¬ 
plain that possession. If the theft could not have 
been committed without house breaking it may be 
presumed he must have committed the boose 
breaking. But when it is not possible to communi¬ 
cate with the accused because he was born deaf 
and dumb and could not be made to understand 
what he was asked and could not give an explana¬ 
tion of his possession no inference under S. 114 
can be drawn, and the accused cannot be found 
guilty of the offence of bouse breaking and theft 
under Ss. 457 and 330, Penal Code. [P 61 C 1] 

Public Prosecutor — for the Crown. 

Order. — This is a reference to this 
Court by the District Magistrate of West 
Godavari. He has submitted the records in 
G. C. NO. 475 of 1944 on the file of the Sub- 
Magistrate, Bhimavaram under S. 34i, Cri¬ 
minal P. C., for passing the necessary orders 
thereon. The accused in the case was a 
born deaf and dumb mute. He was charged 
under ss. 457 and 380, Penal Code, for hav¬ 
ing broken open into house and having com¬ 
mitted theft of two brass vessels and a 
tiflSn-carrier. Under S. 341, Criminal P. C., 
if an accused person though not insane, can¬ 
not be made to understand the proceedings 
the Court may proceed with the inquiry or 
trial and in the case of a Court other than 
a High Court, if such inquiry results in a 
commitment, or if such trial results in a 
conviction, the in’oceedings shall be forward- 
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ed to the High Court with a report of the 
eiroumstances of the oase and the High 
Court shall pass thereon such orders ns it 
thinks fit. In this case the Magistrate has 
found the accused guilty of the offence under 
ss. 457 and 880 , Penal Code. There is no 
direct evidence of theft or house breaking. 
The only evidence about the commission of 
the offences is that of P. w. i. He had 
locked his house and gone one night and 
returned the next morning. The lock was 
found picked and a tiffin-carrier and two 
brass vessels kept inside were missing. The 
evidence against the accused is that they 
were found in his possession. The police 
chased him and he dropped the vessels. 
That is all the evidence we have in this 
case. Even though there is no direct evi¬ 
dence of theft or of house breaking and the 
only evidence is the possession by the ac¬ 
cused of stdlen articles shortly after the 
theft it will be open to the Court to draw a 
presumption that he must have been the 
thief if he is not aSle to satisfactorily ex¬ 
plain that possession. If the theft could not 
have been committed without house break¬ 
ing it may be presumed he must have com¬ 
mitted the house breaking. That the articles 
were stolen and that they must have been 
obtained by house breaking is clear from the 
evidence of P. W. l. But that will only show 
that house breaking and theft were commit¬ 
ted. But the question is whether it is the ac¬ 
cused that committed it. The only evidence 
against him was that he was in possession 
of them. An inference under s. 114, Evi¬ 
dence Act, could be drawn only if he is not 
able to explain his possession of them. It is 
not possible to communicate with the ac¬ 
cused because he was born deaf and dumb 
and there is nothing to indicate that be was 
asked to explain or he explained. If he 
could not be made to understand what he 
was asked and if he could not give an 
explanation, no inference under S. 114 can 
be drawn. It is only if an explanation is 
called for and he fails to give a satisfactory 
one, such a presumption could be drawn. 
In these circumstances, I do not think, I will 
be justified in supporting the conviction. It 
is ijnneoessary to take further steps in this 
case in view of the fact that the accused has 
been in jail for three months. He is accor¬ 
dingly acquitted and set at liberty. 

C.R.k./g.n. Accused acquitted. 


[Case No. 31.] 

A. 1. R. (33) 1946 Madras 61 
IjBACH C. J. and Rajamannar J. 

V emulapalli Satyanarayana and 
others — Appellants 

V. 

Vatrapti 'Kajireddi and others — 

Kespondents. 

Appeal No. 325 of 1944, Decided on 2nd August 
1945, against order of District Court, Ristna at 
MasuUpatam, D/- 17th December 1943. 

(a) Limitation Act (1908), Art. 182 (5)—Error 
to mention number of suit renders application 
for execution not in accordance with law. 

Order 21, R. 11, Civil P. C., is mandatory. An 
application for execution, which does not contain 
the specified particulars mentioned in that rule one 
of which is the number of the suit, therefore, is 
not in accordance with law : (’36) 23 A. I. R. 1936 
AU. 17, Dissent. ; (’40) 27 A. I. R. 1940 Mad. 
215 and (’43) 30 A. I. R. 1943 P. C. 98, Rel. on. 

[P 62 C 2 ; P 63 C 1] 

Limitation Act — 

(’42) Chitaley, Art. 182, N. 61. 

(b) Limitation Act (1908), Art. 182 (5) — 
Prayer for notice under O. 21, R. 22, Civil 
P. C., is step-in-aid of execution. 

A prajor contained in a petition of execution for 
the issue of notice under O. 21, R. 22, Civil P. C., 
is a step-in-aid of execution : 28 RIad. 557 ; 18 
M. L. J. 14 and 25 Cal. 594 (P. B.), Rel. on. 

CP 63 C 1] 

Limitation Act — 

(’42) Chitaley, Art. 182 (5), N. 116, Pt. (2). 

(’38) Rustomji, Page 1807, Pt. (4). 

K. TJmamaheswarain — for Appellants. 

V. Govindarajachari, K. Mangachari and 
N. Suryanarayana — for Respondents. 

Leaoh G. J« — The question in this ap¬ 
peal is whether the execution of a decree 
obtained by the appellants in O. S. No. 62 of 
1932 in the Court of the District Judge of 
Kistna is barred by the law of limitation. 
The District Judge has held that it is. The 
decree was passed against ten of the fifteen 
defendants, namely, against defendants 1 to 
9 and 15. We agree with the District Judge 
that the decree is barred against defendants 
1 , 3 to 5, 7 to 9 and 15. Whether it is bar¬ 
red against defendants 2 and G will depend 
on the result of a further inquiry which we 
propose to order the District Judge to make. 

The decree was passed on 29th January 
1935 for the payment of Rs. 6181-4-0 with in¬ 
terest and costs. On 27th January 1938 the 
decree-holders filed a petition asking for the 
execution of the decree by the arrest of the 
judgment-debtors. As the application was 
made two years after the date of the decree 
the decree-holders included in their petition 
a prayer for the issue of notice under the 
provisions of o. 21 R. 22 , Civil P. C. Unfor- 
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tunately in the execution petition the suit 
was described as being O. S. Jio. 62 of 1931, 
whereas the correct number was O. S. No. 62 
of 1932. As the names of the parties did not 
tally with the names of the parties in o. S. 
NO. 62 of 1931, the petition was returned to 
the decree-holders with these remarks : 

“O. S. No. 62 of 1931 quoted io the execution 
petition is not correct as the names of the parties 
do not tally. For other particulars, decree copy has 
not been filed. 

To state how this is an application in accordance 
with law when the amount due under the decree 
on the date of filing of the execution petition was 
not noted.” 

This order was passed on 1st February 1938. 
The petition for execution was returned to 
the decree-holders, who re-presented it on 
llbh February 1938 with a prayer that a 
week’s time might be granted for the filing 
of a copy of the decree. On l4th February 
1933, time was granted until 21st February 
1938. The petition was re-presented on 23rd 
February 1933 with a prayer that a further 
week’s time should be granted. As a i>eti- 
tion for the extension of time had not been 
tiled the District Judge, on 26th February 
1938, passed an order formally dismissing 
the petition for execution. This order was 
endorsed on the petition itself. 

On 2 ‘ith July 1041 the decree-holders filed 
another i^etition for execution, and this peti. 
tion was returned for the furnishing of fur¬ 
ther necessary particulars. It was dismissed 
on 4th September 1941 for default in furnish¬ 
ing the particulars. An application for re. 
view of the dismissal order was dismissed 
on 20th February 1942. 

Tlie aiipUcation which has given rise to 
this appeal was filed on 14th November 1942. 
The decree-holders maintained that the peti. 
tion of 27th January 1938 was in accordance 
with law and that in any event their prayer 
for notice under O. 21, R. 22 was a sti-p-in- 
aid of execution, which in itself operated to 
save limitation. They also averred that de. 
fendants 2 and 6 had on 14th November 1939 
in proceedings before a Debt Conciliation 
Board acknowledged tbeir indebtedness 
under the decree. The District Judge held 
that the first petition for execution was not 
in accordance with law and therefore could 
not bo relied upon to save limitation. He also 
rejected tlic argument based on tlie prayer 
for notice under O. 21, R. 22, on the ground 
that {18 the jjotition for execution was not in 
accordance with law, the case did not fidfil 
the conditions embodied in Art. 182 (5), 
Diinitation Act. With regard to the alleged 
acknowledgment before the Debt Concilia- 


tion Board by defendants 2 and 6, the Dis¬ 
trict Judge said that this, if made, was made 
more than three years after the date of the 
decree and therefore did not help the decree- 
holders. The appeal challenges the validity 
of all these findings. 

In support of the objection to the decision 
of the District Judge that the application for 
execution was nob in accordance with law, 
the learned advocate for the appellants has 
referred to an observation of a Judge of the 
Allahabad High Court sitting alone made in 
A. I. R. 1936 ALL. 17,^ where he said that the 
omission to mention the number of the suit 
or the date of the decree did not by them¬ 
selves render the application for execution 
defective. We find ourselves unable to agree 
that the omission to mention the number of 
the suit is a defect which can be overlooked. 
In holding that the mistake in the number 
of the suit was fatal, the District Judge in 
the present case relied on £he judgment of 
Wadsworth J. in (1939) 2 M.L.J. 864.^ There 
an application for the execution of the decree 
was returned for rectification of the suit 
number and the execution petition was not 
presented within the time allowed. Wads¬ 
worth J. was of the opinion that the petition 
was not in accordance with law because of 
the requirements of o. 21, R. 11, Civil P. 0. 
That rule states that the application “shall” 
contain certain specified particulars one of 
which is the number of the suit. Moreover, 
in his judgment common sense indicated that 
an essential feature of an execution petition 
was that it should be identifiable with the 
suit nnder which it was filed. We consider 
that this is the correct view of the law. 

In 70 I. A. 83,^ the Privy Council drew a 
distinction between rules in O. 21, which are 
merely permissive and those which are man¬ 
datory. The question was later discussed by 
a Full Bench of this Court in (1945) 1 M.L.J. 
270* and in accordance with the judgment 
of the Privy Council it was held that R. 14 
is merely permissive unlike Rr. 11, 12 and 
13 which are mandatory. These judgments 
clearly govern this case, and consequently 
WG ho ld that the District Judge was rig ht in 

I. (’36) 23 A. I. R. 1936 All. 17 : 158 I. C. 752, 
iiaia Karo Gopal Singh v. Harlshchandra. 

2 (’40) 27 A.I.K. 1940 Mad. 216 : 189 I. C. 822 ; 
(1939) 2 M. L. J. 864, G. R. Naidu v. Venkata- 
swnini Naidu. 

3 (-43) 30 A. I. R. 1943 P. C. 98 : I. L. B. (1943) 
Nag. 669 ; I.L.K. (1943) Kar. P. O. 109 : 70 I. A. 
83: 208 I.C. 102 (P.C.), Govind Prasad v. Pawan- 
kuroar. 

4 (’45) 32 A. I. R. 1945 Mad. 154 : I.L R. (1946) 
Mad. 684 : 219 I. C. 506 : (1945) 1 M. L. J. 270 
(F.B.), Seshagiri Eao v. Subbarami Reddi. 
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Ifinding that the petition of 27th January 
1938, was not in accordance with law. 

The prayer contained in the petition of 
27th January 1988, for the issue of a notice 
under R. 22 of o. 21 was a step-in-aid of exe¬ 
cution. There are two decisions of this Court 
directly in point: 28 Mad. 657® and 18 M.L.J. 
14.® In each of these cases, the decision was 
by a Division Bench and the decision was 
that the prayer for the issue of the notice 
was a step-in-aid of execution. The same 
opinion was expressed by a Full Bench of 
the Calcutta High Court in 25 Cal. 594.^ There¬ 
fore the District Judge clearly erred in 
holding that this petition did not serve as a 
step-in-aid of execution. 

Now, what is the effect of that step? As 
we have pointed out, the original petition 
was dismissed by an order of the District 
Judge on 26th February 1938. This gave a 
further period of three years, either from 
the date of the application or from the date 
of the order dismissing it. The Full Bench 
which decided (1945) l M. L. J. 47,® left open 
the question whether time began to run from 
the date of the application or the date of the 
order on it, because it was unnecessary to 
decide it on the facts of that case. It is un¬ 
necessary for us to go into the question here 
because the execution petition of l4th Novem¬ 
ber 1942 was tiled more than three years 
after the date of the first i>etition. The de- 
fective petition of 24th July 1941, was also 
filed more than three years from the date 
of the order on the first petition. This means 
that the step in-aid pleaded by the decree- 
holders does not help them so far as the de¬ 
fendants, other than defendants 2 and 6, are 
concerned. It does help them with regard 
to defendants 2 and 6, if it be true that on 
14th November 1939, they admitted their lia¬ 
bility under the decree in proceedings before 
the Debt Conciliation Board. The District 
Court has not inquired into the question whe- 
ther there was such an admission. Conse¬ 
quently the inquiry must be held. The result 
is that the ajjpeal is dismissed with costs as 
against all the respondents, except respon- 
dents 2 and 4 (defendants 2 and 6, respec¬ 
tively). The case will be remanded to the 
District Court to inquire into the question 

5. (’05) 28 Mad. 557, Pacbiappa Acbari v. Poojali 
ScetiM n. 

6. r08) IB M. Li, j. 14, Kamakslu Pillai v. Rama- 
Bwuiui Pilliii. 

7. cesi 25 Cal. 594 (F. B.), Gopal Cbunder v. Go- 
sain I>as Kalay. 

8. (’45) .42 A. I. U, 194.5 Mad 130 : I.L.U. (1945) 
Mnd. 4«B : (1945) 1 M.L.J. 47 (F. B.), Ayi Goun- 
uan V. Solai Goundan. 


whether there was an acknowledgment of the 
debt made in the Debt Conciliation Board 
proceedings; and if it is so found, the decree- 
holder will be entitled to execute the decree 
against defendants 2 and G. If there was no 
acknowledgment, the i>etition against these 
defendants must also be dismissed. The costs 
of the appeal so far as respondents 2 and 4 
are concerned will be made costs in the 
further proceedings in the Court below. 

C.R.K./v.B. Order accordingly. 


[Case No. 32.] 

A. I. R. (33) 1946 Madras 63 
Horwill j. 

Valia Anjnthathi Thamburatti — 


Kalathingal XJmachahutty Umvxa and 
others — Mcspondenis. 

Second Appeal No. 1033 of 1944, Decided on 
9tb August 1945, from decree of Dist. Court, 
South Malabar, in A. S. No. 216 of 1943. 

(a) Malabar Compensation for Tenants Im¬ 
provements Act (1 1.1J of 1900), Ss. 5 and 6 — 
Damage caused by sub-tenants — Liability of 
tenant — Landlord should set off value of 
damage against compensation for improve¬ 
ments payable to sub-tenants — He can pro¬ 
ceed against tenant only if value of improve¬ 
ments payable to sub-tenants is insufticient. 

Although the Act makc.s provision for payments 
for improvements to be made direct to the sub¬ 
tenants, it does not purport to displace the ordinary 
relations between landlord and tenant. If, there¬ 
fore, sub-tenants commit any act of waste, the 
tenant is liable to the landlord for the acts done by 
his sub-tenants in the absence of any contract be¬ 
tween the landlord and sub-tenants. The Act does, 
however, permit the landlord to set oil against the 
compensation payable to sub-tenant any sum that 
may be due by way of rent and damages on the 
land held by that sub-tenant. This right to set off 
carries with it a corresponding obligation to set off 
against the value of irnt^rovements due to a sub¬ 
tenant the amount of dikinages committ>-d by that 
sub-tenant. Only if the value oJ the imjirovements 
is insulTiciont to compensate the landlord for dama¬ 
ges done, would the landlord bo able to havo 
recourse against his tenants for the damages com¬ 
mitted by his sub-tenant. [1’ G4 C 1, 2] 

(b) Malabar Tenancy Act (14 [XIV] of 1930), 
S. 20 (3) Melcharih — Grant of, by landlord 
does not deprive him of right to sue tenant for 
ejectment. 

The grant of melcharth by the landlord doe.s not 
deprive bun of his right to protect his interest. Ho 
can, therefore, bring a suit against the tenant for 
ejectment . (’40} 27 A. I. R. 1940 Mad. 577 and 
(’37) 24 A. I. R. 1937 Mad. 214 (F. li.), Jtel. on. 

[R G4 C 2] 

K. J-*. Ratnnkrishna Iyer — for Appellant. 

S. /?. Su6rrtr«<i>iia Iyer — for Respondents. 

Judgment. — The suit out of which this 
second appeal arises was one in ejectment 
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and for rent. The lessees were defendants 1 
and 2; but they sub-leased the land to other 
defendants, who out down trees and so enti¬ 
tled the landlord, according to the terms of 
the lease, to demand certain sums for those 
trees. So the claim became one for rent and 
for the value of the trees cut. Against that 
claim, the tenants, under S. 5, Malabar Com¬ 
pensation for Tenants Improvements Act, 
are entitled to improvements. Section 6 per¬ 
mits of a set-off being made, the landlord, 
upon eviction, receiving the difference be¬ 
tween the rent and the improvements. The 
trial Court found that a number of trees 
had been cut; and the Commissioner valued 
those trees. It permitted the plaintiff to set 
off the total damages against the total im¬ 
provements; but the lower appellate Court 
held that the persons who committed the 
damage were solely responsible for the acts 
committed by them, and so, while it permit¬ 
ted the idaintiff to set off against the im- 
l^rovements to bo given to those particular 
sub-tenants the value of the damages com¬ 
mitted by them, it refused to give the plain¬ 
tiff a decree agaiust his tenants, defendants 
1 and 2, for the damages committed by sub¬ 
tenants. It is against this modification of the 
decree that the arguments in appeal have 
l»oen directed. 

Defendant 2 has filed a memorandum of 
cross objections in which be contends that 
the plaintiff was not entitled to bring a suit 
at all ; because ho bad granted a melcharth 
to defendant 24, who alone was entitled to 
l.)L‘ing a suit. Defendant 2 has also question¬ 
ed the scale on which damages were awar¬ 
ded. Although the Malabar Compensation 
for Tenants Improvements Act makes pro- 
vision for payments for improvements to be 
made direct to the sub-tenants, the Act does 
not purport to displace the ordinary rela- 
fcions between landlord and tenant. If, there¬ 
fore, sub-tenants commit any act of waste, 
the tenant is liable to the landlord for the 
acts done by his sub-tenant in the absence 
of any contract between the landlord and 
the sub-tenants. The Act does, however, 
permit the landloi’d to set off against the 
’compensation payable to sub-tenant any sum 
itbat may be duo by way of rent and damages 
toil t-bc iand held by that sub-tenant. This 
irighb to set off seems to carry with it a cor- 
tresponding obligation to set off against the 
value of improvements due to a sub-tenant 
the amount of damages committed by that 
r^ub-tenunt. Only if the value of the im- 
•provements is insufficient to compensate the 
'landlord for damages done, would the land¬ 


lord be able to have recourse against hisi 
tenants for the damages committed by hi? 
sub-tenant. 

It is argued by the learned advocate for 
the respondent that the Court can and should 
grant relief against harsh terms in the le^e 
deed whereby excessive amounts are claimed 
by a landlord for trees cut by tenants. I do 
not, however, find that in the lower appel¬ 
late Court the respondent contended that 
the rate of damages awarded for the trees 
cut was^excessive. He denied that any 
damage was caused, and contended that if 
damage had been done, it should be paid for 
by the sub-tenants concerned. He did not 
say that the rates fixed in his lease deed were 
excessive and should be relieved against by 
the Court. The second appeal is allowed to 
the extent indicated above, i. e., the landlord 
will, as far as possible, set off the value of 
the damage committed by each sub-tenant 
against the compensation for improvements 
due to that particular sub-tenant. Only in 
the event of his being unable to recover from 
the value of the improvements the amount 
of the damages committed by that sub-ten¬ 
ant, will the landlord be entitled to proceed 
against the tenant; and then only for the 
difference between the values of the damage 
committed and of the improvements made 
by that sub-tenant. The tenant will, of course 
in his turn, be entitled to recover in execu¬ 
tion any sum paid by him to the plaintiff 
on account of the damage committed by that 
sub-tenant. When a melcharth is granted, 
the melcharthdar is authorised by the deed 
to take action against the tenants and to 
obtain possession of the land upon redemp¬ 
tion. It is argued that since that is so, the 
jenmi loses his right to bring a suit in eject¬ 
ment and for redemption of kudikanam. A 
“melcharth” is defined in the Malabar Ten¬ 
ancy Act as 

“the transfer by the landlord of part of his irUer^t 
in any land held by his tenant by which the 
transferee is entitled to evict such tenant. 

This definition does not suggest that by the 
grant of a melcharth, the landlord has no 
right to protect his interests; and it would 
he strange if the granting of a melcharth 
bad this effect. In I. L. R. (1937) Mad. 645, 
a case decided by a Full Bench of this Court, 
it was assumed that a jenmi did not ordi- 
narily lose his right to proceed against his 
tenant by the granting of a melcharth; the 
learned Judges having there to co^dOT 

1 (* 37 ) 24 A. I. B. 1937 Mad. 214: I.B.R. (1937) 

Mad. 845: 168 I. O. 110 (F. B.), Vicoopakshan 

Tfttwad Kftrnavftn. 
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whether on account of some special circum¬ 
stance there existing, the landlord had lost 
the rights he would otherwise have retained, 
A somewhat similar question to that discus¬ 
sed here arose in 51 m: D. W. 569,^ in which 
the learned Judge was not prepared to ac- 
cept the contention that the landlord had 
lost all rights to protect his interest by the 
granting of a melcharth. In that case, the 
melcharthdar had brought a suit and ob- 
tained a decree, but had failed to execute it. 
That case is sought to be distinguished on 
the ground that in this case the 'melcharth¬ 
dar had done his duty with’regard to certain 
lands which were the subject of the melcharth 
and that the melcharth was therefore acted 
upon. The melcharth was, however, acted 
upon in the case considered by Stodart J. 
in 61 M. D. W. 569;* for the melcharthdar had 
actually brought a suit and obtained a de¬ 
cree. I see no reason to think that by the 
execution of a melcharth the plaintiff lost 
his right to protect his interest. Before filing 
his present suit, he wrote to the melcharth¬ 
dar, who said that as he had been unable to 
evict the tenants, he was willing for the 
plaintiff to bring the present suit. The mel¬ 
charthdar was impleaded as defendant 24. 
In the appeal both parties will bear their 
own costs. The memorandum of cross, objec- 
tions is dismissed with costs. 

C.R.K./g.n. Appeal partly alloiued, 

2. (’40) 27 A. I. R, 1940 Mad. 577: 51 M. L. W. 

569, Cheria Mamnm v. P. Seyina. 


[Case No. 33.] 

^ A. I. R.(33) 1946 Madras 65 
Leach C. J. and Lakshmana Rao J. 
David Aberneathy Greenwood _ 


Gladys TIUdred Greenwood — 

Despondent. 

Original Side Appeal No. 53 of 1944, Decided on 
30th July 1945, from judgment and decree nisi of 
Kunhi Raman J., passed in O. M. S. No. IB of 
1943, D/- 11th August 1944. 

• Divorce Act (1869), Ss. 7 and 19 (4)—Peti¬ 
tion by wife for declaration of nullity of mar¬ 
riage under S. 19 (4)—Ss. 7 and 19 (4) exclude 
operation of S. 107, Evidence Act—Petitioner 
must prove affirmatively that first wife was 
alive on date of her marriage sought to be 
annulled. 

Af a Christian, had been previously married, but 
he had not heard of his wife for over seven years . 
and consequently presumed her to be dead. A then 
married B who was a major and had knowledge of 
former marriage. B filed a petition for decla¬ 
ration under S. 19 (4), Divorce Act, that her niar- 
1946 M/9 cfc 10 


riage with A was null and void because A's first 
wife was still alive. She failed to prove this but re¬ 
lied on the presumption in S. 107, Evidence Act, 
maintaining that all that she had to prove was A‘s 
first wife was alive within 30 years of the petition 
and if A failed to prove affirmatively that his first 
wife was dead on the day of his second marriage, 
B was entitled to the declaration : 

Held that the presumption under S. 107, Evi¬ 
dence Act, does not apply to petition for decla¬ 
ration of nullity, by reason of Ss. 7 and 19 (4) 
Divorce Act; [p 67 c Ij 

Held further that the very nature of the relief 
sought demanded positive proof on the part of B 
that A*s first wife was alive on the date of her 
marriage with A. [P 67 C 2] 

Sita Devi and R. Rajeswara Rao _ 

for Appellant. 

O, T. O. Namhiar — |or Respondent. 

Leach C. J.— This case is unparalleled 
and it raises an important question of law. 
The appellant was married to the respon¬ 
dent on 9th June 1933 at All Souls Church, 
Coimbatore. The appellant had been previ¬ 
ously married, but he had not heard of his 
first wife for over seven years and conse¬ 
quently presumed her to be dead. The ap¬ 
peal arises out of a petition filed by the 
respondent on the original side of this Court 
under the Indian Divorce Act for a declara¬ 
tion that her marriage with the appellant 
was null and void because his first wife was 
still alive. She failed to prove this fact, but 
maintained that she was entitled to rely on 
the presumption stated in s. 107, Evidence 
Act, which says that when the question is 
whether a person is alive or dead, and it is 
shown that the person was alive within 30 
years, the burden of proving the person to 
be dead is on him who affirms it. In other 
words, she maintained that all she had to 
prove ^was that the appellant’s first wife was 
alive within 30 years of the petition and if 
the appellant failed to prove affirmatively 
that his first wife was dead on 9th June 1933 
she was entitled to the declaration. The 
learned Judge accepted this argument and 
as there was no evidence ou the record that 
the first wife was dead when the second 
marriage took place he granted her petition. 
The appellant says that the respondent can- 
not be given the relief sought by her unless 
she proves positively that his first wife was 
alive on the date of the second marriage. 

Before dealing with the question of law 
involved, we will state the facts in some de. 
tail. The appellant’s first marriage was to 
one Mary Rachel Greenwood and took place 
at the Roman Catholic Church, Agra Can. 
tonment, on lOtli September 1913. On I2th 
July 1914 a son was born to this union. On 
20th January 1920 the wife left her husband 
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and took the boy with her; but in the 
month of November of the following year 
she handed over the child to him at Bel¬ 
lary where he was employed as the Superin¬ 
tendent of the local jail. From then until 
the middle of 1923, they corresponded, but 
the correspondence then ceased. In 1924 the 
appellant took the boy to England and 
placed him in a school there. In 1927 the 
boy was taken seriously ill and the appel¬ 
lant tried to get in touch with his wife but 
all his letters were returned and he failed 
to discover whether she was alive or dead. 

Not having heard anything of his first 
wife after 1923 the appellant in 1933 pre¬ 
sumed her to be dead and he proposed mar¬ 
riage to the respondent. The respondent is 
an Anglo-Indian and, being then 20 years 
of age, was a major. The appellant dis¬ 
closed to her and to her father the fact of 
his previous marriage and the subsequent 
events. The priest whose duty it would be 
to marry them in the absence of lawful im¬ 
pediment was consulted and at his sugges¬ 
tion the appeUant made further enquiries 
with the view to ascertaining whether his 
first wife was alive. The enquiries failed to 
produce any information with regard to her, 
and the resi^ondent and her father being 
satisfied that the first wife had not been 
heard of for over seven years, the respon- 
dent agreed to marry the appellant. The 
marriage ceremony was duly performed 
and the resix)ndent has borne to the appel- 
lant two children, a boy and a girl, both of 
whom are alive. 

The appellant avers that the respondent 
lilcd the petition for the declaration of nul¬ 
lity of the marriage because she intended to 
marry an army officer with whom he al¬ 
leges she is living in adultery. If the res- 
X)ondent’s marriage to the appellant is a 
nullity, the question of her intirhacy with 
another man will not be a factor in the 
ease; but the Court can inquire into the res¬ 
pondent’s motive in instituting these pro¬ 
ceedings. In her petition she asked for an 
oi'der giving her the custody of the children 
and the appellant was prepared to resist 
this apx^lication on the ground that she was 
living in adultery. Realising that this ques¬ 
tion would have to be investigated if she 
l^ersisted in her application for the custody 
of the children, she abandoned that part of 
her case and asked that the custody be given 
to her father. These facts do support the 
appellant’s contention that the respondent’s 
l)etition has been filed with an ulterior 
object. The appellant vigorously opposed 


the petition, realising that if it were granted 
it would involve a declaration of the illegi¬ 
timacy of his children by the respondent. 
In the course of the hearing the respondent 
produced four letters dated 18th May 1925,. 
lOth June 1925, lOth September 1925 and 8th 
January 1926 respectively which she saya 
were written by the first wife to the appel¬ 
lant. She has also produced a letter which- 
she says the first wife wrote to the respon¬ 
dent’s father on 3rd September 1934, that is, 
after the respondent’s marriage to the 
appellant. The appellant says that these 
letters are forgeries. The learned Judge 
refused to have regard to them because 
there was no evidence proving that they are 
in the handwriting of the first wife. Thia 
being the case, the learned Judge was quite 
right in ignoring them. Without proof that 
they were written by the first wife the 
Court cannot, in view of the appellant’a 
denial of their authenticity, have any regard, 
to them. We may add that the appeal has 
proceeded on the basis that there is no evi¬ 
dence that the first wife was alive on 9th 
June 1933. The appeUant says that the 
Court is not entitled to have regard to 
s. 107, Evidence Act, because of the provi¬ 
sions of s. 108 . The latter section reads as 
foUows : 

“Provided that when the question is whether a 
man is alive or dead, and it is proved that he has 
not been heard of for seven years by those who 
would naturally have heard of him if he had been 
alive, the burden of proving that he is alive is 
shifted to the person who affirms it.” 

The appellant says that as his first wife had 
not been heard Of for seven years when he 
married the respondent, the burden of prov¬ 
ing that his first wife is alive is shifted to 
the respondent, which means that so far as 
this case is concerned, S. 108 overrides S. 107. 
The learned Judge held that S. 108 did not 
apply because the appellant was not a ijer- 
son who would naturaUy have heard of his 
first wife if she had been alive. Her parents 
were dead. Her only brother was a prisoner 
of war in Malaya and therefore without 
means of communication. His first wife had 
left him in 1920 and correspondence with 
her had ceased in 1923. In these circum¬ 
stances the learned Judge considered that 
the requirements of the section had not been 
fulfilled. We are not altogether convinced 
that this is a proper way of looking at the 
question. His first wife had borne him a 
son and for the latter’s sake she might have 
written to him as she had done up to the 
middle of 1923. At the same time we do not 
propose to base our decision on the effect of 
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S. 108 in this case. We will a.ssunie that the 
learned Judge was here right. We will now 
pass on to consider the appellant’s conten. 
tion that in order to succeed the respondent 
must prove by positive evidence that his 
first wife was alive on the date of the second 
marriage. It must be borne in mind that the 
Divorce Court exercises a peculiar jurisdic¬ 
tion. In 1929 p. at pp. 30 and 3i, Scrutton 
Ij. J. said that the Divorce Court is entrusted 
with a jurisdiction of national importance. 
The stability of the marriage tie, and the 
terms on which it should be di^olved, in¬ 
volve far wider considerations than the will 
or consent of the parties to the marriage. 
The Divorce Court does not, as other Courts 
do, act on mere consents or defaults of 
pleading, or mere admissions by the parties; 
nor does it readily act on uncorroborated 
confessions. Scrutton L. J. went on to say : 

“When the full Court of appeal in 1909-P. 1233 
at ^ge 131, discussed the effect of estoppel of the 
parties on the jurisdiction of the Court, Lord 
Cozens-Hardy said : ‘The jurisdiction in matters 
of divorce is not affected by consent. No admission 
of cruelty or adultery, however formal, can bind 
the Court. The public interest does not allow par¬ 
ties to obtain divorce by consent, and the analogy 
of ordinary actions cannot be applied* : see Flet¬ 
cher Moulton Ij. j. 1909-P. 123^ at page 142 
and Farwell L. .T. 1909-P. 1232 at p. 144. In the 
King’s Bench Division, if default is made in deli¬ 
vering defence, the plaintiff is entitled to judgment 
on the allegations in the statement of claim, which 
are taken to be admitted without proof. In the 
Divorce Division the petitioner must prove his case, 
though the respondent does not defend. Many 
agreements between husband and wife will not ^ 
recognised as being contrary to public policy. An 
agreement to separate in three years’ time; an 
agreement not to take divorce proceedings for 
future adultery, will not be enforced or recognised 
by the Court. Collusive or condoned adultery will 
not be a foundation for a petition for divorce. The 
alteration of the status of marriage involves consi¬ 
derations far beyond the private agreement of the 
parties.” 

These observations apply equally to divorce 
and nullity proceedings in India. 

In England there is no such presumption as 
that allowed by s. 107, Evidence Act, and 
therefore under English law the respondent 
would undoubtedly have to prove that the 
appellant’s first wife was alive on 9th June 
1933 in order to get a decree of nullity. The 
question then is whether S. 107 applies to a 
petition for a declaration of nullity under 
the Divorce Act. In our judgment it does 
not, by reason of the provisions of ss. 7 and 19 
(4), Indian Divorce Act. Section 7 of that Act 

1. (1929) 1929 Pro. 1 : 98 L. J. P. 1 : 139 L. T. 
416 affirmed in 1929 A. C. 601 : 98 L. J. P. 81, 
Hyman v. Hyman; Hughe.s v. Hughes. 

2. (1909) 1909 Pro. 123 : 78 L. J. P. 62 : 100' 
L. T. .557, Harriman v. Harriman. 
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states that the Courts shall in all suits and 
proceedings thereunder act and give relief 
on principles and rules which, in their opi¬ 
nion, are as nearly as may be conformable 
to the principles and rules on which the 
Court for Divorce and Matrimonial Causes 
in England for the time being acts and 
gives relief. Section 19 (4) indicates in plain 
language that a decree for nullity can only 
be given on proof of' the fact that the for. 
mer husband or wife was living at the time 
of the second marriage. There is no room left 
here for the application of S. 107, Evidence 
Act. The Divorce Act governs these proceed¬ 
ings and S. 107, Evidence Act, must be ignored 
as it is in conflict. It would indeed be a 
lamentable situation if parties could marry 
under the circumstances and with the know¬ 
ledge with which the parties to this case 
were married and then one of them could 
have the marriage declared null and void 
on a mere presumption, especially when it 
involved the issue of the marriage being 
regarded as illegitimate. Fortunately the 
provisions of the Divorce Act preclude the 
operation of S. 107, Evidence Act, in such 
a case and consequently we are not called 
upon to decide whether the section could be 
invoked had the Divorce Act been silent on 
the question. We may, however, add that 
there appears to be substance in the argu¬ 
ment of the learned counsel for the appel¬ 
lant that the very nature of the relief sought 
demanded positive proof on the part of the 
respondent that the appellant’s first wife 
was alive on 9th June 1933. The appeal is 
allowed and the respondent’s petition dis- 
missed. 

c.R.K./v.B. Appeal alloxoed. 

[Case No. 34.] 

A. I, R. (33) 1946 Madras 67 
Yahya Ali j. 

Ambujamrnal — Appellant 

V. 

Singarammal and others — Respondents. 

Appeal No. 322 of 1944, Decided on 17th Septem¬ 
ber 1945. against appellate order of Sub-Judge. 
Cbingleput, L>/- 16th March 1944. 

Limitation Act (1908), Arts. 181, 182 (2) _ 

Maintenance decree — Decree sought to be 

varied by suit—Execution petition after passing 

of decree restoring maintenancedecree_ Held 

period between institution of suit for variation 

and final decree in it not to be excluded _ 

Article 181 applicable and not Art. 182 (2). 

A decree for maintenance payable in cash was 
passed in 1922. The decree was being executed until 
filing of a suit in 1935 for variation of the main¬ 
tenance into grain basis from cash. The trial Court 
decreed the claim partly on 9th July 1937. On 
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appeal the suit was dismissed on 12th August 1940. 
During the pendency of the suit the decree-holder 
sought to execute maintenance decree, but it was 
dismissed on 13th August 1937 as not pressed. A 
fresh application was tiled in 1941 claiming dues 
from 10th January 1935 to 10th January 1941 : 

Held (1) that the suit for variation of the main¬ 
tenance decree was no legal impediment in the way 
of execution. Hence the period of the suit could 
not be excluded: (’44) 31 A. I. R. 1944 Mad. 67 
and (’27) 14 A. I. R. 1927 Mad. 597, Bel. on; 

[P 69 C 1] 

(2) that Art. 181 applied and not Art. 182 (2); 

[P 69 C 1] 

(3) that the order passed on the execution peti¬ 

tion filed in 1937 was final and therefore the peti¬ 
tion filed in 1941 could not be treated as a revival 
or continuance of the petition. [P 69 C 1 ] 

K. S. Desikan and S. Baja OQ'palan — 

for Appellant. 

R. GoTpalaswaini Iyengar and A. Pattabiraman 

— for Respondents. 

Judgment. —Sesbadri Aiyangar had two 
sons, Rangachai’i and Raghavachari, both of 
whom died issueless. Rangachari’s widow is 
Ambujammal who is the appellant. Ragha- 
vachari’s widow was Tii’uvengadammal who 
adopted her daughter’s son, Padmanabha- 
chari, whose father was her son-in-law, 
Chakravarthi Aiyangar. Ainbujammal filed 
O. S. NO. 29 of 1921 against Thiruvengadam- 
mal and Chakravarthi, the latter for being 
in possession of the proi^erty belonging to 
the family. She claimed a half share in the 
properties and she questioned the adoption. 
The suit was ultimately compromised. On 
22 nd August 1922 a compromise decree was 
l)assed which provided for the payment of 
Rs. 225 per annum to her towards mainten¬ 
ance, the payment to be in two instalments 
one in March and the other in June. The 
decree was being executed until O. S. No. 164 
of 1935 was filed by Chakravarthi Aiyangar 
praying for the reduction of the maintenance 
amount awarded under the compromise 
decree. It was not precisely a reduction but 
it was a i^rayer to convert the maintenance 
into grain basis from cash basis which in 
effect led to a reduction. Chakravarthi 
Aiyangar succeeded to some extent as the 
first Court decreed that maintenance should 
be put on grain basis. The decree of the 
first Court in O. S. No. 154 of 1935 was passed 
on 9th July 1937. Ambujammal appealed 
against that decree and the Subordinate 
Judge of Chingleput allowed the appeal 
(A S NO. 56 of 1940) On 12th August 1940 
and dismissed Chakravarthi Aiyangar’s suit, 
thereby restoring with full effect the corn- 
promise decree in o. S. No. 29 of 1921 dated 
22 nd August 1922. On 24th June 1937 Amhu- 
jammal filed E. P. No. 280 of 1937 for 


execution of her maintenance decree. That 
execution petition was dismissed on 13th 
August 1937 as not pressed consequent upon 
an endorsement made on the above execu¬ 
tion petition that the petition might be 
closed for the'present. After the passing of 
the appellate decree in A. s. No. 66 of 1940, 
Ambujammal filed E. P. No. 386 of 1941 out 
of which the present appeal arises. She 
claimed maintenance due to her from 10th 
January 1935 to lOth January 1941, The 
respondent opposed the application and con¬ 
tended that the claim was barred by limita¬ 
tion for the period from 10th January 1935 to 
31st March 1938. The learned District Munsif 
excluded the maintenance for that period 
and ordered execution for the balance. An 
appeal against the said order before the 
Subordinate Judge of Chingleput was dis¬ 
missed and the present appeal is against the 
said order. 

* The learned advpcate for the' appellant 
has put ’forward three propositions. First, 
that the period from 9th July 1937 when the 
District Munsif passed the decree in O. S. 
NO. 154 of 1935 to 12th August 1940 when the 
Subordinate Judge virtually restored in full 
the decree in O. S. No. 29 of 1921 should he 
excluded, as during that period the decree 
in o. S. NO. 29 of 1921 was incapable of exe- 
cution in the form in which it was passed. 
The second contention is that, if Art. 181 does 
not apply, Art. 182 would apply and the case 
would come under the second clause of that 
Article which provides that where there has 
been an appeal limitation runs from the 
date of the order of the appellate Court. 
The third argument is that E. P. No. 386 of 
1941 should be treated as a revival or con¬ 
tinuance of E. P. NO. 280 of 1937 because 
there was no final disposal of that execution 
petition, the order of dismissal having been 
passed on the endorsement that the j^etition 
might be closed for the present. I see no 
force in any of those three contentions. 
With regard to the first point, learned 
counsel relied on the general rule enunciated 
by the Privy Council in 60 Cal. l' atp. 7. The 
rule laid down by their Lordships that : 

“So long as there is any question sub judlce 
between any of the parties, those aSected shall not 
be compelled to pursue the so often thorny path of 
execution, which, if the final result is against them 
may lead to uo advantage.’’ 

It tvas contended that this i^rinciple has 
been followed by Krishnan Pandalai J. in 65 

1 . (’32) 19 A. I. R. 1932 P. C. 165 : 60 Cal 1 : 59 
I. A. 283 : 137 I. C. 529 (P. C.), Nagendranath 
De V. Suresbehandra De. 
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M, D. J. 747^ and by a Division Bench of 
this Court in 1938-2 M. D. J. 1048.® All those 
cases may be distinguished on the ground 
that in those cases there was an impediment 
in the way of the execution of the decree. 
In the present case there was’no difficulty . 
whatever in the matter of execution of the 
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Leach C. J. and Patanjah Sastri J 
Province of Madras — Appelllxnt 

J 

C. A. Galia Kotwala and Co,, Ltd. — 


decree in o. S. No. 29 of 1921 until the pass¬ 
ing of the decree by the District Munsif in 
o. S. NO. 164 of. 1935. Even thereafter the 
decree could have been executed for that 
part of the amount which was granted under 
that decree. In 1943-2 M.L.J. 510* this aspect 
of the matter has been fully emphasised. 

The learned Judges in that case said: 

*‘In 52 M. Li. 3. 396,^ this Court held that so 
long as there is no legal impediment to the filing 
qt a suit earlier, time cannot be excluded, and in 
64 M. Li. j. 664,^ it was held that no equitable 
grounds for the suspension of a cause of action 
can be added to the provisions of the Indian Limi¬ 
tation Act. In dealing with a casq under S. 15, 
Limitation Act, the Allahabad I^gh Court in 

1. L.R. 1939 All. 2077 pointed out that there is no 
reference in the section to the case of the execution 
of one decree being suspended or rendered impon- 
sible by a subsequent decree inconsistent with it in 
another suit.” 

In 60 Mad. 417“ a Division Bench of this 
Court emphasised the same principle that so 
long as there was no legal impediment to 
the filing of the suit earlier, no time can be 
excluded. The first contention therefore fails. 
With regard to the second argument, when 
there is a specific Article, viz., Art. 181 ap. 
plicable to the case. Art. 182 cannot be 
invoked. The last argument is equally 
without substance. The order passed by the 
Court is that the execution petition was dis- 
missed as it was not pressed. This was un¬ 
doubtedly a final order and it cannot be 
said that the subsequent petition filed in 1941 
can be treated as a revival or continuance 
of the petition which was concluded by that 
order. The appeal fails and is dismissed with 
costs of respondent 4. Leave to api>eal is 
refused. 

C.U.k /m.D. Appeal dismissed. 

2. ('33) 20 A.I.Ii. 1933 Mad. 785 : 145 I. C. 930 : 
65 M. L. .J. 747, Mangamma v. Nacayanappa. 

3. (’39) 26 A.I.U. 1939 Mad. 157 : I. L. R. (1939) 
Mud. 252 : 1«1 1. C. 491 : 1938-2 M. L. .J. 1048, 
Sri Rainachandra Rao v. VunkatcHwara Rao. 

4. (’44) 31 1. R. 1944 Mad. 67 : 1. L. U. (1944) 

Mad. 410 : 215 I. O. 318 : 1943-2 M. L. .1. 510, 
Chidambaram Cbettiar v. Moyyappa Chottiar. 

5. (’27) 14 A.I.R. 1927 Mad. 507 : 50 .Mad. 417 ; 
52 M. L. .1. 396, Satyanaiayana v. Seethayyn. 

6. (’33) 20 A. I. R. 1933 Mad. 418 : 56 Mad. 490: 
143 I. C. 1 : 64 M. L. T. 664 (F. B.>, Tripura 
Sundaramma v, Abdul Kbjider. 

7. (’39) 26 A. I. R. 1939 All. 82 : I. L. R. (1939) 
All. 207 : 180 I. C. 927, Laksbmichand v. 13ibi 
Kulsumuiiis.-ia. 


Respondent. 

Original Side Appeal No. 62 of 1944, Decided on 
6th August 1945, from judgment and decree of 
Chandrasekhara Aiyar J., in O.S. No. 254 of 1943, 
D/- 11th October 1944. 

^Sale of Goods Act (1930), S. 42—Rejection of 
^ods accepted without reservation after 
lapse of reasonable time is no rejection — 
Payment made for'goods received and goods 
sent for being mended are acts inconsistent 
with the ownership of the seller within the 
^meaning of S. 42. 

/ A agreed to supply B 10,000 feet of hre hose 
[ pipe of a certain quality. A supplied 7986 feet hose 
pipe in instalments between 28th April 1942 and 
8th May 1942. Each consignment of the pipe was 
accompanied with an intimation from A to reject 
the pipes within three days if they were not found 
to be of the quality agreed upon. The payment 
for the goods supplied was made by B in full by 
15th May 1942. A was first intimated of the defec¬ 
tive quality of goods on 7th July 1942. Further B 
had sent the hoses for rubberization to C : 

\lleld that rejection of goods was not made 
within a reasonable time, that the acts of B of 
sending the hoses for rubberization to C and of 
making a payment for hoses received were incon¬ 
sistent with the ownership of A and that B must, 
therefore, bo deemed to have accepted the goods, 
within the meaning of S. 42, Sale of Goods Act : 
. (1872) 7 C. P, 438, Be/. [P 72 C 1, 2J 

Advocate-General (instructed by Crown Soli¬ 
citor) — for Appellant. 

T. K. Rajagopala Iyengar — for Respondent. 

Leach C. J. —The plaintiff in this action 
and the appellant in the appeal is the 
Government of ^ladras. It sued on the 
original side of this Court to recover from 
the respondent, a limited liability company 
trading in fire hose pipe, the sum of 
Rs. 24,982-6-0, moneys whicli it had ijaid to 
the defendant for goods supplied, the allega¬ 
tion being that the goods had proved to be 
of inferior quality. The contract was for the 
supply of 10,000 feet of hose. The hose was 
delivered in instalments between 28th April 
1942 aiid 3rd June 1912. By 8th May 1942 
the defendant had delivered 7986 feet and 
had received payment in full for this quan¬ 
tity by I5th May 1942. The balance of the 
contract was tlelivered in three instalments 
between 19th May 1942 and 3rd Juno 1942, 
but these goods were not paid for. The 
Rs. 24.932-G-O represented the price of the 
7980 feet supplied up to sfcli May 1942. The 
defendant brought a counter-claim for the 
price of the goods delivered and not paid for, 
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the amount being Rs. 6559-13-0. The learned 
trial Judge (C handras^hL^ra Aiyar J.) held 
that the gooda^^^^^S^plied' were inferior 
quality, and consequently the plaintiff could 
have rejected them, but it had in fact 
accepted them; in any event the right of 
inspection and rejection was not exercised 
within a reasonable time. The plaintiff 
included in the plaint an alternative plea 
for damages for breach of warranty of 
quality. The learned Judge was of the 
opinion that there was no evidence on the 
record on which such damages could be 
assessed and he rejected this plea also. As 
he held that the plaintiff had accepted the 
goods, he gave the defendant a decree for 
the amount of the counter-claim^ 

It is necessary to set out the facts in 
detail. On 13th January 1942, the defendant 
wrote to the Special A. R. P. Officer a letter 
stating that it was in a position to supply 
best (juality of canvas hose according to a 
sample sent with the letter at Rs. 1-13-6 per 
foot, f. o. V. Madras, delivery to be from 
its ex-Bombay stock, subject to prior sale. 
On 17th January the defendant wrote a 
letter to the Deputy Commissioner, Madras 
Fire Services, stating that the hose would 
be supplied in cotton canvas ply of 18 or 24 
and that the company was in a position to 
supply about 1000 feet of hose ihpe from its 
ox-Bombay stock, subject to prior sale. On 
20th January tlie Deputy Commissioner 
placed an order with the defendant for 500 
feet of 24 ply canvas liose for the purpose 
of testing it. On 26 th January tlie defendant 
delivered 310 feet of this hose and stated 
that the balance of the 500 feet would be 
delivered sliortly. On l8tb February the 
Deputy Commissioner wrote cancelling the 
order so far as-it concerned the balance of 
100 feet. Between 2Gth January and isth 
February it had been ascertained that the 
hose leaked and was, therefore, unsuitable for 
the purpose of the I^Iadras Fire Services. 
On 26 bh March the defendant wrote stating 
tliat they could supply canvas hose, 2^ 
inches hy 24 ply, which was of superior 
quality. 

On 11th April the Deputy Commissioner 
sent 100 feet of the 310 feet of hose which 
was supplied on 2Gth January to the Biickin- 
ghani and Carnatic iNIills in order that it 
niiglit be ascertained whether it would be 
possible to “rabl)eri/,e” the inside of the 
l^ipe, and it was discovered that this could 
be done and, when done, the rubberization 
made the hose serviceaVde. On 2lst April 
Mr. Gray, the Chief Fire Officer, had an 


interview with Mr. P. S.- Krishnamurthy, 
the defendant’s manager. According to Mr. 
Gray he disclosed to Mr. Krishnamurthy 
that it was possible to render the hose 
serviceable by rubberization inside the pipe 
and that he intended to place an order for 
hose of the same quality as that of the 310 
feet supplied on 26th January.* According to 
Mr. Krishnamurthy nothing was said with 
regard to the matter of rubberization. It is 
unnecessary for the purposes of this case to 
decide whose recollection is the better. For 
the purposes of this case, we will assume 
that the matter of rubberization was dis¬ 
cussed at this interview and that Mr. Krish¬ 
namurthy fully understood that the plaintiff 
intended to have all the hose supplied 
treated in this way. On the same day the 
defendant wrote to the Assistant Commis- 
sioner saying that the company could supply 
auy quantity of 2^ inches cotton hose, 24 
ply, from its Bombay stock at . Rs. 2-14-0 
per foot, the quality to be similar to that 
first supplied. On the following day the 
Deputy Commissioner wrote to the defen¬ 
dant as follows; 

“Referring to your representative’s letter, dated 
21st April 1942 (Sri P. S. Krishnamurthy), kindly 
arrange to deliver urgently at the Fire Service 
Headquarters, 10,000 feet of cotton 24 ply hose at 
Rs. 2-14-0 pec foot quality similar to your last 
supply. This order may be treated as very urgent.” 

The price to be paid was higher than that 
charged for the 310 feet, but what is important 
is that the quality was to be the same. On 
29th April the defendant wrote to the Deputy 
Commissioner thanking him for the order for 
10,000 feet of hose and sent to him as the 
first instalment of the order 450 feet. The 
letter stated that the balance of'the contract 
would be executed “part by part” as early 
as possible. As we have indicated, the 10,000 
feet of hose was supplied in seven instal¬ 
ments, spread over the period from 28tli 
April 1942 to Srd June 1942. 

• In the Court below it was not suggested that 
the letter of ■22nd April embodied an entire 
contract, but in this Court the point has 
been taken. We consider that it is a falla- 
cious one. The request for “urgent delivery” 
did not in itself visualise delivery in one 
lot, and the defendant’s letter of 28th April 
shows that delivery could not be given in 
one lot. It is manifest that the plaintiff was 
quite willing to take delivery in instalments, 
provided that the deliveries were made as 
.soon as possible. In this connection we may 
draw attention to a letter of 23rd April 
written by the defendant’s INIadras Office to 
the Bombay Office in which it was stated 



1946 


Madras Province v. Galia Kotwada & Co. (Leach C. J.) Madras 71 


that instructions had been received to con¬ 
firm the order for 10,000 feet of cotton hose, 
•2^ inches x 24 ply, for supply “in parts” at ^ 
Rs. 2-14-0 per foot. It is also significant that * 
the plaintiff paid in full for the first two 
instalments on 7th May and the next two 
instalments on 15th May and that each 
instalment was accompanied by a letter 
from the defendant company stating that if 
the goods were not approved, it must be 
informed of the fact within three days, 
otherwise it would not take the goods back. 
On 19th May the Deputy Commissioner sent 
to the Buckingham and Carnatic Mills for 
rubberization 8069 feet of the hose of which 
he had received delivery. On 3rd June the 
managing lagents of the Buckingham and 
Carnatic Mills wrote to the Deputy Com¬ 
missioner the following letter: 

**We find that the 8069 feet of hose delivered to 
us for rubberizing on 21st May 1942 is of inferior 
construction to the original 100 feet length sent on 
17th April 1942. The following is a comparison. 

Weft threads Warp Weft 

per inch. Counts. Counts. 

Original 100 feet. 12 8/19 s 24/19 s 

Present supplies. 13 4/14-1/2 s 24/30 s 

If the present supplies are supposed to be of the 
same quality as the first sample, you should have a 
substantial claim on the manufacturers in respect 
of the lower quality now supplied. 

The present supply is a much lighter hose and 
causes much difficulty in processing and successful 
results cannot be guaranteed. The first sample was 
of excellent quality. 

We suggest that you inspect the hose at the mills 
and decide whether the results so far as obtained 
are likely to be satisfactory. In the meantime, we 
are processing no more.” 

On 7th July the Director Fire Services, 
wrote to the defendant drawing attention to 
the defective quality and stating that the 
whole of the consignments had been found 
to be unsatisfactory. He went on to ask 
that the hose delivered should be replaced 
by hose of the same quality as that of the 
original 310 feet. No reply was received to 
this letter, nor to further letters on the sub. 
ject written on 20th July, 5th August and 
18th November 1942 and 4th January 1943 
and 4th February 1943. On 5th April 1943 
the Government Solicitor wrote to the de¬ 
fendant and to this a reply was sent on 14th 
April. In the reply the defendant averred 
that the goods were of the contract quality 
and that the goods supplied had been un¬ 
equivocally accepted. Attention was drawn 
to the statement in each of the letters 
accompanying delivery to the effect that 
only three days would be allowed for rejec¬ 
tion. It was in these circumstances that the 
suit was filed. 


There was much argument in the Court 
below and there has been some argument in 
this Court on the question whether there is 

a difference between canvas hose and cotton 

« 

hose. The 310 feet supplied on 26 th January 
was described as canvas hose. The letter of 
the Deputy Commissioner of 22nd April 
placing the* order for 10,000 feet spoke of 
cotton hose. The Court is not called upon to 
decide whether there is or there is not a 
difference between canvas hose and cotton 
hose. What the plaintiff stipulated for and 
what the defendant undertook to supply was 
hose of the same quality as that of the 310 
feet. If the deliveries under the contract in 
suit were not of that quality, then the defen¬ 
dant was in breach and the plaintiff had its 
remedy, provided that the goods were not 
accepted or were rejected within a reasonable 
tii^. 

evidence of Mr. Hill, the rubber 
expert, and of Mr. Molyneaux, the textile 
expert of the Buckingham and Carnatic 
Mills, which has been accepted by Chandra¬ 
sekhara Aiyar J. and is accepted by us, 
shows that the goods supplied were inferior 
to the sample, and the plaintiff' would have 
been justified in rejecting them. It has been 
argued by the learned Advocate-General 
that the contract implied that the hose 
should be fitted for rubberization by the 
process employed by the Buckingham 
and Carnatic ^lills. This is going much too 
far. The record does not lend support for 
the suggestion that Mr. Krishnamurthy 
agreed to supply hose which was fitted for 
that process or for any other process. It 
transpired, however, in the course of the 
examination of the plaintiffs witnesses that 
the hose in fact supplied was capable of 
satisfactory rubberization by another process, 
that employed by a factory in Trivandrum, 
but we need not pursue this matter further 
because there was no warranty that the hose 
would be suitable for rubberization. What 
we have to consider is whether the plaintiff 
accepted the goods without reservation and, 
if not, whether it rejected them within a 
reasonable time. 

Section 42, Sale of Goods Act, says that 
the buyer is deemed to have accepted the 
goods when he intimates to the seller that 
he has accepted them, or when the goods 
have been delivered to him and Ije does an 
act in relation to them which is inconsistent 
with the ownership of the seller, or ^ hen, 
after the lapse of a reasonable time, he 
retains the goods without intimating to-ilie 
seller that be has rejected them. There was 
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here no intimation on the buyer’s part that 
he had accepted the goods; but did the buyer 
do something in relation to them which was 
inconsistent with the ownership of the seller, 
and/or did he intimate his rejection of them 
after the lapse of a reasonable time ? 

We agree with Chandrasekhara Aiyar J. 
that the plaintiff did accept the goods deli¬ 
vered under this contract. As we have 
pointed out, each instalment was accom¬ 
panied by a letter requiring rejection, in 
case of rejection, to be intimated within 
three days. This was not done. The plaintiff 
paid in full for the first four instalments 
soon after the goods had been received and 
the fact that the plaintiff sent this large 
quantity of the goods to the Buckingham 
and Carnatic Mills for rubberization in itself 
is inconsistent with the ownership of the 
sellers. If a small quantity had been sent 
for testing purposes the position might per¬ 
haps have been different 
^ Molyneaux’s evidence shows that the 

o^ct in quality could have been ascertained 
by looking at the goods. But, instead of 
having them examined by an expert as and 
when they were delivered, the plaintiff 
allowed them to accumulate until a greater 
part of the contract bad been fulfilled and 
paid for them. We consider that the evidence 
amidy justifies the finding that the plaintiff' 
did in fact accept the goods. There was, no 
doubt, lack of care on the part of the plain¬ 
tiff’s servants. If they had taken proper 
steps, they would have quickly ascertained 
that the goods were of inferior quality; but 
no such steps were taken^ Even if it cannot 
be said that there waS^aceeptance of the 
goods, the failure on the part of the plaintiff 
to reject them until 7th July 194*2 puts the 
plaintiff out of Court. We will assume that 
the plaintiff' was acting within its rights in 
having an examination of the goods made 
at the Buckingham and Carnatic Mills; but 
that right would avail the plaintiff’ of no- 
thing unless it was promptly exercised. The 
goods were not sent for processing to the 
Buckingliaui and Carnatic Mills until three 
weeks after the receipt of the first instal¬ 
ment and eleven days after the receipt of 
the fourth instalment, all of which had been 
paid for. The defendant had, without pro¬ 
test, insisted on the right of rejection being 
exercised within three days. The rejection 
did not take place until 7th July 1942 and 
itbereforo not in our judgment within a 
liable time. 


vation the goods and ( 2 ) even if there wa^ no 
acceptance, the rejection of the goods took 
place after a reasonable time had elapsed 
for their inspection and examination. The 
learned Advocate-General has referred to 
several reported eases and has laid emphasis 
on the judgment in (1872) 7 C. p. 438.^ The 
facts of all the cases quoted are entirely 
different from the facts of this case. The^ 
law which applies to the facts here is clearly 
stated in s. 42, Sale of Goods Act. The 
learned Advocate-General has very properly 
not pressed the alternative claim for damages 
for breach of warranty. As the learned 
Judge has pointed out, there is no evidence- 
on the record on which such damages could 
he assessed. On our findings the defendant 
was rightly granted a decree for the price of 
the goods delivered and unpaid for. The 
appeal is dismissed with costs^ 

C.R.K./v.B. Appeafaismissed. 

1. (1872) 7 C.P. 438 : 41 L. J. C. P. 228 : 27 Ij.T 
336 : 20 W. R. 1035, HeUbutt v. Hickson. 



t’e hold that the plaintiff’s claim fails for 
th^se reasons: (l) It accepted without reser- 


[Case No. 36.] 

A. I. R. (33) 1946 Madras 72 
Rajamannar j. 

Soore Venkatappayya 

V. 

Yalavarthi Venkatappayya. 

Second Appeal No. 2093 of 1944, Decided on 
20tb September 1945, from decree of District- 
Court, Guntur, D/- 1st March 1944. 

(a) Contract Act (1872), S. 25 (3) — A’s claim< 
time-barred—Debtor offering to pay his credi¬ 
tors including A seven annas in rupee— A not 
accepting offer — A cannot make offer basis of 
claim under S. 25 (3). 

The plaintiff’s claim on the basis of a pconoto 
executed by the defendant was barred by limita¬ 
tion. The defendant applied to the Debt Concilia¬ 
tion Board for relief and made a statement before 
the Board undertaking to pay his creditors includ¬ 
ing the plaintiff at the rate of seven annas in the 
rupee, if he was granted four months time, ^me 
of the creditors accepted the offer but the plaintiff 
refused it. Subsequently the plaintiff brought , a 
suit to recover his debt founding his claim under 
S. 25 (3) on the basis of the offer made by the 
defendant before the Debt Conciliation Board : 

Held that S. 25 (3) was based on an agreement. 
As the plaintiff bad refused the defendant’s offer 
there was no agreement and hence the offer could 
not be made the basis of a claim under S. 26 (3) : 
23 Mad. 94 ; 33 Cal. 1047 (P. C ) ; (’21) 8 A. I. R. 
1921 Pat. 29 and (’23) 10 A. I. It. 1923 Cal. 659, 
Disting. CB 73 C ij 

(b) Limitation Act (1908), S. 20 as amended 
by-Act 16 [XVI] of 1942—Amendment cannot 
operate retrospectively to revive barred debt. 

Where the debt has become barred by limitation 
long before the amendment of S. 20, Limitation 
Act, took effect, the amendment cannot be relied 
upon to operate retrospectively so as to revive the- 
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barred debt : (’44) 31 A. I. R. 1944 Mad. 398, Rel. 
on, [P 73 C 23 

N. Siibravianiam, B. S. Jloinchandra Rao and 
D. V. Reddi Pantuln, — for Appellant. 

P. Satyanarayarui Rao — for Respondents. 

Judgihent. — The plaintiff whose legal 
representative is • the api^ollant brought a 
suit in 1940 on a promissory note dated 20th 
February 1933. Admittedly there were pay¬ 
ments on 25th December 1934 and on 19th 
November 1937, but these are payments 
which according to* the Law of Limitation 
at the time of the institution of the suit 
would not save the suit from being barred. 
On 9th August 1939, the defendant applied 
to the Debt Conciliation Board for relief and 
on 1st June 1940 he made a statement before 
the Board undertaking to pay seven credi¬ 
tors of whom the plaintiff was one at the 
rate of seven annas in the rupee if he was 
granted four months time from that day. 
The advocate for the appellant contended 
in the Coarts below and in this Court that 
this statement could be utilised to found a 
claim based on S. 25, sub-s. (3), Contract 
Act. The short answer to this contention is 
that' when the defendant made that offer, 
four of the seven creditors agreed to the 
proposal but the plaintiff admittedly did not 
agree because he was not willing to take 
seven annas in the rupee in full satisfaction. 
The four creditors in fact entered an agree¬ 
ment subsequently with the defendant in 
accordance with the undertaking referred to. 
After a dehnite refusal by the plaintiff of 
the offer by the defendant, it is impossible 
to understand how a claim under s. 25, 
sub-s. (3) can bo made now in this suit. It 
is significant that even in the i)resent suit 
the plaintiff claimed the full amount pay- 
. promissory note and in 

second appeal also he has claimed the full 
amount. No doubt he claims at seven annas 
in the rupee in the alternative but that does 
not make a difference in the legal position. 
Section 25, sub-s. (3) is based on an agree¬ 
ment. The facts mentioned are conclusive to 
show that there was no agreement. In this 
view, all the decisions cited by the a^jpel- 
lant’s counsel in 23 Mad. 91,^ 33 Gal. 1047,- 
A.I.R. 1921 Pat. 29,® A. I. R. 1923 Cal. 659* are 
of no assistance. 

1. (1900) 23 Mad. 94, Appa Rao v. Sur^apiakasa 
Rao. 

2. r06) 33 Cal. 1047 : 2 N. L. R. 130 : 33 I. A. 
165 (P. C.), Maniram Seth v. Seth Rupchand. 

3. (’21) 8 A.I.R. 1921 Pat. 29 : 6 Pat. L. Jour 
121 : 60 I. C. 514, Ram Bahadur Singh v. D.vmo- 
dar Prasad Singh. 

4 . (‘23) 10 A. I. U. 1923 Cal. 659 : 79 I. C. 77. 
Pcasanna Kumar v. Panaulla. 


It was also attempted to be argued that 
the plaintiff is entitled to rely on Act 16 Cxvi] 
of 1942 which amended S. 20, Limitation 
Act, with the intention of superseding the 
law. as laid down jn l. L. R. (1940) Dah. 470.® 
This amendment was made long after the 
institution of the suit and it cannot have the 
result of reviving what was a barred and 
unenforceable claim at that time. I agree 
with respect with the decision of Patanjali 
Sastri J. in 1944-1 M. L. J. 347® that where 
the debt has become barred by limitation 
long before the amendment took effect, the 
amendment could not be relied upon to 
operate retrospectively so as to revive the 
barred debt. Tl^e lower Courts were right in 
holding that the suit is barred by limitation. 
The second appeal is dismissed with costs. 
(Leave refused). 

C.r.k./g.N. Appeal dismissed. 

5. (’40) 27 A. I. R. 1940 P. C. 63 ; I. L. R. (1940) 
Lah. 470 : I.L.R. (1940) Kar. P. C. 134 : 67 I.A. 
160 : 137 I. C. 233 (P. C.). Rama Sail v. Lai 
Cband. 

6. (’44) 31 A.I.R. 1944 Mad. 398 : 1944-1 M.L.J. 
347, Avudayainmal v. Ambasankar Davuy. 


[Case No, 37.] 

A. I. R. (33) 1946 Madras 73 
Bajamannar j. 

Konnoth Meenakshi Amma—Appellarit 

v. 

• 

Province of Madras, through Collector 
of South Kanara, Mangalore and 
others — Respondents. 

Second Appeal No. 2217 of 1944, Decided ou 
24th August 1945, from decree of Sub Judgo, 
South Kanara, in A. S. No. 69 of 1944. 

Civil P. C. (1908), S. 80 — Error in notice 
about subject-matter of suit is a substantial 
error which vitiates notice. 

An error in describing the subject-matter of the 
suit, namely, sotting aside a revenue sale, as R. S. 
No. 722/4-b instead of U. S. No. 722/4-A is not a 
mere clerical error but a substantial error wbicli 
vitiates the notice under S. 80, Civil P. C.: t'2U) 13 
A. I. K. 1926 Mud. 408, Distitig. [P 74 C IJ 

C. P. C. _ 

(’44) Chitaloy, S. 80. N. 13. 

(’41) Mulla, page 304, Note ‘Sullicicjicy of notice.’ 

P. Govinda Menon — for Appellant. 

Government Pleader and A. Naraijana Pni _ 

for Respondents. 

Judgment. — The lower appellate Court 
has held that the suit is not maintainablo 
on the ground that the notice requisite 
under s. 80, Civil P. C.. is defective. 'LMie 
suit M’as to set aside a revenue sale in res- 
2 )GCt of a certain holding in Nileshwar vil¬ 
lage, South Kanara District. The notice 
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mentioned R. S. No. 722/4-b. It is now ad¬ 
mitted that the sale that actually took 
place and in respect of which the plaintiff 
[claims relief is- of R. S. NO. 722/4-A. The 
learned counsel for the appellant contended 
that the error in the notice arose on account 
of a bona fide clerical mistake and substan¬ 
tially the conditions required by S. 80, Civil 
P. C., have been complied with. He also re¬ 
lied on the ruling in 23 M. L. \V. 464.^ I do 
not agree that an error in the description of 
the subject-matter of the suit is an insub¬ 
stantial error. I may also add that there is 
no evidence in this case that the error w^as 
bona fide and due to an accidental slip. 
There can be no doubt that the particulars 
required by S. 80, Civil P. C., to be set out 
in the notice should be accurately given. 
The ruling in 23 M. L. W. 464^ which was 
relied on cannot help the appellant in this 
case, because the error here is fundamental. 
The second appeal is dismissed with costs— 
one set. Leave refused. 

C.R.lC./v.W. Appeal dismissed. 

l. (’26) 13 A. I. R. 1926 Mad. 408 : 91 I. C. 368 : 

23 M.L.W. 464, Venkatarama Krishniar v. Secy. 

of State. 


[Case No. 38.] 

A. I. R. (33) 1946 Madras 74 

Yahya Alt J. 

Aj'ni Sri Vedapuresivarar Temple by 

' its Trustee N. A. Subharaya Chettiar 

— Appellant 

v. 

Sundarcsa Gurukkal — Respondent. 

Second Appeal No. 1087 of 1044. Decided on 
27til Avigust 1945, from decree of Sub-Judge, 
Vellore, in A. S. No. 127 of 1943. 

Hindu law — Religious Endowments — 

Trustee _ Decree against de facto trustee is 

binding on temple. 

A decree can be validly passed against a de facto 
t rustee of a temple so as to bind the temple in the 
absence of negligence, fraud or other vitiating con¬ 
duct on his part : {’40) 27 A. I. R. 1940 Mad. 617, 
Rcl. on ; {’38) 25 A.I.R. 1938 Mad. 982, Disting. 

[P 74 C 2; P 75 C 1] 

7’. L. Vcnhataravia Iyer — for Appellant. 

P. C. Parthnsarlhn Iyengar—tov Respondent. 

Judgment.—There is a very short point 
in this appeal. 'Ihere were two decrees passed 
in O. S. Nos. 129 of 1933 and 521 of 1935 
against the appellant temple represented by 
its de facto trustee, and the temple by its 
<lc jure trustee filed O. S. No. G32 of 1939, 
out of which this appeal arises, for a decla¬ 
ration that those two decrees obtained by 
defendant 1 against the de Jacto trustee did 


not bind the temple. Both the suits were 
for arrears of salary claimed by the archaka. 
The trial Court held that neither of those 
decrees was binding on the temple. The 
Subordinate Judge on appeal found that the 
decree in O. S. No. 521 of 1935 was binding, 
but with reference to the decree in O. S. 
NO. 129 of 1933 he held that it was not 
binding, and the trustee has appealed against 
that part of his decree. The archaka has 
not appealed with regard to the other por¬ 
tions of the decree concerning O. S. No. 129 
of 1933. The decision of this appeal turns 
upon the question whether a decree can be 
validly passed against a de facto trustee so 
as to bind the temple. The learned advo¬ 
cate for the appellant contends that a de 
facto trustee has no right of action on 
behalf of the temple and that he has no 
right to represent the trust and that conse¬ 
quently in law the decree passed in such 
circumstances is not binding on the trust, 
and in support of that proposition he relies 
on (1938) 2 M.L.J. 663,^ a decision of a DivU 
sion Bench consisting of Venkatasubba Rao 
and Abdur Rahman JJ. There it was held 
that : 

“A de facto trustee, as such, bas no locus standi 
to maintain an notion on behalf of the trust even 
if the action is taken to have been instituted for 
the benefit of the trust. His position is that of an 
intermeddler or a wrong doer (unless on tbe^ facts 
of each case a presumption can_ be raised in his 
favour of being a trustee de jio'e.) Ho cannot 
confer any rights on himself by committinga wrong, 
although he may assume liability on account of his 
conduct. He is really no other than what is known 
to law as a trustee de son tort." 

With this decision the learned counsel for 
the respondent does not quarrel. The posi¬ 
tion here is entirely different. This is not a 
case where the de facto trustee tried to 
intermeddle. It was a case where an action 
was brought against the temple in respect 
of a certain claim and it has been found as 
a fact that the de facto trustee was not 
negligent in the defence of the suit. There 
is no case of fraud and there is no vitiating 
element so far as the operational effect of 
the decree is concerned. The learned Sub¬ 
ordinate Judge referred to A. I. R. 1940 
Mad. 617“ and argued therefrom that if a 
de facto trustee in possession and manage- 
ment of a temple can bring a suit for the 
recovery of the temple lands, as held in 
that decision, a decree could also be passed 

1. (’38) 25 A. I. R. 1938 Mad. 982 : 182 I. C. 141: 

(1938) 2 M. L. J. 663, Vedakannu Nadar v. 

Singikulam Annadana Chatram. 

2. (*40) 27 A. I. R. 1940 Mad. G17, Subramanian 

V. Srinivasa Rao. 
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against the temple represented by him. I 
am of the opinion that that view is correct. 
In this view there is no reason for inter- 
ference with the finding of the learned 
Subordinate Judge. The appeal is dismissed 
with costs. 

C.R.K./m.B. Appeal dismissed. 

[Case No. 39.] 

A. I. R. (33) 1946. Madras 75 

Yahya Ali J. 

Chnnduru, Raja Rattamma — 


Chunduric Ramakrishna Rao (minor) 
and others — Respondents. 

Civil Revn. Petn. No. 335 of 1945, Decided on 
Idth September 1945, from order of Sub-Judge, 
Bezwada, D/* 30th October 1944. 

Hindu law—Widow—Partition suit—Widow 
awarded share inherited by her from her son 
— No security should ordinarily be demanded 
before giving share to widow. 

A Hindu widow was declared entitled in a parti¬ 
tion suit to a certain sum being her share as legal 
representative of her deceased son out of the sale 
proceeds of the house belonging to the family. 
Neither the preliminary decree nor the final decree 
imposed any condition on her right to or power 
over her share. When, however, she applied for 
withdrawal of the sum, the Court directed her to 
draw the amount on furnishing proper security on 
the ground that she was only a limited owner 
under the Hindu law : 

Held that the widow was entitled as of right to 
be put in possession of the share inherited by her. 
No security could be demanded from her merely 
on the ground that she was a limited owner. It was 
only in special circumstances that she could be 
required to give security, e. g.. when it was showm 
by the. nearest reversioner that she was likely to 
commit waste or squander away the property. It 
was not open to a person who was not even the 
jiearest reversioner to require the widow to give 
r^eeurity : (’44) 31 A.I.It. 1944 Mad. 340 and (’44) 
31 A.I.R. 1944 Mad. 374, liel. on ; (’15) 2 A.I.It 
1915 P. C. Irt. lief.; (’41) 28 A. I. It. 1941 Mad. 
724, Disling.' [P 7o C 1, 2; P 76 C IJ 

V. Ilangachari — for Petitioner. 

Appa Rao — for Respondents. 

Order. —The order of the lower Court in 
this case is very cryptic. The petitioner is a 
Hindu widow and she was declared entitled 
in a partition suit to a sum of its. 4890-2-7 
l)Ging her share out of the sale proceeds of 
the house belonging to the family .Neither 
the preliminary decree nor the final decree 
imposed any conditions on her right to or 
power over her share. It was not in any of 
those decrees directed that she should furnish 
any security in respect thereof. When how¬ 
ever she applied for the issue of a cheque on 
the execution side, the learned Subordinate 


Judge directed her to draw the amount on 
furnishing proper security and the reason 
given by him in that order is that she is only 
a limited owner under the Hindu law. By 
itself this is not a sufiBcient reason as would 
appear from the decisions in 1944-1 M. L. J. 
70^ and 1944-1 M. L. J. 288.^ In the former 
case, the learned Chief Justice observed : 

“A female heir only takes a limited interest, but 
she is entitled as of right to be placed in possession 
of her share. Should it transpire that she is dissipat¬ 
ing moneys which have come to her and is thereby 
defeating the reversioner he can ask the Court to 
insist on security being furnished but such a posi¬ 
tion could only arise after partition.” 

In the latter case, following the decisions 
referred to therein of the Patna and Allaha¬ 
bad High Courts, the learned Judges found 
that security should not be taken from a 
Hindu widow of a separated Hindu merely 
on the ground that she is a limited owner. 
In the ordinary way a Hindu widow ought 
not to be called upon to give security at all. 
But there might be special circumstances 
for requiring a Hindu widow to give seen- 
rity. Reference was made to the decision of 
the Judicial Committee in 37 all. 3 G9'^ at 
p. 379, where it was observed that the estate 
taken by a Hindu widow is not to be regar¬ 
ded as an ordinary life estate because in 
certain circumstances she can give an abso¬ 
lute and complete title and within the limits 
imposed uix)n her, the female holder has the 
most absolute powers of enjoyment. On the 
other side, attention was drawn to 1941-1 
M. L. J. 697.* The facts of that case were 
peculiar. They are set out at page 701 of the 
report and in view of the special circum¬ 
stances obtaining in that case, the learned 
Judge held that there was justification for 
asking the widow to furnish security. 

The special circumstances relied upon 
in the present case are these. The petitioner’s 
interests and attitude are hostile to those of 
her minor sons. She is living awa>' from her 
husband and she is living an unchaste life. 
Taking all these facts to be true, although 
some of them are not admitted, it is impos¬ 
sible to hold that ind ividually or cumulatively 
they establish that the widow is likely to 
waste or squander away her share of the sale 

I. (’44) 31 A. I. R. 1944 Mad, 340: I. L. R. (1914) 
Mad. 556 : 1944-1 M. L. J. 70, Umavsil Acbi v. 
Tjakslimi Acbi. 

2* (’14) 31 A. I. R. 1944 Mad. 374: I.Tj.R. (1945) 
Mad. 44 : 1944-1 M. L. J. 288, Tan^aniina v. 
Venkayva. 

3- (’15) 2 A, I. R. 1915 P. C. IS: :37 All. 339: 29 
I. C. 781 (P. C.), Vusonji Murarji v. Mt. Chanda- 
bibi. 

4. (’41) 28 A. I. R. 1941 Mad. 724: 1041-1 M.L.J. 
607, Arunacbalam Chetti v. Krishiiaveni Ammul. 
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proceeds of the house. In some of the cases 
bearing upon the point, the nearest rever¬ 
sioners have come forward and asked for 
some restrictions to be placed upon the 
powers of disposal of the widow alleging that 
there was ground for apprehending that the 
property would be wasted. In the present 
case, as pointed out on behalf of the peti¬ 
tioner, the respondent is not even the near¬ 
est revei*sioner. The petitioner was sued as 
the legal representative of her deceased son 
and in that way it was a case of inheritance 
rather than of survivorship. Lastly, with 
regard to the alleged hostile attitude there 
is the circumstance that the adult son is not 
only living with her but is practically sail, 
ing with her in this case. Having regard to 
all these considerations, I am not satisfied 
that the order of the learned Subordinate 
Judge calling for security before the peti- 
tioner withdraws the amount is either cor¬ 
rect or proper. The petition is allowed and 
the order of the lower Court is set aside and 
the application filed in the lower Court for 
the issue of a checiue is granted. No order 
as to costs. 

C.R.K./g.N. Petition allowed. 


[Case No. 40.] 

A. I. R. (33) 1946 Madras 76 
Lbach C. J. and Rajamannak J. 

Kalesivarar Mills Ltd. Coimbatore 
hij affcnt, .1. Zj. a. P. Kalai Raja 
Chetliar — Plaintiff — Appellant 

V. 

A. P. Govindasivanii Naicker and 
others — Defendants — Respondents. 

.Appeal No. 2G4 of 194:i. Decided on •22nd August 
1045, from decroo of Sub-Tudge, Vellore, in O. S. 
No. 55 of 1042. 

Civil P. C. (1908), O. 21, Rr. 93 and 103— 
Decree-holder’s application for removal of ob¬ 
struction and for possession dismissed — Failure 
to sue under R. 103 to establish right to pos¬ 
session— Effect of—Scope of suit under R. 103. 

The scope of a suit under O. 21, 11. 103 is not 
the determination of the mere question of posses¬ 
sion of the parties concerned but the establishment 
of the right or title by wliich the plaintiff claims 
th>- present po.sicssion of the property: (’21) 8 
A. I. K. 1021 Mad 517, Itel. on. (P 77 C 1] 

Where the decree-holder’s application for rc- 
m.'ivul ot obstruclif)!! x^nt tip by A and for po.s3ession 
is dismissed under O. 21, 11. Of) and the right of -4 
to bo in iiossession is declared and no suit to esta¬ 
blish his rigiit to i>osse<su>n is brought by the 
<h'Cic;c-holder under It. 105 within one year from 
the dtito of the adver.se under O. 21, R. 99 

that order oiierates »is a conclusive adjudication 
agiiinstthc decree-holder as to the right to the pro- 
l>. rty so us to bar a subsequent suit by liitn against 
.1 bi’isecl on the same title tm which he could have 
relietl t«) ou-l .1 from xtossossion on the dale of the 


adverse order under O. 21, R. 99: (’21) 8 A. I. R- 
1921 Mad. 317 and (’43) 30 A. I.R. 1943 Mad. 36, 
Bel. on', (’26) 13 A.I.R. 1926 Cal. 377, Dtsfin^. 

[P 77 C 2; P 78 C 1] 

C. P. C. 

(’44) Chitaley. O. 21, R. 103, N. 1, Pts.7;10; Il¬ 
l’ll) Mulla, page 916, pts. (x); (a), (b), (c). 

K. Parasurama Iyer — for Appellant. 

Advocate-Genei'ol, S. D. Sri7iivasan, V. V. 
liaghawan and V. Seshadj-i — 

for Respondents. 

Rajamannap J. — The plaintiff (appel¬ 
lant) is a limited company carrying on 
business at Coimbatore. On 27th January 
1930 the plaintiff company purchased several 
items of propecy including a rice mill, 
houses, a shop, machinery and agricultural 
land from four brothers, namely, Parasu¬ 
rama Naicker, Srinivasa Naicker, Murugesa 
Naicker and Manicka Naicker. Defendants 1 
to 3 are the sons of Parasurama Naicker. 
Defendants 4 to 6 are the sons of Srinivasa 
Naicker. Defendants 7 and 8 are the sons of 
Murugesa Naicker. Two days after the exe- 
cution of the sale-deed a lease of four items 
out of the properties purchased was granted 
by the plaintiff to Parasurama Naicker on 
a monthly rental of Rupees 40. In 1932 the 
plaintiff tiled O. S. No. 536 of 1932 in the 
Court of the District Munsif at Arni, against 
Parasurama Naicker and his undivided sons, 
the present defendants 1 and 2 (defendant 3 
was not then born) to eject them from the 
properties leased and for recovery of arrears 
of rent. The plaintiff obtained a decree on 
5th May 1933 and the decree was confirmed 
on appeal on 2Gth October 1933. The plaintiff' 
tlien attempted to obtain delivery of the 
properties but was met with obstruction by 
the iDresent defendant 5 who, it is common 
ground, was acting on behalf of the present 
defendants 7 and 8. The plaintiff thereupon 
filed two applications, E. A. Nos. 2419 and 
2160 of 1933, for removal of the obstruction 
and for delivery of possession. The applica- 
tions w'ore dismissed by the District Munsif 
of Arni on 2nd August 1934. He held that 
the present defendants 7 and 8 were entitled 
to obstruct the i^laintiff in their own right 
and that they were not in possession on be¬ 
half of the judgment-debtors in O. S. No. 536 
of 1932. This order must be deemed to have 
been passed under o. 21 , R. 99, Civil P. C. 
The plaintiff, ill-advisedly, filed an appeal 
against this order and it was held, and 
rightly, that uo api^eal was maintainable. 
The appeal was dismissed on 9th September 
1935. The plaintiff after the lapse of nearly 
seven years now brings a suit on 20th Janu¬ 
ary 1942 for a declaration tliat it is entitled 
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to be put in possession of the properties 
without any obstruction from the defendants 
and for recovery of possession and mesne 
profits. 

It is also necessary to mention, because 
an argument was based on the fact, that the 
present defendants and their fathers brought 
a suit in 1933 (o. S. No. 6 of 1933) to obtain 
a declaration that the deed of sale dated 
27th January 1930 in favour of the plaintiff 
w’as not intended to be a conveyance but 
was intended to be a deed of mortgage and 
that the mortgage itself had become dis¬ 
charged. This suit was eventually withdrawn 
on llth January 1936. The Subordinate 
Judge of Vellore who tried the suit dismis¬ 
sed it on the sole ground that the order 
passed by the District Munsif of Arni on 
2 nd August 1934 upholding the right of de¬ 
fendants 7 and 8 to possession of the pro- 
X:)erties now in dispute had become final and 
conclusive as no suit had been brought 
under O. 21 , R. 103, Civil P. C., to establish 
the right which the jjlaintiS* now claims to 
possession of the properties. The plaintiff 
has filed the present appeal against the 
decree dismissing the suit. When an appli¬ 
cation is made by the holder of a decree for 
l^ossession of immovable property under 

O. 21 , R. 97, if the Court is satisfied, that the 
resistance or obstruction was occasioned by 
a person claiming in good faith to be in 
possession of the property on his own ac¬ 
count or on account of some person other 
than the judlgment-debtor, the Court shall 
make an order dismissing the application. 
The party against whom an order is made 
under this rule may institute a suit to esta- 
blish the right which he claims to present 
X^ossession of the proiserty; but subject to the 
result of such suit the order shall be conclu¬ 
sive. Once a year is allowed to elapse, the 
order operates as a conclusive adjudication 
of the right to the property. The decision 
rexK)rted in 44 Mad. 227^ is direct authority 
for that proposition. It was there held that 
the scope of a suit under u. 103 of O. 21, Civil 

P. C., is not the determination of the mere 
question of possession of the parties con¬ 
cerned but the establishment of the right or 
title by which the x^la-iutitt’ claims the i)re- 
sent possession of the property. It is not 
necessary to refer to any other decision save 
the decision reported in l.L.li. 1943 Mad. 40, 

1. (’21) 8 A. I. R. 1921 Mad. 317 : 44 Mad. 227 : 
60 I. C. 109, Unni Moidin v. Pocket. 

2. (’43) 30 A. I. R. 1943 Mad. 36 : I. L. R. 1943 
Mad. 40 : 208 I. C. 32. Akkammal v. Komara- 
swami. 


where, after a consideration of several deci¬ 
sions of this Court, it was pointed out that 
an order under o. 21 , E. 61 is intended to be 
a summary declaration of a want of title 
in the objector, which declaration would 
amount to a final decision of the question 
between the parties, if the imrty aggrieved 
did not take steps by the institution of a suit 
to supersede it. Though that case dealt with 
the effect of O. 21, R. 63, on principle what 
was laid down in that decision would also 
govern the facts of the present -case. The 
procedure indicated by the Code is the 
same and o. 21, Rule 103 corresponds to 
O. 21, Rule 63. The learned advocate for 
the appellant sought to escape the effect of 
these decisions by relying upon a distinction 
which he attemx:)ted to draw between them 
and cases where an auction-purchaser in 
execution is prevented successfully by an 
obstructor who is hot a i^arty to the suit 
from obtaining i^ossession and subsequently 
sues to establish his right to the property in 
question, basing his claim on a title differ, 
entifrom the title obtained by him in the 
court auction. He relied on the decision of 
the Calcutta High Court reported in 30 
C. w. N. 163.^ On an examination of the 
facts of that case, it will be found that it has 
no bearing on the facts of the present case. 
There the plaintiffs were landlords who had 
obtained a decree for arrears of rent and, in 
execution of that decree, had purchased the 
holding and taken possession. Later they 
were dispossessed by an order of Court 
passed at the instance of the defendants who 
claimed possession of the property on their 
own account and not on behalf of the judg¬ 
ment-debtors. The plaintiffs, presumably 
abandoning their rights under their purchase 
in the execution sale, filed a suit in eject¬ 
ment on the ground that their tenants bad 
wrongfully parted with the holding and 
thereby contravened the x>rovisions of the 
Bengal Tenancy Act and the transferees 
were liable to be ejected. The order passed 
by the Court in execution in’oceedings was 
sought to be relied on to defeat the i^laiu- 
tiffs’ claim for recovery of possession. It 
was then i)ointed out that the causes of 
action for the two suits, that is, the one con- 
templated under o. 21, R. 103 and the suit 
as actually framed were quite different. The 
plaintiffs as auction.purchasers might have 
been aggrieved by the adverse decision 
against them in the proceedings under o. 21 , 
R. 100 , b ut they had abandoned all their 

3- (’26) 13 A. I. R. 1926 Cal. 377 : 90 I. C. 575 : 

30 C. W. N. 163, Ambica Charan v. Ram Prosad. 
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rights under the execution sale and they had 
instituted a suit relying on the right to 
which they became entitled under the Bengal 
Tenancy Act by reason of the action of their 
tenants. But in the present ease before us, 
the title on which the plaintiff could rely to 
oust defendants 7 and 8 from possession on 
the date of the adverse order in 1934 was in 
no way different from the title on which the 
present suit has been brought, that is, the 
title based on the sale deed of 1930. 

It was contended that the withdrawal of 
O. S. NO. 6 of 1933 relieved the appellant of 
the obligation of instituting a suit under 
O. 21 , R. 103. There is no substance in this 
contention because there was no adjudica¬ 
tion in that suit in favour of the appellant. 
The position therefore is that on 2nd August 
1934 an order was passed declaring the right 
of defendants 7 and 8 to be in possession of 
the properties in suit and that order became 
conclusive as against the ^plaintiff by reason 
of its failure to institute a suit within one 
year from the date of that order. The result 
!is that the plaintiff cannot obtain possession 
of the properties from defendants 7 and 8. 
The next question is whether the plaintiff is 
entitled^ to a decree in ejectment against 
defendants l to 6. We think that the plain- 
tiff cannot get a decree for possession 
against persons who have been found not to 
be in possession. It is not for us to deter¬ 
mine the relative rights between defen¬ 
dants 1 to 6 and defendants 7 and 8. It is 
enough to dispose of the present appeal to 
say that the plaintiff’ in any event cannot 
get the relief of possession which he prays 
for. The plaintiff cannot get a decree for 
I)ossession because the right of defendants 7 
and 8 to the possession of the properties has 
become conclusively established. The appeal 
fails and is dismissed with costs—one set— 
to be divided as follow's: One half to respon¬ 
dents 7 and 8 and the other half to be shared 
by the other respondents. 

c.R.K./G.N. Appeal dismissed. 

[Case No. 41.] 

A. I. R. (33) 1946 Madras 78 

PATANJAiii Sastri and 
Shahabdddin JJ. 

Alluri China'Venkata Suryanarayana 
liaju — Appellant 

v. 

Nagunialli Venkatasubblah and otheis 

— Respondents. 

Apiiosil No. G20 of 1943. Decided on 4th Septem- 
bci- 1915, from order of Dist. Court, East Godavari 
at IJujuliimmdry, D/- 8tb Seiiteniber 1942. 


Madras Agriculturists’ Relief Act (4 [IV] of 
1938), S. 20, Proviso—Word ‘rejected’ includes 
dismissal for default of appearance — It is not 
used in restricted sense as in Civil P. C. (1908) 

O. 7, R. 11. 

The word “rejected” in the proviso to Si 20, 
Madras Agriculturists’ Relief Act, signifies rejected 
on any ground whatever including default of appear¬ 
ance 6f the petitioner. It is not used in the res¬ 
tricted sense in which it is used in O. 7, R. 11, 
Civil P. C., namely, rejected owing to some formal 
defect in the application. [P 78 C 2; P 79 C 1] 

P. Satyanarayana Raju — for Appellant. 

III. S. Ramachandra Rao and D. R. Krishna 
Rao — for Respondents. 

Patanjali Sastri J —This is an appeal 
brought by the judgment-debtor under a 
decree passed in O. S. No. 14 of 1935 on the 
file of the District Court of East Godavari 
against an order refusing to scale down the 
decree under S. 19, Madras Agriculturists’ 
Relief Act, 1938. The facts are briefly these: 
The decree was passed on 29th January 193T 
for Rs. 17,371. .The appellant applied for stay 
of the decree under s. 20 of the Act and stay 
was ordered on 2nd April 1938. Within sixty 
days of that order, he filed an application, 
I. A. NO. 258 of 1938, under S. 19 for scaling 
down the decree debt. After some evidence 
was taken in the matter, the x>3tition was 
dismissed for default of appearance of the 
appellant on 3lst August 1939. An appeal 
against that order—0. M. A, No. 270 of 1940 
_was dismissed as incompetent on 1st Sep¬ 
tember 1941 and an application to set aside 
the dismissal for default also proved unsuc¬ 
cessful, as it was held that 9, R. 9, Civil 

P. C., did not apply to proceedings under 
Act 4 [IV] of 1938. The appellant then filed 
another application — I. a. No. 623 of 1939-7- 
under S. 19 for the same relief and that was 
dismissed as having been filed out of time. 
Nothing daunted he filed the present applica¬ 
tion I. A. NO. 228 of 1942 praying for the 
very same relief. The Court below dismissed 
it on two grounds, namely, (l) that it was 
barred by limitation, and (2) that the previ¬ 
ous order of dismissal of I. A. No. 258 of 1938 
operated as res judicata. Against that order 
the present civil miscellaneous appeal has 
been brought. The question for determination 
turns on the true interpretation of the proviso 
to S. 20 of the Act. The proviso says: 

“Where within sixty days after the application 
for stay has been granted the judgment-debtor does 
not apply to the Court which passed the decree for 
relief under S. 19 or where an application has been 
so made, and is rejected, the decree shall be exe¬ 
cuted as it stands, notwithstanding anything con¬ 
tained in this Act to the contrary.” 

It is argued that the word “rejected” must be 
understood in the same sense in which it is 
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used in O. 7, R. 11, Civil P. C., and must be 
taken to mean rejected owing to some formal 
defect in the application. We see no reason 
why the word should be understood in that 
restricted sense in the proviso. “Rejected”*is 
a plain English word and must signify 
rejected on any ground whatever including 
default of ax:)pearance of the petitioner. If 
the word is thus understood in its ordinary 
sense, the proviso clearly bars the applica¬ 
tion made by the appellant in the Court 
below, for it enacts that the decree shall 
then be executed as it stands. In this view, 
it is unnecessary to consider the question 
whether the previous order of dismissal of 
I. A. No. 258 of 1938 Operates as I'es jtidicata; - 
for, even if it does not, the present applica¬ 
tion, having been filed long after the expiry 
of sixty days from the order granting stay, 
is clearly barred by limitation under the 
proviso. The appeal is therefore dismissed 
with costs. 

* 

c.R.k./k.M. Appeal dismissed. 

[Case No. 42.] 

A. 1. R. (33) 1946 Madras 79 
Chandrasekhara Axyar J. 

Sivapuram Sri Sivagurunathasiuami 
Koil by trustees, Sethu Chettiar and 
another — Plaintiffs — Appellants 

V. 

Sarangapani Ayyangar and another _ 

Defendants — Respondents. 

Appeal No. 429 of 1944, Decided on 4th Septem- 
bee 1945, from order of Sub-Judge, Kumbakonam, 
D/- 31st January 1944. 

(a) Madras Estates Land Act (1 [I] of 1908), 

S. 3 (16) —Padugai land—Meaning of_It is not 

ryoti land. 

Padugai land, means land on the lower-level 
bank breadth of the river between the edge of the 
sandy stream bed and the high flood-level bank • 
(’16) 3 A. I. R. 1916 Mad. 1085, Rel. on. 

[P 79 C 2] 

Even though padugai land may not be part of 
the river bed, it is part of the river bank and there¬ 
fore would not, as in the case of river beds, be com¬ 
prised within the definition of ryoti land. 

CP 79 C 2] 

(b) Madras Estates Land Act (1 [IJ of 1908), 
S. 3 (15) and (16) — Purchaser of plantain crop 
froni tenant is not ryot — Suit to recover pos¬ 
session of land on which crops stand lies in 
civil Court. 

A person who purchases from a tenant a plan- 
tam crop standing on some laud and who has no 
right in respect of the land cannot be described as 
one who holds the land for the purpose of agricul¬ 
ture ; hence he is uot a ryot. The fact that he was 
directed to pay the rent for the land to the landlord 
cannot convert bis status into one of a ryot. A -uit 


for the recovery of the land would, therefore, lie in 
the civil Court. [P 79 C 2; P 80 C 1] 

K. S. Chanipagesa Iyengar and K.Venxtgopala 
Iyengar — for Appellants. 

S.V. Narayana Iyer at\d K. Venkalaramani 

— for Respondents. 

Judgment. — Plaintififs have preferred 
this appeal- from an order directing their 
plaint to be presented to the revenue Court 
on the ground that one or other of the two 
defendants is a ryot with occupancy rights 
in the laud for the recovery of which the 
suit has been brought and that the civil 
Courts have therefore no jurisdiction to try 
this suit. Defendant l took the land on 
lease from the temple trustees under the 
lease deed, Ex. p-i, dated 2nd April 1934 for 
a period of five years. It is unnecessary to 
decide whether padugai land, which means, 
according to the observations contained in 
38 Mad. 108,^ land on the lower-level bank 
breadth of the river between the edge of the 
sandy stream bed and the high flood-level 
hank is “ryoti” land within the meaning of 
the Madras Estates Land Act. Even though 
it may not be part of the x’iver bed, it may 
he part of the river bank in which case also, 
as in the case of river beds, the land would 
not he comprised within the definition of 
ryoti land. Dut the xioint need not be pur¬ 
sued further as defendant 1 remained ex 
parte in the Munsif’s Court and has stated 
here through bis learned advocate that he 
does not propose as against the plaintiffs 
(appellants) to raise any such contention, as 
it would mean that he would be acting con¬ 
trary to the terms of the lease-deed under 
which he undertook to surrender the pro- 
l^erty at the end of the terms. 

So far as defendant 2 is concerned, I am 
clearly of the opinion that he cannot be 
called a ryot within the meaning of the Act. 
His rights are derived from the sale-deed 
Ex. D-l executed in his favour by defen- 
dant 1 on 22nd January 193G. He is a pur¬ 
chaser only of the plantain crops then 
standing on the land for a sum of Rs. 268. 
In more than one idace the sale-deed makes 
it clear that his right was only to the crojDs 
• and nothing more. After stating that defen¬ 
dant 2 was to hold and enjoy the crops 
standing on the land absolutely with powers 
of alienation and that possession has been 
delivered of those crops, the deed describes 
the property sold in the schedule as only the 
jdantain crops standing on R. s. No. 3492. 

It is true that defendant 2 was ask ed to x^ay 

A.I.K. 1916 Mad. 1085 : 38 Mad. 108 : 

,7,, Secretary of State v. Kaghunatba 

Thathaehariar. 
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the rent for the remaining two years of the 
term to the temple; but this obligation can¬ 
not convert the status of defendant 2 into 
one of a ryot. He was to take and enjoy the 
crops on the land and was not entitled to 
anything more. Such a person cannot be 
described as one who holds the land for the 
purpose of agriculture. 

I hold that the civil Court has jurisdiction 
to entertain this suit and direct that the 
plaint be re-presented to the Court of the 
first instance so that the suit may be dis¬ 
posed of in accordance with law and in the 
light of the foregoing observations. Costs 
will abide the result. (No leave). 

C. R.K./g.N. Appeal alloioed. 

[Case No. 43.] 

A. I. R. (33) 1946 Madras 80 

Somayya J. 

Kalianna Goundan — Appellant 

V. 

Settia Goundan. and others — 

Respondents. 

Second Appeal No. 1924 of 1944, Decided on 
27tli July 1945. from decree of Dist. Court, Salem, 
in A. S. No. 348 of 1943. 

Criminal P. C. (1898), S. 345—Case whether 
compoundable or not depends on sworn state¬ 
ment of accused—Sworn statement disclosing 
compoundable. offence—Agreement in respect 
of, is not for stifling prosecution — Contract 
Act (1872), S. 23 — Stilling prosecution. 

Complaints are often exaggerated and the 
object of a sworn statement is to see whether 
there is any' justification for taking action in res¬ 
pect of all the offences disclosed by the complaint. 
If the sworn statement discloses only minor 
offences, the Magistrate is perfectly justified in 
taking action only as regards the offences disclosed 
in the sworn statement. [P 80^0 2) 

Where the complaint is about non-cotnpound- 
nble offences but the sworn statement discloses 
offences which are only compoundable, the parties 
are at liberty to compound and an agreement in 
resnect of such compoundable offences is not in¬ 
valid. CP 80 C 2] 

Cr P. C. — * 

(’41) Chitaley, S. 345, N. 5, Pt. 14. 

(’41) Mitra, page 1150, N. 993. 

K. V. Raviachandra Iyer and T. N. Stinda- 
resa Iyer — for Appellant. 

D. Ramaswavii Iyengar — for Kespondents. 

Judgment_The lower appellate Court 

was clearly in error in. thinking that the 
object of the agreement was to stifle non- 
coinpounclable offences. The complaint that 
was macle by tbc defendant is Ex. P-2. He 
gave a sworn statement which was recorded 
by thelSIagistrateon 2nd August 1940. Though 
he implicated as many as six x^ersons as the 
accused in the complaint, when examined 
by the Magistrate he attributgid specific acts 
only to four persons. He said that Pavay- 
ammal and Athayammal, accused 4 and 5, 


prevented him from baling out water by 
holding the rope and unyoking and driving 
away the bulls. Then he said that Kaliyanna 
Goundan and Marappa Goundan, accused 1 
and 3, removed the baling stand and threw 
it into the well. No doubt in between these 
two statements there is another statement 
that the first three accused removed the bal¬ 
ing stand and threw it into the well. That ap¬ 
parently was a general statement which did 
not satisfy the Magistrate. So he appears to 
have asked the complainant who it was that 
actually removed the baling stand and threw 
it into the well. Then the complainant said 
that it was accused 1 and 3. No other acts 
are attributed either to accused 2 or 6. See¬ 
ing thAt specific acts were attributed only 
to accused l, 3, 4 and 5, the Sub-Magistrate 
was justified in taking the complaint on file 
under ss. 447 and 426, Penal Code. These 
two offences are admittedly compoundable 
offences. Summonses w'ere issued to the ac- 
cused only of offences under these two sec¬ 
tions and that was all that they were called 
upon to meet. Hence even if the real object 
of the agreement, which is now in suit, was 
to compound the offences in respect of which 
summonses were issued to the accused, the 
validity of the agreement cannot be impugn¬ 
ed. The parties were at perfect liberty to 
compound compoundable offences. The learn¬ 
ed District Judge is not justified in stating 
that there was really a complaint of rioting ^ 
and unlawful assembly under Ss. 147 and' 
148 , Penal Code, and that the object of the 
agreement was to stifle those offences. Com¬ 
plaints are often exaggerated and the object 
of a sworn statement is to see whether there 
is any justification for taking action in res¬ 
pect of all the offences disclosed by the com¬ 
plaint. If in the sworn statement only minor 
offences are disclosed the Magistrate is per¬ 
fectly justified in taking action only as re¬ 
gards the offences disclosed in the sworn 
statement. This is what was don© jn this 
case. The District Judge seems to have been 
carried away by the fact that the agreement 
in question was entered into in the presence 
of the Sub-Inspector. His remarks against 
the Sub-Magistrate are entirely unjustified. 
I find that the real object of the suit agree- 
ment was not to stifle non-compoundable 
offences. The result is that the decree of the 
lower appellate Court is reversed and that 
of the trial Court is restored. I make no 
• order as to costs here or in the lower appel¬ 
late Court. No leave. 

C.R.K./V.B. Appeal allowed. 
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[Case No. 44.] 

A. I. R. (33) 1946 Madras 81 
Somayya J. 

^athuri Venkata Narayana and others 

Appellants 

V. 

Sindu Religious Endowment Boardt 
Madras — Respondent. 

Second Appeals Nos. 1418 to 1420 of 1943 and 
389 to 391 of 1944, Decided on 6th December 
1944, against decrees of Sub-Judge, Tenali in A. S. 
No. 8 of 1943. 

Madras Hindu Religious Endowments Act 
(2 £11] of 1927), S. 69—Lands granted for pur¬ 
poses of swastivachdkam and vedctparayanam 
are not endowments within S. 69—No contri¬ 
bution under S. 69 can be claimed. 

A general reading of the Madras Hindu Religious 
Endowments Act seems to make liable only institu¬ 
tions to make contributions under the Act. There¬ 
fore persons in possession and enjoyment of 
properties endowed on service tenure or otherwise 
are not liable to contribute under S. 69 of the 
said Act. [P 82 C 1] 

The Hindu Religious Endowments Board claimed 
contributions under S. 69 of the Act from the 
holders of two offices of swastivachaham and ved.ci- 
parayanam. to whom certain lands were granted 
for the purpose of the said services on the ground 
•that the said properties are endowments within 
the meaning of Ss. 9 (11) and 69 : 

Held that the “endowment” in the said sections 
applied only to properties given to the institutions 
and in this case the endowments being to persons 
holding specific offices, S. 69 did not apply and the 
Hindu Religious Endowments Board was not 
entitled to levy contributions from the said persons. 
Oase law discussed. [P 81 O 2 ; P 82 C 1, 2 ; 

P 83 C 1] 

A. C. Sampath Ayyangar — for Appellants. 

Advocate General, K. Subba Bao and M. 

Seshachalapathi — for Respondent. 

Judgment* — Ono common question 
•arises in all these second appeals and that is 
whether certain lands which were granted 
to the holders of two offices of swastiva- 
chakam and vedaparayanam are liable to 
contribution under S. 69, Madras Hindu 
Religious Endowments Act. Under that 
-section, 

“Every math or temple and every specific en¬ 
dowment attached to a math or temple shall 
pay annually for meeting the expenses of the 
Board such contribution not exceeding one and a 
half percentum of its income as the Board may 
determine.” 

And endowment is defined by s. 9 (ll) as 
meaning, 

“all property belonging to, or given or endowed 
for the support of. maths or temples or for the 
performance of any service or charity connected 
therewith and Lnclude,-» the premises of maths or 
temples but does not include gifts of property made 
as personal gifts or oflerings to the head of a math 
or to the archaka or other emploj'oe of a temple.” 

There is an observation of Curgenven J. 

1946 M/ll A 12 
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in 66 Mad. 731^ to the effect that the defini¬ 
tion of an endowment in s. 9 is wide enough 
to include properties which were given to 
the temple servants burdened with the per¬ 
formance of services connected with the 
temple. The learned Judge expressed his 
opinion on p. 783 thus : 

“An endowment includes (I am going to quote 
only the relevant portion) property given or 
endowed for the performance of any service con¬ 
nected with the temple. Ordinarily speaking the 
word ‘endowment’, I think, is restricted to pro¬ 
perty the title to which vests in the instiiuiion 
endowed. But this definition is very wide and lam 
not prepared to say that a service inam held by a 
temple servant would not fall within it.” 

That this is mere obiter is shown by the 
fact that notwithstanding this expression of 
opinion, the learned Judge held that as the 
case before him arose under S. 44, which 
required a charge on the property and there 
was no charge in that case, no order could 
be passed under S. 44, Hence it is only an 
expression of opinion, though it be a strong 
expression of opinion. In S. A. No. 443 of 
1943,^ the question arose directly for decision. 
That was a suit for contribution and the 
property involved was one which the learned 
Judge held was an archaka service inam 
and not a grant to the temple itself. Never¬ 
theless, the learned Judge, Horwill J., held 
that under s. 69, the' property was liable to 
contribute. The learned Judge while referring 
to the definition of the expression “religious 
endowment” did not set out s. 9 (ll) in full 
but mentioned only this_ 

“All property .... endowed for the support of 
maths or temples or for the performace of any 
service .... connected therewith.” 

and then expressed a strong view in favour 
of his conclusion and he relied upon the 
opinion of Curgenven J. in the decision 
already referred to in 56 Mad. 731.* Neither 
Judge referred to the last portion of the 
definition in s. 9 (11) where it says that the 
endowment 

“docs not include gifts of property made as persoiial 
gifts or oflerings to the head of a math or to the 
archaka or other employee of a temple.” 

In a case where the grant is made not toi 
the temple but to an archaka or other 
servant to the temple it is personal grant to 
the archaka or other employee of the temple. 
It may be burdened with the obligation of 
performing the services of the archaka or 
the other services for the performance of 
which it was given to the other employees 
of the temple. Thus, the grant in this case 

1. ( 33) 20 A.I.R. 1933 Mad. 549 ; 50 Mad. 731 • 
144 I C. BOB, Kotayya v. Yellamanda. 

A. .No. 443 of 1943, The Hindu Religious 
Endowments Board, Madras v. Chavali Vallayya. 
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given for the vedaparayanam service was 
given as a personal grant to the ancestors of 
the plaintiffs in O. S. No. 286 of 1939 subject 
to performance of the service of vedapara¬ 
yanam or reciting the vedas in the temple. 
In the other case, it was similarly a personal 
grant subject to the performance of sivastiva- 
chalcam service i. e., reciting some prayer 
in the temple. These two cases seem, there¬ 
fore, to come within the last portion of 
S. 9 (11) under the heading as a personal 
gift to the employee of the temple, though 
it rriay he burdened with the obligation of 
performing certain services in the temple. 
There are other sections which seem to 
indicate the same view, but it is unnecessary 
to refer to Uhem in view of a subsequent 
decision of Horwill J. which was on this 
point not challenged in Letters Patent appeal. 
This question arose again before Horwill J. 
in s. a. nos. 802 and 803 of 1942.® There, the 
learned Judge went into the question at great 
length and came to the conclusion that the 
grant was to the archaka of all the 13 kuchelus 
of land included in those suits. He then said 
that all the 13 kuchelus were exempt from 
liability to contribute under section 69. The 
learned Judge has not referred to his earlier 
judgment, though I am told that this learned 
Judge’s attention was drawn to the earlier 
judgment. However that might be, the learned 
^udge in this later judgment pointed out that 
the expression “endowment” as ordinarily 
understood implies that it m\ist be a gift to 
the temple. This is what the learned Judge 
said after setting out s. 9 (ll) and s. 69: 

“So that if this may be regarded as an endow¬ 
ment within the meaning of S. 9 (11) then it is- 
liable for contribution, even though the property 
vests in the archakas. The definition does not say 
that to constitute an endowment, the gift must be 
to the temple ; but it is only by presuming that this 
was what the Legislature intended that the definh 
tion of an endowment can be brought into con¬ 
sonance with what is ordinarily understood by that 
word. Curgenven J. considered tliis question in 56 
Mad. 731‘* but he did not have to decide it; and so 
he naturally did not express a very emphatic opi¬ 
nion one way or the other.” 

Then he set the observations of Curgenven J. 
w'hich I have already set out. Then Hor- 
will J., proceeded thus : 

“I am reluctant to interpret S. 9 (11) as giving 
a definition of ‘endowment’ contrary to its accepted 
meaning or S. 69 of the Act ns making liable to 
the contribution persons, where a, general reading 

3. S. A. No.s. 802 & 803 of 1942, Board of Com¬ 
missioners of Hindu Religious Endowments, Mad¬ 
ras V. Divi Seshacharyulu. 

4. (’33) 20 A. I. R. 1933'Mad. 549 : 56 Mad 731 : 

144 I. C. 606, Kotayya v. YcJlamanda. 


the Act seems to make liable only institations^ 

1 am therefore of opinion that the land is not liable 
to the contribution claimed by the Board.” 

In the case before him 13 kuchelus of land 
were involved. As regards 10 kuchelus, there 
was an argument that it was a grant to the 
temple itself. But as regards the 3 kuchelus, 
it is admitted that it was a grant direct to 
the archaka burdened only with the perfor¬ 
mance'of service. The two second appeals 
went up in Letters patent Appeals nos. l and 

2 of 1944.® The Letters Patent appeals were 
disposed of by the Chief Justice and Byers J. 
The Endowment Board was the appellant 
in the Letters Patent appeals. The learned 
Judges dealt with 10 kuchelus of land which 
were urged by the Board to have been an 
endowment to the temple itself. They referred 
to the inams register and statements and the 
other documents and came to the conclusion 
that those 10 kuchelus of land formed an en¬ 
dowment to the temple itself and not to the 
archaka burdened with the performance of 
archaka service. Then they said this : 

”lt follows that, in our judgment, the Board is 
entitled to levy contribution in respect of ten- 
thirteenths of the income from the lands and that 
the declaration granted by the trial Court to the 
plaintifis must be limited to three-thirteenths.” 

It is difficult to say from this judgment whe¬ 
ther the conclusion of Horwill J. that as 
regards the three-thirteenths or the three 
kuchelus of land which were admittedly a 
grant to the archaka burdened with the obli¬ 
gation of performing the archaka service in 
the temple was liable to contribute or not 
was ever challenged before the Judges who 
decided the Letters Patent appeals. The first 
]X>int that the advocate for the Board should 
have taken was that even assuming that all 
the 13 kuchelus were the archaka service 
inams, still having regard to the earlier judg¬ 
ment of Horwill J. and the observations of 
Curgenven J. they were nevertheless liable 
to contribute. That position was negatived 
by Horwill J. in the appeals that went up in 
Letters Patent appeals and from what I can 
see from the Letters Patent appeal judgment, 
this position does not seem to have been 
challenged, or at any rate the Judges, who 
decided the Letters Patent appeals, did not 
differ from the conclusion of Horwill J. as 
regards the three kuchelus. Therefore, it 
must be taken that the view of Horwill J. 
is that if certain properties are archaka ser¬ 
vice inams as contrasted with an endowment 
to the temple itself, no contribution can be 

5. L. P. A. Nos. 1 <t 2 of 1944, Board of Commis¬ 
sioners of Hindu Religious Endowments v. Devi 
Seshacharyulu. 
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claimed from those properties; and the view 
which I have expressed from a reading of 
the definition is that it is excluded from the 
^expression “religious endowment.” I assumed 
that this would be the position in 1944-2 
M. L. J, 260.® There, the question was whe¬ 
ther the endowment was entitled to levy 
contribution from certain properties. I held 
that the properties were not archaka service 
and that they were the endowmente belong¬ 
ing to the deity and I considered that on 
that basis the Endowment Board was entitled 
to levy contribution. The question which arose 
directly for decision was that even in the 
absence of a temple committee, one and a 
half per cent, contribution, which is provided 
for a Committee, can be levied. Following 
another judgment of a Bench, I held that 
the Endowments Board was entitled to that 

contribution as well. On p. 261 I said this : 

“The question of declaration of the liability was 
alsb iiivolved in the further stages of the suit, 
because the plaintifis* claim that the properties 
were their own archaka service inams, if upheld, 
would have precluded the appellant Board from 
levying a contribution even for the future years.” 

There is no discussion and the decisions on 
the point were not brought to my notice. 
But that is the opinion that I expressed, viz., 
that if they were archaka inams, the Board 
would be precluded from levying contribu¬ 
tion. The question, in my opinion, is wholly 
concluded by the later decision of Horwill J. 
which on this point has not been dissented 
from by the Judges in the Letters Patent 
appeals and confirmed to that extent, because 
the Letters Patent appeals were dismissed 
to that extent. The result is that in the first 
batch of cases — s. A. nos. 1418 to 1420 of 
1943— the decrees of the lower appellate Court 
are reversed and decrees of the trial Court 
restored. In the next batch of cases — s. a. 
NOS. 389 to 391— the decrees of the two lower 
Courts are set aside and the decree granted 
in terms of prayers (a) and (b) of the plaints. 
The apjpellants are entitled to their costs in 
all the second appeals throughout. (Advo¬ 
cates’ fee Rs. 25 in each case). No leave. 

O.R.K./jt^K^ _ Order a ccordingly. 

6 . (’44) 1944-2 M. L. J. 260, Hindu Religious 
Endowmeuts Board, Madras v. Vedapalii Jagan- 
nathacharyulu. , 

[Case No. 45.] 

A. I. R. (33) 1946 Madras 83 

Horwill and Bell JJ. 

Golla Chenohuramayya v. Emperor. 

Referred Trial No. 132 and Criminal Appeal 
No. 601 of 1945, Decided on 9th October 1946 ; 
reference made by Court of Session, Nellore Division, 
in C. C. No. 10 of 1945. 


(a) Penal Code (1860), Ss. 34, 302 and 324 
—- Same intention is not common intention 
within S. 34 — On seeing quarrel B and O in 
sudden anger striking A on head — B striking 
first and then C—B and C held had no common 
intention —B held guilty under S. 324 and C 
under S. 302. 

The deceased A and the accused B and C were 
members of connected families. There was a quar¬ 
rel among the womenfolk who created such a 
disturbance that B and C who were working in a 
field about a furlong away came running to the 
spot to see what had been done to their women and 
grew angry on seeing what was going on. B signi¬ 
fied his disapproval by striking his pitch-fork on a 
stone but this had no effect, and after some little 
time he became so annoyed that he took his pitch- 
fork and struck A on the head with it C almost 
immediately raised a heavy stick taken from the 
side of a cart, and struck A on the head. A fell 
down immediately and died on the following day. 
The deceased A was found to have an extensive 
and radiating fracture of the skull forming a 
diamond-shaped depressed fracture, the sides of 
the diamond being about two inches : 

JBeld that (1) as B had no reason to suppose that 
C would follow his example and strike A it could 
not be said that they bad a common intention 
within S. 34 even if they had the same intention. 
Therefore each was responsible only for his own 
acts; [P 84 C 2; P 85 C 1] 

(2) as it was possible that the serious injury to 
A's head was caused almost entirely by the second 
blow and the first blow might not by itself have had 
fatal consequences, B who struck the first blow with 
the lighter instrument, could be found guilty only of 
causing simple hurt with a dangerous weapon under 
S. 324, and C would be guilty under S. 302 because 
he was either almost entirely responsible for the 
death of A or materially contributed to it; 

[P 85 C 1] 

(3) even if the fracture was caused entirely by B, 
C would still be guilty of murder; because his blow, 
delivered immediately after B’s blow must neces¬ 
sarily have accelerated the death of A. C therefore 
was guilty of murder under S. 302, [P 86 C IJ 

Penal Code — 

(’45) Ratanlal, page 67, pts. 5, 6, 7; page 701, N. 
“2. Clause 2.” 

(’36) Gouc, page 189, pt. 19; page 192 N. 289; 
page 984, N. 3283. 


(b) Penal Code (1860), S. 302 — Murder un¬ 
premeditated and committed in sudden anger_ 

Sentence of transportation is more appropriate. 

If aCourt has two alternative sentences, it should 
take into consideration all the circumstances of the 


case and award the sentence which seems to it, in 
view of those circumstances, the more fitting. Where, 
therefore, the accused had been living amicably before 
with the deceased and the murder was unpre¬ 
meditated and committed in sudden anger the 
sentence of transportation for life would be more 
appropriate. ^ [P 85 C 2] 

(’36) Gour, page IOSOTN. 3430; ^e TOfl, pt. 8. 

Reddi — for Accused. * 

PulUc Prosc<i8Mrflo«£pr|iie ICw^mJr 
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Nellore with the murder of one Guruswami. 
'The learned Sessions Judge found that there 
was no evidence that accused 8 took any 
part in the transaction in which the murder 
was committed. He, therefore, acquitted that 
accused. He convicted the two appellants of 
murder and sentenced them to death. 

The deceased, the three accused, and the 
eye-witnesses are all Thottiyans and mem¬ 
bers of connected families. P. W. 3 is the 
husband of P. w. 6 and P. ws. 4 and 6 are 
their daughters. The deceased was married 
to P. "W. 5 and a brother of the two appel¬ 
lants was married to p. w. 4. P. W. 7 and 
the deceased were the sons of sisters, while 
p. w. 8 was a brother of the deceased. The 
quarrel that led up to this murder arose out 
of a dispute with regard to some ragi. P. W- 4 
had a sick child and she wanted to purchase 
a talisman that it might wear to recover its 
health; and in order to raise the money, she 
took some of the family ragi. She was 
rebuked for this by the wife of accused 3, 
who was the senior female in the family, 
P. W. 3 came along while the quarrel was 
taking place and rebuked the women for 
quarrelling. P. W. 8 later came to blows 
with accused 3 and was knocked down. 
That led to further recrimination among the 
women, who then created such a disturbance 
that the two appellants, who were work¬ 
ing in a field about a furlong away came 
running to the spot to see what had been 
done to their women. Even after they 
arrived, the quarrel continued; and the ap¬ 
pellants became more angry as they heard 
and saw what was taking place. Accused 2 
first expressed his annoyance by striking a 
stone with his pitch.fork. That had'no effect 
and after some little time he became so 
annoyed that he took his pitch-fork and 
struck the deceased on the head with it. Ac¬ 
cused 1 almost immediately raised a heavy 
stick taken from the side of a cart, and 
struck the deceased on the head. The deceas¬ 
ed fell down immediately and died on the 
following day. When examined by the doctor, 
the deceased was found to have an extensive 
and radiating fracture of the skull forming 
a diamond-shaped depressed fracture, the 
sides of the diamond being about two inches. 
The piece that had been displaced was bro¬ 
ken into eight smaller pieces, which had 
been driven into the brain substance. There 
was no possibility of recovery from this 
grave injury. 

Although all the eye-witnesses are persons 
connected with the deceased, they are also 
interested in the accused; and there is no 
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reason to suppose that their evidence was 
not true. A complaint was given as early as 
practicable; and at all stages their evidence 
has been consistent. The truth of the mate¬ 
rial part of their story is confirmed by the 
circumstance that the accused were long 
absconding. There are no important contra¬ 
dictions in their evidence; and the learned 
Judge says that they impressed him while 
in the box as persons speaking the truth. The 
learned advocate for the appellants very 
rightly does not contend that the evidence 
of these witnesses is untrustworthy. He has 
argued that from the medical evidence it 
would appear that the deceased received 
only one blow; but that is not the case. 
P. W. 1 , the doctor who conducted the post¬ 
mortem examination, does say that the in¬ 
juries could have been caused by one heavy 
blow; but he does not say that they could 
not have been caused by two blows, as the 
eye-witnesses say. On the contrary, he says 
that the injuries might have been caused by 
two blows. It would also seem probable 
that there were two blows; because the con¬ 
tused area on the head was most extensive. 
It spread from the seat of fracture across 
the frontal bone to the other side of the 
bead. 

If the appellants were jointly responsible 
for the injuries caused, then they were 
undoubtedly guilty of murder. The learned 
Sessions Judge does not discuss whether 
they were actuated by common intention; 
but his judgment seems to proceed on that 
basis. It seems difficult, however,-to come 
to the conclusion that there was a common 
intention to kill the deceased. The appel¬ 
lants suddenly left their field to see the cause 
of the cries and shouts of the persons who 
were quarrelling. They did not immediately 
attack anybody. In fact, they might nob 
have known who was responsible for the 
cries of their womenfolk. Accused 2, as has 
already been said, signified his disapproval 
by striking his pitch-fork on a stone, and it 
was only after they had been sometime at 
the scene of offence, that they became angry 
and struck the deceased. Since accused 2 
struck first, accused 1 may well have intend¬ 
ed to cause the death of the deceased, because 
he saw what accused 2 had done; but ac¬ 
cused 2, as far as we can see from the evi¬ 
dence, had no reason to suppose that accused 1 
would follow his example and strike the 
deceased. Even, therefore, if they had the 
same intention, they did not have a common 
intention, the distinction betweep a like 
intention and a common intention being* 
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pointed out very forcibly in 1945 M. w. N. 
Or. 69.^ If the two appellants were not 
actuated by a common intention, then each 
IB responsible only for his own acts. Accused 2 
was armed with a pitchfork which has a 
diameter of about an inch and a half at its 
thick eUd. We have no doubt that such a 
weapon, if used with considerable force, 
would be sufficient to cause a fracture; but 
the question which we are unable to decide 
is whether, in fact, it did so. One often comes 
across cases where a lethal weapon is used 
under circumstances which indicate that the 
person using it intended to cause death or 
grievous hurt; but either because the assail, 
ant was not suitably placed for delivering a 
heavy blow or because of the movements of 
the person at whom he was aiming, only 
trivial injuries have been inflicted. It may, 
therefore, well be that although the accused 
may have intended to cause grievous injury 
with his weapon, he may not in fact have 
done so. This doubt is strengthened by the 
medical evidence that the whole injury might 
have been caused by one blow. It is, therefore, 
possible, though perhaps not probable, that 
the serious injury to the head was caused 
almost entirely by the second blow and that 
the first blow might not by itself have had 
fatal consequences. If that is so, accused 5 , 
who struck the first blow with the lighter 
instrument, can be found guilty only of 
causing simple hurt with a dangerous wea¬ 
pon, an offence punishable under S. 324, 
Penal Code. 

The case against accused 1 seems to us to 
stand on a very different footing. He saw 
that accused 2 had struck the deceased on 
the head with his stick, and yet he imme¬ 
diately raised a heavy weapon and struck a 
blow which felled the deceased to the ground. 
If accused 2 did not cause a fiacture of the 
skull or caused a fracture less serious than 
that found on post-mortem examination, 
then the act of accused 1 would clearly 
amount to murder; because he was either 
almost entirely responsible for the death of 
the deceased or materially contributed to it. 
Even if the fracture was caused entirely by 
accused 2 , accused l would still be guilty of 
murder; because his blow, delivered imme¬ 
diately after the blow of accused 2 , must 
necessarily have accelerated the death of the 
deceased. It, therefore, seems to us that 
accused 1 must have been guilty of the 
offence with which he was charged. The 

1. (*45) 32 A. I. R. 1945 P. C. 118 : 72 I. A. 148 : 

219 I, C. 467 : 1945 M. W. N. Cr. 69 (P. C.), 

Mahabub Shab v. Emperor. 


learned advocate for the appellants relies on 
certain observations of the learned Sessions 
Judge to indicate that it is unlikely that the 
appellants had the intention necessary for a 
conviction under S. 302, Penal Code. The 
learned Sessions Judge said : 

“The seriousness of the blows was not known 
either to the accused or to the other party at that 
stage, because the evidence shows that when the 
accused were leaving the place accused 3 gave a 
parting kick to the fallen Guruswami, stating that 
be was shamming. The relatives of Guruswami 
bad run borne and fetched dry ginger powder and 
cotton in order to render first aid and bring Guru¬ 
swami back to consciousness. The accused went 
and stood near their bouse for a time and as a 
crowd started to gather they went inside their 
house.*’ 

At the best this would only indicate that 
accused 3, who has been acquitted, and the 
relatives of Guruswami still believed that 
there was a chance of Guruswami’s recover¬ 
ing; but we must assume that the two appel¬ 
lants, who delivered the blows, intended the 
probable consequences of their acts. They 
alone knew the force with which their blows 
were delivered. The conviction of accused 1 
under s. 302, Penal Code, is, therefore, con¬ 
firmed and the conviction of accused 2 chang¬ 
ed from one under S. 302 to one under S. 324, 
Penal Code. There remains the question of 
the sentence to be imposed on accused 1 . 
The learned Sessions Judge said on this 
point: 

”So far as the punishment is concerned, there 
are no eictenuating circumstances in law to merit 
the lesser of the two sentences prescribed. The 
accused on account of momentary passion have 
killed a middle-aged ryot who was the bread-winner 
of bis family. The fact that they are middle-aged 
ryots or that they were living amicably before with 
the deceased and that the otience itself arose from 
an unexpected altercation that evening and that 
the offence has not been accompanied by aggravat¬ 
ing features are all matters, which cannot be con¬ 
sidered by Court as extenuating circumstances for 
awarding the lesser of the two sentences. They are 
fit matters to be considered when the prerogative 
of mercy comes to be exercised and which is in 
other bands.” 

We cannot agree with this exposition of the 
law. If a Court has two alternative sen¬ 
tences, it should take into consideration all 
the circumstances of the case and award the 
sentence which seems to it, in view of those 
circumstances, the more fitting. The learned 
Judge has himself in the passage set out 
above given reasons why it would be more 
appropriate to sentence the appellants to 
transportation for life, and there is very 
little to add to what the learned Sessions 
Judge has said. The evidence shows that 
the murder was unpremeditated and that 
the act was committed in sudden anger. The 
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sentence of death is therefore changed to one 
of ‘transportation for life/ Appellant 2 is 
sentenced to three years’ rigorous imprison¬ 
ment. 

c.r.k./g.n. Order accordingly. 


[Case No. 46.] 

A. I. R, (33) 1946 Madras 86 

Yahta AiiI J. 

M. A. Narayan<jiswami Nattar — 

Petitioner 

V. 

M. N, Manicha Nattar and others — 

Pespondents. 

Civil Bevn. Petn. No. 430 of 1945, Decided on 
20th September 1945, to revise order of Dist. Munsif, 
Vellore, D/- 14th February 1945. 

Arbitration Act (1940), S. 23—Partition suit 
—Application by parties stating that they had 
appointed panchayatdars for settling suit and 
praying for return of documents filed in 
Court for production before panchayatdars — 
Order of Court directing return of documents 
for production before panchayatdars is not 
order of reference to arbitration within S. 23. 

In order to vest jurisdiction in the arbitrators 
to deal with a pending suit, it is necessary that 
the Court should make an order under S. 23 (1) 
referring the suit to them and should specify in 
the order such time as it thinks reasonable for the 
making of the award. It is only when the matter 
is referred to arbitration by the Court in that 
manner that under S..23 (2) the Court ceases to 
have jurisdiction to deal with the suit or such 
matters therein as are referred to arbitration. 

[P 86 C 2] 

After a preliminary decree was passed in a 
partition suit and a Commissioner was appointed 
for taking accounts and partitioning the property 
the parties made an application stating that they 
had executed a muchilika in favour of panchayat- 
data lor settling the suit and praying that the 
documents hied by the parties into Court might 
be returned to them for being placed before the 
panchayatdars. The Court made an order directing 
delivery of the documents to the plaintiff’s pleader 
for production before the panchayatdars : 

Held that the order passed by the Court was 
not an order of reference to arbitration within the 
meaning of S. 23 and the Court could call back 
the documents and deal with the suit itself. 

[P 86 C 2; P 87 C 1] 

T. Ij. Venhatarama Iyer — for Petitioner. 

3 /. S. Venkatarama Iyer and V. Hatesan — 

for Respondents. 

Judgment _Defendant i in o. s. no. 481 

of 1939 on the file of the District Munsif’s 
Court, Vellore, is the petitioner. The suit 
■was filed in 1939. It was a suit for partition 
of joint family properties. A preliminary 
decree was passed on 23rd February 1942, 
and the Court appointed a Commissioner for 
taking accounts and for partitioning the 
properties. No appreciable progress seems 
to have boon achieved for over two years. 


A. Iw R. 

On 26 th May 1944, the parties to the suit 
filed a memo in Court stating that they had 
all executed a muchilika to panchayatdara 
for settling the suit and praying that thq 
documents filed by the parties into Court 
might be returned to them for being placed 
before the panchayatdars. This wa4 signed 
by the parties and a further endorsement 
was made thereon that defendants 3 and 4 
had no objection to the handing over of the 
account books to the plaintiff. The Court 
appears to have asked for the memo being 
stamped so that it could be treated as a 
petition, and thereafter on loth June 1944 
the following order was passed: “This is 
treated as a petition., The Commissioner is 
requested to bring all the books and docu¬ 
ments on the leth." On I6th June 1944, the 
following order was passed : “Deliver the 
books to the plaintiff’s pleader for produc¬ 
tion before the panchayatdars.” This is a 
case governed by Act lo Cx] of 1940. Sec- 
tion 21 of the Act, which is in chap, rv 
which deals with arbitration in suite, runs 
thus: 

“Where in any suit all the parties interested 
agree that any matter in difference between them 
in the suit shall be referred to arbitration, they 
may at any time before judgment is pronounced 
apply in writing to the Court for an order of 
reference.” 

Section 23 provides: 

“(1) The Court shall, by order, refer to the arbi¬ 
trator the matter in difference which he is required 
to determine, and shall in the order specify snob 
time as it thinks reasonable for the making of the 
award. 

(2) Where a matter is referred to arbitration, 
the Court shall not, save in the manner and to 
the extent provided in this Act, deal with such 
matter in the suit.” 

It will appear that, in order to vest juris¬ 
diction in the arbitrators to deal with a 
pending suit, it is necessary that the Court 
should make an order referring the suit to 
them and should specify in the order such 
time as it thinks reasonable for the making 
of the award. It is only when the matter is 
referred to arbitration by the Court in that 
manner that under sub-s. (2) of S. 23 the 
Court ceases to have jurisdiction to deal 
with the suit or such matters therein as are 
referred to arbitration. I find myself unable 
to construe the two orders passed by the 
Court on lOth and 16th June 1944 as orders 
of reference to arbitration within the mean¬ 
ing of sub-s. (1) of section 23. 

It was further argued at one stage that 
even the application made by the parties 
for the return of books did not amount to 
an application for reference to arbitration 
under s. 21; but the learned advocate for 


Nabayanaswami V. Manicka (Yakya Ali J.) 



1946 Chandukutti Nambiar v. Kather Kutty (Wadsworth J,) Madras 87- 


the petitioner subsequently conceded that 
having regard to the vie'w taken in some 
decisions, the present application, Es. B-l, 
might for all practical purposes be treated 
as such an application. But that does not 
serve the purpose, there being no order 
made by the Court referring the suit to the 
arbitrators as required under S. 23. What 
happened was that after the arbitrators had 
gone on four months with the examination 
of the accounts, one of them who belonged 
to Trivandrum left the place. For that reason 
as also because defendant 1 apprehended 
that the arbitrators were not proceeding 
along fair and proper lines in their inquiry, 
he served notices upon the arbitrators in 
September 1944 asking them to stop further 
investigation and to return the account books 
to the Court. He subsequently filed the appli¬ 
cation, I. A. NO. 1326 of 1944 in Court out of 
which the present petition arises. In that 
application he prayed for an order directing 
the panchayabdars to return the account 
books to Court and to post the suit for trial 
and proceed with the same. The plaintiff 
opposed the application mainly on the ground 
that there was a valid reference of the suit 
to arbitration and that defendant 1 was not 
entitled to revoke the same. As already 
stated, I find that in the absence of an order 
of reference under S. 23, that contention of 
the plaintiff cannot be upheld. In the cir¬ 
cumstances, it was open to defendant 1 to 
move the Court for the recall of the account 
books from the panchayatdars. 

Some stress was laid upon the interests 
of justice not being served, even if there 
was any material irregularity or illegality 
in the matter. I find that one of the pan- 
cbayatdars has gone out altogether and an 
application has also been filed in Court for 
the appointment of another panchayatdar in 
his place. If that should take place, neces¬ 
sarily the entire investigation will have to 
be done de novo. Instead of that process 
being adopted, the proper course would 
appear to be, having regard to the altered 
circumstances, that a Commissioner ap¬ 
pointed by the Court should examine the 
accounts and make the division of the pro- 
l^erties. The petition is, therefore, allowed, 
and the order of the learned District Munsif 
reversed. No order as to costs. 

O.B.K./g.N, Petition allowed. 


[Case No. 47.] 

A. 1. R. (33) 1946 Madras 87 

Wadsworth and Patanjali 

Sastri JJ. 

Samanthan Karakkattitathil Chandu^ 
kutti Nambiar and another — 

Appellants 


V. 

Aminad KuttVs son Kather Kutty 
Karnavan Manager and others — 

Respondents. 

Second Appeal No. 485 of 1944, Decided on 11th. 
July 1945, from decree of Dlst. Court, North Mala¬ 
bar, D/- 13th October 1943. 

Malabar Tenancy Act (14 [XIV] of 1930 as 
it stood before amendment by Act 6 [VI] 1945), 
S. 51 (2) —Rent payable in kind— S. 51 (2) does 
not apply — Rate of conversion. 

Section 51 (2) has no application where the rent 
is payable in kind and hence in a suit to recover 
rent the landlord is entitled to convert the rent at 
the market price prevailing as on the date of the 
suit : ('45) 32 A. I. B. 1945 Mad. 357 and (*44) 31 
A. I. B. 1944 Mad. 511, Bel. on. [P 87 C 2; 

P 88 C 1] 

P. Qovinda Menon — for Appellants. 

K. Parameswaramenon — for Respondents. 

Wadsworth J. —The appellants filed a 
suit for rent due under a registered marupat 
dated 7th December 1928, to the plaintiffs as 
representing the jenmi’s interest. It is com¬ 
mon ground that the document under which 
the land was held provides for payment of 
rent in kind. The only question argued in 
appeal is whether the Courts below were 
right in fixing the commutation rate with 
reference to the terms of S. 51 (2), Malabar 
Tenancy Act, or whether the paintiffs are 
entitled to the market price of the produce* 
as on the date of the plaint. Section 51 ( 2 ) 
runs as follows : 

“Where any rent, micbavaram or renewal fee 
payable under this Act is paid or is to be paid in. 
money, in whole or in part, paddy, coconuts, are- 
canuts and pepper shall be valued, for the purpose 
of determining the sum due, at the average market 
price of the previous dve years as published under 
sub-s. (1).” 

The contention of the appellants is that this 
is not a case in which rent payable under 
the Act is paid or is to be paid in money, 
but that if the rent can be deemed to be 
payable under the Act it is payable wholly 
in kind. There is a decision of Horwill J. in 
(1914) 2 M. L. J. 84^ to the effect that s. 5i (2) 
does not apply to cases where it is neces¬ 
sary to estimate damages for breach of con¬ 
tract and that it cannot be applied "where 
the rent is payable in kind. We are not now 
concerned with the correctness of the first 


1. (’44) 31 A. I. B. 1944 Mad. 511: 1944-2 
84, Parameswaran Numbudeipad v. Subramania 
Iyer. 
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portion of this observation but it is conten¬ 
ded that when the rent is payable in kind, 
S.51 has no application. It has been so held 
in a nunaber of decisions of single Judges, 
one of which is (1945) 1 M. Ii. J. 836.® While 
it might be plausibly argued that this view 
of S. 51 (2) robs that provision of much of its 
effectiveness, it is a view which is at any 
rate arguable. It has been accepted by a 
number of learned Judges of this Court and 
it has in fact been embodied in the Amend, 
ment Act, Madras Act 6 Cvi] of 1945, which 
to a large extent deprives the question of its 
general interest. In these circumstances, we 
do not see sufficient reason to differ from 
the line of decisions, and, we hold that the 
plaintiffs were entitled to convert the rent 
at the market price prevailing as on the date 
of the suit. The appeal is, therefore, allowed 
with costs and the plaintiff will have a de¬ 
cree as prayed for. 

C.R.K./g.n. Appeal allowed. 

2. (’45) 32 A. I. R. 1945 Mad. 357; 1945-1 M B.J. 
336. P. P. V. Eunhi Baman v. K. T. V. Kunhi 
Baman. 


[Case No. 48.] 

A. 1. R. (33) 1946 Madras 88 

Rajamannar j. 


Aravapalli Subbi Setii and another — 

Appellants 


v. 


Burlc Ijokshminarasamma and others 

— Nespondents. 

Second Appeals Nos. 1466 and 1467 of 1944, 
Decided on 25th October 1945, from decrees of 
Diet. Court, Guntur, in A. S. No. 344 of 1942. 

Limitation Act (1908), S. 19 — Acknowledg¬ 
ment by mortgagor after transferof his interest 
in one item of mortgaged properties does not 
bind transferee. 

An acknowledgment made by a mortgagor after 
transfer of his interest in one item of mortgaged 
properties to a third person does not bind the traus- 
feree even though the personal remedy against the 
mortgagor had not become barred on the date of 
the acknowledgment ; (’42) 29 A. I. K. 1942 P. C. 
67, Foil. [P 88 C 2] 

Limitation Act — 

(’42) Cbitaley, S. 19. N. 35, Pt. 1. 

(’38) Bustomji, p. 353, Pt. 1. 

V. Govindarajachari and V. V. Haghawan — 

for Appellants. 

K. Kaineswara Hao — for Respondents. 

Judgment_The same question arises in 

both tliese second appeals, a question of 
limitation. Though I listened to an interest¬ 
ing and exhaustive argument from Mr, V. 
Suryanarayana foi* the apjxillants, the cases 
appear to be directly governed by the recent 
decision of the Judicial Committee in I. D. E. 


(1942) Lab. 686.^ The facts necessary for the- 
disposal of these appeals are as follows: 
The plaintiffs in the two suits sued for the- 
recovery of the balance of money due to 
each of them under two mortgages dated Tth- 
August 1924 by sale of one item out of the* 
properties secured by the deeds (bxs. p -1 and 
P-2) respectively. The contesting defendant 
claims title to this item under a deed of sale- 
dated 28th April 1926 from the mortgagor. 
The suits were brought in 1939 and would 
prima facie be barred by limitation. The 
plaintiffs, however, rely upon an acknow¬ 
ledgment made by the mortgagor in respect 
of their two mortgages in a deed of trust 
dated 26th September 1927 (Ex. P-4). If the 
acknowledgment is valid and binding against 
the contesting defendant, respondent 1 , then 
the suit would be in time. It may be noticed 
that the acknowledgment was made by the- 
mortgagor after he had conveyed his interest 
in the item now in suit to respondent 1 in 
1926. The question for determination is whe¬ 
ther an acknowledgment made by a mort¬ 
gagor after transfer of his interest in a 
particular property forming part of the 
hypotheca will bind the transferee. The 
identical question was answered in the nega¬ 
tive by the recent decision referred to in 
I. L. R. (1942) Lah. 686.^ It was there held 
-that an acknowledgment made by the mort¬ 
gagors after they had parted with theiii 
interest to the purchasers does not bind the 
purchasers. 


During the course of his argument, Mr. 
Suryanarayana tried to rely on certain fea¬ 
tures, which, according to him, distinguish 
this case from other cases, viz., that in this 
case the personal remedy against the mort¬ 
gagor was alive on the date of acknowledg¬ 
ment and that the mortgagor had not parted 
with all the property hypothecated at the 
time when he made the acknowledgment.. 
Unfortunately for him, however, it appears 
from the report in I. D. R. (1942) Lab. 666^ at 
p. 687 that in the appeals which went upto 
the Judicial Committee from Allahabad, 
the mortgagor’s interest in some only of the 
properties had been transferred and the 
judgment of the Judicial (Committee proceeds 
on the assumption that the personal remedy 
had not become barred: vide p. 689. The 
suits were, therefore, barred by limitation 
and the decision of the lower Court is correct. 
The appeals are dismissed with costs of res- 


1. (’42) 29 A. I. R. 1942 P. C. 67 ; I. L. R. (1942) 
lAh 686 : I. Jj. R. (1942) All. 660: 202 I. C. 749 
(P C.), Bank of Upper India Ltd. v. Robert 
Hercules Skinner. 



1996 Khasim Sahib v. Ofpiciaii Receiver, Guntur (Yahya Ali J.) Madras 89 


pondent l. Resjxjndent 1 has preferred 
memoranda of crc^-objectiona in respect of 
a moiety of the costs disallowed to her in 
both the Ck)urts. It is well known that costs 
^re in the absolute discretion of the Court 
and though no reason has actually been 
assigned by the lower appellate Court in dis¬ 
allowing her, though the successful party, 
her full costs, I do not think I should inter¬ 
fere in second appeal with the discretion 
exercised by the learned District Judge. The 
memoranda of cross-objections are dismissed 
but without costs. Leave refused. 

o.R.K./v.B. Appeals dismissed. 


[ Case No. 49.] 

A. I. R. (33) 1946 Madras 89 
Yahya Ali J. 

Sayyed Khasim Sahib and another — 


Official Receivert Guntur and another 

— Respondents. 

Civil Revn. Pctns. Nos. 1304 and 1305 of 1944, 
Decided on 11th October 1945, to revise orders of 
Diet. Court, Guntur, D/- 8th July 1944. 

(a) Provincial Insolvency Act (1920), S. 68 — 

‘‘Person aggrieved,” meaning of—Petition to 
set aside sale by creditor who has been added 
as supplemental creditor on the day of order 
on petition—Creditor is person aggrieved and 
Court is competent to entertain matter—Court 
has inherent power to review conduct of 
Receiver. ■* 

In an application to set aside sales under S. 68, 
Provincial Insolvency Act, it was contended that 
the petitioner had no standi as he bad not 

proved his debt either by the date of the sales or 
by the date of the application : 

Held that the creditor having been added in the 
list of proved creditors on the date of the order his 
application was maintainable. [P 89 C 2] 

(b) Provincial Insolvency Act (1920), S. 68 — 
Court has inherent power to review conduct 
of Receiver. 

The Court has inherent power to take action 
when it is brought to its notice, that an act of one 
of its officers is objectionable. Even a stranger can 
bring the fact to the notice of the Court : (’20) 7 
A.I.R. 1920 Lah. 361 and 20 1. C. 683 (Cal.), Ref. 

[P 89 C 2] 

V, Govindarajachari and D. Narasaraju — 

for Petitioners. 

Ch. Raghava Rao and G. C. V. Subba Rao — 

for Respondents. 

Order, —Both these petitions involve the 
same point. An insolvent’s property was 
sold and two persons who are the petitioners 
in these matters purchased the respective 
items. One of the creditors filed an applica¬ 
tion under S. 68, Provincial Insolvency Act, 
to set aside the sales. The first Court upheld 


the sales, but on appeal by the creditor the 
District Judge set aside the sales and directed 
fresh sales to be held. Two objections were 
taken by the purchasers. The ^rst objection 
was that the creditor, being a person who 
had not proved his debt either by the date 
of the sales or by the date of his application, 
had no locus standi to maintain the appli¬ 
cation, not being an aggrieved person within 
the meaning of S. 68. The second objection 
was one based on the merits—that the price 
fetched was not low and that there was no 
irregularity in the conduct of the sales. 

With reference to the first objection, the 
learned District Judge held, differing from 
the learned Subordinate Judge who first 
heard the petition, that the Court was com¬ 
petent to entertain the matter. The learned 
District Judge pointed out that the cre¬ 
ditor had applied on 9th June 1942 for being 
added as a supplemental creditor in the 
schedule of proved creditors and that final 
orders on that application were passed on 
27th August 1943, so that on the date when 
the first Court passed its order on the peti¬ 
tion the creditor had been added as a supple¬ 
mental creditor in the schedule. Apart from 
that circumstance, the learned District Judge 
relying uix)n 58 I. C. 6^ held that it is not 
merely the insolvent or the creditors or any 
other aggrieved person who can take action 
to bring the conduct of a Receiver in any 
particular respect to the notice of the Court; 
but the Receiver being an officer of the 
Court, when it comes to the knowledge of the 
Court that his action in any particular res¬ 
pect is objectionable, the Court has inherent 
powers to rectify his errors or mistakes or to 
reverse or modify his acts or decisions. This 
decision does not stand alone. The same view 
was expressed by a Division Bench of the 
Calcutta High Court in 20 I. c. 683® where 
relying upon three English cases the learned 
Judges held that when a Receiver has been 
appointed, he becomes an officer of the 
Court, and if he is about to act in excess of 
his authority, it is competent even to a 
stranger to bring that fact to the notice of 
the Court, which has inherent power to re¬ 
view the conduct of the Receiver, so that the 
stranger may not be prejudiced by an un¬ 
lawful act of its own officer. In these cir¬ 
cumstances the first objection must fail. 

As regards the second objection, the learned 
District Judge has mentioned a number of 

1. (’20) 7 A.I.R. 1920 Lah. 361 : 1 Lah. 307 : 58 

I. C. 6, Dataram v. Deokinandun. 

2. (’13) 20 I. C. 683 (Cal.), Hareshwar Ghosh v. 

Rakbal Das Ghose. 
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circumstances which definitely suggest that 
the sales were conducted without giving due 
publicity and in a manner which, to say the 
least, is suspicious. The price fetched was 
undoubtedly low. That is the view taken by 
both the Courts below. In these circum¬ 
stances the learned District Judge was per¬ 
fectly right in setting aside the sales and 
directing fresh sales to be held. Both the 
revision petitions are dismissed with costs— 
different sets. 

c.R.K./v.B. Petitions dismissed. 


[Case No* 50.] 

A. I. R. (33) 1946 Madras 90 
Wadsworth Opfg. C. J. 

AND Koman J. 

Bathai Bagyalakslimi Ammal — 

Appellant 



Thoppai Bappn Aiyar and others — 

Respondents. 

Letters Patent Appeal No. 18 of 1945, Decided 
on 11th September 1945, from judgment and order 
of Chandrasekhara Aiyar J., in A. A. O. No. 283 
of 1944, D/- 12th January 1945. 

(a) Civil P. C. (1908), S. 47 — No conflict 
between co-defendants in suit — Dispute be¬ 
tween them in execution does not fall under 
S. 47. 

It is necessary that there should have been a 
conflict in the suit between the parties in order 
that the decision of the question arising in execu¬ 
tion between them could come under S. 47. Where 
there was no conflict whatever between the co¬ 
defendants in a partition suit and in fact they 
were supporting each other, the dispute between 
such co-defendants in execution does not come 
under S. 47: (•43) 30 A. I.R. 1943 Mad. 407, FoU\ 
(’24) 11 A.I.R. 1924 Mad. 365, [P 92 C 1, 2] 

_ 

(’44) Chitaley, S. 47, N. 4, 5. 

(’41) Mulla, Page 183 "Parties to the suit." 

(b) Civil P. C. (1908), S. 115 — Abuse of 
powers by executing Court — Interference by 
High Court although remedy by suit available. 

Where the executing Court wrongly orders deli¬ 
very of possession though there was no decree for 
delivery of property and on an application for re- 
delivery, failed to give back the land to the person 
wrongly dispossessed, the High Court interfered 
in revision and directed the executing Court to 
redeliver the land to the party from whom it was 
taken, although a remedy by way of suit 
available to that party. [P C 2] 

_ 

(’44) Chitaley, S. 115, N. 3 Pt. (9). 

(’41) MuHa, Page 414 Pt. (a). 

T. R. Srinivasa Iyer — for Appellant. 

D. Ramaswami Iyengar and O. K. Rama- 
lingavi — for Respondents. 

Wadsworth Offg. C. J. — The appel- 

hiiit here was defendant 23 in a partition 


suit and is the daughter of the respondent 
(defendant 21 in the trial Court). By "res¬ 
pondent” we refer to the original respondent 
who is now dead and is represented by his 
Legal representatives, respondents 2 and 3.^ 
Defendant 20 was the wife of defendant 3, 
one of the coparceners. She was in the suit 
claiming certain items of property as her 
own and her father, the respondent^ was 
claiming certain other items of property as 
his own. The trial Court disallowed the 
claims of both the appellant and the res¬ 
pondent. They joined together in appealing 
to this Court against that decision. The 
appeal was App. no. lOl of 1937. In their 
memorandum of appeal there is an assertion 
that items 10 and 11 of Sch. c, with which 
we are now concerned, were purchased with 
the stridhanam funds of the present appel¬ 
lant. These two items are 'usufructuary 
mortgage rights and it is common ground 
that the lands covered by these usufructuary 
mortgages were being managed by the res¬ 
pondent for the appellant. It is also common 
ground now, though the fact was not revealed 
during the proceedings in the partition suit 
and the appeal therefrom, that the present 
respondent purchased the equity of redemp¬ 
tion in respect of these two items from the 
owner, a third party. It is alleged that the 
mortgage covering these two items was re¬ 
deemed by the payment of the amount due 
to the husband of the present appellant, the 
receipt being Ex. p-G, dated 20th March 1935. 
That allegation is denied by the appellant 
and the appellant alleges that the purchase 
of the equity of redemption was made on 
her behalf with her money by her father, the 
respondent. Those allegations regarding the 
ownership of the equity of redemption and 
the discharge of the mortgage were not 
placed before the Court either at the trial 
or in the appeal in the partition suit. 

When the matter was pending in appeal 
before this Court, there was a compromise 
between the present appellant and the mem¬ 
bers of her husband’s family. The respondent 
was not a party to that compromise. The 
result of the compromise was a decree de¬ 
claring that the appellant was entitled to 
items 10 and 11 of Sch. C and also to other 
items with which we are not now concerned. 
There is nothing in this decree to indicate 
that the appellant was not in possession of 
the items decreed to her or that she was 
entitled under the decree to get possession 
from anybody else. The respondent prose¬ 
cuted his own appeal after this compromise 
and he failed. 
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After the termination of the proceedings 
in appeal, there seems to have been disputes 
between the appellant and the respondent. 
The respondent had filled a suit on behalf of 
the appellant claiming rent for these lands 
from the tenant and got a decree, and in a 
second suit for possession he had been ap¬ 
pointed receiver. While he was holding posses¬ 
sion of these lands asHeceiver, the appellant 
filed an execution petition in which she claim¬ 
ed possession of the lands by virtue of the 
compromise decree in the partition suit. She 
obtained permission from the Court which 
appointed the Beceiver to execute her decree 
against the Receiver, and of this application 
for permission the respondent certainly had 
notice. He had, however, no notice of the 
main execution x>6tition, and the appellant 
without opposition succeeded in getting*deli- 
very of possession. Thereupon, the respon¬ 
dent filed an application for re-delivery and 
it was in the proceedings for re-delivery that 
all the facts regarding the purchase of the 
equity of redemption and the allegation of 
the discharge of the usufructuary mort¬ 
gage and the further allegation that the 
purchase was benami for the appellant, were 
for the first time brought to the notice of the 
Court. 

The executing Court, while conceding that 
the compromise decree in execution of which 
possession had been delivered, did not pro¬ 
vide for delivery of pKDssession at all, some¬ 
how came to the conclusion that by reason 
of the averment in the memorandum of 
appeal regarding the purchase of the items 
with the stridhanam money of the present 
appellant, this decree which declared the 
right of the appellant to items 10 and 11 of 
Sch. C which were usufructuary mortgages, 
somehow or other became transmuted into 
a decree recognising the appellant’s full title 
in the property including her right as holder 
of the equity of redemption. Having arrived 
at this startling conclusion, the learned trial 
Judge came to a decision on such materials 
as were available regarding the real owner¬ 
ship of these lands and on the strength 
of that decision dismissed the j^etition for 
redelivery. 

The matter was taken up in appeal by the 
present respondent in appeal against order 
No. 288 of 1944 which was heard by Chandra¬ 
sekhara Aiyar J. Tho learned Judge went 
into tho preliminary objection as to the 
maintainability of the appeal. The objection 
was that the appellant and tho resi>ondont 
were supporting each other as co-defendants 
in the partition suit, each of them claiming 


in fact a decree against the family, and there 
was no conflict of interest between them 
right up to the termination of the appeal: it 
was, therefore, contended on the strength of 
the decision in 1943-1 M. L. J. 271,^ applying 
the Full Bench decision in I.L. R. (1941) Mad. 
438,^ that there was no matter arising between 
the parties to the suit in which the decree 
was passed relating to the execution, dis¬ 
charge or satisfaction of the decree. Chandra¬ 
sekhara Aiyar J. held that there is no rule 
that the contest or conflict should have been 
in existence from the very beginning, and if 
- it arises in any stage of the suit and relates 
to the execution of the decree and a Court 
is called upon to decide it as between the 
persons who are parties to the suit, S. 47 
comes into play as was held in 45 M. L. J. 478® 
and the learned Judge allowed the appeal 
and remanded the petition for a proper 
consideration of all the evidence available 
regarding the transaction between the par¬ 
ties. The passage in 45 M. li. J. 478® which 
deals with this question runs as follows: 

“In the case for instance of a partition suit the 
judgment-debtors may very well find their interests 
opposed, when delivery is attempted, although up 
to the final decree they had no cause for complaint 
against each other and similarly in administrative 
or partnership suits. We can see no reason for 
acceding to the suggestion that we should limit 
the scope of S. 47 in the way suggested, when to 
do so would exclude from its purview the decision 
of many of the questions, which must inevitably 
arise only after the decree and when the result 
would be to frustrate the object of the section 
recognised by the Privy Council in 19 Cal. 683,4 
the cheap and speedy settlement of all disputes at 
the stage of execution.” 

The question which the learned Judges had 
to decide in that case was one relating to 
the order in which items of projpjorty belong¬ 
ing to the various defendants in a mortgage 
suit should bo sold, the dispute between them 
being put forward for the first time in tho 
course of execution. This case was considered 
in the referring judgment in i. L. r. (I9ll) 
Mad. 438.^ At page 4 43, the referring Judges 
say : 

“In 45 M. Tj. -T. 478”^ the question arose between 
two defendants in a mortgage suit as to whose 
property should bo sold first. There was a conflict 
between the two defendants inter se in the suit 

1 . (’43) 30 A. I. R. 1943 Mad. 407: 209 I. C. 589: 
1943-1 M. L. J. 271, Bapanna Garu v. IMutbangi 
Jaggiah. 

2. (’41) 28 A.I.R. 1941 Mad. 161 : I. R. It.. (1941) 
Mad. 438 : 196 I. C. 204 (F. B), Annainalal v. 
Ramaswami. 

3. j’24) 11 A. I. R. 1924 Mad. 365 ; 77 I. C. 148 : 
45 M.L.J. 478, Vedaviasa Aiyar v. Madura Hindu 
Labba Nidbi Ltd. 

4. (’92) 19 Cal. 683 : 19 I. A. 166 : 6 Sar 209 
(P., C.), Prosunno Kuinar Sanyal v. Das Sanyal. 
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itself and this was held to raise a qnestlon under 
S. 47, CivU P. C.’* 

and a eimilar explanation of this case is 
found at the top of p. 444 in the same judg¬ 
ment in a quotation from a decision of 
Madhavan Nair J. It is no doubt true that 
the decision in 45 M. Xi. J. 478^ does not in 
terms proceed on the basis that the conflict 
between the defendants interested in various 
items was a conflict in the suit: but it might 
well have been in the minds of the learned 
Judges that when there is a mortgage right 
claimed against various items in the enjoy¬ 
ment of various defendants, there is from this 
very nature of the claim a contest between 
the co-defendants which will only come to a 
head after the right of the mortgagee has 
been established: and that may be considered 
a ground for differentiating such cases from 
those in which there is no shadow of conflict 
between co-defendants in the suit itself. 

A Bench consisting of the learned Chief 
Justice and Lakshmana Rao J. had in a 
very recent case, 1943-1 M. L. J. 271,^ to deal 
with the case of a dispute between two co¬ 
decree-holders in which the judgment-debtor 
had no concern. That was a dispute as to 
which of the two decree-holders was entitled 
to money in the hands of a Receiver. The 
decision in 45 M. L. J. 478® does not appear to 
have been quoted before the learned Judges, 
but a rather similar decision, 24 M. L. J. 477,® 
was cited and the learned Judges criticised 
the view taken in that case that the expres¬ 
sion “between parties to suit” in S. 47 does 
not necessarily mean between parties who 
are plaintiff and defendant respectively in 
the suit: and they observed that this decision 
cannot be followed, the question now under 
discussion being settled by the Full Bench 
which decided 1 . L. R. (1941) Mad. 438.® It 
seems to us that we‘are bound by this deci¬ 
sion which interprets the Full Bench as 
having settled the question whether it is 
necessary that there should have been a 
conflict in the suit between the parties in 
order that the decision of the question arising 
in execution between them could come under 
S. 47, Civil P. C. 

On the facts of the present case, it is 
manifest that there was no coflict whatever 
either in the suit or in the appeal therefrom 
between the present appellant and the res¬ 
pondent. They were sailing together and 
supporting each other. Nor was there any 
decree passed in favour of the present appel¬ 
lant against the respondent. What she got 

5. (’13) 24 M. Ii. J. 477 : 19 I. C. 448, Mangayya 
V. Sriramulu. 


was a decree against her husband’s family 
recognising her right to the usufructuary 
mortgage interest in the items with which 
we are now concerned. No doubt the res¬ 
pondent was a party to that suit and is 
boimd by that decree, but he was not a party 
opposed to the present appellant: he was 
supporting her in her claim. We are there¬ 
fore unable to agree with our learned brother 
that this is a case falling under S. 47, Civil 
P. C., and we consider that the appeal was 
not maintainable. , 

We are, however, asked by Mr. Rama- 
swami Ayyangar for the respondent to exer¬ 
cise our powers under S. 115, Civil P. 0., in 
order to prevent the present appellant from 
stealing a march in future litigation by 
resting on the i>osition resulting from an 
order which the executing Court hod no 
jurisdiction to make. No doubt this Court is 
ordinarily reluctant to use its powers under 
S. 115, Civil P. C., when there is a simple 
remedy by way of suit, as in most cases of 
claim proceedings: but we consider that the 
powers of the executing Court have been 
clearly abused in this case and we are also 
of the opinion that the executing Court, 
having itself conceded that there was no 
decree for the delivery of the property, 
should straightway have ordered re-delivery 
and left the parties to fight out in a proper 
proceeding the question of their rights in the 
land. The decree in favour of the appellant 
is certainly not one which recognises any¬ 
thing more than her right to retain the 
usufructuary mortgage interest described as 
items 10 and il in Sch. C to the plaint. The 
equity of redemption in that mortgage was 
never in suit, nor was there anything in the 
decree to justify the conclusion that the pre¬ 
sent appellant was found entitled to the 
equity of redemption as against the respon¬ 
dent. In our opinion the executing Court had 
no jurisdiction to order delivery of i^sses- 
sion at all and, having wrongly delivered 
possession, it was its plain duty on an appli¬ 
cation for re-delivery to give back the land 
to the person wrongfully dispossessed and 
leave the parties to agitate their rights in a 
proper proceeding. 

We therefore set aside the order passed 
by Chandrasekhara Aiyar J. remanding the 
case for further enquiry and in revision we 
direct the executing Court to re-deliver the 
land to the respondent from whom it was 
taken and we refer the parties to a separate 
suit to decide the title in the land. As to 
costs we think it equitable to allow the 
respondent his costs in the lower Court and 
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direct each party to bear his or her costs in 
this Court. 

o.R.K./v.B. Order accordingly. 


[Case No. 51.] 

A. I. R. (33) 1946 Madras 93 


BAJA&£ANNAB j. 

Bajah Saheb Meharban Dostan Sri 
Baja Bao Venkata Kumara Mahi~ 
pathi Surya Bao Bahadur OarUt 
Maharajah of Pithapuram — 

Appellant 


V. 


Kunjam Konayya and others — 

Bespondents. 

Second Appeal No. 470 of 1945, Decided on 11th 
September 1945, from order of Diet. Court, West 
Godavary at Ellore, in A. S. No. 254 of 1944. 

Madras Estates Land Act (1 [1] of 1908), 
Ss 77 and 163 — Purchase of holding by 
land-holder in rent sale — Relationship of 
land-holder and ryot ceases — Nevertheless 
land-holder is entitled to recover amount due 
to him for period between sale and delivery of 
possession from person in occupation by 
reason of S. 163 in suit under S. 77. 

After the purchase of a holding by the land¬ 
holder in a sale for recovery of arrears of rent due 
to him as the land*holder, the relationship between 
him and the registered pattadar ceases to be the 
relationship between a land-holder and a ryot. 
Thereafter the registered pattadar has no legal 
status as a ryot nor, therefore, is he under any legal 
Liability as a ryot. The person in occupation would, 
then, be technically a trespasser and the sum due 
to the land-holder from him for the period between 
the date of sale and the delivery of possession to 
the land-holder would not amount to rent. Never¬ 
theless by reason of the provisions of S. 163 the 
land-holder will be entitled to recover an amount 
equal to the rent in respect of the holding from 
the person in occupation in a suit under S. 77; 
because such an amount can, under S. 163, be re¬ 
covered as if it was an arrear of rent : (’44) 31 
A. I. R. 1944 Mad. 253, Rel. on, [P 93 C 2) 

Ch. Raghava Rao — for Appellant. 

P. Somasundaram — for Respondents. 

Judgment. — Three out of four plots 
comprised in a holding were purchased by 
the appellant (plaintiff) in sales for recovery 
of arrears of rent due to him as the land¬ 
holder. He brought a suit for recovery of 
arrears of rent for subsequent Faslis 1349, 
1850 and 1351 against defendant l who was 
the registered pattadar, and against defen¬ 
dant 2 as the person in actual occupation. 
Defendant l died when the matter was under 
ap[)eal to the District Court and respon. 
dents 3 to 7 in the lower appellate Court 
were brought on record as his legal repre- 
sentatives. The Deputy Collector decreed the 
Suits except in regard to the period between 
the dates of the sales in which the appellant 


himself had become the purchaser of the 
three plots and the dates on which he took 
delivery of them. He also directed, in view of 
the fact that defendant 1 was not the actual 
enjoyer of the suit land, that the suit hold¬ 
ing should be proceeded against in the first 
instance and defendant 1 personally, last. 
The plaintiff appealed, but the learned 
District Judge dismissed this appeal. 

In second appeal Mr. Raghava Rao for 
the appellant urged two points. The first is 
that the lower Courts erred in disallowing 
the rent for the period between the dates of 
sale and the dates of delivery. The lower 
Courts apparently were of the opinion that 
after the rent sales, the defendants could 
not be considered to be ryots and the sum 
due to the land-holder from them will not 
amount to rent and therefore could not be 
the subject-matter of a suit under s. 77, 
Madras Estates Land Act. No doubt in a 
sense this may be true and after the sales, 
the persons in occupation would be techni¬ 
cally trespassers. Nevertheless, by reason of 
the provisions of S. 163 of the Act, the land¬ 
holder will be entitled to recover an amount 
equal to the rent in respect of the plots from 
the persons in occupation in a suit under 
S. 77 because such an amount could under 
S. 163 be recovered as if the amount was an 
arrear of rent. The decision of King J. in 
(1944) 1 M. L. J. 205^ is direct authority for 
this position. The District Judge was wrong 
therefore in disallowing the plaintiff’s claim 
in respect of this period. 

The second point urged for the appellant 
was that defendant 1 and his legal repre¬ 
sentatives should have been made primarily 
liable because defendant i was the registered 
pattadar. But it follows, from what I have 
said before, that the relationship between 
defendant 1 and the plaintiff-appellant ceased 
to be the relationship between a ryot and a 
land-holder from the date of the rent sales. 
Thereafter defendant 1 had no legal status 
as a ryot, nor therefore any legal liability 
as a ryot. It was not apparently disputed 
in any seriousness that the actual enjoyer 
was defendant 2. The trial Court definitely 
found so and the District Judge has not dis- 
agreed with that finding. The plaintiff would, 
therefore, be entitled to recover the amount 
due to him as rent for the period subsequent 
to the rent sales from the holding and defen¬ 
dant 2. The second appeal is dismissed with 
costs as against the contesting respondents 

1. (*44' 31 A.I.R. 1944 Mad. 253 : 219 I. C. 62 ; 
(1914) 1 M. L. J. 205, Mangamma v. Maharaja 
of Pithapuram. 
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and will be allowed with costs, throughout 
as against respondent 1 {defendant 2). The 
trial Court will determine the rent payable 
in respect of the three plots in suit and pass 
a decree for the amount found due against 
defendant 2. 

c.ii.K./r>.H. Appeal partly allowed. 


[Case No. 62.] 

A. I. R. (33) 4946 Madras 94 

Yahya Aei J. 

Nalluri Hangacharyulu — Petitioner 

V. 

Kondamadngtila Vajjala Reddi and 
another — Respondents. 

Civil Eeven. Petns. Nos. 1102 and 1103 of 1944, 
Decided on 19th September 1945, to revise order 
of Dist. Court, Guntur, D/- 6tb AprU 1944. 

Suits Valuation Act (1887), S. 8 — Relief in 

plaint_Substance and not form of prayer 

should be looked to—Plaintiff held asked not 
only for declaration of order dismissing him 
rom office of archaka as ultra vires but also 
for restoration of office — Value of suit for 
jurisdiction held value of emoluments attached 
to office. 

The plaintiff prayed for a declaration that cer¬ 
tain orders passed by the trustee and the Hindu 
Religious Endowments Board dismissing him from 
the office of archaka were ultra vires of their 
powers and illegal, unjust and void and did not 
aQect the plaintiff’s right to the office of archaka. 
It was in evidence that the office of archaka 
carried emoluments which had real money value. 

Held that for the purpose of determining what 
the relief claimed in the plaint was the substance 
and not the form of the prayer must be looked 
into. The plaintiff in substance asked not only for 
declaration of the orders of dismissal as xiUra vires 
and illegal but also for his restoration to the office 
of archaka. The value of the suit for the purpose 
of jurisdiction was* the value of the emoluments 
attached to the office of archaka : (’27) 14 A. I. R, 
1927 Mad. 563 and 15 Beng. L. R. 167, Rel. on. 

[P 94 C 2; P 95 C 1] 

Court-fees Act and Suits Valuation Act — 

(’44) Chitaley, S. 8, N. 6, Pts. 4, 5; N. 17. 

(’36) Aiyar, Page 757, N. “Declaratory decree.” 

K. Kameswara Rao — for Petitioner. 

M. Seshachalapathi and P. Chandra Eeddi — 

for Respondents, 

Order._The question that is common to 

both these petitions is whether the prayer 
asked for in the plaints in O. S. Nos. 178 and 
179 of 1943 on the file of the District Munsif s 
Court, Guntur, amounted really to asking 
for a declaration that the orders complained 
of were ultra vires and illegal or whether 
they amounted to asking also for a restom- 
tion of tho respective plaintiffs to the 
archaka’s office. 

It is conesdod by tbo learned counsel for 
the petitioners that for ascertaining this the 


mere form of the prayer will not be looked 
into but the substance thereof. In the plaint 
in o. S. NO. 178 the prayer is for a declara¬ 
tion that the order dated 18th December 1940 
by the trustee and the order dated 12th July 
1942 of the Hindu Beligious Endowments 
Board regarding the plaintiff’s dismissal are 
ultra vires of their powers and whoUy 
illegal, unjust and void and henefe do not 
affect the right of the plaintiff to the office 
of archaka in the suit temple. This idea of 
a declaration to the effect that the order 
does not affect the plaintiff’s right to the 
archaka’s office was also mentioned speci¬ 
fically in the same terms in Para. iii-6 (f) of 
the plaint as also in para. V. Likewise in the 
plaint in O. S. No. 179 of 1943 the prayer is 
for a declaration couched in the same terms 
and that part of it which seeks for a decla¬ 
ration that the plaintiff’s right to the office 
of archaka is not affected, is repeated in two 
other places. 

It is argued by Mr. Kameswara Bao that 
what the plaintiff intended to ask for was 
only a bare declaration concerning the illegal 
and ultra vires nature of the orders in 
question and that he did not intend to ask 
for his restoration to the office. The general 
reading of the plaints and the i>articular 
form in which the declaration has been asked 
for does not, however, support this contention. 
Holding then that in substance both the 
plaints prayed for the plaintiffs’ restoration 
to the archaka’s office, the question is whe- 
ther the order of the lower Court returning 
the plaints for presentation to the proper 
Court is correct. In 50 Mad. 646,^ it was held 
that where the subject-matter is so related 
to things which have a real money value 
that the relief asked for will affect these, 
then the value of the suit for the purpose of 
jurisdiction is to be taken as the market- 
value of the property affected. In 23 W. R. 
453® at 455 the learned Judges observed . 

“They (the plaintiffs) ask not only that the 
defendant may be declared to have wasted the 
endowment and thereby to have betrayed her trust, 
but also that she may be turned out of her muta- 
valleeship and they, the plaintiffs, be appointed m 
her room. The plaintiffs say that what they claim 
does not adroit of being properly estimated by a 
money value, but this is not so. Under the towlout- 
namah, mutavallees were to receive six twenty- 
eights of the produce of the estate, a veiy 
considerable sum; and the plaintiff’s claim to this 
suit as an appurtenance to the office of mutavallee 
was easily to be estimated in money.” 


1. (’27) 14 A.I.R. 1927 Mad. 563 : 50 Mad. 646 : 
101 I. C. 379, Vasireddi Veeramma v. Butohayya. 

2. (’76) 15 Beng. L. R. 167:23 W. R. 463, Delroos 
Banco Begum v. Ashgur Ali Eban. 
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In the second plaint, the averment was made 
that the plaintiff’s father had a two-third 
share in the archakathwam and as a result 
of a family partition, the plaintiff became 
entitled to two-ninth share in the same and 
that as per the established usage of the 
temple, plaintiff was getting his term of 
service performed by his brother since 1938 
on an undertaking that the said Srinivasa- 
charyulu should enjoy his share of income 
also in the inam for a term of five years and 
I>erform his terms of service during that 
period. There is, therefore, a direct reference 
to the emoluments and profits of the office. 
Having regard to the rulings cited above and 
the various recitals in the respective plaints 
and the declaration asked for and the rela¬ 
tion that exists between the office and the 
emoluments attached thereto, I am inclined 
to agree with the view taken by the Courts 
below. Both the civil revision petitions are 
dismissed. Full costs in c. B. P. No. 1102 of 
1944. No costs in c. B. p. no. 1103 of 1944. 

C.B.k./g.N. Petitions dismissed. 


[Case No. 63.] 

A. I. B. (33) 1946 Madras 95 
Rajamannab j. 

Mekkileri Koppirichi 

V. 

XJppoonni Thattari Kunhi Pamar. 

Second Appeal No. 1000 and Misc. Second Appeal' 
No. 159 of 1944, Decided on 17th September 1946, 
from decree of Sub-Judge, Tellicherry, in A. S. 
No. 232 of 1943. 

(a) Malabar Tenancy Act (14 [XIV] of 1930), 
S. 33 — Tenant occupying landlord's house 
demolishing it with landlord’s permission and 
constructing his own on its site—Tenant can 
add to period of his occupation of site period of 
bis occupation of landlord’s house for pur¬ 
poses of S. 33. 

Where a tenant occupying the landlord’s house 
was allowed by the landlord to demolish the same 
and build a new one of his own in its place on the 
kudiyiruppu (site) the tenant can add to his occu¬ 
pation of the kudiyiruppu the period during which 
he had been in occupation of the landlord’s house 
on the kudiyiruppu in order to claim the benefit of 
Section 33. [P 96 C 1, 2] 

(b) Malabar Tenancy Act (14 [XIV] of 1930), 
S. 2 (3) — Tenant occupying landlord’s house 
demolishing it with landlord's permission and 
constructing his own — House cannot be said 
to be owned by landlord—Act applies. 

Where a tenant who was occupying the land¬ 
lord’s house demolished the bouse with the land¬ 
lord’s permission and on its site built a new one with 
hia own expense the new house cannot be said to 
be owned by the landlord within S. 2 (3) so as to 
exclude the application of the Act. [P 96 C 1] 

P. OotnTuia Menon — for Appellants. 

K. Ktittikriihna Menon — for Bespondent. 


Jiid^meiit.-<^The question of law which 
arises in this appeal is not free from diffi¬ 
culty. The facts which are not in dispute 
are as follows: On 1 st October 1929 one 
Chandu executed a marupat, Ex. P-2 in 
favour of one Chandu Panikkar. The rights 
of the lessor, Chandu Panikkar, are now 
vested in the plaintiff. Defendants 1 and 2 
are the assignees of the rights of the lessee, 
Chandu, under a document dated 2 lst Octo¬ 
ber 1935. The suit was to recover possession 
of the property covered by the marupat and 
arrears of rent subject to a payment of the 
value of improvements that may be found 
due to the defendants. The marupat com¬ 
prised besides a paramba a farm house 
which belonged to the landlord. The tenants 
were permitted to reside therein and a sepa¬ 
rate rent was also specified for the occupation 
of the house. Subsequently, on 4th March 
1941, the landlord permitted the tenant to 
pull down the house then in existence and 
received a sum of Bs. 25 from the tenant as 
its value. He allowed the tenant further to 
construct a new house at his own expense 
and agreed to give him the value of the new 
house at the time of the surrender o^ posses¬ 
sion of the paramba: {vide Ex. D-3). A new 
house was accordingly built in pursuance of 
this permission. The dispute now is only 
regarding the site occupied by the house and 
the approach to it. The defendants claim that 
they are entitled to purchase the sight on 
which the house stands and the site used as 
a way leading to the house, under s. 33, 
Malabar Tenancy Act. Besides raising this 
plea in the written statement, the defendants 
also filed a petition under s. 18, cl. (l) and 
S. 33, ^lalabar Tenancy Act, offering to pur¬ 
chase the sites (kudiyiruppu). Section 33, 
Malabar Tenancy Act, runs thus : 

“In any suit for eviction relating wholly or in 
part to a kudiyiruppu, which has been in the conti¬ 
nuous occupation of a tenant or the members of 
his family for ten years on the date of the institu¬ 
tion of the said suit, such tenant shall be entitled 
to offer to purchase the rights in the kudiyiruppu, 
of the landlord who seeks to evict him, at the mar¬ 
ket price on the said date.” 

The District Munsif of Tellicherry held that 
the defendants were entitled to the benefit 
of the section. He held that as the defendants 
were members of the family of Chandu, the 
original tenant, the period of Chandu’s occu- 
pation could be added to the period of the 
occupation by the defendants, in which case 
the condition in s. 33, namely “the continuous 
occupation of a tenant or the members of 
his family for ten years” would be satisfied. 
He overruled a contention of the plaintiff 
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that the tenants were not entitled to the 
benefit of the section because of s. 2, cl. (3). 
The plaintiff appealed and the Subordinate 
Judge of Tellioherry allowed the appeals, 
(there were two appeals, one against the 
decree in the suit and the other against the 
order on the application). The defendants 
have filed S. A. No. 1000 of 1944 and C. M. S. A. 
NO. 159 of 1944 against his decision in the 
two appeals respectively. The contention of 
the plaintiff based on S. 2 (8) may be first 
disposed of. Section 2, cl. (3) says : 

‘"Nothing in this Aot shall apply to — 

(3) any building owned by a landlord including 
a house, shop or warehouse, and the site thereof, 
together with the garden or land appurtenant 
thereto.’* 

The house now in existence was built by the 
tenants at their own expense and cannot 
obviously be described as a building owned 
by the landlord. This fact is sufficient to 
preclude the plaintiff landlord from relying 
on the provision. It cannot, therefore, be 
said that the Act does not apply to this case. 
Mr. Govinda Menon for the appellants con¬ 
tended that the appellants have satisfied the 
conditions mentioned in S. 33 of the Act and 
are entitled to the benefit of it because they 
and the members of their family have been 
found to be in continuous possession of the 
kudiyiruppu on which the present house 
stands for over ten years. Mr. Kuttikrishna 
Menon for the landlord respondent, however, 
urges that till 1941 the house on the site 
admittedly belonged to the landlord and the 
period of occupation subsequent to 1941 falls 
far short of the period of ten years requisite 
under the section, as the suit was filed on 
17 th July 1942. This contention of the plain¬ 
tiff also found favour with the Subordinate 

Judge who says as follows: 

“Since the house became the tenant’s house only 
on 4th March 1941. the tenant has not completed 
the period prescribed in S. 33, Malabar Tenancy 
Act, to entitle him to purchase the kudiyiruppu.” 
Kudiyiruppu is defined as follows in the Act: 

“‘Kudiyiruppu’ means and includes the site of 
any residential biiildinp:, the site or sites of other 
buildings appurtenant thereto, such other lands as 
are necessary for the convenient enjoyment of such 
residential building, and the easement attached 
thereto.” 

Applying this definition and attaching the 
ordin<ary meaning to the words in S. 33, it 
cannot be denied that the tenants have been 
in the continuous occupation of the kudiyi¬ 
ruppu, that is, the site of a residential 
building and the pathway necessary for the 
convenient enjoyment of the building. In 
this view the tenants in this case would cer¬ 
tainly bo entitled to the benefit of S. 83. It 
is, however, possible to construe the section 


to mean that the occupation contemplated 
by the section is occupation in respect of a 
house belonging to the tenant, in which case 
alone, it would be accurate to speak of occu> 
pation of the kudiyiruppu p.nd to exclude 
the application of the section to the occupa¬ 
tion of a tenant of a house belonging to the 
landlord, which no doubt may also mean an 
occupation of the site on which the house 
stands. The object of the section may be 
said to be that if a tenant has built a house 
or is in occupation of a house belonging to 
him which is situated on a site belonging to 
the landlord for a number of years, it would 
be hard on the tenant to be evicted therefrom 
when the landlord could be adequately com¬ 
pensated by being awarded the value of the 
site. In the present case the fact^ are that 
it is only in 1941 that the tenants can be said 
to have put up their own house on a site 
belonging to the landlord, and the tenants 
have been occupying that house only for a 
period of 16 months by the^date of the insti¬ 
tution of this suit. 

Though I find it more equitable to construe 
S. SS in this manner, I feel that it is not 
permissible for me to disregard the plain 
language of the section. The present suit is 
for eviction and relates in part to a kudiyi¬ 
ruppu, that is, the site of a residential 
building. This site has been in the continuous 
occupation of the tenant and members of his 
family for over ten years on the date of the 
institution of the suit. The tenants that is 
the defendants (appellants), therefore, will 
be entitled to offer to purchase the rights in 
the kudiyiruppu of the landlord who seeks 
to evict them. The appeals are, therefore, 
allowed, the decree and the order of the 
Subordinate Judge set aside and the decree 
and order of the District Munsif are 
restored. The petitioners (appellants) will 
get their costs from the respondent through¬ 
out—Advocate’s fee in the second appeal. 

C.R.k./g.N. Appeals allowed. 

[Case No. 64.] 

A. I. R. <33) 1946 Madras 96 

Kqppuswami Ayyar J. 

In re C. Ramachandra Rao — Petitioner. 

Crimmal Rovn.Case No. 441 andPetn. No. 404 of 
1945. Decided on 26tb October 1945, to revise order 
of Stationary Sub-Magistrate, Chicacole, D/- 11th 
May 1945. 

Madras Public Health Act (3 [HI) of 1939), 
S. 142 -Municipal Health Officer abusing and 
beating municipal maistri in municipal build¬ 
ings—Prosecution of Health Ofticer—Sanction 
under S. 142 is necessary. 
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The Mumoipal Health Officer abused aod beat 
the maistri ot scavengers employed in the munici¬ 
pality for not preventing the scavengers from creat¬ 
ing disturbance. The Health Officer was prosecuted 
at the instance of the maistri : 

Seld that since the act of beating and abusing 
was done by the Health Officer in the municial 
buildings and the maistri was a servant who was 
a subordinate of the municipality, the act must be 
considered to have been done in the discharge of 
his duties and consequently sanction under S. 142 
was necessary for the prosecution of the Health 
Officer. [P 97 C 1] 

Kasttiri Seshagiri Rao — for Petitioner. 
Assistant Public Prosecutor — for the Crown. 

Order. — The only question for deter¬ 
mination is whether sanction is necessary 
before the accused could be prosecuted. The 
prosecution was at the instance of a maistri 
of scavengers employed in the municipality 
of Ghicacole, and the petitioner, the accused, 
was a Health OflBcer of that municipality. 
The scavengers alleging that they had some 
grievances when the salary was being distri¬ 
buted one evening, instead of receiving the 
salary they made a hubbub and created some 
disturbance. The Health Officer was put out 
and when he noticed the maistri whose duty 
he thought it was to prevent these people 
from creating trouble, abused him and took 
him to task for not having prevented the 
people from creating disturbance, and is also 
said to have beaten him. That is the gist of 
the complaint. For the accused it was stated 
that a prosecution like this cannot be launched 
without sanction. It was pleaded in the lower 
Court that sanction was required under s. 197, 
Criminal P. C. It was contended by the pro¬ 
secution, that as he was not an officer who 
could be removed only by the Local Gov¬ 
ernment, no sanction was necessary. But 
then apart from S. 197, Criminal P. C., under 
S. 142, Public Health Act, since the act of 
beating and abusing was said to have been 
done by the accused in the municipal build¬ 
ings to a servant who was a subordinate of the 
municipality, the act must be considered to 
have been done in the discharge of his duties 
and consequently s. 142, Public Health Act, 
would apply and sanction would be neces. 
sary. I, therefore, find that the prosecution 
cannot lie without sanction under S. 142, 
Public Health Act. The revision petition is 
accordingly allowed, and the proceedings 
will be quashed, as admittedly no sanction 
has been obtained. 

c.r.k./g.n. Petition allowed. 
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[Case No. 65.] 
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Kdppuswami Aitar j. 

In re S. R. Yiraraghava Aiyangar — 

Petitioner. 

Criminal Revn. Case No. 459 and Cr. Revn. 
Petn. No. 422 of 1945, Decided on 26th October 
1945, from order of First Class Sub-Divisional 
Magistrate, Kumbakonam, D/- 31-1-1945. 

Madras Rssential Articles Restricted Acqui¬ 
sition Order (1943), S. 3 (1)—Word ‘‘acquire*’ 
used in the section does not mean simply 
“remove” or “transport”, to a place where 
Order is in force, goods which have already 
been acquired before date on which Order is 
made applicable to such place. 

The word “acquire" as used in the section 
means “get possession of or proprietary right 
over” goods. It does not mean simply “remove” 
or “transport” goods to a place where the Order 
is in force when the goods have already been 
acquired before the date of the application of the 
Order to that place. CP 98 C 2] 

Where the petitioner purchased paddy at place 
P before the date on which the Order came into 
force in place K and kept it there but merely 
transported it to place K after the date on which 
the Order came into force in K : 

Seld that the petitioner came into possession 
of the paddy when he purchased it at place P and 
not when he transported the same to place K', 
therefore there was no acquisition of the paddy 
within the meaning of the section subsequent to 
the date on which the Order came into force in 
place K and he could not be prosecuted for im¬ 
proper acquisition of the paddy under S. 3 (1). 

[P 98 C 2] 

M. S. Venkatarama Iyer — for Petitioner. 

Assistant Public Prosecutor for the Crown. 

Order. — The petitioner was prosecuted 
for having committed an offence under 
s. S (l), Madras Fssential Articles Restricted 
Acquisition Order, 1943. This order came 
into force in the Kumbakonam municipality 
on 14th March 1944. When the Rationing 
Officer tried to get a statement from the 
accused as to how much of paddy he had in 
his house for his use, he learnt that certain 
paddy had been brought from Perambur in 
Tanjore taluk. The paddy was brought from 
Perambur to Kumbakonam on 2nd April 
1944 after the date on which this Order came 
into force in Kumbakonam. The petitioner 
admitted those facts and he was accordingly 
convicted. What is urged is that it is only 
an acquisition subsequent to the date on 
which the Order came into force that would 
amount to an offence and that no such 
acquisition had been made by the petitioner. 

On the facts there is no dispute. There is 
evidence to show that the petitioner pur¬ 
chased the paddy at Perambur early in 
March and kept it in his son-in-law’s house 
and there was delay in transporting it to 
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Kumbakonam as he could not find &.cilitie3 

for such transportation. Under S. 3 (l) 

*'no person shall, except under the authority of a 
licence granted by an officer authorised by the 
Provincial Government in this behalf, acquire any 
essential article if by so doing the quantity thereof 
in his possession or under his control will exceed 
the normal quantity required by him.” 

There is absolutely no evidence to show 
that this additional paddy was acquired by 
him after the date on which the Order came 
into force in Kumbakonam. If by acquisition 
is meant getting possession of the goods or 
proprietary right over goods, then it was 
done earlier than the date on which the 
Order came into force as the acquisition was 
early in March itself. What is urged by the 
prosecution is that the word “acquired’* 
should be taken to mean “removing" the 
prox}erty to Kumbakonam. I do not think 
the word “acquired" can be taken to mean 
“transported". The word “acquire" is not 
defined in the Order; according to the Concise 
Oxford Dictionary, it means “gain by one¬ 
self and for oneseli; come into possession of." 
The petitioner came into x>ossession of the 
property early in March itself when he pur¬ 
chased the paddy. Therefore, there was no 
acquisition subsequent to the date on which 
the Order came into force in Kumbakonam. 
There are other provisions of law under which 
such transport is prevented, but he is not 
prosecuted for any such offence. He has been 
prosecuted only for an improper acquisition 
of the property subsequent to particular 
date. The acquisition was prior to that date. 
Therefore the conviction has to be set aside. 
The conviction and sentence are set aside— 
the jpetitioner is acquitted. The fines, if 
already paid, will be refunded, 

C.R.K./d.H. Conviction set aside. 

[Case No. 66.] 

A. 1. B. (33) 1946 Madras 98 

Leach C. J. and Lakshmana Bao J. 

Havikanti Nanoji Hao and others 

.— Appellants 


V. 

Sri Sri Sri Mirja Si'i Purapati Vizia^ 

vama Gaj apathira^u Bahadvr (minor 
Bajah) V^izianagaram and another 

_ Respondents. 

Letters Patent Api>eal No. 1 of 1946, Decided 
on 4th April 1945, from judgment and order of 
Wcidflwortb J., Hcported in 32 An I* 22. 194o 
Mad. 283. , 

Madras Estates Land Act (1 [I] of 1908), 
S. 25 as amended in 1934 — Agreement for 
payment of premium in respect of ‘‘old waste 
before amendment—Court cannot after amend¬ 
ment pass decree even by consent for payment 
of premium as it is unlawful i (*^6) 82 A« !■ 
1946 Mad. 283 REVERSED ON FACTS. 


Even thongh an agreement entered into before 
the amendment of S. 25 for payment of piemiam 
by the tenant to the landholder in respect of “old 
waste" land was lawful the Court cannot give 
efieot to that agreement after the amendment o£ 
S. 26 and pass a decree for the same even by con¬ 
sent of parties as the levy of premium by a land¬ 
holder in respect of “old waste” is unlawful under 
S. 25 as amended. The decree if passed would not 
be executable : (’30) 17 A. 1. R. 1930 Mad. 305, 
Applied ; (’45) 32 A. L R. 1945 Mad. 283, RE¬ 
VERSED ON FACTS. [P 98 C 2 ; P 99 C 11 

Y. Suryanarayana — for Appellants. 

S. Venkaiesa Iyengar — for Respondents. 

Leach C. J. — This is an appeal under 
cl. 15, Letters Patent, from the judgment of 
Wadsworth J., in an appeal against an order 
passed in execution proceedings in the Court 
of the District Judge of Vizagapatam. The 
question raised in the appeal before the 
learned Judge related to an amount of 
R3. 676 which represented a premium on 
land described as “old waste." The payment 
of the premium was directed by the compro¬ 
mise decree. The appellants contended that 
that part of the decree which related to the 
payment of the premium was illegal by 
reason of S. 25, Madras Estates Land Act, 
as amended by the Madras Estates Land 
(Amendment) Act, 1934 (hereinafter referred 
to as the Amending Act) and therefore the 
case fell within the decision of this Court in 
63 Mad. 805.' The learned Judge dismissed 
the appeal as he was under the impression 
that the compromise decree was passed before 
the amendment of S. 26 in 1984. This was 
not in fact the case. The Amending Act 
received the Governor-GeneraTs assent on 
27th June 1934 and the compromise decree 
was not passed until 3rd October 1934. The 
date on which the Amending Act came into 
force was not mentioned at the hearing before 
Wadsworth J. W^e have no doubt that it 
was assumed by the parties that the decree 
was passed before the Amending Act became 
effective. 

It is now clear that when the compro¬ 
mise decree was passed it was unlawful to 
include therein a direction for the payment 
of the premium and this being the case that 
part of the decree cannot be executed. The 
judgment of the Division Bench which heard 
63 Mad. 805' where all the authorities on the 
question are reviewed, leaves no room for 
doubt. The learned advocate for the respon¬ 
dents seeks, however, to get out of the diffi¬ 
culty by pointing to the date when the 
l^etition asking for the passing of a compro- 
mise decree was filed in Court. It was filed 
1. (’30) 17 A.I.R. 1930 Mad. 306 : 63 Mad. 805 i 

123 I. C. 684, Ambu Nair v. Kelu Naic. 
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on 10th October 1933 when a premium could 
be levied in respect of “old waste.” His 
argument is that as the decree only embodied 
what had been lawfully agreed upon by the 
parties in October 1933, the decision in 63 
Mad. 806^ can have no application. We are 
unable to accept this contention. When the 
Court passed the compromise decree it was 
unlawful for the landholder to levy a pre¬ 
mium. Therefore the Court had no power 
to pass, even by consent, a decree containing 
a provision which was unlawful by reason 
of a statute. The appeal is allowed with costs 
throughout. 

O.B.K./G.N. Appeal allowed. 

f Case No. 67. ] 

A. 1. R. <33) 1946 Madras 99 

Rajamannab J. 

M. T. Pankajammal and another — 

Appellants 

V. 

-M. T. Parthasarathy Aiyangar — 

Respondent. 

Civil Appeal No. 12 of 1945, Decided on 14th 
September 1945, from decree of City Civil Judge, 
Madras, in O. S. No. 1581 of 1941. 

Hindu law — Settlement — Construction_ 

Settlement by A in favour of his wife B before 
adopting O — C not party to settlement — 
Settlement intended to enable B to maintain 
herself — After B, C entitled to hold property 
absolutely — B predeceasing A — Held under 
settlement, O was not entitled to any property 
in prmsenti — On A’s death C succeeded to 
property along with natural son of A. 

A executed a settlement deed as regards part of 
his property only in favour of his wife B, just 
before adopting C, a minor. C was not a party to 
this settlement deed but he was mentioned merely 
as a person to bo adopted. The object of the deed 
was to provide B with an estate to maintain herself 
without depending on C. After B*s death C was to 
hold this property with absolute right and title. 
The deed further provided that if A predeceased 
B, B would enjoy the property during her life 
time. But in case B predeceased A, then A was 
to enjoy the property subject to certain conditions. 
B having predeceased A, A married another wife 
and begot a son by her. On the death of A, C 
brought the suit against the surviving widow and 
the natural born son for recovery of possession of 
property covered by the settlement deed ; 

Held on a construction of the settlement deed 
that A did not intend C to have any rights in the 
property in pnesenii under the settlement and 
that C became entitled to the property only on 
the death of A and as an adopted son, according to 
Hindu law, ho had to share it along with the after 
lx)rn brother and his step.mother : 24 Mad. 429 * 
(’26) 13 A.l.R. 1926 Mad. 273 and (*45) 32 A.I.B. 
1946 Mad. 195, Be/. [P 100 C 2 ; P 101 C 1] 

Oh. Bagluiva Bao and M. E. Bajagopalachari 

_ — for Appellants. 

J.. M. Venugopala hfudaliar—tot Respondent. 


Judgment. —The property in suit origi¬ 
nally belonged to one M. Tiruvengadachariar. 
In 1930 he was aged about 62 and he had no 
issue living at the time. His wife Alangar- 
ammal was alive. He resolved to take the 
present respondent, the plaintiff in the lower 
Court, in adoption, and had fixed that the 
adoption should take place on 13th July 1930. 
Two days prior to that date, i.e., on nth 
July 1930, he executed a settlement deed 
marked Ex. p-i on a construction of which 
the decision in this case depends. The deed 
itself was executed in favour of Alangar- 
ammal, his wife. The executant says : 

“I am now nearly 62 years of age and have 
become old. Since you are my, wife and on account 
of love and affection which I have towards you, I 
am bound to maintain you till your lifetime and 
further since I have made arrangement to take in 
adoption on 29th Ani of this year (13th July 1930), 
Parthasarathi, minor son of Gomatam Krishna- 
swami Aiyangar, aged about ten years, and since 
1 have for similar reasons decided as it is necessary 
that an arrangement should be made, during my 
lifetime itself, for your food, clothe etc., expenses, I 
have in pursuance thereto, executed wholeheartedly 
in your favour this settlement deed.” 

Ife is recited that Alangarammal had been 
put in possession of the property and that she 
should utilise the income from the property 
for her maintenance and other expenses. 
Then occur these words : 


“After your lifetime, the aforesaid boy whom we 
are going to adopt shall take possession, hold and 
enjoy the aforesaid house and site with absolute 
right and title. You shall enjoy only the rent 
income from the aforesaid house, as mentioned 
above, till your lifetime, and you shall have no 
power to subject the aforesaid house and site to 
any encumbrances or alienations, such as mortgage, 
^le, etc. In the event of your death during my life¬ 
time itself, I shall enjoy the aforesaid house and 
site, subject to the conditions aforesaid.” 

On 18 th July 1930 the plaintiff.respondent 
was taken in adoption by Thiruvengada- 
chariar who also executed a deed in favour 
of the father of the adopted boy who was 
then a minor. After reciting the adoption 
the deed provides as follows: 


Hereafter, my adopted son shall remain with 
me in the family and enjoy, exclusive of the bouse 
and site given as and for the maintenance expenses 
of my aforesaid wife Alangarammal under- the 
registered settlement deed, dated 11th July 1930 
the remaining entire immovable and movable pro-* 
perties in my possession, in the capacity as ion. 
with absolute right and title.” 


Alangarammal died in 1931. But Thiruven- 
godachariar survived her, married another 
wife defendant i (appeUant 1 ) and begot a 
son by her defendant 2 (appellant 2 ) in 1934 
and eventually died in April 1941 . Defen¬ 
dant 3 is not a material party. The suit out 
of which the present appeal arises was filed 
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in July 1941 by the adopted son against the 
surviving widow and the natural bom son 
for recovery of possession of the property 
covered by the settlement deed. In the 
written statement the defendant pleaded 
that the allegfed deed of settlement read with 
the deed of adoption conferred upon the 
plaintiff only such rights as he would have 
as a member of a joint family and therefore 
on the death of Thiruvengadachariar the 
plaintiff would have to share the property 
with the defendants. In para. 6 it was also 
pleaded that the settlement deed was a 
maintenance arrangement and that it did 
not confer any right on the plaintiff. 

The learned Additional City Civil Judge 
held that under the settlement deed the 
plaintiff acquired rights to the suit house on 
the death of his adoptive parents and* the 
defendants were not entitled to any rights 
therein. A decree was, therefore, passed in 
favour of the plaintiff for possession. Defen¬ 
dants 1 and 2 appeal, I do not agree with 
the City Civil Judge in the construction of 
the settlement deed Ex. P-l. He overlooked 
certain material circumstances which have 
a bearing on the construction of the deed. 
It is imi>ortant to notice that the deed itself 
purports to be only in favour of Alangar- 
ammal. The plaintiff who was then a minor 
was not a party to that deed, though no 
doubt he is mentioned in the body of the 
document as the person who was going to 
be adoi^ted by the executant. The object of 
the execution of the deed is unambiguously 
declared as the necessity to provide for the 
maintenance and other expenses of Alangar- 
ammal, the wife of the executant. The settle¬ 
ment itself is in favour of Alangarammal 
for her lifetime and in para. 3 of the docu¬ 
ment the executant makes it clear that 
neither he nor his heirs shall have any right 
to disturb her in the enjoyment of the afore, 
said house which had been settled on her as 
and for her maintenance and other expenses. 

No doubt in the deed there is a reference to 
what is to happen after the lifetime of 
Alangarammal. In the natural course of 
events the executant thought that he would 
die first and so provides that the property 
shall bo enjoyed by his wife during her 
lifetime. But at the same time he also 
contemplates the contingency of the wife 
predeceasing him and provides for that 
event, as follows, namely, in the event of 
her death during his life time he shall enjoy 
the aforesaid house and site subject to the 


conditions aforesaid. Beading the entire 
document it is clear that the executant did 
not intend that the adopted boy should have 
any right or interest in the property so long 
as he or his wife was alive. He obviously in¬ 
tended that the boy whom he was going to 
take in adoption would succeed to the 
property with absolute rights according to 
the ordinary rules of devolution. One thing 
is clear; the plaintiff did not get any rights 
in prcBsenti under the settlement deed. This 
explains why the settlement deed was not 
executed in favour of the plaintiff also 
represented by bis natural father as guardian. 
The deed of adoption executed two days 
subsequent to the date of settlement gives 
an indication as to the intention of Thiruveu- 
gadachariar. In para. 4 of the adoption deed 
Ex. P.2 he refers to the fact that his remain¬ 
ing properties should be enjoyed by the 
adopted son “in the capacity as son“ with 
absolute right and title. It was conceded by 
the learned advocate for the plaintiff-res¬ 
pondent that the defendants would be 
entitled to share with the plaintiff in properties 
other than the property covered by the 
settlement deed. In my opinion, no distinc¬ 
tion can be drawn between those properties 
and the property which is the subject-matter 
of the settlement deed. What Tbiruvengoda- 
chariar contemplated was the adopted boy 
succeeding to the entire estate as adopted 
son but with this reservation that in respect 
of the property covered by the settlement 
deed, bis wife was to have a life estate to 
enable her to maintain herself without de¬ 
pending on the generosity of the adopted son- 

This conclusion of mine is enough to 
dispose of the appeal. But Mr. Baghava Bao 
has raised a point of law that even assuming 
that there was a grant in prcesenti in favour 
of the plaintiff under the settlement deed, 
the presumption would be that the plaintiff 
took it as ancestral property and therefore 
on the birth of defendant 2 he had to share 
the property with him. He cited for this 
proposition the well-known • decisions in 
24 Mad. 429,^ 49 Mad. 98® and the recent 
decision in 1945-1-M. E. J. 149.® The general 
proposition is well established in Madras 

1. ('01)24 Mad. 429, Nagallnga Pillai. v. Rama- 
chandra Tevar. 

2. (’26) 13 A. I. R. 1926 Mad. 273 r 49 Mad. 98 : 
931. C. 662, Janakiram Cbetti v. Nagamony 
Mudaliar. 

3. (’45) 32 A.I.R. 1945 Mad. 195: I. E. R. (1946) 
Mad. 649 : 220 I. C. 78 : 1946-1 M. L. J. 149, 
Velayudhan Chettiar v. Commissioner of Incwme- 
tax. 
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but the fallacy underlying the argument 
•of Mr. Haghava Rao is that when the 
decisions describe the property in the hands 
of the son as ancestral, they do so with 
reference to the descendant of the son who 
acquire by birth a right in the paternal 
estate. If the settlement deed did confer a 
vested remainder on the plaintiff, the posi¬ 
tion would be that he would become the 
owner of the property. It would no longer 
be his father’s proi>erty on the birth of 
defendant 2. Defendant 2 no doubt would 
acquire a right by birth in the property 
of his father but he would not acquire 
any such right in what is strictly the pro¬ 
perty of his brother. Mr. Raghava Rao him¬ 
self recognised the logical result of the 
acceptance of the proposition for which he 
contended. It would mean that even after the 
settlement in favour of the son the property 
in the hands of the son would continue to 
be the property of the coparcenary including 
the father himself, the settlor. The position 
is so anomalous that it cannot be accepted. 
If it were necessary I would on the circum¬ 
stances above adverted be prepared to hold 
that there was no intention on the part of 
the executant that the son to be adopted had 
to share the property with any son that 
may be born to him subsequently. But as I 
have already hold on a construction of the 
settlement deed, the plaintiff became entitled 
to the proiperty only on the death of his 
father and as an adopted son, according 
to Hindu Law, he had to share it along with 
the after born brother and his step-mother. 
The plaintiff has not prayed for partition 
and in fact he could not do so as there are 
other properties to bo partitioned which are 
not included in the suit. The suit as framed 
has to be dismissed. 

I accordingly allow the appeal, sot aside 
the decision of the City Civil Judge and 
dismiss the suit with costs. The appellants 
will be entitled to the costs of the appeal 
from the respondent. 

C.R.K./v. B. Suit dismissed. 


[Case No. 68.] 

A. 1. R- (33) 1946 Madras 101 

Leach C. J. and Lakshmana Rao J. 
Chowakkaran Keloth Mammad ICeyi 
Sahib, Karnavan and Manager of 
his tariuad at Tellicherry—Appellant 

V. 

Cannanore Municipal Council — 

Itespondent. 

Ijettere Patent Appeal No. 30 of 1944, Decided 
on 18th January 1945. 


Madras District Municipalities Act (5 [V] of 
19201, S. 83 (1) (c) Proviso (as amended in 
1939) and Sch. IV, R. 8 — Amendment of 
register by Municipal Council on 30th Sep¬ 
tember 1939 by inclusion of house unassessed 
till then — Demand for tax for half-year from 
1st April 1939 is valid. 

The assessment register of the Municipal Council 
of C was amended on 30th September 1939 by in¬ 
cluding therein the plaintifPs house which was till 
then not assessed to property tax and a demand 
for the tax for the half year from 1st April 1939 
was issued. The plaintiS contended that the said 
levy was illegal : 

Seld that according to B. 8, Taxation and 
Finance Buies, the amendment of an assessment 
register on 30th September 1939 by the inclusion 
of the house gave the Executive Council authority 
to make a demand for tax for that half year by 
virtue of the mandatory provisions in sub-rule (2) 
and the demand made was valid as the proviso to 
the said sub-rule did not apply because there was 
no earlier demand. (P 102 C 1] 

Z>. Ramaswami Iyengar — for Appellant. 

K. Subramaniam — for Respondent. 

Leach G. J. — The appellant is the 
owner of a house in Cannanore. At all times 
material it was leased to the Cannanore 
Municipal Council for the purpose of a 
school. Up to 29th August 1939, the building 
was exempt from property tax by reason of 
S. 83 (l) (c), Madras District Municipalities 
Act, 1920. On that date, the section was 
amended by the Madras City Municipal, 
District Municipalities and Local Boards 
(Amendment) Act, 1939, (Madras Act 21 [xxi] 
of 1939), which inserted a proviso to the 
effect that nothing contained in els. (a), (c) 
and (e) of S. 83 should be deemed to exempt 
from property tax a building for which rent 
was payable by the person or joersons using 
it for the purposes referred to in these 
clauses. As the house had become liable to 
assessment for the purpose of municipal 
taxation the Cannanore Municipal Council 
amended the assessment register by insciting . 
therein an entry with regard to this house, 
and on 2nd October 1939 it issued a demand 
notice for the payment of the tax in respect 
of the half-year commencing 1st April 1939. 
The appellant considered that this demand 
was unlawful and consequently he filed a 
suit in the Court of the District ^Munsif of 
Cannanore for a declaration that the levy 
was illegal and for the recovery of the sum 
exacted with interest. The amount was 
Rs. 35-1-8. The Municipal Council raised a 
plea of jurisdiction. The District Munsif 
held that the tax was leviable, but he con¬ 
sidered that the suit was not maintainable 
because the plaintiff had not taken ad¬ 
vantage of the remedy pi-ovided in the rules 
framed under the Act for redress in matters 
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of taxation. On appeal the Subordinate Judge 
agreed with the District Munsif that the tax 
was leviable in respect of the half-year 
commencing 1st April 1939, but he refrained 
from entering upon a discussion of the 
question of the maintainability of the suit. 
The appellant then appealed to this Court. 
His appeal was heard by Chadrasekhara 
Aiyar J. who agreed with the Courts below 
on the question of the validity of the demand. 
The learned Judge also considered the ques¬ 
tion of the maintainability of the suit and 
decided it agaiost the appellant. This appeal 
is from the judgment of Chandrasekhara 
Aiyar J. We consider that the Courts below 
were right in holding that the tax was 
payable in respect of the half-year. Buie 8, 
Taxation and Finance Buies, set forth in 
Sch. 4 to the Act reads as follows: 

“(1) The aseeasment books shall be completely 
revised by the executive authority once in every 
five years. 

(2) The executive authority may amend the as* 
sessment books at any time between one general 
revision and another by inserting therein or re¬ 
moving therefrom any property or by altering the 
valuation of any property or the amount of tax. 
Such amendment shall 1^ deemed to have taken 
effect on the first day of the half-year in which it 
is mode; 

Provided that when the amendment is made in 
any half-year after the demand notice for that 
half-year has been issued, it shall have effect only 
from the succeeding half year.” 

As we have mentioned, the assessment 
register was amended on SOth September 
1939, by the inclusion of an entry with regard 
to this house. The executive authority had 
then the right to make this amendment and 
by virtue of sub-r. (2), the amendment had to 
be regarded as having taken effect on the 
first day of the half-year. This provision is 
mandatory. The proviso to sub-rule (2) does 
not apply, because no notice of demand for 
tha?half.year had previously been issued. It 
follows that the demand made by the Muni¬ 
cipal Council was valid. As the plea that the 
assessment was unlawful fails it is unneces¬ 
sary to consider whether the suit was main¬ 
tainable and we leave that question open. 
The appeal is dismissed with costs. 

c.R.K./v.B. Appeal dismissed. 


[Case No. 69.J 

A. 1. R. (33) 1946 Madras 102 

Chandrasekhara Aiyar J. 

In re Valmiganathan — Petitioner. 

Criminal Rovn. Case No. 620 and Petn. No. 678 
of 1945, Decided on 30th October 1946, from judg¬ 
ment of Sub-Divieional Magistrate, Eumbakonam, 
D/- 12th February 1945. 


(a) Madras District Municipalities Act (5 [v] 
of 1920), S. 359 — Accused in obstructing 
municip^ servant causing hurt—Accused can 
be charged separately under S. 359 of Act and 
S. 323, Penal Code. 

If the accused in the conrse of obstructing a 
municipal servant in the discharge of his doty 
causes hurt to him the accused can be charged 
separately for the two offences, under S. 359 of the 
Act for causing obstruction and under S. 323, Penal 
Code, for causing hart. If the Magistrate decides 
to proceed against the accused under S. 323, Penal 
Code, he may in a proper case drop the charge 
under S. 359 of the Act. [P 102 0 2] 

(b) Madras District Municipalities Act (S [v} 
of 1920), S. 359 — Accused charged under 
S. 359 of Act and S. 323, Penal Code — lnfor« 
mation laid before Magistrate only for offence 
under S. 359 of Act — Magistrate can proceed 
on charge under S. 323, Penal Code. 

Where an accused is charged under S. 359 of 
the Act and S. 323, Penal Code, for obstrueting a 
municipal servant in discharge of his duty and 
causing hurt in course of such obstruction and 
information is laid before the Magistrate only foe 
offence under S. 359 of the Act there is no legubar 
to the Magistrate proceeding against the accused 
on the charge under S. 323, Penal Code. 

CP 102 O 2] 

M. Srinivasagopalan ~ for Petitioner. 

Public Prosecutor — for the Crown. 

Order. — Two objections are taken to 
the conviction in this case. One is that when 
the accused was charged under 8. 359, Dis¬ 
trict Municipalities Act, and fined Bs -10 for 
obstructing a municipal servant in the dis¬ 
charge of his duty, the other charge under 
S. 323, Penal Code, for hurt caused to P. W. 1 
does not lie. I do not agree. The one offence 
is not involved in the other; and, if in the 
course of the obstruction that is offered, hurt 
is caused, the accused can be charged 
separately for the two offences. I, however, 
think that, having made up his mind to 
proceed against the accused under S. 323, it 
would have been proper for the Magistrate 
to have dropped the charge under S. 859, in 
circumstances of this case. For this reason, 
and not because on any ground of impro¬ 
priety or illegality, I set aside the conviction 
and the sentence under S. 359, District 
Municipalities Act. 

It is argued on the strength of the decision 
in 59 Mad. 442^ of King J. that it was not 
open to the Magistrate to proceed against 
the accused on a charge under S. 323, Penal 
Code, when information was laid before him 
only for an offence under S. 369, District 
Municipalities Act. This objection is not 
well founded. So far as I am able to see, 
there is no legal bar. What appears to have 
happened in the case before King J. is that 

1. (’36) 23 A.I.B. 1936 Mad. 341 : 69 Mad. 442 : 

161 I. C. 846, In re Bajaratnam Filial. 
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the Magistrate not only took cognizance of 
the case as involving an offence under the 
Bailways Act but proceeded with the trial 
of the case under the procedure laid down 
for the trial of summons cases a ad after 
taking the evidence for the prosecution in 
full, he converted the proceedings before him 
from a summons case into a warrant case. 
That is not what took place here. From the 
very commencement there was a charge 
against the accused under S. 823, Penal Code, 
and he was tried under the warrant pro- 
cediire. The conviction under S. 323, Penal 
Code, will stand, but 1 reduce the 6ne to 
Hs- 20. Any excess, if paid, wiU be refunded. 

O.B.K./g.N. Order accordingly, 

[Cas& No, 60,] 

A. 1. R, (33) 1946 Madras 103 

Yahya Ahi J. 

Mylavaj'am Adisuhbayya — "Petitioner 

V. 

Pancliangam Suhba Sastry — 

Respondent, 

Civil Revn. Petn. No. 1480 of 1044, Decided on 
17tli September 1945, from decree of Sab>Judge, 
Anantapar, D/- 13tb June 1944. 

(a) Madras Debt Conciliation Act (11 fX!] o{ 
1936), Ss. 10 (1) and (2), 8 (2) and 4 — Applica¬ 
tion by debtor for settlement of debts—Notice 
to creditor under S. 8 (2) — Creditor filing 
cotHiter containing statement of his debt—He 
need not file fresh statement of debt on receipt 
of notice under S. 10 (1). 

Where on an application being filed by a debtor 
under S. 4 notice is issued to the creditor under 
S. 8 (2) and the creditor in response to the notice files 
a counter containing a statement and particulars of 
his debt it is not necessary for the creditor to file a 
fresh etatement of his debt on receipt of notice 
under S. 10 (1). The counter initially filed by him 
can be treated as a statement of debt for purposes 
of S. 10 (1). [P 104 C 1] 

(b) Madras Debt Conciliation Act (11 [XI] of 
1936), Ss. 10 (2) and 11—Creditor failing to pro¬ 
duce account-books as required by S 11 (1) in 
support of bis debt — Debt is not discharged 
under S. 10 (2) — Order of Board discharging 
debt under S. 10 (2) is ultra vires—No order of 
Board is necessary for discharging debt under 
Section 10 (2). 

On the failure of the creditor to produce account 
books .as required by S. 11 (1) in support of the 
debt claimed by him the Debt ConoUiation Board 
stated that it 'was compelled to take action under 
S. 10 (2) and passed an order discharging the debt 
under S. 10 (2) : 

Held that (1) there was nothing like action under 
S. 10 (2) which could be taken by the Board. The 
effect provided in S. 10 (2) of the debts standing 
d i s c h arged in the event of a statement of debts not 
having been filed was statutory and followed os a 
matter of law, and no specific order of the Board 
•was required for that purpose; [P 104 C 1] 


(2) non.produotlon of account books could not 
have the eSeot of discharging the creditor’s debt 
under S. 10 (2). The only penalty for non-produc- 
tion of accounts was that provided in S. 11, namely 
that the accounts would be inadmissible in evidence 
against the debtor in any suit by the creditor or 
person claiming under him for recovery of the debt; 

[P 104 C 1, 2] 

(3) The order of the Board discharging the decree 
debt under S. 10 (2), therefore, was ultia vires. 

[P 104 C 2] 

(c) Madras Debt Conciliation Act (11 [XI] of 
1936), Ss 19 (b) and 10 (2) — Order of Board 
having effect of discharging decree debt under 
S. 10 (2) ultra vires — Civil Court can ignore 
order and proceed with execution — S. 19 (b) 
is no bar. 

Where the order of the Debt Conciliation Board 
having the eSeot of discharging the decree debt 
nnder S. 10 (2) is ultra vires the civil Court can 
ignore the order and proceed with the execution of 
the decree. Section 19 (b) is no bar to the execu¬ 
tion as it bars execution only in those cases in 
which execution has been suspended under S. 18 (3) 
of the Act. [P 104 C 2"] 

V. S. Narasimhacltar — for Petitioner. 

T. S, Narasinga Rao — for Respondent. 

Order. — The petitioner obtained an as. 
signment of the decree in O. S. No. 607 of 
1933 of the District Munsif’s Court of Penu- 
konda and applied in E. p. No. 83 of 1943 for 
the execution of the decree against the res¬ 
pondent. The respondent had filed an appli¬ 
cation before the Debt Conciliation Board 
under S. 4 of the Act for the settlement of 
his debts and in the application had men¬ 
tioned this decree debt. The decree-holder in 
this case bad filed a counter therein in which 
he furnished the necessary particulars re¬ 
lating to his decree debt. The Debt Conci- 
liation Board passed an order on 13th August 
1940, Ex. D.2, in which they concluded that 
they were compelled to take action against 
this creditor inter alia under s. 10 ( 2 ) of the 
Act according to which section they said, the 
debts duo to him by the debtor shall be 
deemed to have been discharged for all pur¬ 
poses and for all occasions. Suteequently on 
5th February 1943 the execution petition out 
of which this petition arises was filed and it 
was opposed by the judgment-debtor on the 
ground that by reason of the aforementioned 
order of the Debt Conciliation Board the 
decree debt stood discharged and hence there 
was no debt in respect of which execution 
could be levied. The learned District Munsif 
disallowed the objection and allowed execu¬ 
tion to proceed. He held that the order of the 
Board was ultra vires of its powers and that 
it was not necessary that it should be set 
aside before execution could be proceeded 
with. On appeal the learned Subordinate 
Judge agreed with the first Court that the 
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order of the Board was erroneous but was 
of the opinion that it was not ultra vires of 
its powers and that consequently the civil 
Court had no jurisdiction to vacate, cancel 
or ignore the order of the Board. The pre¬ 
sent application is to revise the said order 
of the Subordinate Judge, Section 8 (l), 
Debt Conciliation Act, provides : 

“On receipt of an application under S. 4 the 
Board shall unless it rejects the application under 
S. 7 pass an order fixing a date and place for hear¬ 
ing the application.” 

In pursuance of the notices issued under that 
provision the decree-holder appeared and 
filed the counter in which all necessary parti¬ 
culars about the decree debt were furnished. 
Section lO (l) refers to the issue of a further 
notice after the examination of the debtor 
calling upon the creditor to submit a state¬ 
ment of debts within two months from the 
date of service or publication of the notice. 
Sub-section (2) of s. lO as it then stood before 
its amendment by ^Madras Act 9 [IX] of 1943 
provided : 

“Every debt of which a statement is not submit¬ 
ted to the Board in compliance with the provisions 
of sub-s. (1) shall be deemed for all purposes and 
all occasions to have been duly discharged.” 

Both the Courts below have held that the 
counter initially filed in this case by the 
petitioner was a statement of debt for the 
purposes of S. 10 (i). In fact the learned 
counsel for the petitioner goes to the length 
of arguing that if a person’s debt is men¬ 
tioned even in the application filed under 
S. 4 or in the particulars furnished under 
S. 6 that is sufficient compliance with the re¬ 
quirement under S. 10 (l) of furnishing a 
statement of debts. Then S. 19 (a) (4) says : 

“No civil Court shall entertain any suitinrespect 
of the recovery of any debt which has been deemed 
to have been duly discharged under sub-s. (2) of 
Section 10 . . . .” 

On an examination of those provisions, 1 am 
inclined to agree with the view taken by the 
learned District Munsif. The Act does not 
require that the Board should pass any 
order either under s. 10 (l) or under S. 10(2). 
The effect provided in S. 10 (2) in the event 
of a statement of debts not having been filed 
of the debts standing discharged is statutory 
and follows as a matter of law, and no specific 
order of the Board is required for that pur¬ 
pose. In fact the order by the Board in this 
case is that the creditor did not produce 
accounts and that consequently it was com¬ 
pelled to take action under s. 10 (2) of Act 
11 [XI] of 103G. Firstly, there is nothing like 
action under s. 10 (2) which can be taken by 
the Board, and secondly, such action of dis¬ 
charging the debt cannot be taken for the 


non-production of accounts. The case of non- 
production of accounts is covered by s. 11 
which postulates that where the necessary 
documents including entries in books of 
account are not produced such documents 
shall not be admissible in evidence against 
the debtor in any suit brought by the cre¬ 
ditor or by any person claiming under him 
for the recovery of the debt. That is the only 
penalty that is contemplated for the non- 
production of accounts and not the penalty 
enacted in s. 10 ( 2 ) of the Act. Having regard 
to all these circumstances there is no doubt 
in my mind that the order of the Debt 
Conciliation Board was ultra vires and is 
liable to be ignored. Attention was drawn 
to the bar provided under S. 19. That bar is 
against filing of suits. With reference to exe¬ 
cution petitions, S. 19 (b) bars only those 
execution petitions in which execution has 
been suspended under sub-s. (3) of S. 18. The 
learned District Munsif was, therefore, right 
in the view that the order of the Board 
should be ignored as a nullity and execution 
should be proceeded with. The petition is 
allowed with costs throughout, reversing the 
order of the Subordinate Judge of Ananta- 
pur and restoring the order of the District 
Munsif. 

C.r.K./g.N. Petition allowed. 


[Case No. 01.] 

A. 1. R. (33) 1946 Madras 104 

BEIili J. 

Anne Venlcatasuhba Rao — Petitioner 

V. 

Amie Bhujangayya and another — 

Respondents. 

Civil Revn. Petn. No. 602 of 1946, Decided on 
26th October 1945, from order of Sub-Judge, 
Guntur, D/- 29th March 1945. 

(a) Court-fees Act (1870 as amended in 
Madras), Sch. 2, Art. 1 (b)—Application under 
S. 33, Arbitration Act, to set aside avirard— 
Court-fee is payable under Art. 1 (b). 

An application under S* 33, Arbitration Act, to 
set aside an award is not provided for by the Act. 
Court-fee, therefore, has to be paid on such applica¬ 
tion ifnder the general article namely Art. 1 (b). 

[ P 105 C 1] 

Court-fees Act — 

(’44) Chitaley and Appu Rao, Sch. 2, Art. 1, 
N. 15. 

(’36) Aiyar, Page 362, Pt. 4. 

(b) Interpretation of Statutes—Fiscal statute 

like Court-Fees Act—Statute to be construed 
strictly_ Benefit of doubt to go to tax-payer. 

A fiscal legislation like the Court-fees Act must 
be strictly construed and where there is any doubt, 
the benefit of it should be given to the tax-payer. 

[P 105 O 1] 

Court-fees Act — 

(’44) Chitaley and Appu Rao, S. 1, N. 13, Pt. 1. 

(’36) Aiyar, Page 6, Pts. 18, 19; Page 7, Pt. 22. 
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V. Rangachari — for Petitioner. ment appears as respondent, there will there- 

Govemment Pleader — for the Crown. fore be no order as to costs. 


Order. The petitioner was the res¬ 
pondent in certain arbitration proce^ings 
at the conclusion of which he desired to set 
aside the award which presumably had been 
made against him. He, therefore, hied an ap¬ 
plication under S. 38, Arbitration Act, 1940, 
praying that the award should be set aside. 
He hied it as an ordinary application or 
petition and paid in accordance with Art. 1(b), 
Sch. 2 , Madras Court-fees (Amendment) Act, 
a fee of twelve annas. Objection was raised 
by the authorities to this fee and the Sub¬ 
ordinate Judge of Ghintur in whose Court the 
proceedings took place made an order on 
29th March 1945 that the applicant should 
pay a court-fee of Rs. 100. Hence this 
petition. 

In his order the learned Judge dealt with 
the points made by the petitioner’s counsel 
and agreed with him that Art. 18, Sch. 2, 
Court-fees Act, which prescribes a fee of 
Rs. 100 in certain circumstances applies only 
to applications made under paras. 17 and 20, 
sch. 2, Civil P. C., which have been repealed 
by the Arbitration Act and are now repre¬ 
sented approximately by ss. 14 (2) and 20 of 
that Act. Paragraphs 17 and 20 like Ss. 14 
and 20 do not in any way deal with appli¬ 
cations to set aside an award. No specific 
provision, as the learned Subordinate Judge 
agrees, is made in the Court-fees Act for such 
applications. The learned Subordinate Judge, 
however, felt that an application to file an 
award under s. 31 was akin to matters 
provided for in S. 20, namely, an application 
to file an arbitration agreement in Court 
and therefore that a similar fee should be 
payable. He thought that an application to 
set aside an award would be an independent 
application for an independent relief and 
that as such the same court-fee should be 
payable as on an application to file an award. 
It is an old principle of fiscal legislation 
that it must be strictly construed and that 
where there is any doubt, the benefit of it 
should be given to the tax-payer. The learn¬ 
ed Government Pleader agrees that this is 
the true position with regard to such legisla¬ 
tion. There is no doubt that this particular 
application is not provided for in the Court- 
fees Act. The application in question ha^ 
to bo brought under some existing provi- 
sion and all that can be done is to use the 
general article, namely, Art. 1. The Court- 
fee paid, therefore, namely twelve annas, 
was correct and the order of the Subordinate 
Judge must be set aside. Only the Govern- 


C.R.k./g.n. Order set aside. 

[Case No. 62.] 

A. I. R. (33) 1946 Madras 105 

Yahya Aiii J. 

Divi Seshaoharyulv, — Petitioner 

V. 

Divi DakshminaT'ayanacharyulu and 
others — Respondents. 

Civil RevD. Petn. No.1795 of 1944, Decided on 21st 
September 1945, from order and judgment of Dist. 
Munsif, Masulipatam, D/- 27th November 1944. 

Civil P. C. (1908), O. 6, R. 17 — Plaint — 
Amendment of, when cannot be allowed—Suit 
for ejectment held could not by amendment 
be allowed to be converted alternatively into 
suit for partition. 

A plaintiff cannot by amendment of the plaint 
be allowed to substitute one distinct cause of action 
for another, nor to change the subject-matter of 
the suit. An amendment will not be allowed where 
it has the effect of altering the complexion of the 
case completely or where a party in whom a 
valuable right has vested is likely to be deprived 
of it: (*22) 9 A.I.R. 1922 P. C. 249 and (’14) 1 A.I.R. 
1914 Mad. 460, Bel. on. [P 106 C 2) 

Plaintiff A's case in the plaint was that cer¬ 
tain land which fell to his share in a partition 
between him and his brother R was entrusted 
by A to R who was to collect the rents and pay 
the same to A ; that R delivered the rents to A for 
some years and then committed default and gifted 
away the aforesaid land to R’s daughter C. A 
therefore prayed for possession of the land ufter 
evicting R and C. Subsequently A made an appli¬ 
cation to amend the plaint by adding an alternative 
prayer that if the partition alleged by him was not 
valid and he and R were considered as members of 
a joint family the properties mentioned in schedule 
attached to the application in addition to the land 
in suit should be partitioned and separate possession 
should be given to him of his share : 

Held that the amendment could not be allowed 
as its effect would be to alter the nature and com¬ 
plexion of the suit, to alter the cause of action and 
to change the subject-matter of the suit, and would 
have the effect of depriving the defendants of the 
plea of limitation which would be available to them 
if the suit were for ejectment. [P 106 C 2; P107 C 1] 

C. R. C« — 

(’44) Chitaley, O. 6, R. 17, N. 3, Pts. 24, 25, 26, 
30, 31. 

(’41) Mulla, Page 593, Pt. (o); Page 595, Pt. (x). 

P. Sivarainakrishyiayya — for Petitioner. 

V. Rangachari — for Respondents. 

Order _The plaintiff in O. S. No. 408 of 

1943 on the file of the District Munsif of 
Masulipatam is the petitioner. He applied 
by c. M. P. No. 1827 of 1944 to amend the 
plaint and that application was refused by 
the District Munsif and the present petition 
arises out of that order. Defendant l is the 
elder brother of the plaintiff. They consti¬ 
tuted a joint family, and it is agreed between 
the parties that they divided. The plain- 
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tiff’s case is that the x>a<rtition took place 
about 1928, while according to the defendant 
the plaintiff left the village as early as 1885 
abandoning his share in the family property. 
Ever since, defendant 1 haa been in enjoy¬ 
ment of the entire property. At present we 
are not concerned with the details of the 
defendant’s version. The plaintiff’s case is 
that although the partition took place in 1928 
some partition lists were prepared on 15th 
April 1930 and that the properties which fell 
to his share were entrusted by him to defen¬ 
dant 1 for management under an arrange¬ 
ment whereby defendant 1 was to collect 
rente and deliver the same to the plaintiff 
at his place. It is also his case that in pur. 
Guance of this arrangement, for three years, 
rents were accordingly delivered but that 
subsequently defendant 1 committed default, 
and sometime later he gifted away to his 
daughter, defendant 2, all the items of pro. 
perty that fell in the said partition to the 
plaintiff’s share. The prayer in the plaint 
was for possession of those lands after evic- 
ting defendants i and 2 and their representa¬ 
tives therefrom and also for past and future 
mesne profits. In the application for the 
amendment of the plaint it was sought to 
add certain new paragraphs to the plaint to 
substantiate an alternative prayer that in 
case it should be held that the alleged parti- 
tion of 1928 was not valid and it became 
necessary to consider the plaintiff and defen¬ 
dant 1 as members of a joint family, the 
properties mentioned in Schedule c attached 
to the affidavit accompanying the x>etition 
should be partitioned and separate posses¬ 
sion should be given to the plaintiff of his 
share. The learned District Munsif rejected 
the application on the ground that as a 
result of the amendment there will be a total 
change in the cause of action and jurisdic- 
tion from start to finish and that the defen¬ 
dant will be greatly prejudiced by allowing 
the same. He also pointed out that the peti¬ 
tioner hod a more comprehensive and more 
substantial remedy by way of a regular suit 
for partition. The main argument of Mr. 
Sivararaakrishnayya, learned advocate for 
the petitioner, is that the amendment sought 
does not alter the complexion of the plaint 
as originally framed and that it does not 
introduce a new subject-matter. The prin¬ 
ciple to be applied in such cases has been 
laid down by the Judicial Committee in 48 
cal. 832' in these terms : 


“All rules of Court are nothing but provisions 
intendod to seouire the proper c^mini^ration of 
justice, and it is, therefore, essential that they ^ould 
be made to serve and be subordinate to that pur¬ 
pose, so that full powers of amendment must be 
enjoyed and should always be liberally exercised, 
but nonetheless no power has yet been given to 
enable one distinct cause of action to be substituted 
for another, nor to change by means of amend¬ 
ment, the subject-matter of the suits.” 

After examining the matter on the facts, 
their Lordships observed : 

**lt would be a regrettable thing if, when in fact 
the whole of a controversy between two parties was 
properly open, rigid rules prevent its determination, 
but in this case their Lordships think that the 
rules do have that operation and that it was not 
open to the Court to permit a new case to be 
made.” 

Applying this principle, this Court in 37 
Mad. 529^ refused an amendment which bad 
the effect of converting a suit in ejectment 
into a suit for partition. The principle to be 
applied is thus quite clear. It has been in 
some cases laid down again that where th^ 
amendment has the effect of altering the 
complexion of the case completely or where 
a party in whom a valuable right has vested 
is likely to be deprived of it, an amendment 
will not be allowed. This case, upon its 
facts, appears to me to be hit by everyone 
of those principles, which prohibit an amend¬ 
ment. There were only two items of pro- 
perty in respect of which reliefs were asked 
for in the original plaint; in the proposed 
partition suit into which the suit is sought 
to be converted, the entire family property 
as it stood in 1928 or earlier is proposed to 
be brought in, schedule c attached to the 
affidavit consisting of nine items. The origi¬ 
nal plaint was concerned with only one 
alienation in favour of defendant 2, while 
according to the amended plaint, a number 
of alienations alleged to have been made by 
defendant 1 will have to be investigated. 


Practically all the evidence that will be 
material and necessary in the original case 
of ejectment will perhaps be unnecessary or 
superfluous or even irrelevant in the parti- 
tion suit; while the evidence that will be 
required in the partition suit will be of a 
nature radically different from that required 
with reference to the original plaint. The 
equities will also be different, as indeed the 
procedure. Thus, from every aspect of the 
flatter, I am convinced that the effect of 
the amendment would be to alter the nature 
and complexion of the suit, to alter the cause 
of action and to change the subject-matter 
rtf +.v*o an it- Mr. Han^ochari for the resnon- 


]. (’22) 9 A.I.R. 1922 P. C. 249 : 48 Cal. 832 : 48 
I. A. 214 : 63 I. C. 914 (P.C.), Ma Sbwc Mye v. 
MauDg Mo Hoauzig. 


2. (’14) 1 A .1. B. 1914 Mad. 460 : 37 Mad. 529 : 
16 I. C. 299, VaithUingam v. Marugalan. 
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dents points out that a certain plea of linLi< 
tation which has been raised by him and 
which would be available to him according 
to the original pleadings would be lost to 
him altogether in the event of the amend¬ 
ment being allowed. Without conceding that 
such a plea of limitation is either well- 
founded or ill-founded, the fact is there that 
such a plea of limitation which it would be 
open to the defendant to raise in one case 
would be unavailable to him in the other 
case. Taking all these factors into account, 
I am not in a position to say that the lower 
Court was not justified in refusing to accord 
leave to amend the plaint. The petition is 
dismissed with costs. 

C.R.k./g.n. Petition dismissed. 


[Case No. 63.] 

A. I. R. (33) 1946 Madras 107 
Chandrasekhara aiyar J. 

Madirazu Zoga Rao and others — 

Appellants 

V. 

Bommadevara V enkatakrishnayya 

Naidu and another — Respondents. 

Second Appeal No. 1272 of 1944, Decided on 
16th October 1945, from decree of Court of Sub- 
Judge, Tenali, in A. S. No. 112 of 1941. 

(a) Transfer of Property Act (1882). S. 43— 
Case governed by S. 43 — Sale-deed stating 
sale to be free from encumbrances — Vendee 
need not make enquiries—Mere notice of 
encumbrance on part of vendee is immaterial. 

There is no doty cast on the vendee to make 
any enquiries in a case to which S. 43 applies and 
mere notice of encumbrances on the part of the 
vendee would not make the transaction of sale any 
the le^ a sale free from encumbrances, when the 
document says so : 1897 A. C. 156, Ref. 

CP 107 C 2 ; P 108 C 1] 

T. P. Act — 

(’45) Chitaley, S. 43, Note 7, Pt. 9. 

(’36) Mulla, Page 193, Pts. (u); (v). 

(b) Transfer of Property Act (1882), S. 43—. 
Applicability — Matters to be considered in 
applying S. 43 Sale by A to B —> Sale-deed 
stating property to be free from encumbrance 
—But A telling B expressly that property was 
subject to charge decree—S. 43 does.not apply 
as there is no misrepresentation by A. 

Before S. 43 can apply it is necessary that 
there should be misrepresentation, fraudiilent or 
erroneous, about the right to transfer the property. 
If on the facts there was no such misrepresenta¬ 
tion, the very found^ion for the application of the 
section is gone. [P 108 C 1] 

What the sale-deed professes to transfer is not 
the only subject to be considered for applying 
S. 43. If at the time of its coming into existence 
facta relevant to or having a bearing on, the sale 
were mentioned by the vendor to the vendee, and 
evidence about the same is not ruled out under 
S. 92, Evidence Act, they must be taken into 


account in considering what the vendor professed 
to transfer. CP 106 O 13 

Therefore, where in the sale-deed executed by A 
in favour of B it was stated that the property was 
free from encumbrances but at the time of the sale 
A expressly told B that the property was subject 
to a charge decree, the fact that subsequently the 
charge-holder brought the property to sale and 
purchased it and then A purchased it from him 
would not entitle B to claim the benefit of S. 43 
because there being no misrepresentation by A 

S. 43 would have no application. [P 108 G 13 

T. P. Act — 

(’45) Chitaley, S. 43, Note 7, Pts. 1; 7. 

(’36) Mulla, Page 191, Pt. (e). 

P. Satyanarayana Bao — for Appellants. 

K. Subba Bao — for Respondents. 

Judgment. — The plaintiffs are the 
appellants and the question is whether S. 43, 

T. P. Act, applies to the facts of this case and 
can be invoked by the plaintiffs in their 
favour so as to opierate on. the title which 
defendant 1 acquired to the property subse¬ 
quent to the sale in favour of the plaintiffs. 
Both the Courts have found that the section 
has no application because the plaintiffs had 
notice of the charge decree under which the 
property was brought to sale by the lady 
who had a right to maintenance. She pur- 
chased it in execution of her own decree and 
subsequently sold it to defendant 1, who is 
now resisting the title of the plaintiffs who 
claim under a sale-deed executed by defen¬ 
dant 5 and defendant i on 21st October 1929, 
when defendant 1 was a minor represented 
by his father, defendant 5. It is argued for 
the appellants that, in a case where there is 
an express covenant that there were no prior 
alienations, mere knowledge of any subsisting 
encumbrance on the part of the vendee is 
not sufficient to prevent the applicability of 
S. 43 where the vendor subsequently 
acquires a full interest in the property and 
that there is no duty on the part of the 
vendee to make any enquiries about the title 
which the vendor professes to transfer, as 
there is, for instance, in a case of a transfer 
by an ostensible owner governed by S. 41. 
In this connection, the famous passage of 
Lord Halsbury in 1897 A. C. 156^ — 

‘T told you so aad so; but you ought not to have 
believed me. You wore too great a fool. I had a 
right to mislead you beesause you were too great a 
fool”— 

was cited and relied upon. It may be conceded 
that there is no duty cast on the vendee to 
make any enquiries in a case to which 
S. 43 applies and that mere notice of encum¬ 
brances on the part of the vendee would not 
make the transaction of sale any the less a 

1. (1897) 1897 A. C. 156 : 66 L. J. Oh. 253 : 76 

L. T. 205 : 45 W. R. 449, Bloomenthal v. Ford. 



108 Madras 


In re Hansraj ABAyACHAND (Byers JJ A. I. B. 


sale free from encumbrances, wben the 
document says so. But before S. 43 can apply 
it is necessary that there should be a mis. 
representation, fraudulent or erroneous, 
about the right to transfer the property. If 
on the facts there was no such misrepre¬ 
sentation, the very foundation for the appli¬ 
cation of the section is gone. Both the lower 
Courts have found on the evidence given by 
defendant 5 as D. w. 7 that he showed the 
sale-deed, ex. 12 to the plaintiffs and told 
them about the maintenance decree of defen¬ 
dant 2. There is no evidence of the plaintiffs 
to the contrary; in fact, they did not go into 
the witness box. They examined only P. w. 1, 
who was their agent with a power-of-attorney; 
he no doubt states that the plaintiffs were 
not aware of the decree at the time of ex. a 
and that it was not mentioned in the encum¬ 
brance certificate, which was produced by 
defendant 6. But this evidence was not 
accepted. It is thus not a case of constructive 
notice of an encumbrance sought to be 
fastened on the strength of a reference in 
the schedule to the sale-deed. Ex. A, to the 
prior sale-deed. Ex. 12. On the other hand, 
it is a case where it has been found by the 
Courts below that the plaintiffs were expressly 
told about the prior maintenance decree. 
What the sale-deed professes to transfer is 
not the only subject to be considered for 
applying S. 43. If at the time of its coming 
into existence facts relevant to or having a 
bearing on the sale were mentioned by the 
vendor to the vendee, and evidence about 
the same is not ruled out under s. 02 , Evi¬ 
dence Act, they must be taken into account 
in considering what the vendor professed to 
transfer; and to that extent it cannot be said 
that there was any misrepresentation, fraudu¬ 
lent or erroneous. Consequently S. 43 does 
not apply. Plaintiffs asked to be allowed to 
redeem the charge and their suit contained 
a prayer for this relief, but it appears from 
para. 6 of the judgment of the Subordinate 
Judge that this alternative relief was not 
nressed. It cannot be allowed to be raised 

A 

now, whatever might be the view to be taken 
on its sustainability. The second appeal is 
dismissed with costs. No leave. 

C.R.K./g.n. Appeal dismissed. 

[Case No. 64.] 

A. I. R. C33) 1946 Madras lOS 

Byers J. 

In re Shah Hansraj Ahayachand and 

others — Appellants. 

Criminal Appeal No. 277 of 1945, Decided on 
16th October 1945, from order of Chief Presidency 
Magistrate, Egmore, Madras D/- Otli March 1945. 


Hoarding and Profiteering Prevention Ordi¬ 
nance (35 [XXXV] of 1943), Ss. 9 and 13 (3) — 
Refusal to sell on ground that no stocks avail¬ 
able — Refusal extends to entire stock and 
whole of it can be confiscated under S. 13 (3). 

Where particular articles are asked for out of 
the stock believed to exist in the shop, and the 
sale is refused on the ground that no stocks were 
available, the refusal to sell extends to the entire 
stock in respect of which the refusal is made, and 
not only to so much of the stock as was actually 
required by the purchaser, and the entire stock 
can be confiscated under S. 13 (3). [P 109 C 2] 

Quetre —Whether the sale of articles can be re¬ 
fused by the salesman on the ground that he was 
awaiting unpacking by the proprietor of the stocks 
received and fixing of their selling prices. 

[P 109 C 1] 

V. V. Srinivasa Ayyangar a-nd R. Tirumalai 
Thathachariar —for Appellants. 

Crown Prosecutor —for the Crown. • 

Judgment. —The two appellants are the 
proprietor and the salesman of a shop in 
George Town and they have been convicted 
on two counts of offences punishable under 
S. 13 (1), Hoarding and Profiteering Ordi¬ 
nance, read with S. 114, Penal Code, in the 
case of appellant 2. The proprietor has 
been fined Rs. 1500, on each of the two 
counts while the salesman has been fined 
R9. 200 on each count. Confiscation of the 
stock has also been ordered. 

The facts so far as they are necessary at 
this stage are that on 23rd June 1944 two 
persons went to the shop and asked to be 
supplied with cuticura toilet powder, kre- 
mentz shirt studs, and playing cards. Each 
of them went independently and each of 
them received the same reply that no stocks 
were available. A search made very shortly 
afterwards by the Special Assistant Com¬ 
mercial Tax Officer showed that there were 
large stocks of these articles inside the pre¬ 
mises to which the salesman had access. The 
explanation given by the salesman at the 
time to the searching officer was that he 
was not aware of the existence of these 
stocks, and it was only when the case came 
on for trial that the appellants revealed 
their defence. Two letters were produced, 
one purporting to have been written by the 
salesman to the proprietor as far back os 
February 1944 asking for instructions for 
the disposal of five cases of goods which had 
arrived from Madura. According to a rail¬ 
way clerk examined as a defence witness 
these cases contained pla^ng cards, powder, 
and soap and were despatched on 12 th 
February 1944 from Madura. According to 
the appellants, these goods had been sent 
out of Madras in April 1942 at the time of 
the invasion scare to Pudukotah and were 
sent back to Madras in February 1944 after 



1946 


Madras 109 


In re Haksraj Abataohaiyd (Byers J,) 


conditions became more settled. The answer 
of the proprietor to this enquiry by the clerk 
was dated 31st March 1944 and according to 
it he was to keep the cases unopened until the 
proprietor’s return in three or four weeks 
time, after which he would check the con¬ 
tents and deal with them. The learned Magis¬ 
trate regarded these two letters with consi¬ 
derable suspicion and he declined to accept 
the defence put forward, largely because the 
cases had not been kept intact, by the sales¬ 
man as directed by the proprietor; on the 
contrary, the goods were found open in the 
rooms where they were kept concealed. 

On behalf of the appellants Mr. V. V. 
Srinivasa Ayyangar has pressed this defence; 
but it is significant that when the shop was 
raided by the Assistant Commercial Tax 
Officer no reference was made to the exis¬ 
tence of these unopened cases, nor did the 
salesman suggest that he had stocks which 
he was unable to sell because they were 
awaiting unpacking by the proprietor and 
the fixing of their selling prices. If the sales¬ 
man had produced this letter from his emplo¬ 
yer and shown the Assistant Commercial 
Tax Officer the unopened cases and given 
him this explanation, it is very doubtful 
whether this prosecution would have been 
made. I agree with the learned Magistrate 
lin his rejection of these two letters. There 
can be no doubt from the evidence that 
P. Ws. 1 and 2 were deliberately refused the 
supply of goods by the salesman with full 
knowledge that he had adequate stocks avail¬ 
able. It may be from the way in which 
P. Ws. 1 and 2 were careful to ask for these 
particular goods that they had been sent by 
the officers of the Supplies Department on 
information received that blackmarket trans¬ 
actions were going on, but this does not 
in my view afiect the guilt of the appel¬ 
lants. On the facts there is no room for in¬ 
terference with the convictions. 

The salesman has been convicted only of 
abetment, the learned Magistrate taking the 
view that he must have received his instruc¬ 
tions from his proprietor and that in refusing 
supplies to purchasers he was acting under 
those instructions and was, therefore, guilty 
of abetment. Whether he was acting on his 
own initiative or whether he was acting only 
as an abettor is only of academic interest 
because the proprietor is in any event liable. 

Begarding the sentences, those imposed 
on the proprietor are undoubtedly severe but 
having regard to the offences and the large 
stocks available I am not prepared to say 
that they are excessive. Regarding the or¬ 


ders of confiscation they have been attacked 
by Mr, Srinivasa Ayyangar on two grounds: 
firstly that in view of the substantial nature 
of the* fines the confiscation amounts to an 
excessive punishment; and secondly on the 
ground that there is no power to direct 
confiscation of the entire stock of the goods 
for which enquiry was made. Mr. Srinivasa 
Ayyangar’s contention is that if confiscation 
was necessary it can be directed only in res¬ 
pect of one pack of cards, one set of studs, 
and one tin of toilet powder. If a prospective 
purchaser were to enter a shop and ask for 
the sale of a particular article in view on 
the counter or displayed in the window or 
show room, there would be room for the 
argument that the refusal to sell related 
only to the particular article pointed out by 
the prospective purchaser and of which the 
sale was required; but whereas in this case 
goods are asked for out of the stock 
believed to exist and the sale is refused 
on the ground that no stock is available, 
then I consider that the refusal to sell 
extends to the entire stock in respect of 
which the refusal is made. It is in evidence 
that there were in the shop in this case 67 
dozen packs of playing cards and when 
supplies were refused on the ground that no 
stock was available, then the refusal extends 
to each and every pack of cards contained 
in that entire stock. This contention must 
be rejected and there remains only the seve¬ 
rity of the penalty of confiscation, 

Mr. Srinivasa Ayyangar has stated that 
the value of the stock of which confiscation 
has been ordered is approximately Rs. 8000 . 
The confiscation of this taken with the fines 
appears at first sight to be excessive, but 
there is evidence to show that illicit transac¬ 
tions in this shop were in all probability 
frequent. In addition to checking the stocks 
of these particular articles the Assistant 
Commercial Tax Officer examined other 
stocks also. He found that the stock books 
were far from being up to date, that price 
lists were not exhibited, and that large stocks 
of table knives, dessert knives, and other 
goods had not been brought to account at 
all. The annual turnover of this business 
according to the judgment of the learned 
Magistrate is Rs. 3^ lakhs, so that the fine 
of Rs. 3000 is less than l% of the annual 
turnover. This is probably trivial when 
compared with the profits of all the illicit 
transactions which probably went on. In this 
view I am unable to agree that the order 
of confiscation taken with the fines is an 
excessive punishment. Severe it undoubtedly 
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necessity for a severe sentence. The appeal 
is accordingly dismissed. 

c. B. K./v. B. Appeal dismissed, 

[Case No. 65,] 

A. 1 . R* (33) 1946 Madras 110 

Leach C. J. and Lakshmana Rao J. 

Seeyali Veettil Ahuhacicer—Appellant 

V, 

Ovinakath V ayyilapurayilMariyumma 

— Respondent. 

Appeal No. 341 of 1944, Decided on 30th August 
1945, against order of Dist. Court, North Malabar, 
D/- 10th March 1944. 

(a) Guardians and Wards Act (1890), S. 25— 
Application by lawful guardian—Discretion of 
Court to order return — Welfare of minor is 
of primary importance. 

A Muhammadan father as the lawful guardian 
of his minor children under his personal law is 
entitled to make an application under S. 25, but 
the fact that he is a lawful guardian does not 
compel the Court to pass an order in his favour. 
Under the section the Court may make an order 
for return of the ward to the oust^y of the guar> 
dian if it is for the welfare of the minor. The 
welfare of the minor is of primary importance. 

[P 110 C 2] 

(b) Guardians and Wards Act (1890), S. 8— 
Lawful guardian under personal law cannot 
apply. 

A Muhammadan father being the lawful gaar> 
dian of bis minor children does not require an 
order of the Court to support bis right to act as 
their guardian. In fact an application under the 
Onardians and Wards Act for an order appointing 
him guardian does not lie: ('39) 26 A. I. R 1939 
Mad. 611, Bel. on. [ PllO C 2] 

B. Packer — for Appellant. 

N. B. Sesha Jyer — for Respondent. 

Leach C. J. —• The appellant, who is 
a Muhammadan, applied in the (Uourt of the 
District Judge of North Malabar for an 
order appointing him the guardian of his 
children by the respondent. Subsequently, he 
amended his petition and asked for an order 
of the Court requiring the respondent to 
return the children to his custody. The 
District Judge dismissed the petition. Hence 
the appeal. The appellant has been married 
three times. The respondent was his second 
wife. By his first wife he had a son. He 
divorced her and the son is in the custody 
of his mother. By the respondent he has 
three children, two boys and a girl. The 
oldest child is nine years of age and the 
youngest five years of age. The appellant 
married his third wife before he divorced 
the respondent. He is now living with the 
third wife in the house of her tarwad. The 
respondent is living in her own tarwad 


living with her. The respondent has re- 
married. Being the lawful guardian the 
appellant did not require an order of the 
Court to support his right to act as the 
guardian. In fact the application under the' 
Guardians and Wards Act for an order ap¬ 
pointing him guardian did not lie. See 1939-2 
M. D. J. 515.^ Being the guardian of his 
children imder his personal law he was, of 
course, entitled to apply for order under 
s. 25, Guardians and Wards Act, but the 
fact that be is their lawful guardian does not 
mean that the Ck>urt is compelled to pass an 
order in his favour under s. 25. When the 
appellant divorced the respondent she took 
her children with her, which amounted to 
removing them from the custody of their 
father. The section does not require the 
Court to make an order for their return. It 
says that the Court, if it is of opinion that 
it will be for the welfare of the ward to 
return to the custody of his guardian, may 
make an order of his return. The welfare of 
the minor is of primary importance. 

The District Judge after reviewing the 
facts came to the conclusion that it was not 
in the interest of the minors that an order 
should be passed directing the respondent to 
return them to the custody of the appellant. 
We consider that the District Judge is quite 
right when he says that the children are 
likely to be better looked after in the res¬ 
pondent’s tarwad house than in the house of 
the appellant’s third wife. If they were 
returned to their father, they would have to 
live amongst strangers. There is evidence 
that the appellant’s business requires his 
frequent absence. We have also to take into 
consideration the fact that the appellant 
after he had divorced the respondent did not 
visit his children or have them with him. 
Then there is the fact that on his petition he 
made allegations against the respondent s 
character. We consider that these allegations 
were made in order to bolster up his claim 
to the return of the children. They have 
certainly not been proved. The fact that 
they were made and not proved is in itself 
an indication that the father is not a proper 
person to have the custody of his children. 
There is a further factor. The application 
which has given rise to this appeal was not 
filed until after the respondent had written 
through a lawyer demanding further money 
for the mai ntenance of the children. We see 

1. (’39) 26 A. I. R. 1939 Mad. 611: 186 I. O. 647 J 
1639-2 M. Ij. j. 616, Sivasankara Madaliar v. 
Radhabai Ammal. 
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no reason for disagreeing with the District 
Judge and we dismiss the appeal with costs. 

c.r.e./g.b. Atypeal dismissed. 

[ Case No. 66.] 

A. 1. R. (33) 1946 Madras 111 

Wadsworth and Patanjadi Sastri JJ. 

Gudivada Suryanarayana—Appellant 

V. 

Tadikonda Alwandararao and others — 

Respondents. 

Appeal No. 213 of 1944, Decided on 7tb August 
1945, from decree of Sub-Judge, Masulipatam, D/- 
29th November 1943. 

(a) Madras Agriculturists* Relief Act (4 [IV] 
of 1938), Ss. 8, 9 and 13 — Pronote executed 
after commencement of Act — Amount due 
under pronote can be scaled down under S. 8 
or S. 9 if debtor can show that pronote was 
merely voucher acknowledging debt incurred 
before Act. 

No doubt a debt incurred after the commence¬ 
ment of the Act cannot be scaled down except in 
accordance with 3. 13 but in a suit on such a debt 
the defendant may plead that the document exe* 
Gated after the commencement of the Act on the 
basis of which the suit is brought was a mere 
voucher acknowledging a debt incurred prior to the 
commencement of the Act to which S. 8 or S. 9 
would apply. If so much is pleaded and established, 
the excess over the amount due under the prior 
document on applying Ss. 8 and 9 of the Act -may 
be treated as an amount in respect of which there 
is a failure of consideration and thus the defendant 
debtor can indirectly get a bene6t of Ss. 8 and 9 
which would not otherwise be available to him. 

[P 111 C 2] 

The suit pronote for Rs. 17,195 executed in 1939 
after the commencement of the Act was a renewal 
of an earlier pronote of 1936 for Rs. 12,240 which 
itself was a renewal of an earlier pronote of 1930 
the principal of which was Rs. 6000. The creditor 
came to the debtor on the last day of limitation for 
the preceding pronote of 1936 and persuaded the 
debtor to execute the fresh pronote of 1939 for the 
fall amount due although both parties were aware 
that the debtor was entitled to relief under the Act 
and the amount due would be much less (slightly 
in excess of Rs. 6000) if it was scaled down under 
the Act. The creditor undertook to collect only the 
amount which would be due after scaling down the 
debt under the Act. There was no evidence of any 
such forbearance to sue on the part of the creditor 
as would amount to a consideration for the excess 
amount stipulated in the pronote of 1939 : 

Seld that as the suit pronote of 1939 was exc* 
cuted on the last day of limitation for the prece¬ 
ding pronote it must in the circumstances of the 
case have been executed as a voucher or acknow¬ 
ledgment with a view to the precise amount which 
would be due on application of the Act being settled 
at some future date. There was, therefore, failure 
of consideration to the extent to which the amount 
of the pronote of 1939 exceeded Rs. 6035 which 
would be the amount due on a proper scaling down 
of the debt under the Act. [P 112 C 1] 

(b) Usurious Loans Act(1918,as amended by 
Madras Act 8 [VIII] of 1937), S. 3 — Pronote 
providing for compound interest—Creditor not 


claiming compound interest in plaint — S. 3 
can still be applied. 

Where the suit promissory note provides for the 
payment of compound interest the fact that the 
plaintiff has not claimed compound interest in big 
plaint will not remove the contract from the pur¬ 
view of S. 3. [P 112 O 2] 

K. Kameswara Rao — for Appellant. 

A. V. Visvanatha Sastri —. for Respondents. 

Wadsworth J. — The appellant was 
defendant 1 in a suit on a promissory note 
Ex. p-l executed on I8th February 1939 by 
defendants 1 and 2 in favour of the deceased 
plaintiff 1 for Rs. 17,195-2-0. This promissory 
note was executed after the commencement 
of the Madras Act, 4 [IV] of 1938, in dis¬ 
charge of an earlier promissory note Ex. p-2 
dated 19th February 1936 for Rs. 12,240-10-0 
which except for Rs. 35 cash was a renewal 
of a still earlier promissory note of 1930 the 
principal of which was Rs. 6000. The appel¬ 
lant is admittedly an agriculturist. He 
claimed that the suit promissory note was 
executed in circumstances which give a basis 
for various pleas, one being failure of con¬ 
sideration and another being coercion. He 
also advanced a plea under the Usurious 
Loans Act. 

It is well settled that a debt incurred 
after the commencement of Madras Act, 4 
[IV] of 1938, cannot be scaled down except 
in accordance with S. 13 of that Act. But it 
is also well settled that in a suit on such a 
debt the defendant may plead that the docu¬ 
ment executed after the commencement of 
the Act was a mere voucher acknowledging 
a debt incurred prior to the commencement 
of the Act to which S. 8 or 8. 9 of that Act 
would apply. If so much is pleaded and 
established, the excess over the amount due 
under the prior document on applying Ss. 8 
and 9 of the Act may be treat^ as an 
amount in respect of which there is a failure 
of consideration; that is to say, with reference 
to a debt incurred after the commencement 
of the Act, the debtor if he seeks relief 
directly under the Act must rely only on 
S. 13; but if he can rely on a plea under the 
general law, he may in a proper case in¬ 
directly got a benefit which would not be 
available to him in the absence of such a 
special plea and evidence to support it. 

Turning to the circumstances in which 
the suit promissory note was executed, we 
find evidence that plaintiff l came to the 
debtors on the last day of limitation for the 
preceding note and persuaded them to exe¬ 
cute the fresh note for the full amount due 
without taking into account the relief due 
under thfi Act, because plaintiff 1 undertook 
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to collect only the amount due under the 
Act and because there was some talk about 
a credit being due by reason o£ the profits 
of a contract. There is also some evidence 
that plaintiff 1 brought pressure upon defen¬ 
dant 1 by threatening to sue and by threa¬ 
tening also to execute other decrees which 
he bad obtained against defendant 1. It is 
well established that on the date when de¬ 
fendant 1 executed this renewed promissory 
note, he had established his right in other 
proceedings between himself and plaintiff 1 
to the relief given under Madras Act, 4 [iv] 
of 1938, to agriculturists. The learned Subor¬ 
dinate Judge has rejected all this evidence 
about the circumstances in which the pro¬ 
missory note came to be executed. But it 
seems to us most probable that the evidence 
is true. The witnesses who support defen¬ 
dant 1 are the two surviving attestors to the 
promissory note, one being the local post¬ 
master and the other the village munsif. 
They do not appear to be witnesses anxious 
to favour defendant 1. Seeing that defen¬ 
dant 1 knew that he was entitled to relief 
under the Act, it is not very likely that he 
would have signed this promissory note for 
a sum of Rs. 17,195-2-0 when the principal 
would be reduced by the application of the 
Act to RS. 6035-4-0 unless there had been 
some understanding between the parties that 
the relief to which he was entitled to would 
in any case be given to him. There is no 
evidence of any such forbearance to sue on 
the part of the plaintiff as would amount to 
a consideration for the excess amount stipu¬ 
lated in the promissory note. Prima, facie, 
therefore, we have a promissory note exe¬ 
cuted for more than Rs. 17,000 when both 
parties must have been fully aware that the 
amount due on a proper application of the 
law T^as something slightly in excess of 
Rs. 6000. It seems most probable that, this 
being the last day of limitation, the creditor 
was in a x)03ition to insist on his debtor exe¬ 
cuting this promissory note as a voucher or- 
acknowledgment with a view to the precise 
amount being settled at some future date. 
If that is so there is a failure of considera¬ 
tion to the extent to which the promissory 
note amount exceeds the amount due on a 
proper scaling down of the debt. 

There is no appeal on behalf of defen¬ 
dant 2 and no evidence of the circumstances 
under which be came to sign the promissory 
note. In view of our conclusion on this 
plea, the further plea under the Usurious 
Loans Act becomes of minor importance, 
but we must state that we do not agree with 


the conclusion of the learned Subordinate 
Judge on this issue. Clearly the suit pro¬ 
missory note provides for the payment of 
compound interest and though the plaintiff 
has had the wisdom not to claim compound 
interest in his plaint that fact will not re¬ 
move the contract from the purview of S. 8, 
Usurious Loans Act, as amended in Madras. 
It is also quite clear that defendant i is an 
agriculturist by calling and the contract 
would, therefore, have to be deemed to be 
an usurious contract liable to be re-opened 
with reference to its antecedent h^fcory. As 
a result of our finding that there has been a 
failure of consideration it is unnecessary to 
consider the question of relief under the 
Usurious Loans Act any further. The amount 
which would have been due on a proper 
scaling down of the debt as on the date of 
the execution of the suit promissory note is 
RS. 6035-4-0 with interest at 6i per cent, from 
1st October 1937. There is a failure of con¬ 
sideration for the excess amount. The appeal 
is allowed and the plaintiff will have a 
decree so far as defendant 1 is concerned 
for the above amount, the appellant being 
entitled to full costs in appeal and the parties 
paying and receiving proi>ortionate costs in 
the trial Court. 

o.r.k./g.n. Appeal allowed. 


[Case No. 67.] 
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Chandrasekhara Aiyar J. 

In re Kaza Satyanarayana and others 

Petitioners. 

Criminal Revn. Case No. 675 and^ Cri. 

No. 631 of 1945, Decided on 1st November 1945, 
from judgment of Joint Magistrate, Bezwada D/- 


:5th April 1946. ^ . _ _ 

Madras Gaming Act (3 [III] of 1930), Ss. 3, 
6 and 9 — Under S. 6 discovery of instru- 
nents of gaming in house if not 

ised for profit it is not common gaming house 
io as to warrant conviction under h. 9. 

Under S. 6 discovery of instruments of gaming 
n a house is only a piece of evidence in si^port of 
he prosecution and is not conclusive to show that 
he house is a common gaming bouse s® as 
warrant a conviction under S. 9. Un^er S. 3, a 
lOuse to be a common gaming bouse must be used 
or prodt or gain. Hence even if instruments of 
-aming were found in the house of the accused and 
t is shown that accused was not using the houw 
or purposes of any proBt the house cannot be said 
o be a common gaming house so as to justify a 
;onvictioa under S. 9 which postulates the 
hat the persona found gaming were present for tne 
mrpose of gaming in a common gaming houae^ 

K. S. Jayarama Iyer and C. K. Venhaia- 
narasivtham — for Petitioners. 

P^lic Proseoutor — for the Crown. 
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Order. — The learned Sub-Divisional 
Magistrate has misdirected himself on the 
meaning, scope and effect of S. 6, Gaming 
Act. All that the section says is that 

^'any card, dice, gaming table or cloth, board or 
other instmmente of gaming found in any place 
-entered or searched under the provisions of S. 5, 
or on any person found therein shall be evidence 
that such place is used as a common gaming house, 
and that the persons found therein were there 
present for the purpose of gaming, although no 
play was actually seen by the police-officer or any 
of his assistants.” 

It is only a piece of evidence in support 
of the prosecution. He was wrong in thinking 
that it was a conclusive piece of evidence 
warranting a finding of guilty without any¬ 
thing more. On the other hand, in this 
case, the trial Court foimd on the evidence 
I adduced that accused 3 was not using the 
house for purposes of any profit. These are 
his words: “The evidence adduced shows 
that the accused is not deriving any profits 
by running a gaming house.” Under the 
definition of a common gaming house, the 
element of profit or gain is an essential in¬ 
gredient and, when this has been negatived, 
there is nothing to warrant a conviction 
under S. 9, which postulates of course the 
position that the persons found gaming were 
present for the purpose of gaming in a 
common gaming house. The convictions are 
set aside and the fines, if paid, will be re¬ 
funded. The property seized will be delivered 
back to those from whom they were seized. 

C.R.K./g.n. Convictions set aside. 

[Case No. 68.] 

A. I. R. (33) 1946 Madras 113 

Rajamannar J. 

Idulla Madina Saheh — Appellant 

V. 

Province of Madras — Bespondent. 

Second Appeal No. 2030 of 1944, Decided on 
•20th September 1945, from decree of Sub-Judge, 
Ellore, in A. S. No. 301 of 1943. 

Workmen’s Compensation Act (1923), S. 12 
fl) and (2) and S. 19 — Nature and effect of 
•order under S. 12 (1) — Scope of S. 12 (2) — 
Order under S. 12 (1) making principal liable 
for compensation payable to dependents of 
deceased who was engaged by contractor 
employed by principal — Contractor not party 
to order — Principal deducting as indemnity 
amount of compensation from amount due to 
contractor for work done and not getting its 
right to indemnity decided by Commissioner 
under S. 12 (2)—Suit by contractor to recover 
amount deducted by principal is not barred by 
S. 19—S. 19 bars principal’s defence based on 
right of indemnity. 

The contractor entered into a contract with the 
principal, the Government, for doing some work on 
1946 M/15 & 16 


a road. During the execution of this work a coolie 
engaged by the contractor died and the Govern¬ 
ment was made to pay Bs. 500 as compensation to 
the dependents of the deceased by an order passed 
by the Commissioner under S. 12 (1). The con¬ 
tractor was not a party to the order under S. 12 

(1). The Government while paying the contractor 
his dues for the work done deducted the sum of 
Rs. 500 as indemnity under S. 12 (2). The con¬ 
tractor denied his liability to pay that sum as 
indemnity to Government and brought a suit in 
the Civil Court to recover that amount as balance 
of the amount due to him for the work done under 
the contract : 

Held that (1) an order awarding compensation 
was distinct and different from an order allowing 
or disallowing a claim for indemnity for the amount 
of compensation paid. An order holding the prin¬ 
cipal liable to pay compensation under S. 12 (1) 
did not give the principal an absolute right to claim 
indemnity from the contractor under S. 12 (2). As 
the contractor was not a party to the order under 
S. 12 (1) he was not bound by it and therefore it 
could not make liable to indemnify the principal; 

[P 116 C 1, 2] 

(2) Section 12 (2) gave the Commissioner jurisdic¬ 

tion to decide all cases of disputed right to indemnity. 
The dispute between the Government and con¬ 
tractor came within S. 12 (2) and as it was the 
Government which claimed a right of indemnity it 
was for the Government and not the contractor to 
move the Commissioner to have the right adjudi¬ 
cated upon under S. 12 (2); [P 114 C 2] 

(3) as the Government failed to obtain a decision 
from the Commissioner on its right of indemnity 
under S. 12 (2) what S. 19 barred was not the suit 
by the contractor but the defence of the Govern¬ 
ment based upon their right to indemnity; 

[P 115 C 2] 

(4) the suit by the contractor, therefore, was 
maintainable and he was entitled to succeed. 

[P 115 C 2] 

K. Kameswara Rao — Appellant. 

Government Pleader — for JRespondent. 

Judgment. — The plaintiff is the appel. 
lant. He was a contractor under the Public 
Works Department and entered into a con¬ 
tract (ex. D-IS) on 29th February 1940 for 
doing some work on the Nidadavole-Chettipet 
road. It is said that during the execution of 
this work, a coolie named Subbadu slipped 
and fell into a canal and got drowned on 
9th April 1940. This accident was reported to 
the Commissioner appointed under the 
Workmen’s Compensation Act, under s. lOB 
of the said Act. The Commissioner issued a 
notice on 6th May 1940 to the Chief Engineer 
to the Government to submit a statement of 
particulars and also make the necessary 
deposit as provided under s. lOA (2) of the 
Act. The Chief Engineer replied disclaiming 
liability to pay any compensation on tho 
ground that the coolie accidentally fell into 
the canal and died on account of epileptic 
fits that he was suffering from. Subsequently, 
however, on further correspondence between 
him and the Commissioner, the Chief Engi- 
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neer admitted liability in his letter dated 
4th September 1940 whereupon a compensa¬ 
tion of Rs. 500 as fixed by the Commissioner 
was remitted to be paid over to the depen¬ 
dents of the deceased workman. 

Admittedly moneys were due to the plain¬ 
tiff for the work done by him under the 
contract, and in paying his dues the Govern¬ 
ment deducted a sum of Rs. 500 being the 
amount which was paid as compensation to 
the dependents of the deceased workman and 
the balance after deduction was paid to the 
plaintiff on llth November 1940. Immediately 
the plaintiff sent a notice through his lawyer 
to the Government reiterating the protest 
which he had made even at the time of the 
receipt of the balance of the amount and 
categorically denying his liability to pay 
the sum of Bs. 600 as indemnity to the 
Government. No action appears to have been 
taken by the Government on this notice, 
though in Ex. P-1 the proceedings of the Execu¬ 
tive Engineer, Godavari WestatNidadavole, 
we find the following statement being made 
by the Executive Engineer : 

“It is also presumed that be will be getting a 
notice from the Commissioner to present bis objec¬ 
tion statement, if any, and that he can represent 
his case to the Commissioner, if necessary.” 
Evidently there was no proceeding before 
the Commissioner as was contemplated by 
Ex. P-1. The plaintiff then filed the present 
suit for recovering the sum of Rs. 500 still 
due to him in respect of the work done by 
him under the contract and for interest on 
that amount. The plea of the Government in 
the written statement was that the civil Court 
had no jurisdiction since the Commissioner 
had decided under the powers given to him 
by the statute the liability of the employer 
to pay compensation for the injury caused. 
In paragraph 6 it is stated: 

“The Commissioner of Workmen’s Compensation 
Act of 1923 held the deceased to be a workman 
within the meaning of the Act and that compensa¬ 
tion is therefore payable under S. 12 (2) of the . . . 
Act find that the defendant (Chief Engineer) is 
entitled to be indemnified by contractor{plaintifE).” 

In answer to a question from me the learned 
Government Pleader admitted that there 
was no order of the Commissioner holding 
that the Government is entitled to be indem¬ 
nified by the contractor. 

Both the lower Courts have dismissed the 
suit on the ground that s. 19 (2), Workmen’s 
Compensation Act, (8 [viil] of 1923), deprives 
the civil Court of jurisdiction to entertain 
the suit. Section 19 (2) is in these terms: 

“No civil Court shall have jurisdiction to settle, 
decide or deal with any question which is by or 
under this Act required to be settled, decided or 


dealt with by a Commissioner or to enforce any 
liability incurred under this Act.” 

To understand the contentioi^ of the parties- 

in this case it is necessary also to refer to- 

s. 12 of the Act which is in these terms: 

“(1) Where any person (hereinafter in this section 
referred to as the principal) in the course of or foB 
the purposes of his trade or business contractswitb 
any other person (hereinafter in this section refer-^ 
red to as the contractor) for the execution by or 
under the contract or of the whole or any part of 
any work which is ordinarily part of the trade or 
business of the principal, the principal shall be 
liable to pay to any workman employed in the exe¬ 
cution of the work any compensation which he 
would have been liable to pay if that workman 
had been immediately employed by him; and where 
compensation is claimed from the principal, this 
Act shall apply as if references to the principal, 
were substituted for references to the employer 
except that' the amount of compensation shall be 
calculated with reference to the wages of the work- f 
man under the employer by whom he is imme¬ 
diately employed. 

(2) Where the principal is liable to pay compen* 
sation under this section, he shall be entitled to- 
be indemnified by the contractor, or any other* 
person from whom the workman could have re¬ 
covered compensation and where a contractor who 
is himself a principal is liable to pay compensation 
or to indemnify a principal under this section be- 
sball be entitled to be indemnified by any person, 
standing to him in the relation of a contractor- 
from whom the workman could have recovered 
compensation and all questions as to the right to 
and the amount of any such indemnity shall, in 
default of agreement, be settled by the Commis> 
sioner.” 

It is clear that the right of the Government 
to withhold the sum of Rs. 600 from the 
amount admittedly due to the plaintiff is 
based on the right given to them as prin¬ 
cipal under sub-s. (2) of S. 12. But that sub¬ 
section provides that all questions as to the 
right to and the amount of any such in¬ 
demnity shall, in default of agreement, be 
settled by the Commissioner. In this case 
there was no agreement between the Gov¬ 
ernment and the contractor in re^rd to the 
right to or the amount of indemnity. From 
the outset, the plaintiff was protesting against 
the action of the Government in withholding 
the amount of Bs. 600. In my opinion in 
such circumstances as mentioned above, 
when the right of the Government to be 
indemnified is being disputed by the plain¬ 
tiff the question had to be decided by the 
Commissioner. I do not agree that it was in¬ 
cumbent on the plaintiff to have approached! 
the Commissioner or to have applied to the 
Commissioner for adjudication. It was the) 
Government that was claiming a right to 
be indemnified and if that right was not’ 
accepted by the contractor, then the question 
“as to the right” bad to be settled by the 
Commissioner and, in my opinion, it is a 
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reasonable construction to. hold that it is 
for the party claiming a right to initiate 
proceedings for adjudication in respect of 
that right. Admittedly there was no refer¬ 
ence to the Commissioner and no decision 
by him of either the right to or the amount 
of the indemnity claimed by the Govern¬ 
ment. 

The learned Government Pleader con¬ 
tended that the latter part of sub-s. (2) of S. 12 
will only apply when a contractor admits 
that the Government was held rightly liable 
to pay compensation, but nevertheless he 
was not liable to indemnify the Government. 
He also contended that once the Commis¬ 
sioner had decided that the Government was 
liable to pay compensation the Government 
obtained an absolute right to be indemnified 
by the contractor and it was not open to the 
contractor to deny such right of indemnity. 

There are two answers to his contention. 
The first is that there is nothing in the 
enactment itself which excludes any case of 
disputed right to indemnity from the juris¬ 
diction of the Commissioner to adjudicate 
under sub-s. ( 2 ) of S. 12. When the words of 
the statute are “all questions as to the right 
to and the amount of any such indemnity 
. . . . shall be settled by the Commissioner,’* 

I do not think the Court will be justified in 
reading words which are not to be found in 
the enactment so as to exclude certain ques¬ 
tions as to this right to the indemnity. The 
second is more important as it concerns a 
fundamental principle of all civilised juris¬ 
prudence. In this case admittedly the plain¬ 
tiff was not a party to the proceedings of 
the Commissioner in and by which it was 
decided that comi>ensation was payable by 
the Government. No notice ever went to 
the plaintiff. It is not necessary for me to 
decide whether notice had to go as was held 
in A. I. R. 1935 cal. 688.^ But the fact remains 
that there was no notice and the plaintiff 
was not a party and there is nothing in the 
Workmen’s Compensation Act, which makes 
an order to which he was not a party bind, 
ing on him for all purposes including his 
further liability to indemnify the principal 
held liable to pay compensation under s. I 2 (i) 
of the Act. The contention of the learned 
Government Pleader amounts to this. A 
principal may even wrongly be held liable 
to pay compensation by the Commissioner 
or it may be, as in this case, a principal 
may agree to pay compensation. Then in 

1. (’36) 22"a”.I.R. 1935 Cnl.'683 : 63 Caira^'T"; 

159 I. C. 423, Bissveswar Ray v. Khagendra. 
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spite of the fact that the liability was wrongly 
incurred or was incurred without any ad¬ 
judication, the contractor will be liable to 
indemnify the principal and will not have a 
right to place material before the Commis¬ 
sioner to show that the order to which he 
was not a party was not correct and cannot 
adversely affect his rights. To me the Act 
does not appear to contemplate this injustice. 
The learned Government Pleader says that 
the party, i. e., the contractor, may approach 
the Commissioner to review the order grant¬ 
ing compensation, but so long as he does 
not get that order set aside, the Government 
will have an absolute right to be indemnified 
in respect of the amount of compensation 
paid. There is nothing in the Act to support 
this contention. An order awarding compen¬ 
sation is entirely distinct and different from 
an order allowing or disallowing a claim 
for the amount of indemnity. There may be 
an order for compensation, but there may not 
be an order allowing indemnity. Section 30 
of the Act providing for appeals to the High 
Court mentions separately an appeal against 
an order awarding compensation in cl. (a) 
and an appeal against an order allowing or 
disallowing any claim for the amount of 
indemnity under the provisions of sub-s. (2) 
of s. 12 under cl. (d). 

It is true that S. 19 (2) precludes the Civil 
Court from deciding any question which is 
to be decided by the Commissioner under 
the Act. But this provision far from dis¬ 
entitling the plaintiff from obtaining any 
relief really disentitles the defendant-Gov- 
ernment from succeeding on any plea based 
upon their right to indemnity. In fact this 
provision leaves them without any defence 
whatever, because they claim to withhold 
an amount to which the right has not been 
declared by the Commissioner—as it ought 
to be the case—and it was disputed by the 
contractor. The lower Courts were, therefore, 
wrong in holding that the suit was barred 
by 8.19 ( 2 ), Workmen’s Compensation Act. 
As it does not appear that there is any other 
defence to the suit, the plaintiff will be 
entitled to get a decree as prayed for with 

costs throughout. Time for payment_three 

months. Leave refused. 

O.R.K./g.n. Appeal allowed. 
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A. 1. R. (33) 1946 Madras 116 
Leach 0. J. and Rajamannar J. 
Hussain AH — Appellant 

V. 

Baquir AH — Respondent. 

Letters Patent Appeal No. 19 of 1946, Decided 
on 31st July 1945, from judgment and decree of 
Byers J., in C. C. C. A. No. 27 of 1944, D/- 16th 
January 1945. 

Limitation Act (1908), S. 10, Arts. 62, 89, 120 
and 123 — Part of estate of deceased Muham¬ 
madan sold by one of heirs and proceeds 
handed over to third party for distribution 
among heirs — Suit by unpaid heir for his 
share of proceeds — S. 10 does not apply 
as no trust is created by vendor heir’s handing 

over of proceeds to third person_Art. 62 

applies and not Arts. 89, 120 and 123_Time 

runs from date when proceeds were handed 
over to third party and not from date when 
plaintiff knew that proceeds were held by third 
party — Trusts Act (1882), S. 5, 

A Muhammadan H. died in 1917 leaving several 
heirs of whom P was one. A part of his estate was 
sold by P, one of P’s step-brothers in 1921 with 
the consent of the majority of heirs and the sale 
proceeds were handed over to D for distribution 
amongst the heirs. D paid some of them. P was 
not paid. P brought a suit against D in November 
1940 to recover the amount of his share from the 
sale proceeds, alleging that till 1940, he did not 
know that the amount was in the hands of D. The 
suit was brought after three years from the date of 
sale but within three years from the time P knew 
that the amount was in the hands of D : 

Held (1) that, P, who handed over money to D 
was not its owner but only held it on behalf of the 
estate of H, and could convey no title to D so as 
to transfer ownership within meaning of S. 6, Trusts 
Act, to create a trust but could only be regarded as 
an administrator de son tort. As S. 10, Limitation 
Act, applies to cases in which there is an express 
trust, the suit was not governed by S. 10, Limita¬ 
tion Act : (’39) 26 A. I. R. 1939 Mad. 722, Be/.; 
(’36) 23 A. I. R. 1936 Mad. 876, Disting.-, 

[P 117 C 1] 

(2) that Art. 123 cannot apply as this is neither 

a suit for the administration of an estate nor a 
suit against a person legally charged with the duty 
of distributing any portion of the estate : (’32) 19 
A.I.R. 1932 P. C. 81, Ref.-, [P 117 G 2] 

(3) that Art. 89 could not apply as D was never 

the agent of P.; [P 117 C 2] 

(4) that Art. 62 applied to the case and the 

time began to run when the amount was handed 
over to D. There is nothing in Art. 62 which im¬ 
plies that knowledge of payment is a factor to save 
such time : Observation of Coutts-Trotter O. J. to 
the contrary in (’26) 13 A. I. R. 1926 Mad. 616 
{y.Jl.),held obiter.-, [P 118 C 1] 

(5) that as the Article applicable to the case is 
62, the residuary Art. 120 did not apply. 

[P 117 O 2] 

Limitation Act — 

(’42) Chitaley, S. 10, N. 9, Pt. 1 ; Art. 62, N. 7, 
I’t. 1. 

(’38) Rustomji, Art. 62, Page 748, Pt. 3 ; S. 10, 
Page 171, Pts. 9, 10. 


Advocate-General — for Appellant. 

S, JPanchapagesa Sastri and K. R, Krishna- 
swami — for Respondent. 

Leaoh C. J. — This appeal arises out of 
a suit filed by the respondeat against the 
appellant in the City Civil Court. The trial 
Court dismissed the action on the ground 
that the relief sought was barred by the law 
of limitation. On appeal Byers J., held that 
S. 10 , Limitation Act, applied and conse¬ 
quently the plaint had been presented in 
time. The appeal has been filed under ol. 16, 
Letters Patent, from the judgment of the 
learned Judge. The plaintiff is the son of 
one Haji Mir Abbas Ali, who died in 1917. 
His heirs, of whom the plaintiff is of course 
one, numbered 16. His estate included a 
casuarina plantation which was sold in 1921, 
in accordance with the wishes of the majo¬ 
rity of the heirs, by the plaintiff’s step-bro¬ 
ther, Haji Mir Moosa Raza Ali. The sale 
realised Rs. 3000. Apparently with the con¬ 
sent of the majority of the heirs Raza Ali 
handed over the sale proceeds to the defen¬ 
dant with instructions to distribute the money 
amongst the heirs in accordance with their 
respective interests. The defendant paid some 
of them but he did not pay the plaintiff. The 
plaintiff says, and it has been so found by 
Byers J., that he did not become aware until 
1940 of the fact that the money .was in the 
hands of the defendant. The suit was filed on 
19th November 1940 to recover from the defen¬ 
dant RS. 1290 of which RS. 250 represented the 
plaintiff's share in the Rs. 3000 and the 
balance interest on the Rs. 250, calculated 
up to date of suit. Certain receipts given by 
the defendant to Raza All show that the 
money was given to him on 1st August 1921 
and that it was in fact paid to him to be 
distributed amongst the heirs. The main 
question in the trial Court and before Byers J. 
was whether the payment of the Rs. sooo to 
the defendant and his acceptance of the 
money for purposes of distribution amongst 
the heirs created an express trust. If it did, 
no question of limitation could arise. The 
City Civil Judge was of the opinion that no 
trust had been created, but Byers J., dis¬ 
agreed. It is common ground that S. 10, 
Limitation Act, only applies where there is 
an express trust. There is a judgment of a 
Division Bench of this Court to this effect: 
see 1939-1 M. L. J. 820.^ The wording of S. 10 
leaves no room for doubt that it only ope¬ 
rates when the suit is against a person in 

1. (’39) 26 A.I.R. 1939 Mad. 722 : 189 I. O. 316 : 
1939-1 M. L. J. 820, Cbandrakesavolu Chetti v. 
Perumal Gbettiar. 
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whom property has become vested in trust 
for a specific purpose or against his legal 
representatives or assigns (not being assigns 
for valuable consideration) and the purpose 
of the suit is to follow in his or their hands 
the property vested or the proceeds thereof 
or to obtain- an account of the property or 
proceeds. Section 5, Trusts Act, 1882 , which 
also has imx>ortant bearing reads as follows: 

“No trust in relation to immoveable property is 
valid, unless declared by a nou-testamentary in> 
strument in writing signed by the author of the 
trust or the trustee and registered, or by the will 
of the author of the trust or of the trustee. 

No trust in relation to moveable property is valid 
unless declared as aforesaid, or unless the owner¬ 
ship of the property is transferred to the trustee. 
These rules do not apply where they would operate 
so as to efieotuate a fraud.” 

There is no document declaratory of the 
alleged trust and there is no question of 
fraud in this case. The learned counsel for 
the defendant says that the ownership of the 
Rs. 3000 was never transferred to him and 
the money never became vested in him 
within the meaning of s. lO, liimitation Act. 
We consider that this argument is sound. 
The person who handed the money over to 
the defendant was not its owner. He merely 
held it on behalf of the estate of Abbas Ali. 
As we have already indicated, the sale took 
place according to the directions of the 
majority of the heirs. They had no authority 
in law to direct the sale, but nothing turns 
on that. As Kaza Ali, who sold the property, 
was not the owner of the sale proceeds he 
could convey no title to the defendant and 
therefore there could be no transfer of owner¬ 
ship as required by s. 5, Trusts Act. The 
defendant undertook the task of distribution, 
but he had no legal title to the money and 
at the most ho could only be regarded as an 
administrator de son tort in this connexion. 
It follows that the learned Judge was wrong 
in applying section lo. Limitation Act. The 
learned counsel for the plaintiff has on this 
question relied on the judgment of Varada- 
chariar J. in 1937 M. \V. N. 368,^ but when 
the facts of that case are examined it is clear 
that it has no application. There a person 
entered into an arrangement with another 
(the defendant) under which the latter was 
to receive a sum of rs. 4000 and out of it 
pay off the debts of the former. The debtor 
drew a hundi in favour of the defendant, 
who cashed it. This money was the property 
of the debtor and he vested it in the defen¬ 
dant for a specific purpose. It was held that 

2. (’36) 23 A.I.R. 1936 Mad. 876 : 169 I. C. 362 : 

1937 M. W. N. 368, Vairavan Chetti v. Cbcttiobi 
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there was here a trust. That case differs from 
the present case in that the money did not 
belong to the person who banded it over to 
the defendant in the present suit and there 
was no vesting of it in him. 

We have now to decide which article of 
the Limitation Act applies to the present 
case. The learned counsel for the defendant 
says that the proper article is either Art. 62 
or Art. 123. On the other hand, for the plain¬ 
tiff it is said that the case either falls within 
the Art. 89 or Art. 120. It is obvious that the 
case does not fall within Art. 123 or Art. 89. 
The real question is whether Art. 62 or Art. 120 
applies. Article 123 only applies to a suit 
which is against an executor or adminis¬ 
trator by some person legally charged with 
the duty of distributing the estate, as the 
Privy Council had occasion to point in 59 
I. A. 74.® This is not a suit for the adminis¬ 
tration of an estate, nor is it against a person 
legally charged with the duty of distribut¬ 
ing any portion of it. Article 89 only applies 
to a suit by a principal against his agent. 
The defendant was never the agent of the 
plaintiff. Agency implies a contractual rela¬ 
tionship. There was no contractual relation¬ 
ship between the plaintiff and the defendant. 
In fact the plaintiff’s case is that he knew 
nothing of the defendant until 1940. Article 120 
can only be applied when there is no other 
article having application. Therefore the ques¬ 
tion resolves itself into this: Does Art. 62 
cover this case? If it does. Art. 120 cannot 
be applied. Article 62 prescribes a period of 
three years' limitation for money payable by 
defendant to the plaintiff for money received 
by the defendant for the plaintiff’s use and 
the period starts on the date when the money 
is received by the defendant. Now it is quite 
clear here that the defendant received the 
Rs. 3000 for the use of the heirs of the de¬ 
ceased of whom the plaintiff is one and there¬ 
fore he received part of that sum for the 
plaintiff’s use. The plaintiff says, however, 
that time only began to run when he became 
aware of the fact that the defendant held 
this money. That was in 1940 and the suit 
was filed in the same year. 

There is an observation to be found in the 
judgment of Coutts-Trotter C. J. in 49 Mad. 
468* to the effect that in cases where the 
party aggrieved is ignorant of the facts the 
time will only begin to run, not when the 

3. (’32) 19 A. I. R. 1932 P. C. 81 : 54 AH. 93 : .59 
I. A. 74: 136 I. C. 4-54 (P. C.), Ghulam Mobamed 
Y. Ghulam Husain. 

4. (’26) 13 A.I.R. 1926 Mad. 615: 49 Mad. 468: 94 
I. C. 515 (F.B.). Venkata'Gurunadha Rarruseshayya 
Y. Tripurasundari Cotton Press, Bezwada. 
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money was in fact received by the defen¬ 
dant, but when the plaintiff first became 
aware of it. That case was decided by a Full 
Bench and the other members of the Court 
concurred in the judgment delivered by the 
learned Chief Justice. If for the purposes of 
that case it was necessary for the Court to 
consider and decide the question whether 
knowledge was a factor we should be bound 
to follow the judgment of Coutts-Trotter C. X, 
jbut it is obvious that it was not necessary 
for the Court to consider this question and 
the passage in the judgment on which the 
plaintiff relies can only be regarded as con¬ 
stituting an obiter dictv/m. The judgment 
gives no indication on what the assertion 
was made and nothing has been said in the 
course of the arguments which convinces us 
that it is right. As the Privy Council has on 
more than one occasion had to point out, 
the Court is not concerned with the hardship 
of the case. It must have regard only to the 
wording of the statute. There is nothing in 
Art. ^ which even implies that knowledge 
is a factor. It says in the plainest possible 
language that time shall begin to run when 
the defendant has received the money. In 
our judgment Art. 62 clearly applies to this 
case and the suit was not brought within 
the three years allowed. The result is that 
the appeal is allowed and the suit dismissed 
with costs throughout. 

C.H.K./v.B, Appeal allowed. 

[Case No. 70.] 
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Leach C. J. and Rajamannar J. 

Appavu alias Lakshmanan Pillai and 
another — Appellants 

v. 

Manickam Pillai and others — 

Respondents. 

Appeal No. 169 of 1944, Decided on 28th August 
1945, from decree of Sub-Judge, South Malabar, at 
Calicut, in O. S. No. 44 of 1943. 

Hindu Law—Partition—Intention to create 
new status essential — Mere division of some 
of family .assets not enough. 

Partition is a new e'atus) and when brought 
about bv consensus of coparceners they must 
intend to craite a new status in relation to the 
family property and to terminate their coparoeuer- 
eliip The fact ^hat the members of a joint family 
divide among themselves some of the family assets 
does not in itself constitute a new status. It some¬ 
times happens that member* of a family,proceeding 
on ignorance or seeking fulfilment of immediate 
purposes make statement* that they were living 
divided in status. In such cases not their state¬ 
ments but their relations to the estate should 
determine the issue. [P 121 C 1] 


A. 

Where members of a joint Hindu family entered 
into an agreement dividing the income of agricul¬ 
tural lands belonging to the family, leaving the 
immovable property undivided, stipolating that 
debts could be incurred only by .common consent 
of all members, indicating one to be Karta of the 
family, and describing the document as “Kutvmba 
natavati karar" (agreement for the management 
of the family affairs) : 

Seld that the agreement did not effect a divi¬ 
sion in status and the family was joint even after 
the agreement though some of its members 
made statements that it was divided : 25 Mad. 
149, (’22) 9 A.I.B. 1922 P. 0. 201 and 8 M. I. A. 
66 (P. O.), Bel. on; 23 W. B. 412 (P. C.>, Bef. 

CP 120 C 1 ; P 121 0 1, 2] 

Hindu Law — 

(*38) Mayne, Page 656, 2nd paragraph. 

(’40) MuUa, Page 392, S. 325. 

Vtswanatha Iyer — for Appellants. 

S. V. Bamachandra Iyer, S. Thaya^araja 

Iyer and D, A. Krishna Vanar _ 

for Respondents. 

Leach C. J. — This appeal arises out of 
a suit for partition instituted in the Court of 
the Subordinate Judge of South Malabar. It 
has been filed by defendants 1 and 2. The 
point raised by them is a very simple one. 
The plaintiff has filed a memorandum of 
cross-objections which challenges the correct¬ 
ness of the interpretation of an agreement 
entered into between the members of the 
joint family on SOth September 1925. The 
question here is not quite so simple. The 
joint family was composed of three brothers,, 
Kasturi Pillai, Sevanthan Pillai and Appavu 
Pillai. Kasturi died on 6th October 1925 and 
Sevanthan on 19th May 1930. The plaintiff 
is the son of Kasturi. There were five defen¬ 
dants Appavu, his three sons and the widow of 
Sevanthan. The plaintiff averred that he was 
entitled to a half share of the family estate 
as the family had throughout remained joint 
and there were only two surviving copar¬ 
ceners, namely, himself and his uncle Appavu. 
The defendants averred that the agreement 
of SOth September 1925 effected a division of 
status and a partition of the family estate. 
On this basis the plaintiff could only have a 
one-third interest in the estate. Defendant 1 
alleged that Sevanthan had made an oral 
will by which he left his entire share to him. 
The learned Subordinate Judge held that 
Sevanthan had made no will, but he accepted 
the defendants’ contention that the agree¬ 
ment of SOth September 1925 hod in fact 
effected a division of status. Defendant 1 
does not challenge the finding of the Subor¬ 
dinate Judge that Sevanthan died intestate. 

He merely complains that the Subordinate 
Judge erred in holding him liable for a sum 
of Rs. 2039-12-4. The plaintiff makes no 
complaint of the Subordinate Judge’s judg- 
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enent, except in so far as it decided that the 
agreement of 30th September 1925 resulted 
in a division of status and a partition of 
•the property. 

The question with regard to the Rupees 
2039-12-4 arises in these circumstances. Kas- 
turi was a subscriber to a kuri, or chit fund, 
and as a subscriber he became entitled to 
receive from the stakeholder Rs. 6639-12-4. 
Qe was very ill at the time and not in a 
position to look after his affairs. Admittedly 
the stakeholder paid out the full sum of 
Rs. 6639-12-4 and the plaintiff says that all 
the money was received by defendant l, who 
is consequently liable to account to him for 
it. Defendant 1 admits that he received 
Ba 4600 of the Bs. 6639-12-4, but he denies 
that he ever received the balance of Rupees 
2089-12-4. The Subordinate Judge has dealt 
’ffith this question in paras. 27 and 28 of his 
judgment and we agree with him that defen¬ 
dant 1 must be held liable to account for 
the Ra. 2039-12-4. Kasturi was very ill when 
the stakeholder paid out the money. In fact, 
he died 6 days later. Defendant 1 was in 
charge of the affairs of the family and it is 
not suggested that the stakeholder paid any 
of the money to Sevanthan. As Kasturi was 
dying it is most unlikely that any of the 
money would be paid out to him. The only 
person to whom the money could have been 
paid was defendant l. It may be mentioned 
that the three brothers executed a mortgage 
in favour of the stakeholder to secure 
Kasturi's liability to the chit fund; and there 
can be no doubt that the execution of this 
mortgage was arranged by defendant l. All 
the indications are in favour of the plaintiff’s 
case that defendant 1 received the whole of 
the money. Therefore the appeal must be 
dismissed with costs in favour of the plaintiff. 

We now turn to the plaintiff’s memo- 
randum of cross-objections. It is common 
ground that in 1925 the three brothers were 
living in separate houses. Kasturi and his 
family lived at Erode. Sevanthan and defen¬ 
dant 1 lived at Kollangode which is near 
Palghat. Kasturi had lived at Erode for 
many years. It is also common ground that, 
notwithstanding that the brothers bad lived 
and messed separately, the family was joint 
both in status and property, up to 30th Sep¬ 
tember 1925. On 23rd March 1910 the brothers 
entered into an agreement for the manage¬ 
ment of the estate. This agreement was 
exhibited in the trial Court, but does not 
form part of the record in this Court. It is, 
however, accepted by all parties that it 
merely arrang^ for the management of the 


estate and did not affect the joint status. 
The agreement entered into on 30th Sep¬ 
tember 1925 was necessitated by the fact 
that Kasturi was very ill and provision had 
to be made for his maintenance and that 
of his family. The deed indicates that the 
brothers had previously divided between 
themselves the movable properties of the 
family apart from the debts due to the 
estate. It provides that each brother was to 
have a third of the income* from the agri¬ 
cultural lands belonging to the family and 
pay a third of the revenue due to Govern¬ 
ment in respect of these lands. Each brother 
was to have a third of the interest earned 
on money lent out by the family and a third 
share in th^ principal amounts. The deed 
contains no provision for the division of the 
immovable property. As Kasturi was so ill 
it provided that the management of the 
family affairs should vest in Sevanthan and 
defendant 1. Seventhan does not appear to 
have taken any part in the management 
which at all material times was in the hands 
of defendant 1 alone. The Subordinate Judge 
held that this document amounted to an 
agreement for partition because of the split¬ 
ting up of the income into three shares, the 
division of moveable properties between the 
brothers and the provisions with regard to 
loans granted by the family and interest 
thereon. If the Court had not got to look 
beyond these matters, there would be much 
to say for the Subordinate Judge’s decision; 
but there are other provisions in the deed 
and when the document is read as a whole 
in the light of the authorities we consider 
that the Subordinate Judge erred in holding 
that it amounted to a deed of partition. The 
document oijens with this recital:» 

“Although we formerly executed a karar (agree¬ 
ment) and registered it as document No. 427 of 
1910 in the office of the Sub-Registrar of Kollan¬ 
gode, and have been conduct ng ourselves in ac¬ 
cordance with the terms of the said karar up till 
now. yet. since the trend of the times and the 
status of the family have undergone a change of 
aspect, and it has become mutualU inconvenient 
under existing conditions to act in accordance 
with the terms of the previous karar we have 
settled, notwithstanding the provisions contained 
in the prior karar and in conformity to circum¬ 
stances now prevailing to conduct ourselves in 
future in the manner stated herein below, and it 
has therefore become necessary to indite this karar 
in accordance with that settlement. If we act in 
accordance with the provisions of this karar it 
w 11 bring us welfare aud be the foundation of our 
future prosperity.” 

Clause (4) of the agreement provides that 
Sevanthan and defendant 1 should “in future 
manage the affairs of the family and cause 
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them to be managed.” The agreement is 
described at the beginning of the document 
as *^Kutumba natavati Karar'\ which 
means an agreement for the management of 
the family affairs. The total yield of the 
family property was 1600 paras of paddy. 
Clause (6) of the agreement gives clear indi¬ 
cation that each brother was to have 600 
paras of paddy towards the food and other 
expenses of the members of his household. 
Clause (ll) is also of importance. It contains 
this statement: 

"It is also settled that, if in future, it becomes 
-necessary to borrow any sums for our family 
necessity, the said sums shall only be borrowed by 
all three of us jointly and shall not be borrowed 
by any one of us individually; that, however, if 
any one of us does borrow any amounts, the 
remaining members and the properties belonging 
to the family shall not be liable for the said debts, 
and that only the borrower and his share of the 
properties shall be answerable for the same.” 

The fact that the members of a joint family 
divide among themselves some of the family 
assets does not in itself mean a division in 
status. The learned advocate for defendant 6 
boldly asserted that this would be the effect; 
but.when the authorities are read this asser¬ 
tion is clearly fallacious. The law is sum- 
marised in the following passages in Mayne 
(loth Edition): 

"Partition is a new status, and when it is 
brought about by consensus of the members of a 
coparcenary they must intend that their condition 
as coparceners shall cease. It is not sufficient that 
they should alter the mode of bolding their pro¬ 
perty. They must alter, and intend to alter, their 
title to it. They must cease to be joint owners, and 
become sei)arate owners. On the one band, the 
mere cesser of commensality and joint ownership, 
the existence of separate transactions, the division 
of income, or the holding of land in separate por> 
tions, or a mere definition of shares in revenue 
and village papers, do not establish partition, unless 
such steps were taken with a view to carry out a 
partition. The question however is one of fact to 
be decided in the light of legal principles, as to 
the cumulative eficct of all the circumstances.” 
(Page 556). 

"Partition may bo cither total or partial. A parti¬ 
tion may be partial either as regards the persons 
making it or the property divided. 

It is open to the members of a joint family to 
sever in interest in respect of a part of the joint 
estate while retaining their status of a joint family 
and holding the rest as the properties of an un¬ 
divided family.” (Page 567). 

In his judgment in 25 Mad. 149^ at p. 157 

Bhashyam Ayyaugar J. said : 

"So far as this Presidency is concerned, though 
there is no reported decision bearing directly on 

the point.the principle generally recognised 

and acted upon is that though there can be no 
compulsory partial i)artition either in respect of 
the joint property belonging to the family, or in 
respect of the persons constituting the undivided 

1. (’00) 25 Mad. 149, Sudarsanam Maistri v. 

Nar.sLmhalu Maistri, 


family, yet by mutual agreement of parties the- 
partition can he partial either in respect of the pro*- 
perty or of the persons constituting the family.” 

In delivering the judgment' of the Privy 
CounoU in 26 O. w. N. 929,^ Mr. Ameer Ali 
said: 

*Tt will thus he seen that, under the Hindu law, 
it is open to the members of a joint family to- 
make a division and a severance of interest in 
respect of a part of the joint estate whilst retain¬ 
ing their status as a joint family and holding the 
rest as the properties of a joint undivided family.” 

Turner L. J., delivered the judgment of the^ 
Board in 8 M. i. A. 66^ at p. 86 and in doing 
so said: 

"There has been no division at all of this 
family, unless the division of the Income during 
the few ;ears which followed upon the death of 
the testator up to a short period after the death of 
Hurrymobun Bysack constituted division of the 
family, and their Lordships are very clear of 
opinion, that the mere division of income, for the 
convenience probably of the difierent members of 
the family, did not amount to the division of the 
family." 

There is here ample authority for the state¬ 
ment that the partition of some of the joint 
assets does not of itself imply a division in 
status. In deciding whether a joint family 
has become divided the Court must naturally 
have regard to the terms of any instrument 
bearing on the question and if the wording 
is ambiguous to the subsequent conduct of 
the parties. The observations of their Lord¬ 
ships in 23 w. B. 412^ lend full support for 
this statement. The division of the income of 
the agricultural lands is not in itself suffi¬ 
cient basis for the defendants’ contention that 
there is in the agreement of SOfch September 
1925 clear indication of a division in status. 
The decision of the Privy Council in 8 M. I. A. 
66® in itself provides a complete answer to 
this argument. 

Now, does the fact that the brothers divi¬ 
ded the outstandings and other movable 
property make any difference? We consider 
that it. does not. The movable property had 
merely been divided for convenience, as had 
the allocation of income. The fact that the 
family owned considerable amount of im¬ 
movable property and left that completely 
undivided in. itself proves strong indication 
that the agreement of 30bh September 1925- 
was not intended to effect a severance. But 
there are further and even stronger indi- 


’. {’22) 9 A.I.R. 1922 P. C. 201 : 46 Mad. 489 : 
49 r A. 168 : 68 I. C. 451 : 26 C. W. N. 929 
(P.O.), Ramalinga Annavi v. Narayana Annavi. 

1. (1859-61) 8 M. I. A. 66 : 1 Sar. 721 : 2 Suther 
87 (P. O.^. Sonatun Bvsaok v. Juggutsooodree 


4. (’76) 23 W. R. 412 : 3 Sar. 498 (P.O), Maha¬ 
raja Ram Kisson Singh v. Rajah SheoDundutt 
Singh. 
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cations in this direction, namely, in the fact 
that two of the brothers were to have charge 
of the future management .of the affairs of 
the family, and in that no brother could 
borrow money for a family necessity without 
the other two joining in. What does the 
subsequent conduct indicate? As we have 
shown, Kasturi died 6 days after the exe¬ 
cution of the agreement and Sevanthan did 
not take any part in the management of the 
family affairs. When Sevanthan died in 
1930 defendant 1 who had throughout been 
managing remained in management, and he 
remained in management until the filing of 
the suit. On 15th August 1927 a petition was 
addressed to the Collector of Malabar by the 
mother of the plaintiff as bis guardian, by 
Sevanthan and by defendant 1 . Paragraph 4 
of this petition reads as follows : 

the petitioners beg to state that in virtue 
of a family karar Appavu alias Lakshmana FUlai 
(defendant 1) is the present manager of the pro¬ 
perties and they therefore request that any refer¬ 
ences or orders in connexion with this petition 
may be sent to him.” 

Does this not mean, that defendant 1 was 
the karta of the joint family ? The learned 
counsel for defendant 5 has stressed a state¬ 
ment made by the plaintiff’s mother in 
another petition. Part of the family property 
had been acquired in land acquisition pro¬ 
ceedings and in this connexion money was 
lying in Court. The plaintiff’s guardian 
applied that it be paid out to her on his 
behalf. She stated that the plaintiff’s father 
Sevanthan and defendant 1 were living 
divided in status. In l. L. B, (1937) Mad. 1,® 
the Judicial Committee had to consider the 
effect of a statement made by two brothers. 
Their Lordships pointed out that it some¬ 
times happened that persons made statements 
which served their purpose or proceeded 
upon ignorance of the true position; and it 
was not their statements, but their relations 
with the estate, which should be taken into 
consideration in determining the issue. We 
have no doubt that the plaintiff’s mother 
made the statement relied upon by defen. 
dant 5 as she considered that by doing so 
she could more easily secure payment out 
to her of the money. We cannot regard it 
as of any importance, especially as in the 
petition to the Collector which was of an 
earlier date she subscribed to the averment 
that defendant l was the manager of the 
family property. 

We hold that the agreement of SOth sep- 

S, (’36) 23 A.I.B. 1936 P. C. 264 : I. L. R. (1937) 
Mad. 1 : 63 I. A. 397 : 164 I. C. 1 (P.C.), Ven- 
katapathi Baju v. Venkatanarasimharaju. 


tember 1925 did not effect a division in 
status. In our judgment the arrangement, 
was made in order to meet the situation 
created by the three brothers living in differ¬ 
ent places and the illness of Kasturi. If 
there had been any intention that the docu¬ 
ment should be read as a deed of partition, 
they certainly would not have described it 
as an agreement for the management of the 
family affairs, and nothing«*would have been 
easier for them to have worded it as a deed 
of partition. The wording is inconsistent 
with such a deed. For these reasons we 
allow the plaintiff’s memorandum of cross¬ 
objection with costs against the appellants 
and defendants-respondents. As the result of 
the allowing of the memorandum of cross¬ 
objections defendant 5 has no interest in 
the estate beyond a right to be maintained 
out of it. The question of the amount has 
not been decided by the trial Court. The 
case will have to be remanded to the Sub¬ 
ordinate Judge to hear and decide an issue 
with regard to the amount to be paid to 
defendant 5 for her maintenance. The parties 
will be at liberty to adduce whatever further 
evidence they desire in this connexion. The 
finding of the Subordinate Judge on this 
issue will be embodied in the final decree. 

C.R.K./v.B. Case remanded. 
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Cherukiiri Suranna and others — 

Appellants 

V. 


Pedaverri Somanna — Pespondent. 

Appeal No. 29 of 1945, Decided on 6th .Septem¬ 
ber 1945, against appellate order of Sub-Judge, 
Ellore, D/- 24tli August 1944. 

Madras Debt Conciliation Act (11 [XI] of 
1936), S. 27(1)—Execution petition—.Whether 
proceedings before Civil Court. 

Execution petition is a “proceeding before a 
Civil Court for the recovery of a debt” within the 
meaning of S. 27 (1). [P 122 C 1] 

T. S. Narasinga liao — for Appellants. 

M. Rajagopnlachariar — for Respondent. 

Judgment. — The decree in o. S. No. 7 
of 1935, D. M. C. Kovvur is dated 7th April 
1938. Judgment-debtors 3 and 4 who are two 
of the appellants here filed an application 
before the Debt Conciliation Board and in 
that application they acknowledged the debt. 
The application was dismissed by the Debt 
Conciliation Board on 9th August 1941 and 
the execution petition out of which this civil 
miscellaneous second appeal arises was filetl 
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on 27th July 1943. Both the Courts below 
have held that the period occupied by the 
proceedings before the Debt Conciliation 
Board, namely, from 1st November 1939 
until 9th August 1941, should be excluded. 
It is contended before me by the appellants 
that these orders are wrong. Section 27 (l), 
Madras Debt Conciliation Act, 1936, says; 

“In calculating the period of limitation for any 
suit filed in, or proceedings before a Civil Court 
for the recovery of a debt which was the subject 
of any proceedings under this Act, the time during 
which such proceedings were pending as well as 
the time taken for the obtaining of certified copies 
of the order of the board shall be excluded.” 

Undoubtedly the execution petition filed on 
27th July 1943 was a proceeding before a 
Civil Court for the recovery of a debt. Both 
the Courts below were right in holding that 
the period in question should be excluded. 
The civil miscellaneous second appeal is 
dismissed with costs. Leave refused. 

O.R.K./V.B. Appeal dismissed. 

[Case No. 72.] 

A. 1. R. (83) 1946 Madras 122 

Somayya J. 

Varisai Ibrahim and others — 

Appellants 

V. 

Nadir Ibrahim — Respondents 

Second Appeal No. 938 of 1944, Decided on 19th 
September 1945, from decree of Dist Court, Ram- 
nad at Madura, T>i- 9tb December 1943. 

(a) Limitation Act (1908), Art. 89 — General 
power-of-attorney—Agency does not terminate 
with collection of any particular debt—Suit by 
principal to recover amount more than three 
years after it has been collected is not barred. 

Where a general power-of-attorney is executed in 
favour of the agent empowering him to manage all 
the business of the principal, the agency does not 
terminate with the collection of a particular debt 
due to the principal. Hence, a suit brought by the 
principal in 1941 to recover the mortgage-debt col¬ 
lected by the agent in 1937 in the absence of 
demand for accounts and refusal is not barred : 
<’16) 3 A.I R. 1916 Mad. 281, Disting. [P 123 C 2J 

Limitation Act — 

(■44) Chitaley, Art. 89, N. 17. Pt. 6. 

(’3«) Rustomji, pp. 848 to 850, “Demand and 
refusal ” 

(b) Civil P. C. (1908), S. 100—Benami nature 
of document is question of fact. 

The question whether a document is taken 
bennmi for another is a question of fact and the 
burden of proving the benami nature is upon the 
person sotting np the benami. fP 123 C 2] 

V. Hamaswami Iyer and V. Jlfcenakshiitundaram 

— for Appellants. 

S. K. Ahmed Meeran — for Respondent. 

Judgment.—Two questions are raised in 
this second appeal; one is whether the suit 


is barred by limitation and the other is 
whether Ex. D-2 was taken bencumi for the 
benefit of Nalle Ibrahim, the plaintiff’s 
father. Nalle Ibrahim had three sons, one 
by the first wife and two by the second wife. 
Exhibit D-2 is a usufructuary mortgage taken 
in the names of the three sons. Naina Moha- 
med, the son by the first wife, Kadir Ibrahim 
the plaintiff, and Mohamed Ibrahim, the 
sons by the second wife. The sum secured 
was Rs. 1825 but it is stated that a sum of 
Rs. 100 was not paid and the real considera¬ 
tion was Rs. 1725. The document was exe¬ 
cuted in the name of the father for and on 
behalf of bis three sons just mentioned. At 
that time the eldest son was about twelve 
years of age, the plaintiff was about six years 
old and his younger brother was about five 
years of age. The mortgagors who executed 
Ex. D.2 later on sold the property to a third 
party and the purchaser bad to pay the sum 
of Rs. 1725 to the othidars. The sale of the 
equity of redemption was in 1932. By 1933 
the eldest son Naina Mohamed had attained 
majority and he sent a power-of-attorney in 
the name of me defendant authorising the 
latter to collect his one-third share of the 
othi amount. That one-third share was col¬ 
lected and we are not concerned with it in 
this suit. By 1937 both the plaintiff and his 
younger brother attained majority. The 
younger brother, Mohamed Ibrahim, was in 
India and was in a position to collect his 
share himself. The plaintiff was, however, in 
Burma. He, therefore, executed a power-of- 
attorney, Ex. D-S in the name of the defen¬ 
dant and sent it to the defendant. Toe de¬ 
fendant and the plaintiff’s younger brother 
Mohamed Ibrahim collected a sum of rupees 
1150 on 14th June 1937. The plaintiff came 
to India in 1940 and demanded the amount 
collected on his behalf. The defendant re¬ 
fused to pay and hence this suit. The main 
defences, as already stated, are that the 
consideration for the othi Ex. D-2 came from 
the father and that the document was taken 
for the benefit of the father benami in the 
names of the three sons. The other defence 
was one of limitation. The trial Court upheld 
the defences and dismissed the suit. On 
appeal the learned District Judge of Ramnad 
reversed the decision of the trial Court on 
both the points and gave a decree, and hence 
this second appeal. 

Mr. V. Ramaswami Iyer, the learned 
advocate for the appellant, challenges the 
finding of the District Judge and urges that 
the suit was barred by limitation, and relies 
upon the decision of this Court in 39 Mad. 
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376^ where it is laid down that where the 
business of the agency ceases limitation 
against the agent runs from the cessation 
of the business and that the fact that the 
agent did not render account of his agency 
does not postpone the starting of the limita< 
tion. If the agent is to run a business of 
money lending in foreign parts under a three 
years agency, as is usual among Nattukottai 
Chettiars, if the agent hands over the account 
to his succeeding agent and returns to 
India, limitation for a suit by the principal 
for an account of the agency starts from the 
termination of the agency period and this 
notwithstanding the fact that the agent 
did not render accounts to the principal. 
Similarly, where certain goods are entrusted 
to an agent for sale and all the goods are 
sold, the agency comes to an end when all 
the goods are sold and limitation starts then 
and there, and the fact that the agent did 
not render an account of his sales to the 
principal is not relevant. There is no doubt 
that these decisions would have been appli¬ 
cable if agency in this case had been only 
for the collection of the suit amount but 
Ex. D-5 which is the power-of-attorney exe¬ 
cuted by the plaintiff in favour of the defen¬ 
dant is couched in very wide terms and 
is in fact a general power-of-attorney to 
manage all his business, and among other 
things to represent the plaintiff in suits, to 
execute documents, to register them and so 
on. There is no proof that the plaintiff had 
no other property and that the power-of- 
attorney was executed only for the purpose 
of enabling the defendant to collect the 
amount due under the suit document and 
nothing more. There is no such plea in the 
written statement. All that the written state¬ 
ment says is that the amount having been 
■collected in June 1937 the suit died in 1941 is 
barred by limitation. In para. 3, cl. (4) of the 
plaint there is an allegation that besides the 
suit mortgage there was another usufruc¬ 
tuary mortgage for Rs. 3000 taken in the 
names of the plaintiff and his younger 
brother which also belonged to them. There 
is a further allegation that the plaintiff’s 
paternal uncle was managing that property 
and that that property was banded over to 
the defendant for management. The defen¬ 
dant no doubt denies that the property 
covered by the other mortgage was handed 
over to him for management and he also 
denies the plaintiff’s ownership of the other 
mortgage right . But there is no evidence on 

(*16) 3 A. I. R. 1916 Mad. 281 : 39 Mad. 376“: 

26 I. C. 740, Venkatachalam v. Narayanan Chetty, 
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the side of the defendant that the plaintiff 
did not own any other property. Even if 
the plaintiff did not own any other property 
at the time of ex. D-5 it may well be that 
the parties anticipated that there might be 
an occasion for the defendant to act for the 
plaintiff at a future time and therefore exe¬ 
cuted Ex. D-5 in the terms contained in it. 
If the power-of-attorney was intended only 
to authorise defendant 2 to collect this 
amount and nothing more, there was no 
need to draft the document as a general 
power-of-attorney. All that need be said 
was that the defendant was authorised to 
receive the particular amount from the 
debtor in question. I, therefore, hold that the 
agency was not restricted to the collection 
of the suit amount and that there is no reason 
for holding that the agency terminated as 
soon as the collection was made on l4tLi June 
1937; If that is so there is no evidence that 
the agency terminated more than three years 
before the suit or that there was a demand 
for account and a refusal more than three 
years before the suit. The suit must, there¬ 
fore, be held to be in time. 

The next question is whether Ex. D-2 was 
taken benami for the father and whether the 
father was the real owner. This is a ques- 
tion of fact and the burden of proving the 
benami nature is upon the person setting up 
the benami. The motive put forward is that 
the father had another brother, and the two 
had some property in common and that, 
therefore, the father feared that if he took 
Ex. D-2 in his own name his brother might 
lay claim to a portion of the same. The 
parties are, however, Muhammadans and 
there is no reasonable ground for supposing 
that the plaintiff’s father was under any such 
apprehension that if he took the mortgage in 
his own name his brother might lay claim 
to it. The learned District Judge adverts to 
this circumstance and refuses to believe this 
motive put forward by the defendant. The 
District Judge thought that the father was in 
embarrassed circumstances at the time of 
Ex. D.2 but there is no evidence to that effect. 
The evidence is that some years later he 
wag under embarrassed circumstances. Thus, 
the only motive put forward by the defen. 
dant being baseless and having been rejected 
by the District Judge, the conclusion must 
bo that the document was really for the be¬ 
nefit of the sons. This apart, there is the 
evidence which the learned District Judge 
has accepted that the plaintiff’s mother who 
was a Burmese wife of the father left some 
property and that that was utilised for ad- 
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vancing the same under Ex. D-2. There is 
evidence in support of this conclusion and 
the appellant is not entitled to go behind 
this finding of fact in second appeal. The 
result is that the second appeal fails and is 
dismissed with costs. (No leave). 

c.R.K./v.B. Appeal dismissed. 


[ Case No. 73.] 

A. I. R. (33) 1946 Madras 124 
Horwilij and Bell JJ. 

In re Gangavva and another—Accused 

— Appellants. 

Referred Trial No. Ill and Criminal Appeals 
Nos. 419 and 420 of 1945, Decided on 28tb August 
1945, referred by Sessions Judge, Bellary, D/- 3rd 
July 1945. 

•Evidence Act (1872), S. 30 —Several accused 
charged under S. 302, Penal Code—Confession 
by one of offence punishable under S.'201, 
Penal Code — Confession cannot be taken into 
account against others. 

Where several accused are charged under S. 302, 
Fcnal Code, and one of them makes a confession 
of an oSence punishable under S. 201 of the same 
Code, the confession cannot be taken into account 
against the other accused with regard to the 
charge under S. 302 : (’31) 18 A. I. R. 1931 Mad. 
177 and 1937 M. W. N. Cr. 242, Rel. on; Dictum 
of Oldfield J. in (’21) 8 A. I. R. 1921 Mad. 490, to 
the contrary, dissented from. [P 125 C 1, 2] 

P. Basi Beddi and S. Narasimha Aiyangar — 

for Appellants. 

Public Proseexttor — for the Crown. 

Horwill J. — The three appellants were 
charged in the Court of Sessions Judge of 
Bellary under S. 302, Penal Code, with the 
murder of a boy aged 6 years, named, 
Ramappa, by cutting his throat. The learn¬ 
ed Sessions Judge convicted appellants 1 
and 2 of the offence with which they were 
charged and sentenced them to death. He, 
however, accepted the explanation furnished 
by appellant 3 in his confessional state¬ 
ment that ho took no part in the mur¬ 
der and was not aware that it was going 
to he committed, and so found him guilty 
only under S. 201, Penal Code, because he 
had buried the knife with which the murder 
was committed. He was sentenced to five 
years’ rigorous imprisonment. As the offence 
was committed in the house of P. W. 4 during 
the absence of himself and his wife and 
there w’ere no persons in the house other 
than tlio murdered hoy and his little sister 
aged 3, there are no actual eye-witnesses of 
the murder. But tliero is important cir¬ 
cumstantial evidence of persons who saw the 
three aj^pcllants enter the house of P. W. 4 
and who saw them leave again. P. W, 5 


was working in his rick yards only 100 
yards away from the house of p. W. 4; and 
he saw the three appellants both enter the 
house and leave it. P. W. 6 did not actually 
see the accused leaving P. w. 4’s house, 
hut he saw them at 2 or 3 yards from 
the house as they were emerging from the 
backyard. P. W. 7 saw the accused going 
from their village towards the village of 
P. W. 4 and asked them where they were 
going. Appellant 3 replied that he was going to 
the house of p. w. 4 to get two bags of cholam 
for appellant 1. P. Ws. 8 and 9 were grazing 
bulls and saw the three appellants going in the 
direction of P. w. 4*s village. They, too, asked 
the appellants where theywere going and why; 
and appellant 3 gave the same answer to 
them as he had given to P. W. 7. P. W. 4, 
the father of the murdered hoy, was not 
absent for very long from his house. He left 
late in the afternoon and came hack just at 
dusk; and it was during his short absence 
that the three appellants entered the house 
of P. W. 4 and it was during that time that 
the boy Ramappa was murdered. It is a 
reasonable conclusion to draw from the cir¬ 
cumstances that the three appellants commit¬ 
ted the murder. In the Courts below they 
all denied that they entered the house of 
p. w. 4; but we see no reason at aU for not 
accepting the disinterested evidence of these 
five witnesses. 

The learned Sessions Judge took into 
account against appellants 1 and 2, the con¬ 
fessional statement of appellant 3 (Ex. H.) 
in which he said that the three of them 
went from their village along a certain 
foot path to the house of P. W. 4, removed 
the door of the rick yard, and found inside 
the deceased boy and his little sister playing 
in the yard. The boy was decoyed into the 
kitchen by the offer of two anna piece and 
while appellant 3 was standing in the pada- 
sali in front of the kitchen door, appellant 1 
held the little boy over the oven while 
appellant 2 cut his throat with the knife 
which she had, allowing the blood to flow into 
the ashes of the oven. He exclaimed “You 
have ruined my maternal uncle’s house.” 
Appellants 1 and 2. who are women, brought 
out the weapon used in the commission of 
the crime wrapped in a piece of blue cloth. 
They banded over the knife and the cloth to 
him asking him to conceal it, which ho did. 
As a result of this confession made to the 
police, the police and panchayatdars pro¬ 
ceeded to the spot indicated by appellant 3, 
from which he produced the knife wrapped 
in the cloth. 
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It has been argued that the above state¬ 
ment is not a confession at all; because 
appellant 3 did not implicate himself in 
any way; but we have no doubt that it is a 
confession of an offence punishable under 
S. 201, Penal Code; for he admittedly buried 
the knife in order to conceal evidence of 
the murder. The more important question, 
however, is whether this statement, which 
amounts to a confession of an offence puni¬ 
shable under S. 201, Penal Code, can be used 
against appellants 1 and 2 in the charge under 
S. 302, Penal Code. The learned Public Pro¬ 
secutor argues that it is admissible in evidence; 
and his line of reasoning is this: when a 
X>erson is charged with a serious offence, he is 
also charged by implication with every offence 
comprising any combination of circumstances 
which may form the constituents of the major 
offence; so that when a person is tried for 
murder, and part of the evidence of the 
murder is the concealment of the weapon 
with which the murder was committed, then 
the person charged with the murder is also 
charged by implication with an offence 
punishable under S. 201 , Penal Code; 
the confession of this minor offence by ap- 
pellant 3 could, therefore, be used against 
the other appellants; because they were 
charged with the minor offence also; if it 
was admissible against the other apx^ellants, 
then it can be taken into account against 
them for all purposes, even though they 
might be charged with the major offence and 

convicted of it. In l4 M. L. W. 474^ the 

* 

learned Judges had to consider whether a 
confession of an offence that was punishable 
under s. 328, Penal Code, could be used 
against the other accused to support the 
evidence that an offence had been committed 
by him punishable under S. 328, Penal Code, 
when the charge preferred against him was 
under S. 302, Penal Code. The learned Judges 
differed; and so the matter was referred to 
a third Judge, Oldfield J. He pointed out 
that the person who made the confession had 
been convicted only under S. 328, Penal Code, 
and that that was the section under which 
the other accused, if the confession were 
accepted, would also be convicted. That case 
is, therefore, not on all fours with the present 
case; but the learned Public Prosecutor re¬ 
lies on certain obiter dicta to be found in 
the judgment. The learned Judge said: 

“The correct view is clearly that persons under 
trial for a major oScnce are also being charged 
with and tried for any minor offence or offences 

1. (’21) 8 A. I. R. 1921 Mad. 490 : 72 I. C. 497 ; 

14 M. Li. W. 474, in re Manicka Padayachi. 
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constituted by the particular ingredients of the 
major offence which may be proved.** 

If that were so, then S. 237, Criminal P. 0., 
would seem to be redundant; for a person 
irrespective of S. 237, Criminal P. O., could 
then be convicted of a minor offence even 
though not specifically charged with it. There 
are two cases to which we have been 
referred which deal directly with, the point 
raised here. They are 64 Mad. 75^ and 1937 
M. W. N. Or. 249.^ In the former case, Reilly J, 
said. 

.the confession must be of the kind 

intended by the Legislature when enacting S. 30, 
(Evidence Act). What kind of confession is in- 
tended ? The words of the section are 'when more 
persons than one are being tried jointly for the 
same offence and a confession made by one of such 
persons affected himself and some other of such 
persons, is proved.* In my opinion ‘confession’ in 
that collocation of words cannot reasonably be 
interpreted to mean a confession of any offence in 
the world, nor even if any minor offence included 
in the offence for which the accused persons are 
being tried, nor of any offence connected with that 
offence, nor of any other offence which may be 
disclosed by* the evidence, but only of the very 
offence for which they are being tried, ‘offence, 
always including under the explanation to the 

section abetments and attempts.In my 

opinion we must read the word ‘confession* as if 
it were followed immediately by the words ‘of that 
offence* . , , . ” 

The learned Judges there refused to 
accept a confession disclosing an offence 
under S. 201 , Penal Code, against a co-accused 
tried and convicted of murder. In 1937 
M. W. N. Cr. 249,® the same question had to 
be considered, namely, how far a confession 
of an offence under s. 201 , Penal Code, 
could be used against a co-accused charged 
with murder. The learned Chief Justice said: 

“In the first part of Ex. F. (the confession in 
question) he (the person who made the confession) 
accused his wife of having committed the murder 
and would have it that he was away at the time. 
This statement cannot be taken into consideration 
so far as it affects appellant 2 on the charge of 
murder. He does not include himself in the accusa¬ 
tion and, therefore, under S. 30, Evidence Act, this 
statement cannot be admitted against the wife. 
Ex. F. can, however, be taken into consideration 
under S. 30 as against both the appellants on the 
charge under S. 201.” 

The ijrinciplo laid down in these two 
cases must prevail over the dictum of' 
Oldfield J. Although we are holding that in! 
view of the statement of law laid down! 
in 54 Mad. 76® and 1937 M. W. N. Cr. 249® 
the confession of appellant 3 cannot be 
taken into account against the other two 
appellants with regard to the charge under 

2. (’31) 18 A. I. R. 1931 Mad. 177 : 54 Mad. 75 : 

129 I. C. 645, In re Periyaswami Moopan. 

3. (’37) 1937 M. W. N. Cr. 249, Husain Sahib, v 

Emperor. 
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s. 302, we are nevertheless satisfied from the 
evidence of p. ws. 4 to 7 referred to abovh 
that appellants 1 and 2 are guilty of the 
offence with which they were charged. 
The sentence imposed on them is undoub¬ 
tedly the proper one in the absence of 
any extenuating circumstances. The murder 
seems to have been coldly and brutally 
planned. Appellant 3 has preferred a separate 
appeal. Against him there is the same 
evidence as against the other two appellants; 
but in addition to the evidence of p. ws. 5 to 9, 
there is the evidence of his own confession. 
The learned Judge was prepared to accept 
the statement contained in the confession at 
its face value. We think that the appellant 
was extremely fortunate in the learned 
Judge’s taking this view. He was the only 
male in the party and was presumably taken 
in order to play the man’s part. It seems 
incredible that the women would have taken 
with them a person who might well have 
been a witness against them unless it was 
intended that he would participate in the 
murder. The circumstance that the knife 
was traced back to him is a further indi¬ 
cation that in all probability he himself 
played the principal part in the murder. 
Taking the most lenient view of the evidence 
against him, the appellant was guilty of an 
offence punishable under S. 201, Penal Code. 
On his own admission, he stood by and 
allowed this little boy of six years of age to 
be murdered before his eyes, without attempt¬ 
ing to intervene; and so the sentence of five 
years’ rigorous imprisonment is certainly not 
excessive. The convictions and sentences are 
confirmed and the appeals dismissed. 

C.R.K./V.B* Sentences confirmed^ 
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Second Appeal No. 471 of 1945, Decided on 
6th September 1945, from decree of Dist. Court, 
Guntur, in A. 8. No 126 of 1944. 

Civil P. C. (1908), O. 7, R. 11 and O. 23, R. 1 
— Plaintiff can relinquish part of claim to 
bring it within court-fee paid—No application 
for amendment of plaint is necessary—Court- 
fees Act (1870), S, 7. 

Under O. 23, R. 1 a plaintif! has a right to 
relinquish pari of his claim in order to bring it 
within the court-fee paid. Neither permission of 
the Court nor an application for amendment of the 
plaint is necessary lor that purpose. If the plaintiff 
abandons part of his claim be has only to intimate 


the fact to the Court and the Court has only to 
note it on the plaint. Therefore, where before the 
expiry of the period £xed for payment of deficit 
court-fee the plaintiff filed a memo stating that he 
gave up his claim to certain items of the properties 
specified in plaint in order to bring his suit within ' 
the court-fee paid the Court cannot reject the 
plaint CD the ground that as no application for 
amendment was filed within the time fixed the 
abandonment of part of claim was invalid and the 
plaint remained at large as a document on which 
the required court-fee had still to be paid : (’17) 4 
A. I. R. 1917 Cal. 77, Expl ; Cas law discussed. 

[P 127 O 1] 

CPC ^ 

(’44) Chitaley, O. 7, R. 11, N. 5, Pts. 9 and 11- 

(’41) MuUa, page 612, pt. (d). 

P. Chandra Reddi and K. Venkataratnam — 

for Appellant. 

P. Suryanarayana as amicus cunce — 

for Respondents. 

Judgment. — This second appeal arises 
out of a suit for partition filed by the appel¬ 
lant claiming a third share in the family 
properties. The suit was at first filed against 
two defendants, defendant 1 being the father 
and defendant 2 being the brother of the 
plaintiff. Defendant 3 was later on added on 
the ground that he was an alienee of item ff 
of the plaint properties from the father, 
defendant 1 . The Subordinate Judge then 
raised an additional issue whether the plain¬ 
tiff can claim any relief in respect of item 6 
of Scb. A without having the sale set aside 
and whether the court-fee paid is correct. 
He held that the sale ought to be set aside 
and that court-fee should be paid on the 
value of item 6. This item was valued in 
the plaint at Rs. 1012 and therefore the Sub¬ 
ordinate Judge called upon the plaintiff to 
pay an additional court-fee of Rs. 119-16-0. 
Time was given till 23rd December 1943 for 
payment. Plaintiff took time for payment 
till 30tb December. The Subordinate Judge 
did not attend Court on that day and the 
case was posted to loth January 1944. On 
that day instead of paying the deficit court- 
fee, the plaintiff filed a memorandum giving 
up defendant 8 and item 6 of sch. A property 
and said that he would go on with the suit 
as regards the other items which were ad¬ 
mittedly in the possession of defendants 1 
and 2 and as to which there was no trouble 
about the valuation. The Subordinate Judge 
held that the plaintiff was not entitled to 
relinquish any portion of bis claim without 
filing a petition for amendment of the plaint 
and that as no such petition was filed he 
had under O. 7, R. 11 , Civil P. C., no option 
but to reject the plaint. He, therefore, dis¬ 
missed the entire suit. On appeal the District 
Judge has confirmed the decree of the trial 
Court agreeing that — ^ 
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“vVlaen the withdrawal of a part of the claim is 
not accompanied by a petition to amend the plaint, 
the plaint remains at large as a document on 
which the required Court>£ee has still to be paid." 

The District Judge recognised that under 

O. 38, R. 1, the plaintiff may at any stage 

withdraw his suit or abandon part of his 

claim and that he can do so without the 

leave of the Court, but he held agreeing 

with the trial Court that until the plaint is 

amended by a x>etition filed for that purpose, 

the plaint remains at large as a document 

on which the required court-fee has still to 

be paid and that O. 7, R. ii, compels the 

Court to reject the entire plaint. I am unable . 

to agree. Under O. 23, R. 1, Civil P. C. 

*'At any time after the institution of a suit the 
plaintiff may. as against all or any of the defen> 
dants, withdraw his suit or abandon part of his 
claim." 

No permission of the Coiirt is necessary for 
this purpose. He hae only to intimate to the 
Court that he withdraws the suit against all 
or any of the defendants or that he abandons 
a part of his claim. The plaintiff intimated 
to the Court that he withdrew the suit 
against defendant 3 and that he abandoned 
his claim ^to item 6 of the plaint sch. A. It 
is difficult to see what else is necessary to 
take item 6 and defendant 3 out of the 
plaint. It is too much of a technicality to 
say that it must be in the form of an appli* 
cation for amendment of the plaint. No 
authority has been cited in the judgments of 
either of the lower Courts in support of the 
position that an application for amendment 
must first be made before the plaint can be 
treated as restricted to the other defendants 
and the other properties. The trial Judge 
relied upon the decision in 44 cal. 352 ^ in 
support of his conclusion. There the plaint 
was rejected by the trial Court when after 
being required to supply the deficit court-fee, 
the plaintiff failed to do so. An app)eal was 
taken to the High Court and it was first 
urged that the valuation as given in the 
plaint was correct and that no further court- 
fee could be demanded. The Judges seem to 
have expressed the opinion during the course 
of the arguments that the position taken up 
was untenable. Then in the course of the 
arguments the appellant’s counsel prayed 
for permission to have a particular prayer 
struck off and for restoration of the suit. It 
is in respect of that prayer that additional 
court-fee was required. The learned Judges 
first dealt with the question whether the 
plaint as it stood required the additional 

17 (’l'7r4 A. I. R. 1917 Cal. 77 : 44 Cal. 352 : 40 
I. C, 96, Midnapore Zamindari Co. Ltd. v. Secy, 
of State. '' 


court-fee and they decided that it did. Then 
they dealt with the request made by the 
appellant’s counsel to strike off the particular 
prayer which led to the trouble. They pointed 
out that at the stage when the matter came 
before them, there was no longer any plaint 
and that it had already been dismissed by 
the trial Court. It is under those circum¬ 
stances that the learned Judges refused to 
allow the appellant’s request to strike out 
the particular paragraph. They first pointed 
out that the trial Judge rightly came to the 
conclusion that the plaint was written on 
paper insufficiently stamped and that the 
plaintiff on being required by the Court to 
supply the requisite stamp paper within the 
time fixed by the Court, failed to do so. They 
pointed out that, therefore, the trial Judge 
had no other alternative except to reject the 
plaint, in accordance with the terms of the 
rule. In fact they said that the trial Judge 
had no other alternative except to reject the 
plaint. Then dealing with the request for 
striking out the prayer at the stage of the 
appeal, Sanderson C. J. said this : 

‘‘In my judgment he ought not to be allowed to 
do so for the reasons I have already given and 
this Court has no more power than the learned 
Judge when it is shown that the case comes within 
O. 7, R. 11. This Court has no jurisdiction, the 
provision is mandatory, and this Court, just the 
same as the Court below, is bound by that section 
which provides that under the above mentioned 
circumstances the suit shall be rejected." 

These observations no doubt seem to be in 
favour of the respondents, but the decision 
must be confined to the facts of the case 
which were that at the stage when the request 
was made to the High Court, the plaint had 
already been rejected. This is how this deci¬ 
sion has been viewed and applied by the 
same High Court in A. l. R, 1937 cal. 562.^ 
There the trial Court held that a further 
court-fee ought to be paid and gave some 
time. On the adjourned date the plaintiff 
put in a petition to reduce the amount 
claimed so as to bring the claim within the 
court-fee paid. The application for amend¬ 
ment was rejected and the plaint also was 
rejected as being insufficiently stamped. The 
matter was taken to the High Court and it 
was held that inasmuch as the plaintiff had 
appli^ for amendment of the plaint by 
reducing the claim for compensation before 
the expiry of the time given to him for pay¬ 
ing the deficit court-fee, or before any order 
rejecting the plaint was passed, the Court 
had ix)wer to consider the application on 
merits and allow the abandonment of the 

2rVB7) 24 A. I. R. 1937^17562 7 172 I. C. 897 
Mt. SaijaduDuessa v. Gaibandba Xyoan Co. * 
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claim as prayed for and that the Court can¬ 
not be said to have lost this power of allow¬ 
ing amendment by reason of the fact that 
the plaintiff was allowed time to make good 
the deficit court-fees. The decision in 44 cal. 
352^ was pressed upon their attention. In 
dealing with that decision the learned Judges 
said this : 

“The contention for the appellant is that the 
learned Judge below was wrong in thinking that 
in the present case he was bound by the decision 
in 44 Cal. 3S2 J and that what the plaintiffs were 
asking for by the aforesaid petition of 2l8t June 
1934 was to abandon a part of their claim, which 
they are entitled to do at any time after the insti¬ 
tution of the suit under O. 23, R. 1, Civil P. C. 
Mr. Gupta for respondent-defendant 1, on the 
other hand, has contended that the decision in 44 
Cal. 352,^ governs the facts of the present case. In 
that case, a court-fee of Bs. 10 was paid in a suit 
purporting to be under S. lllA, Ben. Ten. Act, 
but the plaintiffs prayed for the declaration (a) that 
they were occupancy raiyats and (b) that the entry 
in the Record of Rights, showing them as tenure 
holders, was a nullity; the plaintiffs, on being re¬ 
quired to supply the deficit court-fee on the second 
relief claimed, failed to do so within the time fixed 
by tbe Court and so the plaint was rejected under 
Q. 7, R. 11, Civil P. C. Thereupon, at the time of 
the argument before the High Court, the Advocate 
for the appellants prayed for permission to have 
that prayer struck off and for restoration of the 
suit. The judgment of Sanderson C. J. shows that 
the Court agreed with the decision of the Judge 
below and held that he had no alternative but to 
reject the plaint under O. 7, B. 11. Turning to the 
suggestion made in the High Court for permission 
to have the prayer for consequential relief struck 

off, Sanderson C. J. remarks as follows.’* 

After quoting tbe passage from the judgment 
of Sanderson C. J. already set out, the learned 
Judge (S. K. Ghose J.) proceeded thus : 

“It seems to me that this decision takes it for 
granted that tbe order of rejection of tbe plaiut 
had already been made properly under O. 7, R. 11, 
for failure to pay the court-fees within , the time 
allowed by the Court. That being tbe case, it was 
not open to the Court to allow further amendment 
of the plaint. But in the present case the prayer 
for amendment was made actually before the order 
rejecting the plaint was passed and before tbe time 
allowed by the Court for payment of the deficit 
court-fees had expired. The Court undoubtedly had 
power to allow abandonment of part of the claim 
on tbe part of the plaintiff or, if it be treated as an 
amendment of the pleadings, to order such amend¬ 
ment under O. 6, R. 17. Either of these things 
could bo done at any time after the institution. 
Surely it cannot bo said that the Court had lost 
that power by reason of the fact that the party 
had been allowed a certain time within which to 
file the court-fees. On the facts as mentioned 
above it seems to us that the present case may be 
distinguished from those in 44 Cal. 352.^” 

In A. I. R. 1939 Bom. 354,^ a Bcucb of tbe 
Bombay High Court dissented from the view 
laid down in 44 Cal. 352.^ Dealing with a 

3. (’39) 26 A. I. R. 1939 Bom. 354 : 185 I. C. 44, 
Nurasidasji v. Bai Jatnoa. 


similar case, after setting out O. 7, R. 11, the 
learned Judges said this : 

“No doubt the rule uses the words *sliaU reject* 
which ate mandatory words. But prima facie the 
rule would seem to be mandatory only rebus sic 
stantibus, that is to say, when the Court has to 
deal simply with the position referred to in the 
rule, and would not preclude an amendment of the 
plaint which under O. 6, R. 17, may be made at 
any stage of the proceedings. It might obviously 
lead to great hardship if a plaintiff were unable to 
pay tbe enhanced fees ordered, and i£ there were 
no alternative but the rejection of the plaint. Tbe 
learned Advocate-General suggested that in that 
case be might apply to continue the suit in forma 
pauperis. But if the rule is to be construed as 
strictly as the learned counsel contends that would 
' not be a compliance with it. It would be as much 
an avoidance of payment of the fees as an amend¬ 
ment of tbe plaint. We were referred to 44 Cal. 
352,1 which does no doubt support the argument 
which has been put forward. With all deference, 
however, to the learned Judges who decided that 
case, we think that it takes too technical a view of 
the rule." 

In A. I. R. 1931 Mad. 716* Jackson J. had 
to deal with a somewhat similar situation. 
There the Court ordered payment of a fur¬ 
ther court-fee of Rs. 57-16-0 and returned the 
plaint for representation with the deficit 
court-fee. Instead of paying th^ required 
court-fee the plaint was represented with a 
court-fee of Rs. 37 relinquishing a part of 
the claim so as to bring it within tbe court- 
fee that be paid, namely, Rs. 37. The ques¬ 
tion was whether he could do so. He did 
not apply for amendment of the plaint and 
did not obtain the permission of the Court 
to do so. When the plaint was returned, he 
himself reduced the claim so as to bring it 
within the court-fee of rs. 37 which he paid. 
The lower Court rejected the plaint and the 
matter was brought up before the Court. 
Jackson J. said this : 

“The view of the learned Judge is that the plain¬ 
tiff ought not to have amended the plaint without 
permission; but it is difficult to see why permission 
is required. A plaintiff may relinquish any portion 
of ^ claim to bring it within the Court’s jurisdic¬ 
tion (O. 2, R. 2) and it seems equally open to him 
to relinquish a portion in order to bring it within 
a certain court-fees. As the Court returned the 
plaint to him the plaintiff did it without consulting 
the Court. If the Court had kept the plaint pre¬ 
sumably he would have asked to have the plaint 
back so as to strike out the portion and there is no 
reason why the Court should have objected, even 
if it was entitled to object, which seems very doubt¬ 
ful. In 44 Cal. 352' upon which the learned Judge 
relies the plaintiff entirely failed to comply with 
theX/Ourt’s order under 0.7, R. 11, and then after¬ 
wards sought to remedy matters by striking out a 
plea. As though in this case after the expiry of the 
allotted time the plaintiff had attempted to get over 
the difficulty by striking out a portion of his claim. 
That is entirely a different set of circu mstances.** 

4. (’31) 18 A.I.R 1931 Mad. 716 : 134 I. O. 816, 
Neelachalam v. Narasinga Das. 
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He relied upon a decision of the Allahabad 
High Court in 27 AIiL. 151.® This decision 
is also to the effect that under similar cir¬ 
cumstances the plaintiff may abandon a 
portion of the claim without running the 
risk of the suit being dismissed. There the 
suit was for pre-emption of a sale under 
which five parcels of property passed. One 
of these p>arcels was one quarter of a well. 
Before the trial Court an objection was raised 
that the property sought to be pre-empted 
had been improperly valued, and eventually 
the well, which for the purpose of pre-emp¬ 
tion had been valued at RS. 100 was held to 
be worth Bs. 150. Thereupon, the Subordi¬ 
nate Judge called upon the plaintiff to pay 
the deficit court-fee on the extra Rs. 50. This 
the plaintiff refused to do, and abandoned 
his claim to the well. Then the Subordinate 
Judge dismissed the entire suit. The District 
Judge on appeal reversed the decree of the 
Subordinate Judge and remanded the suit. 
The matter came before the High Court. 
After stating the facts the learned Judges 
said this : 

“It has been contended that the order of the 
Munsif (apparently Subordinate Judge) was right 
and ought not to have been disturb^. Not with¬ 
out a good deal of hesitation we have come to the 
conclusion that the order of the District Judge is 
right. It seems to us that when a plaintiS in the 
initial stage of the litigation abandons a portion of 
his claim, he is not compellable to pay court-fees 
upon that claim under the penalty of having the 
whole of his suit dismissed. The matter is, we 
admit, one which is capable of ai^ument on both 
sides, and it is with some hesitation that we have 
come to this decision." 

Though the learned Judges felt some hesi¬ 
tation before coming to the conclusion, 
Jackson J. adopted the decision as correct. 
This position has been reiterated in a deci¬ 
sion of the Allahabad High Court in A. I. B. 
1929 ADD. 308.® The learned Judges said 
that it was always open to the plaintiff to 
reduce his claim and effect a saving of the 
court-fee. There it was a case of an appeal. 
The plaintiff appealed valuing his appeal at 
Hs. 3203-10-0. The District Judge ruled that 
the court-fee payable on appeal should be 
calculated on Rs. 27,000, which was held to 
be the value of the appeal before him. Three 
weeks time was allowed to the plaintiff to 
make good the deficiency. Before the expiry 
of the period, an application was presentpd 
on behalf of the plaintiff-appellant which 
declared that out of Rs. 27,000 found to be 
due on the mortgage, the plaintiff withdrew 

5. (’06) 27 All. 151, Bam Prasad v. Bhiman. 

6. (’29) 16 A. I. R. 1929 AU. 308 : 116 I. C. 82, 

Sah Ramchand v. Paaualal. 
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his contest to the extent of Rs. 12,894, leaving 
RS. 14,106 to which the appeal was confined. 
The court-fee on this sum amounted to 
Rs. 610 of which Rs. 165 had already been 
paid and court-fees of the value of the re¬ 
maining Rs. 445 were i)ut in. Then the ap¬ 
plication said • “that the valuation of the 
appeal is fixed at Rs. 14,106, and notice be 
now issued to the opposite party.” The 
District Judge dismissed the appeal and the 
matter was taken up in second appeal. The 
learned Judges said : 

“We are unable to agree with the learned Dis- 
trlot Judge that the plaintiff's application dated 
9th February 1926 was one praying for reconsi¬ 
deration of the order, dated 7th January 1926. In" 
substance it was one seeking to amend the valua¬ 
tion of appeal by foregoing part of the claim made 
in the original memorandum of appeal and by 
confining it to a lesser amount, vie., Bs. 14,106. It 
is always open to a plaintiff to reduce his claim 
and effect a saving of court-fee if otherwise per- 
missible. In so far as be submits to the decree 
appealed against, it becomes final, and the appeal 
is limited to the amount in contest on which alone 
court-fee need be paid. The prayer in the conclud¬ 
ing part of the application dated 9tb February 
1926 : ‘chat the valuation of the appeal be fixed at 
Rs. 14,106' clearly shows what the object of the 
plaintiff-appellant was. He would have been well- 
advised if consequential amendments in the memo¬ 
randum of appeal were prayed for, but the substance 
of what he desired is clearly borne out by the 
appUcalion." 

I may here refer to an earlier decision of 
this Court in 33 Mad. 262.^ There a plaintiff 
' to whom a plaint was returned for properly 
valuing the properties claimed therein, altered 
the valuation as directed therein and then 
struck out some of the properties to bring 
the suit within the jurisdiction of the Court. 
Abdur Rahim J. held that that there was 
nothing illegal in the amendment and that 
it was competent to the Court to accept such 
amended plaint. There again it is to be ob¬ 
served that no formal application for amend¬ 
ment was filed and that no order was 
obtained from the Court allowing the amend¬ 
ment. The plaint was returned. The District 
Munsif found that the subject-matter of dis¬ 
pute was under-valued and that if properly 
valued it would exceed the pecuniary juris¬ 
diction of his Court. He, therefore, returned 
the plaint for presentation to the proper 
Court after correcting the valuation in ac¬ 
cordance with his finding. The plaintiff* 
amended the plaint by correcting the valua¬ 
tion and also struck off some of the proper¬ 
ties from the plaint so as to bring the rest 
of the claim within the jurisdiction of the 
District Munsif. He then represented the 

7. (’10) 33 Mad. 262 : 3 I. C. 725, Karumbayim 
Ponnupundaa v. Authtraoola Ponnupundan. 



IdO Madras 


A. i. R 


GopaIjAN V. Sankabanarayana (Swnayya J.) 


plaint in the same Ck)urt and put in a peti¬ 
tion saying that he had relinquished his claim 
to the properties which he had struck off. 
The District Munsif admitted the plaint and 
the question was whether he had the power 
to do so. The learned Judge held that the 
Court was entitled to admit the plaint. The 
judgment of Abdur Rahim J. was confirmed 
in Xj. p. a. no. 120 of 1909. Referring to the 
decision in A.I.E. 1931 Mad. 716* the District 
Judge says this : 

“What the decision lays down is that it is open 
to a plaintiB to relinquish a portion of the cl^m 
to bring it within a certain court-fee, but be most 
set his plaint and fee right within the period 
prescribed by the Court. The latter direction has 
admittedly not been complied with in this case.** 

It is difficult to see what this means. The 
plaintiff filed a memorandum stating that 
he gave up item 6 and defendant 3. That is 
certainly a relinquishment of a jiart of the 
claim so as to bring it within the court-fee 
paid. It is not necessary to file an amend¬ 
ment pjetition. As stated by the Judges of the 
AUahabad High Court in A. i. E. 1929 ALli. 
308,® it would have been better if an appli¬ 
cation for amendment had been filed, but as 
they said we must look to the substance of 
what was done and there is no doubt what¬ 
ever that what the plaintiff asked was for an 
amendment of the plaint. But even other, 
wise I am of opinion that there is no neces¬ 
sity to formally apply for amendment of the 
plaint. A plaintiff has always a right to 
abandon a part of his claim and for abandon- 
ment it is not necessary to file an applica¬ 
tion for an amendment of the plaint. If he 
abandons a part of the claim, he has only to 
intimate the fact to the Court and the Court 
has only to note it on the plaint and there 
it ends. 

In the result, this second appeal is allowed, 
the decrees of the lower Courts are set aside 
and the suit remanded to the trial Court for 
disposal according to law against defen¬ 
dants I and 2 and against items other than 
item 6. The court-fees paid on the memo-, 
randa of appeals here and in the lower appel¬ 
late Court will be refunded. The rest of costs 
will abide and be provided for in the revised 
decree of the trial Court. This Court is in¬ 
debted to Mr. P. Suryanarayana who argued 
the cose for the resi^ondents at my instance, 
they being unrepresented. No leave. 

c.B.K./g.N. Appeal allowed. 
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Chakkiat Gopalan — Appellant 

Y. 

P. K. Sankaranarayana Iyer and 

others —^ Mespondenisr, 

Appeal No. 61 of 1944, Decided on-17th Septem¬ 
ber 1945, against appellate order of Sub Judge, 
South Malabar at Calicut, D/- 14th October 1943. 

(a) Malabar Tenancy Act (14 [XIV] of 1930),^ 
S. 17 (a) and (c) — Renewal of kanam—Right 
to, is determined by state of lands on date oi 
application for renewal and not on date of 
kanam. 

The expression “where all the lands covered by 
the kanam are dry lands’* in clause (o) read with 
the expression “kanamdar shall on the expiry of 
the kanam under which he holds be entitled to 
claim a renewal** in clause (a) indicates that .the 
kanamdar can claim renewal of bis kanam only if 
his lands are not dry lands on the date of claiming 
renewal and not on the date of the original 
kanam. [P 130 C 2; P 131 C 2; P 132 C 13 

(b) Malabar Tenancy Act (14 [XIV] of 1930), 
S. 3 (g) — Kanam land — Major portion used' 
for residential buildings — Cocoanut trees in' 
small portion only—Land is not “garden land.'* 

Where major portion of the kanam land con¬ 
sisted of residential buildings and a few cocoanut 
and other trees occupied only a small portion : 

Held that the land was not a garden land 
within the meaning of S. 3 (g) : (’48) 30 A. I. B. 
1943 Mad. 181, Foil, [P 182 C 2] 

K. Kuttikrishna Meiion — for Appellant. 

P. Qovinda Menon for C. K. Viswanalha 
Aiyar — for Bespondents. 

Judgment. — This second appeal raises 
an interesting question whether under S. 17, 
cl. (c), Malabar Tenancy Act, 14 [xiv3 
of 3930, which provides that where all the 
lands covered by a kanam are dry lands, 
the kanamdar is not entitled to a renewal, 
tbe question is to be determined on the state 
of the lands at the date of the application 
for renewal or at the date erf the kanam. In 
this case the kanam in question was ^eou- 
ted on 2nd December 1921. The jenmi filed 
O. S. No. 172 of 1940 for redemption of the 
kanam and for recovery of possession from the 
kanamdar. Thereupon the defendant kanam¬ 
dar filed an application under S. 22, Malabar 
Tenancy Act, to compel the jenmi to execute 
a renewal of the kanam. Under s. 22 , cl. (l) 
a kanamdar is entitled to apply to the (3ourt 
for the execution of a renewal deed and this 
notwithstanding any contract to the con¬ 
trary whether made before or after the com¬ 
mencement of the Act. We must now turn 
to S. 17 which enacts when the kanamdar is 
entitled to a renewal. Clause (a) of that section 
says: 




Gopalan V. Sankaranaratana (Somayya J.) Madras 131 


**A kanamdar shall on the expiry of the kaoazn 
under which he holds be entitled to claim and his 
immediate landlord shall be bound to grant a 
renewal, enuring for a period of twelve years, of 
the same on payment, as renewal fee . . . . ” 
Clause (c) says this : 

*'Rotbing in this section shall apply to akanain : 

0) where the kanartbam exceeds in south 
M^abar, sixty per cent, and in North Malabar, 
forty per cent., of the value of the Jenmi's rights in 
the holding, or 

^1) where all the lands covered by the kanam are 
dry lands." 

Two objections were put forward by the 
jenmi; first that the kanartbam or the amount 
of the kanam exceeds 60 per cent, of the value 
of the jenmi’s rights in the holding and 
secondly that all the lands covered by the 
kanam are dry lands. Both the lower Courts 
held against the kanamdar. No finding was 
given whether the kanartbam or the amount 
seemed by the kanam exceeded 60 per cent, 
of the value of the jenmi’s rights in the hold¬ 
ing. Both the Courts held, however, that no 
portion of the lands was at the date of the 
suit cultivated with paddy and that there¬ 
fore all the lands covered by the kanam are 
dry lands. The expression “dry land” is 
defined in S. 8, cl. (d) as meaning a land which 
is neither a “wet land” nor a “garden land.” 
“Garden land” is defined in clause (g) as 
meaning any land used principally for grow¬ 
ing fruit bearing trees. Clause (x) defines a 
wetland as meaning a land which is adapted 
for the cultivation of paddy. When the 
second appeal came on before me on a former 
occasion, it was urged that the expression 
“wet land” includes not merely lands on 
which paddy was being grown but also lands 
which are adapted for the cultivation of 
IKfcddy. It was said that there was no finding 
by the lower Courts whether the land was 
adapted for cultivation of paddy. I called 
for findings on the two questions whether 
any portion of the lands demised under the 
kanam are wet lands and whether the kanar- 
tham exceeds 60 p>er cent, of the value of 
the jenmi’s rights. The lower appellate Court 
ha« now returned findings. The findings are 
that the kanam amount does not exceed 60 
per cent, of the value of the jenmi’s rights 
in the holding and that all the lands are dry 
lands. The finding on the first question is 
one of fact and no reasons have been shown 
why I should not accept the finding. 

Arguments centred on the second question, 
namely, whether the lands are dry lands 
within the meaning of S. 17, cl. (c) (ii). The 
kanam-deed under which the suit lands were 
demised is evidenced by Ex. P-1 which shows 
that at that time the lands were at least 


capable of paddy cultivation. The lands must, 
therefore, be taken to have been wet lands at 
the time of the kanam. The finding is that 
on the date of the suit and at the time of the 
application for renewal the lands are all dry 
lands. Mr. Kuttikrishna Menon the learned 
advocate for the appellant argues that the 
question is to be determined by the state of 
the lands at the date of the kanam and not 
at the time of the suit. Various considera¬ 
tions were put forward by the learned advo¬ 
cates in support of the respective oontentiona 
Section 17 begins by saying that a kanamdar 
shall on the expiry of the kanam be entitled 
to claim a renewal and cl. (c) says that 
nothing in the section sliall apply to a 
kanam where all the lands covered by the 
kanam are dry lauds. Heading the two 
together, it looks to me that the expression 
“where all the lands covered by the kanam 
are dry lands” refers to the point of time 
when the kanamdar expresses his desire to 
get the renewal. Mr. Kuttikrishna Menon 
argues that if a jenmi or a landlord created 
a kanam of lands which were all dry aS 
that time, he ought not to be prejudiced by 
anything done by the kanamdar after the 
date of the kanam and that if the othez 
argument is acoeptetl, a kanamdar caa 
easily defeat the right of the jenmi by 
converting a very small portion of tha 
holding into wot lands. On the other side, iS 
is said that conversion of dry land into wet 
is a normal feature in the west coast and 
that the argument of the appellant would 
result in preventing free converaion of dry 
lands into wet which it is said would be 
uudertakeu by a kanamdar only if he is 
assured of a fixity of tenure or a right c£ 
renewal. There may l>e much to be said for 
either view but tbo question ultimately de¬ 
pends upon the wording of the Act. ISIr, 
Kuttikrishna Menon draws my attention to 
S. 17, Expln. II which says this : 

"For the purpose of sub-8, (c) the jenmi’s rights 
in the holding shall be valued at twenty times the 
excess of the annual fair rent of the holding over 
the annual revenue payable thereon to Govern- 
ment-~ 

(1) In the COSO of a kanam existing on the date 
of the commencement of this Act, on such date and 

(2) in the case of a kanam created after the 
commencement of the Act, on the date of the 
kanam." 

He, therefore, urges that for the purpose of 
determining the question under cl. (c) 0) whe¬ 
ther the kanartbam exceeds GO per cent, in 
South Malabar and 40 per cent, in North 
Malabar, the relevant date is the commence¬ 
ment of the Act in cases of old kanams and 
the date of the kanain-decd in the cases of 
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future kanams. If the language of the £jegis> 
lature is clear, then other considerations do 
not arise. In Bxpln. ii to S. 17, the Legislature 
expressly says that future kanams are govern¬ 
ed by the state of things as they stand on 
the date of the creation of the kanams. 
Sections S3 and 34 provide that the amount 
payable by the tenant to purchase the land¬ 
lord’s right in the kudiyiruppu is to be 
determined by the value on the date of the 
acceptance by the landlord of the tenant’s 
offer. 

There again the language is clear. Though 
the question is not quite free from difficulty, 
I hold the expression where the land covered 
by the kanam are dry lands read with S. 17 
(a) that a “kanamdar shall on the expiry of 
the kanam under which he holds be entitled 
to claim a renewal” indicates that the relevant 
point of time is the time when the kanamdar 
claims the renewal and not the date of the 
original kanam. The next point raised 
is whether all the lands included in the 
holding are in fact dry lands. The finding is 
that they are all dry lands and this finding 
is vehemently attacked, but I see no reason 
to differ from the finding of the lower Court 
on this point. First it was sought to be 
argued that the land was garden land. My 
attention was drawn to the evidence of the 
tenant examined as D. W. 1 that there are 
300 cocoanut trees on the suit property but 
we have the report of the commissioner 
which shows that there are only very few 
trees. The commissioner says: 

The suit properties, in respect of which renewal 
is sought, comprise four items, 2i acres in extent, 
situated in a crowded middle class residential 
quarter within the municipality (Calicut) between 
the 4th and 5th railway gates. There are 31 
buildings in all iu the properties. They are of all 
kinds and sizes and types ranging from small 
cadjau huts to commodious modern type bunga¬ 
lows, very close to one another, in fact some a few 
feet from one another. The major portion of the 
properties has been built upon and the few cocoa' 
nut and other trees occupy only a small portion, 
compared to the whole. All the buildings belong to 
the sub-tenants and almost all are occupied by the 
owners themselves. All the four items are mainly 
used for residence by the occupants and not for 
growing fruit bearing trees.” 

The italics are mine. As now held by this 
Court in 1942-2 M. L. J. 744' a plot which is 
principally used as a residential house cannot 
by reason of the fact that there are a few 
cocoanut trees or other fruit bearing trees 
be said to be “land used principally for 
growing fruit bearing trees ’, which is the 
flofinition of a garden land. As 120 trees per 

1. (-43) 30 A .I.R. 1943 Mad. 181 : 206 I. C.^^0 : 

1942-2 M.L.J. 744, Kunbammad Koya v. Gopala 

Mcnon. 


acre is the maximum number of cocoanut 
trees planted in an acre even according to 
Mr. Suttikrishna Menon, 330 will be t^e 
maximum that can be planted in 2f acres 
which is the extent of the whole land.' If 
there are really 300 cocoanut trees as D.w. l 
deposes there would be no room for any 
buildings at all. The fact that there are 31 
buildings some of which are modern type 
commodious bungalows shows that the deten- 
dant’s evidence is obviously false. The com¬ 
missioner’s report shows that there are only 
a few trees. 1, therefore, agree with the lower 
Court in its finding that the land is not a 
garden land. Then the next question is 
whether the whole or any part of the suit land 
is a wet land. The appellant attempted to 
prove that a portion of the land was actual, 
ly cultivated with paddy crops for some 
years before the suit. But this evidence was 
not accepted by the lower Courts on the 
former occasion and the Subordinate Judge 
who has returned the finding has also reject¬ 
ed that evidence 'and that is a finding of 
fact which is binding upon the appellant. 

The further point is that whether any of 
them is adapted for paddy cultivation. As 
pointed out by me in the order calling for 
findings, the definition of a wet land is 
“land which is adapted for the cultivation 
of paddy.” I pointed out that though paddy 
may not be actually cultivated on the re¬ 
levant date, if the land was adapted for the 
cultivation of paddy, the land would be a 
wet land as defined under'the Act. The fight 
centred very seriously on this question whe¬ 
ther any portion of the suit land was at the 
relevant date adapted for cultivation of 
paddy. The Subordinate Judge deals with 
this question in Paras. 6 to 13. As he points 
out there are four items included in the suit 
lands and all the four appear now as one 
block and are situated in a somewhat thick¬ 
ly populated area in Calicut Municipality. 
(After dealing with the findings of the 
Subordinate Judge on the four items his 
Lordship concluded:) The Subordinate Judge 
accepted the Commissioner's report and the 
other evidence and finds that the land is not 
fit for paddy cultivation. The Subordinate 
Judge’s finding on point 2 is expressed thus 
in para. 16 : 

“On point 2 I find that the suit lands are all 
dry lands at present and that no portion of the 
suit land is at present a wet land as defined iu 
S. 3 (x).” 

The proper standard of proof has been ap¬ 
plied by the Subordinate Judge. The ques- 
tion is really one of fact and I see no reason 
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to differ from the finding of the Subordinate 
Judge. It is unnecessary to go into the other 
questions. The result is, the appeal fails and 
it is dismissed with costs. No leave. 

O.K.K./v.B. Appeal dismissed. 

[Case No. 76.] 

A. I. R. (33) 1946 Madras 133 

Yahya Ali J. 

M. A. P. Palanichami Nadar 

— Petitioner 

V. 

Governor-General of India in Coxmcil^ 
through General Manager^ South 
Indian ^ailway^ Trichinopoly — 

Respondent. 

GivU Bevn. Petition No. 1749 of 1944, Decided 
on 14tb September 1945, from decree of Court of 
Sob-Judge^ Sfadura, in S. C. S. No. 181 of 1943. 

(a) Limitation Act (1908), Art. 31 Starting 
point of limitation—Suit for damages for loss 
of part of goods in railway transit — Time 
begins to run from date when railway company 
finally informs that lost goods cannot be 
delivered. 

Where part of the consignment bad been deU> 
yered on an earlier date and a part remained to be 
delivered in respect of which the railway company 
after making inquiries for a long time—extending 
over a year — finally informed the consignee that 
the undelivered articles were not traceable : 

Held that time to institute suit against the 
railway company for compensation of lost articles 
under S. 80, Bailways Act (1890) began to run 
under Art. 31, Limitation Act, from after a de¬ 
finite refusal or declaration of inability to deliver 
by the railway company held responsible to deliver 
the lost goods : (’27) 14 A.l.B. 1927 Pat. 335 and 
(’25) 12 A. I. B. 1925 Lab. 478, Dissent.\ (’23) 10 
A.l.B. 1923 All. 22 ; 17 I. C. 419 (Itfad.) and (’33) 
20 A.l.B 1933 Pat. 45, Foil.', (’20) 7 A. I. B. 1920 
AU. 157, Dieting. [P 136 C 2] 

Limitation Act 

(’42) Chitaley, Art. 31, N. 10. 

(’38) Rustomji, Art. 31, P. 647 “When goods 
ought to be delivered.” 

(b) Indian Railways Act (1890), S. 80—Goods 
consigned for transport over two railways— 
Bvidence showing loss of goods on the railway 
of the delivering company—Suit for compen> 
sation under S. 80 is maintainable against deli¬ 
vering company. 

When goods have been consigned for transport 
from one place to another over two railways and 
there is evidence to show that they reached a 
particular midway station from where the jurisdic¬ 
tion of the delivering railway company commences 
and they were duly handed over to delivering 
company in good order and the goods have not 
reached the destination, the only possible conclu¬ 
sion is that the goods were lost and that they were 
lost on the railway of the delivering company. A 
suit claiming compensation in respect of short 
delivery is, therefore, maintainable against the 
delivering company under S. 80. [P 135 C 1, 2) 

V. Famaswamx Iyer — for Petitioner. 

S. 8. Famachandra Iyer — for Bospondent. 


OrdeP. — This petition arises out of a 
small cause suit instituted by the plaintiff 
who is the petitioner here for compensation 
for non-delivery of goods consigned for 
transit. The goods were consigned for being 
sent from Colombo to Madura. The con¬ 
signee was the Colombo Government Rail¬ 
way, but part of the journey had to be 
covered over the South Indian Railway 
belonging to the respondent company. There 
were four consignments of arecanuts and 
when they were delivered, 15 bags out of 
those consignments were short. The peti¬ 
tioner carried on correspondence with both 
the companies, as a result of which ii bags 
were found and delivered, and there was an 
ultimate short delivery of four bags. It is for 
the value of those four bags at Rs. 110 per 
bag that the suit was laid against the South 
Indian Railway Co. The four bags that were 
short consisted of two bags out of the first 
consignment and two bags out of the fourth 
consignment. With reference to the two bags 
of the first consignment, the plaintiff's case 
was that he was informed by the Ceylon 
Government Railway that the entire con¬ 
signment had been delivered in good order 
by that company to the South Indian Rail¬ 
way Co., and that fact had also been notified 
to that company by letter dated 9th January 
1943. The plaintiff, therefore, proceeded upon 
the footing that the South Indian Railway 
Co., was liable to make good the loss sus¬ 
tained by him on account of the non-delivery 
of the two bags out of the first consignment. 

As regards the two bags in the fourth 
consignment, the plaintiff claimed the value 
thereof, but the defendant company’s case 
was that the entire consignment had been 
delivered and acknowledged on behalf of the 
plaintiff and that there was no short delivery 
in that case. The ijlaintiff’s ease, so far as 
these two bags of the fourth consignment are 
concerned, must, I think, fail. In Ex. D-2, 
the delivery register, P. w. 1, the clearing 
agent of the plaintiff, signed in token of 
having received all the 20 hags of that con¬ 
signment. It is apparently usual in cases 
where there is short delivery to make a note 
thereof in the delivery register. Such a note 
w'as made in the case of the first consign¬ 
ment in Ex. D-l. The fact that in Ex. D-2 the 
receipt of all the bags was acknowledged 
and no such note as exists in Ex. D-l W’as 
made clearly establishes that there was no 
short delivery in that case. The i^laintiff’s 
learned advocate contended that p. W. i 
discovered the shortage sometime later and 
brought it to the notice of the company’s 
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elerk and he also referred to the fact Jhat in 
the gate pass book the exact quantity of 
bags that passed the gate would appear and 
from that the quantity of consignment that 
was delivered could be gathered. Although 
the plaintiff gave notice to the defendant for 
the production of certain documents, he did 
not ask for the production of the gate imlss 
book. Having regard to all these circum¬ 
stances I find no merit whatever in the 
plaintiflTs case relating to the alleged short 
delivery of two bags out of the fourth 
©onsignment. 

With regard to the ^ort delivery of two 
bags in the first consignment, two grounds 
are urged against the plaintiff’s claim on 
behalf of the defendant. The first is that 
there was no cause of action in respect of the 
alleged short delivery against the respondent 
company having regard to the language of 
S. 80, Railways Act. The second objection 
is that the claim of the plaintiff in respect 
of this item is bari-ed by limitation under 
Art. 31 of Sch. 1 , Limitation Act. 

Section 80 , Railways Act, provides that a 
suit for compensation for loss of goods, 
where the goods were booked over the rail¬ 
ways of two or more administrations, may 
be biought either against the railway ad¬ 
ministration to which the goods were deli¬ 
vered by the consignor thei^eof or against 
the railway administration on w’hose railway 
the loss occurred. The contention of the 
advocate for the respondent is that ordinarily 
a suit for comi)ensation for non-delivery can 
be instituted only against the contracting, or 
‘‘forwarding company,” as it is called in the 
railway parlance; but since in several coses 
it will be difficult for the consignor to locate 
the place of the loss, precisely, option is 
gi^-en to him, if he can prove that the loss 
occurred on the railway of the delivering 
company, to sue the delivering company in 
resiicct o£ the said loss. It is argued on the 
authority in 29 ALli. 228^ that the forwarding 
company docs not contract with the con¬ 
signor of goods as the agent of the delivering 
company and that the delivering company 
is really the ugont of the forwarding com¬ 
pany. This position is nob disputed by Mr. 
Ramaswnmi Iyer who ai>pears for the peti¬ 
tioner. Uo concedes that he could only pro¬ 
ceed against the respondent if he could 
bring the cjvse within the ambit of S. 80. He 
also concedes that the burden of proving 
loss by the respondent is upon him but his 
X>osition is that ho has, as far as he was able , 

1. (’07) 29 All. 228, Cbunnilftl v. Nizam’s Guaran- 
tc-cd State Railway Ck>., Ltd. 


proved that the loss occurred not on the 
Ceylon Government Railway, hut on the 
South Indian Railway. It is, therefore, un- 
nece^ry to examine the decision referr^ to 
above and some other decisions which were 
cited in the same connection. To start with, 
it was definitely averred in the plaint, 
para, lo, that the plaintiff had given notice 
to the Ceylon Government Railway on 6th 
March 1943 and that he had received a reply 
stating that the entire goods had been safely 
delivered to the defendant company. This 
specific averment was nob controverted or 
denied in the written statement of the res¬ 
pondent, nor was anything stated in answer 
thereto. The letter of the Ceylon Govern¬ 
ment Railway is Ex. p-6 dated I3th March 
1943. In that letter, the Ceylon Government 
Railway Co., stated that the consignment of 
arecanuts as ]per invoice No. 64 of 8th June 
1942 (i.e., the fiist consignment) had been 
correctly given over to the South Indian 
Railway Co., Ltd., on 12th June 1942 and the 
Chief Commercial Superintendent, Trichino- 
poly, liad been informed accordingly on 9th 
January 1943. In the notice dated aist 
February 1944 served by the plaintiff’s pleader 
upon the defendant in S. C. No. 181 of 1943, 
the plaintiff required the production at the 
hearing of the suit, inter alia, of all the 
correspondence that passed between the de¬ 
fendant and the Ceylon Government Rail¬ 
way Manager, regaiding the receipt of the 
consignments mentioned in the •plaint. It 
would appear that no affidavit was filed in 
answer to this notice, nor was any statement 
made as to the circumstances in which the 
document called for were not, or could not 
be, produced. It cannot be denied that these 
documents were in the jDOSsession and power 
of the defendant and that they were not 
only relevant but important documents 
which would have furnished valuable evi¬ 
dence in the case. The conduct of the defen¬ 
dant in keeping back these documents cannot 
in the circumstances be justified. Further, 
from the corresj^ondence filed in the case, it 
is obvious that the i)etitioner was endeavour¬ 
ing from the commencement to get some 
satisfactory answer from the South Indian 
Railway Co., after the x’eceipt of ex. p-6 with 
regard to the two bags that were missing, 
and to each of the inquiries that he was 
making, the company was replying saying 
that the matter was under inquiry or still 
under inquiry and a further reply might be 
awaited. In some of these notices, it was 
stated that if in the meanwhile the petitioner 
took the matter to Court, he would be liable 
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for the eutii'e costs of the company in the 

said proceeding. The correspondence went 

on in this strain until 18th December 1943 

on which date by Ex. P-14 the respondent 

company informed the petitioner that there 

was no trace of the remaining two bags on 

the line of the South Indian Kailway Co., 

and they further added this : 

“la this conueotion 1 have to point out to yoa 
that the claim in this case is now barred bj llmita' 
tlOQ under Arts. 30 and 31. Ijimltatlon Act, and 
as such no claim in respect of the alleged loss is 
admissible." 

The suit out of which this present petition 
arises was filed on llth December 1948, about 
a week prior to the receipt of this notice. 
These facts will be moro relevant in con¬ 
nection with the question of limitation which 
will be dealt with presently; but they are 
mentioned here to show that the respondent- 
company had entered into protracted corres¬ 
pondence in the matter and in spite of the 
notice to produce the same the company had 
failed to do eo. The contention of the learned 
advocate for the respondent is that under 
S. 80, Kailways Act, the company is not 
bound to produce any evidence, but the 
entire burden was upon the consignor to 
prove loss in a conclusive manner especially 
since the suit was against tiie delivering 
company and not the contracting or for¬ 
warding company. When goods have been 
consigned for transport from one place to 
another over two railways and there is evi¬ 
dence to show that they reached a particular 
midway station from where the jurisdiction 
of the delivering railway company com¬ 
mences and they were duly handed over to 
delivering company in good order and the 
goods have not reached the destination, the 
only possible conclusion is that the goods 
were lost and that they were lost on the rail¬ 
way of the delivering company. The respon¬ 
dent does not dispute the genuineness or 
truth of the statement contained in Ex. r-5. 
He has not produced, as already rwinted 
out, the letter dated 9th January 1943 which 
was sent by that company notifying the 
fact of the delivery of the entire consign¬ 
ment in good order to the South Indian 
Railway Co. There must have been some 
further correspondence in the matter between 
the two companies and that correspondence 
baa not been produced in spite of notice. In 
these circumstances, I find no difficulty in 
holding that the petitioner has succeed^ in 
proving that the loss occurred on the rail¬ 
way of the delivering company and that 
consequently under S. 80 , Railways Act, the 
suit is maintainable against the delivering 


comx^any and the claim of compen^tion in^ 
respect of short delivery is sustainable. 

The more important qu^tion in the cose is 
that of limitation. Article 31 provides a period 
of one year from the date when the goods 
ought to have been delivered. This expres¬ 
sion “when the goods ought to have been 
delivered” occurring in col. 3 of Art. 81 of 
sch. 1 has been the subject of consideration 
in numerous cases that have arisen in Courts. 
1 shall deal with a few of them. In 46 ADD. 
43 ,^ Stuart J. and Sulaiman J. he then 
was), said : 

"Artlole 31 fixes one year from the date when 
the goods ought to have been delivered and applies 
to suite to recover compensation for non-delivery. 
It is to be noted that in the present case no time 
was fixed for the delivery of good^and the corres- 
poadence between the parties shows that the 
matter was being inquired into and that there was 
DO refusal to deliver, upto well within a year of 
the suit. In the circumstances of the case we are 
unable to hold that the suit was instituted more 
than a year from the expiry of a reasonable time 
wi^in which the goods should have been delivered. 
This view is fully supported by the case in 23 
M. D. J. 511.S" 

In another place, the learned Judges said 
that they would not recognise any inflexible 
rule that time must begin to run from the 
expiry of the ordinary period of transit. 
There are two decisions of this Court which 
have taken a similar view. The first is 23 
M. D. J. 511® referred to in the Allahabad cose 
just cited. There, Sir Ralph Benson O. C. J. 

and Sankaran Nair J. observed : 

“No time has been fixed for the delivery of the 
goods and the correspondence between the parties 
shows that the matter was being inquired into and 
the suit was brought within one year from the 
date of refusal to deliver. We are unable to say 
that the plaintiffs delayed more than one y^r 
from the expiry of a reasonable time within which 
in the circumstances of the cose the goods should 
have been delivered." 

This case was followed in 4C M. D. J. 302,* 
where it was held that time would begin to 
run from when the defendant company 
finally said that tlie goods would not be 
delivered. As against these decisions all 
tending one way, learned counsel on behalf 
of the respondent has drawn my. attention 
to a number of decisions, most of which have 
no bearing uix>n the present point. There 
are only three out of those coses which need 
be referred to. The firot is 42 ADD. 390.® The 
facts of the case are entirely difTerent, but 

2. (’23) 10 A. I. R. 1923 All. 22 : 45 All. 43 : 68 

I. C. 981, Jugal Eishoro v. G. I. P. Ry. Co. 

3. (’12) 17 I. C. 419 : 23 M. L. J. 511, M. & S. M. 

Ry. Co., Dtd. V. Bhimappa. 

4. (’24) 11 A. I. R. 1924 Mad. 567 : 77 I. C. 611 : 

46 M. D. J. 302, S. I. Ry. Co. v. Narayana Iyer. 

5. (’20) 7 A. I. R. 1920 All. 157 : 42 All. 390 : 68 

I. C. 547, Mutsaddilal v. B. B. & C. I. Ry. Co. 
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it containa one passage at all events which 
supports the petitioner’s contention. On p. 393 
of the report is found the following obser¬ 
vation : 

“It is by reason of the non-delivery of the bags 
that he sustained the loss for which he seeks to 
be compensated,” 

thus showing that the cause of action to the 
petitioner consists in such cases in the non- 
delivery of the bags, or to put it in other 
words, the cause of action arises when the 
petitioner is made aware that there will be 
no further delivery of the undelivered part 
of the consignment. The second case cited 
by the respondent’s advocate is a decision 
of the Patna High Court in 103 l. c. 383 .® In 
this case, the Judges were of the opinion that 
where a greaB part of a consignment had 
been delivered on a certain day there was 
ordinarily no necessity to enter into evi¬ 
dence on the question of when the balance 
of the consignment ought to have been deli¬ 
vered, because the time when the consign¬ 
ment as a whole ought to have been delivered 
is manifestly the time when the greater part 
of the consignment arrived at its destination. 
A later decision of the same High Court is 
12 pat. 67.^ That was a decision of a Divi¬ 
sion Bench and there the following obser¬ 
vation occurs : 

“The plaintiff on 23rd October wrote to the 
defendants of the loss. He was justified in waiting 
to bring his suit until the defendants bad made it 
clear that they had no intention of delivering the 
goods. Had the position been reverse, the defen¬ 
dants would not have hesitated to contend that a 
suit was premature which did not give them a 
reasonable opportunity of fulfilling the terms of 
the contract. The defendants by a deliberate pro¬ 
cess of ignoring the plaintiQ’s repeated requests for 
attention to his claim misled him into delaying his 
salt and it is not open to them now to contend 
that the suit has been brought too late.” 

In this decision, the earlier decision of the 
same Court, 103 i. c. 393® was not, however, 
referred to. It must be further noted that 
12 Pat. 67^ was a case where a part of the 
consignment had been delivered on an earlier 
date and a part remained to be delivered in 
respect of which the company was for a 
long time making inquiries—facts which are 
similar to the facts of the present case. Then 
we have the decision in 6 Lah. 301® which is 
the only ease which really supports the con¬ 
tention put forward on behalf of the respon¬ 
dent. As against that decision we have the 
authority of the four decisions already re- 

6. (’27) l i A. I. 11. 1927 Pat. 335 ; 103 I. C. 383, 
Gopiram Gourishanker v. G. I. P. Ey. Co. 

7. (’33) 20 A. I. R. 1933 Pat. 45 : 12 Pat. 67 : 141 
I. C. 813, B. & N. W. Ry. Co. v. Kameswar Siogh. 

8. (’25) 12 A.I.R. 1925 Lah. 478 : 6 Lah. 301 : 88 
I. C. 979, Secy, of State v. Dunlop Rubber Co. 


ferred to: 45 ALL. 43 ,^ 23 M. L. J. 511,® 46 
M. L, J. 302^ and 12 Pat. 67.^ In this.state of 
affairs, the volume of authority is definitely 
in favour of the view propounded on behalf 
of the petitioner. The construction placed 
upon Art. 31 that time begins to run from 
after a definite refusal or declaration of in¬ 
ability, to deliver by the responsible railway 
company has to be upheld. 

The result of these findings will be that 
so far as the two bags relating to the fourth' 
consignment are concerned, the plaintiff's 
suit will be dismissed. With reference to the 
two bags of the first consignment, the order 
of the Subordinate Judge of Madura will he 
set aside and the plaintiff’s suit will be de¬ 
creed for a sum of Rs. 144 at the rate of 
Es. 72 per bag which is the rate found by 
the learned Suhoi^inate Judge under issue 5. 
The parties will give and receive propor¬ 
tionate costs throughout. 

c.E.K./v.B. Order accordingly. 


[ Case No. 77.] 
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Byers J. 

Sokkammal — Defendant 1 — 


Arunachalam Pillai, Plaintiff and 
others. Defendants 2-9 — Respondents. 

Civil Revn. Petn. No. 1518 of 1943, Decided oa 
3rd October 1944, from decree of Dist. Munsif, 
Tuticorin, D/*26th August 1943. 

Court-fees Act (1870), S. 7 (iv) (f) and S. 7 
(1) —. Suit to surcharge and falsify accounts 
already furnished and to recover specific sums 
»Suit is not for accounts—Plaintiff must value 
and pay ad valorem court-fee on basis of spe¬ 
cific sums. 

Where the suit is to surcharge and falsify the 
accounts already furnished and to recover specific 
sums the suit is not for accounts and the plaintiff 
cannot value bis plaint at a notional figure but, 
must value it on the basis of specific sums claimed 
and pay ad valorem court-fee accordingly. Valua¬ 
tion for purposes of jurisdiction will be the same. 

[ P 137 C 1] 

Court-fees Act — 

(’44) Chitaley, S. 7 (iv) (f), N. 1. 

(’36) Aiyar, Page 58, “Suits for money” Pt, 9. 

A. Sioaminatlia Iyer —for Petitioner. 

C. S. yenkaiachariar and D. Hamaswavti 
Iyengar —for Respondents. 

Order. —The plaintiff attained majority 
in 1939 and, after securing from the Com’t 
an assignment of the security bond which 
was taken from his guardian appointed by 
the Court, be has brought a suit for accounts 
and for the recovery of sums found to have 
been misapplied or misappropriated. Mr. A-. 
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Swaminatha Ayyar rightly points out that as 
accounts have already been furnished to the 
District Court by his guardian and examin¬ 
ed by auditors he cannot now sue for accounts 
but can sue only on the accounts already 
furnished for the recovery of what is payable 
after surcharging and falsifying. He valued 
his plaint at the notional figure of Bs. 200, 
and paid court-fee accordingly. In several 
paragraphs of his plaint he gave details of 
amounts misapplied and misappropriated, 
and these sums amount approximately to Rs. 
5800. If his suit is for accounts he need not 
specify the amount he expects to receive;* it is 
sufficient to pay court-fees on the relief of 
accounting and to pay court-fees later on the 
amount found due. But where the suit is to 
surcharge and falsify accounts already fur¬ 
nished and to recover specific sums the 
the plaintiff must value and stamp his plaint 
accordingly on an ad valorem basis. It fol¬ 
lows that the lower Court had no jurisdic¬ 
tion and the plaint must be returned to the 
plaintiff for presentation to the proper Court. 
The petitioner will have her costs in this 
Court. 

O.R.K./v.B. Order accordingly. 


[Case No. 78.] 

A. I. R. (33) 1946 Madras 137 

Wadsworth and Patanjah Sastei JJ. 

Kolluri Suhba Rao and another — 

Plaintiffs — Appellants 

V. 

Gurram Yiraswami and others — 

Defendants — Respondents. 

Appeal No. 260 of 1944, Decided on 9th August 
1945, from decree of Sub-Judge, Amalapuram, D/- 
lOtb December 1943. 

Madras Agriculturists* Relief Act (4 [IV] of 
1938), S. 8 (2)—“Payment” meaning of—Ad¬ 
justment by set-off is “payment”—Joint ven¬ 
ture by A and B —Finance by A—Promissory 
note by Bin 1928 — Adjustment of accounts in 
1937 and fresh promissory note by B for dif¬ 
ference due from him — B's liability was held 
to arise in 1928—S. 8 applied. 

In 1928 K and V entered into an arrangement 
for the purchase of a certain property at court 
auction. Under this arrangement, K was to pur¬ 
chase the property at the court auction and after¬ 
wards convey a half share in the property to V, V 
was to help R with funds for making the purchase 
and when K conveyed to V the half share in the 
property, V was to pay K half the amount of the 
final bid. In pursuance of the above arrangement, 
Y advanced to K certain sums of money for which 
K executed two promissory notes in V’s favour. 
This was in August and September 1928. There 
were further dealings between the parties regarding 
the same matter till 1937 when K and V entered 
into a settlement of their mutual transactions. As 
a result, the amount due from V to X in respect of 
his half share of the property was deducted from 


the amount due from K ioV in respect of the pro¬ 
missory notes executed by him in 1928 and K exe¬ 
cuted a fresh promissory note in favour of V in 
respect of the difierence found due to him on such 
adjustment. In a suit on this promissory note : 

Held that the correct view to take of the facts was 
that the advances made by V to .K in 1928 were 
made to K personally, and not towards the joint 
venture and that according to the true intention of 
the parties, K was to be under an unconditional 
liability to V in respect of the whole of the amounts 
advanced by him and in respect of which the pro¬ 
missory notes had been executed by him in 1928. 
Hence, K's liability arose as soon as the promissory 
notes were executed in 1928. (Hence, S. 8, Madras 
Agriculturists’ Belief Act, applied to the case.) 

[P 138 C 2; P 139 C 1, 2; P 140 C 1] 

Held further that the adjustment in 1937 
amounted to a “payment” within the meaning of 
S. 8 (2), Madras Agriculturists' Belief Act, and on 
that view, nothing remained due to V : (’45) 32 
A. I. R. 1945 P. C. 85 and (1873) 8 Ch. 407, Bef. 

[P 140 C IJ 

Advocate-General and Y, Yxyyanna — 

for Appellants. 

K. Bhimashanka7‘am — for Respondents. 

Wadsworth J. ~ The appellants are 
the plaintiffs "who filed a suit on a promis¬ 
sory note, Ex. P-i, dated 23rd August 1937 
executed by defendant 1 in favour of one 
Venkataratnam who is the plaintiffs’ father 
for a sum of Rs. 17,169-12-3. The transaction 
has a long antecedent history. The main 
question to be decided is the effect of the 
application of Madras Act 4 [IV] of 1938 to 
the debt. 

The story begins in August 1928 when de¬ 
fendant 1 was proposing to buy certain lands 
in court auction and he approached Venka¬ 
taratnam for assistance in financing the 
purchase. They entered into an agreement 
Ex. P-2 dated 3lst August 1928 whereby it 
was settled that, as soon as the sale was 
confirmed in favour of defendant 1, defen¬ 
dant 1 would give a half share of the pro¬ 
perty to Venkataratnam and Venkataratnam 
would pay to defendant 1 half of the final 
bid of Rs. 15,050, and the agreement also 
recites the fact that Venkataratnam has on 
that day advanced a sum of Bs. 3762 which 
was the deposit that the purchaser had to 
make towards the sale amount. The agree¬ 
ment concludes with the recital that if for 
any reason the sale should be cancelled both 
parties to the agreement should share the 
profit or loss equally. Contemporaneously 
with this agreement there is a promissory 
note Ex. p-6, which recites that defendant l 
has borrowed from ^'^enkata^atnam a sum 
of Rs. 3762 for the purpose of making a 
deposit in respect of the bid of Rs. 15,050 in 
the court auction. On I2th .September 1928 
defendant 1 executed a further promissory 
note, Ex. P-7, in favour of Venkataratnam. 
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This recites that for the purpose of x>Aying ting the amount due from Venkataratham to 


the sale price into Court the borrower has 
borrowed Ra 9738 from Venkataratnam. It 
is common ground that the balance of the 
purchase price was made up by defendant 1 
hims^ except for an amount of Rs. 60 which 
is referred to in the final settlement. On 2 dth 
September 1928, defendant 1 and Venkata¬ 
ratnam entered into an agreement with a 
third party by name Bamarsu for the sale 
of the properties purchased in court auction 
to Bamarsu for a sum of rs. 18,000, the sale 
being subject to the mortgage amounting to 
rs. 28 , 000 , which burdened the property. 
This agreement recites the fact that defen¬ 
dant 1 has borrowed Rs. 18,500 from Venkata¬ 
ratnam for the purchase and has executed 
promissory notes. The prospective purchaser 
Bamarsu executes a promissory note for 
RS. 3000 in favour of Venkataratnam os an 
earnest of the purchase price and promises 
to pay the balance with interest. Bamarsu 
did not carry out the terms of this agree- 
ment. Consequently, there was a further 
agreement between defendant l and Venkata¬ 
ratnam, EX. P-S, dated 23rd August 1931, 
whereunder they renew the previous arrange¬ 
ment and come to an understanding as to 
the way in which the money payable by 
Bamarsu under Bx. P-IO shall be divided 
between them. On the same date there was 
a fresh promissory note, Ex. P-8 dated 23rd 
August 1931, which renews and consolidates 
the two original promissory notes, Exs. P-6 
and P-7 on which at that date the amount 
due was Rs. i8,7io-l-6. 

At or about this time a suit was filed 
against Bamai’su o. S. no. 87 of 1931 to 
enforce the agreement to purchase the land. 
The suit was pending till 1935. Meanwhile, 
there was a further promissory note. Ex. P-9 
dated 23rd August 1934, which renews the 
promissory note of 1931, and there was also 
a fresh agreement. Ex. P-4, which renews 
the previous agreement and recites the filing 
of the suit against Bamarsu and the neces- 
sity for the parties to adjust their affairs on 
the basis of the decision in that suit. In 1935 
the suit against Bamarsu was decreed and 
about the same time there was a decree in 
favour of the mortgagee in respect of his 
mortage over the land to be sold to Bamarsu. 
On 23rd August 1937, defendant 1 and Venka¬ 
taratnam entered into a settlement of their 
mutual transactions. This settlement recites 
the previous history of the dealings and states 
that it has been settled that the amount due 
from the defendant to Venkataratnam in 
le.spect of the promissory note, after adjus- 


the defendant in respect of his half share of 
the sale amount, comes to Rs. 16324-7-0. -To 
this was added Rs. 69-5-8 which is principal 
and interest of a further advance of RS. 25 
(being half of Rs. 50 referred to above) made 
by Venkataratnam at the time of the sale cmd 
a sum of Bs. 776 which represents Vefikata- 
ratnam’s half share in the profits of the land 
less the sum of Rs. 176 which the defen¬ 
dant had paid in connection with the com¬ 
mon execution proceedings, the total being 
R3. 17169-12-8. For this amount defendant 1 
execnted the suit promissory note in favour 
of Venkataratnam. 

The lower Gom^t has taken the view that 
though the original transaction is given the 
form of an unconditional borrowing by defen¬ 
dant 1 from Venkataratnam, in substance 
there is a borrowing only to the extent to 
which the first defendant’s contribution to the 
joint purchase was financed by an advance 
from Venkataratnam. The rest of the advan¬ 
ces he has treated as Venkataratnam’s own 
contribution to the joint purchase. Having 
thus ascertained the original amount of the 
first defendant’s liability, he traces it down 
through the subsequent transactions and 
scales down the debt accordingly. It is con¬ 
tended for the appellants that this is wrong, 
that the whole transaction should be regarded 
as part of a partnership' arrangement under 
which no liability capable of being enforced 
would subsist until an account was taken of 
the mutual rights and liabilities of the part¬ 
ners; and on this view it is contended that the 
debt arose for the first time in 1937 after the 
accounts were settled and has to be scaled 
down under s. 9, Madras Act 4 [IV3 of 1988. In 
the memorandum of cross-objections, it is con¬ 
tended for the defendants that although the 
parties mi ght have split up the sums con¬ 
tributed by Venkataratnam into sums which 
he contributed to the capital of the joint 
undertaking and sums which he lent to 
defendant 1, so that the latter might con- 
tribute his share to the joint undertakmg, 
this was not the form which the transactions 
took; and it is contended that throughout all 
the documents it is made abundantly clear 
that the parties deliberately chose to treat 
Venkataratnam as the creditor of defendant 
1 for the full amount of the two original 
promissory notes and leave Venkataratnam 
as the debtor of the joint undertaking to the 
extent of the contribution which he had 
agreed to make thereto. 

It seems to us that the correct way of 
regarding these transactions is that for which 
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ifche respondents contend. Throughout these 
'documents there is a continued insistence on 
the foot that defendant 1 has borrowed the 
full amount from the plaintiffs’ father, and 
it is also made clear that the liability of the 
plaintiffs’ father was not to arise until after 
the completion of the contemplated con¬ 
veyance of the half share of the property to 
him. In fact, it appears that the plaintiffs’ 
father was safeguarding himself against any 
lx>S3ible default by defendant i and that he 
chose to advance the money on the liability 
of defendant 1 without making any provision 
that the debt should not be recoverable 
except to the extent of the excess over the 
creditor’s own contribution towards the joint 
purchase. Looked at in this way it seems to 
us clear that the advances made to defendant 
1 were deliberately kept outside the purview 
of the joint undertaking. No doubt the parties 
contemplated that the first defendant’s liabi¬ 
lity would eventually be adjusted out of 
the proceeds of the joint venture. But it is 
necessary to distinguish between a financial 
arrangement which is to be discharged out 
of the proceeds of a joint venture and one 
which is itself part of the joint undertaking. 
We are quite clear that it was the intention 
of the parties that defendant 1 should be 
under an unconditional liability to repay to 
the plaintiffs’ father the amounts in respect 
of which he executed these promissory notes. 
The liability, therefore, arose as soon as the 
promissory notes were executed and there was 
nothing to prevent the plaintiffs’ father from 
maintaining suits on the promissory notes 
without reference to the details of the joint 
undertaking. 

It is further contended for the appellants 
that even assuming that the debts evidenced 
by the two original promissory notes were 
unconditional debts due from defendant i 
to the plaintiffs’ father the adjustments made 
in 1937 whereby the liability of the plaintiffs’ 
father to pay his share towards the joint 
X:)urchaso was set off against the liability of 
defendant 1 under the consolidated promis¬ 
sory note could not be treated as a payment 
for the purjposG of s. 8 of Madras Act 4 Clv]of 
1938. It is now well settlcsd for the purpose 
of this Act that when there is an arrange¬ 
ment under which a mortgagee is in posses¬ 
sion of the mortgaged property and is liable 
to account to the mortgagor for the profits 
of the land in his possession and to adjust 
the value of those profits against the stipulated 
rate of interest, the receipt of profits by the 
mortgagee must be treated as a payment 
towards the debt by the mortgagor. The 
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learned Advocate-General has, however, 
contended that whatever be the position' 
when the value of produce is adjusted against 
a mortgage a mere set-off of another debt 
cannot be regarded as a payment for the 
purpose, of this Act. We find it difficult to' 
agree with this contention. The learned' 
Advocate-Geueral has sought to reinforce 
his contention by reference to sub-s. ( 4 ) of 
s. 8, Madras Act 4 Civ] of 1938, which saves 
the creditor from any liability to refund 
any sum which has been paid to him by 
reason of the reduction of the debt under 
that section. But it seems to us preposterous 
to assume that when a creditor has received 
any cash more than the amount of the debt 
as subsequently scaled down he sliould be in 
any better position in the matter of liability 
to refund than he would be if ho has received 
Xjayment by means of an excess adjustment of 
a debt due by himself to his debtor. The 
nature of such adjustments is made clear in 
a recent decision of the Privy Council in 
1945 A. c. 1 ^ where their Ijordships were 
concerned with the interpretation of the w'ord 
“transmission.” In dealing with the nature 
of the adjustment then in question, their 
Lordships quoted judgment of Mellish L. J. 
in (1878) 8 ch. 407® at p. 414 to the follow¬ 
ing effect: 

“Nothing is clearer than that if iiacties account 
with each other, and sums are stated to be due on 
the one side, and sums to an equal amount dae on 
the other side of that account, and those aocounta 
are settled by both parties, it is exactly the same 
thing as if the sums due on both sides bad been 
paid. Indeed, it is a general rule of law, that in 
every case where a transaction resolves itself into 
paying money by A to B, and then handing it book 
again by B to A, if the parties meet together and 
agree to set one demand against the other, they 
need not go through the form and ceremony of 
handing the money b.ockwards and forwards.*’ 

Their Lordshij^s go on to state: 

“This statement gives a description of what is 
often called a settlement in account or a set-off, the 
word not being there osed in the technical sense of 
the statutes of set-off. There is actual, not merely 
notional or constructive payment, of the indebted¬ 
ness on either side.’’ 

Applying this principle in the present case, 
when Venkatarntnam agreed with dofen-' 
dant 1 that his debt to defendant 1 in* 
respect of the contribution which he bodl 
undertaken to make towards the sale should! 
be adjusted against the promissory note- 
debt due from defendant 1 to Venkata-1 

1. (’45) 32 A. I. B. 1946 P. C. 85 ; 1945 A. C.1 
(P. C.), Trinidad X>ake Asphalt Operating Co. Ltd. 
Y. Commissioners of Income-tax of Trinidad and 
Tobago. 

2. (1873) 8 Oh. 407 : 42 B. J. Ch. 188:28 L. T. 
153: 21 W.B. 306, Spargo’s Cose; In re Harmony 
and Bfontagu Tin and Copper Mining Co. 
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ratnam, there was in fact a payment of 
Venkataratnam’s debt to defendant l and a 
corresponding payment of a part of defen¬ 
dant I’s debt to Venkataratnam. We con¬ 
sider that such a set-off can properly be 
treated as a payment for the purpose of 
S. 8, Madras Act 4 [iv] of 1938. It is conceded 
that in this view of the law and the facts, 
appljnng s. 8 ( 2 ) to the transaction nothing 
remains due to the plaintiffs. The result there- 
fore is that Appeal No. 260 of 1944 is dismissed 
with costs. The memorandum of objections 
is allowed with costs and the plaintiffs* suit 
will be dismissed. The.defendants are entitled 
to their costs in the trial Court. 

C.R.K./v.B. Appeal dismissed. 


[Case No. 79.] 
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Chandrasekhara Aiyar J. 

Duraisami Reddi — Appellant 

V. 

Angappa Reddi and another — 

Respondents. 

Second Appeal No. 1002 of 1944, Decided on 
9th March 1945, from decree of District Court, 
Chingleput, in A. S. No. 54 of 1943. 

Registration Act (1908), S. 47—Priority be¬ 
tween two registered documents relating to 
same property. 

The law gives a four months' period for regis¬ 
tration and if the document is registered within 
that date, the subsequent transferee cannot be 
heard to say that as he got bis document without 
notice, and, during the period allowed to the earlier 
transferee, got bis own document registered first he 
must be deemed to be a bona tide purchaser for 
value. Such a plea, if allowed, would lead to much 
fraud. In such a case, therefore, the document 
executed first iu order of time has priority over the 
other though the first document may not have 
been registered until after the second. [1* 4.40 G 2] 

T. C. A. Bhashyavi and T. C. A. Thirumala- 
cha7’i — for Appellant. ' 

ilf. Natesan — for Respondents. 

Judgment. — Defendant 2 is the appel- 
lant in this case. The properties in the suit 
were sold by defendant 1 to the plaintiff on 
9th July 1941. The plaintiff lost the sale- 
deed on 29th July 1941, and filed the suit for 
specific performance on 14th August 1941, 
alleging the loss of the sale-deed, and asking 
for the execution of a fresh sale-deed and 
for possession of the i^roperties. To this suit, 
ho impleaded defendant 2 who took a subse¬ 
quent sale from defendant 1 of the proper, 
ties with knowledge of the plaintiff’s sale. 
The sale-deed to defendant 2 was execut¬ 
ed on 10th July 1941 and registered on 
23rd July 1941. Before the suit proceeded to 
trial, however, the plaintiff recovered his 
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lost sale-deed and got it registered on 22nd 
September 1941. Both the lower Oourte have 
given a decree to the plaintiff for recovery 
of possession of the properties negativing- 
defendant 2 ’s contention that he is entitle to 
priority because his sale-deed wae regis¬ 
tered earlier than the plaintiff’s sale-deed- 
Section 50, Registration Act, has no applica¬ 
tion to the facts before us because there is 
no competition between a registered and an- 
unregistered document. The competition now 
is between two registered documents, the 
plaintiff’s being the earlier document but 
registered later and defendant 2’s being the 
later one but registered earlier. Having 
regard to the terms of B. 47, Registration 
Act, there is no doubt about the answer to 
be given as to which of these two documents 
has to be given priority over the other. The 
later document, though registered earlier, 
must be postponed to the earlier document 
and this is what was laid down in 29 Bom. 
42^ and 60 Cnl. 225.* 

It was, however, urged by Mr. Bhashyam 
that on the date of the suit the competition 
was as between a person who had an un¬ 
registered sale-deed in his favour and his 
client who had a registered sale.deed, though 
of a later date. This is true: hut on the 
discovery of the sale-deed and its registra¬ 
tion, the position materially changed in 
favour of the plaintiff and the suit, even 
though there was no formal amendment, 
must be regarded as one brought by the 
plaintiff on the basis of a registered sale- 
deed in his favour dated 9th July 1941. 
Viewed in this light the question of notice 
becomes immaterial. Even if defendant 2 is 
able to show that he purchased the proper¬ 
ties bona fide without notice of the earlier 
sale-deed, he cannot succeed unless, of course, 
the earlier transferee is prevented from 
setting up his title as against the later 
transferee by any infirmative circumstences 
such as fraud or estoppel. The question is 
really concluded by S. 47, Registration Act, 
and S. 48 , T. P. Act. The law gives four 
months' period for registration and if the 
document is registered within that date, the 
subsequent transferee cannot he heard to 
say that as he got his document without 
notice, and during this period allowed to the 
earlier transferee, got his own document 
registered he must be deemed to be a bona 
fide purchaser for value. Such a plea,- if 
allowed, would lead to much fraud. If a. 

1. (’05) 29 Bom. 42, Narayana v. Laxuman. 

2. (’33) 20 A.I.R. 1933 Ca(. 398: 60 Cal. 226:^ 144 
I.C. 196, Snrendranath Ghosh v. Haridas Biswas. 
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later document registered earlier is to pre< 
vail over an earlier document registered 
later it would always be easy for the vendor 
and the later purchaser to enter into a 
transaction within the time given for regis¬ 
tration of the earlier document and get the 
new deed registered immediately and thus 
defeat the purchaser under the earlier deed. 
|The correct proposition is set down in the 
following short passage in Mulla’s Indian 
Kegistration Act under s. 47, 

“if there is a competition between registered 
documents relating to the same property, the docu¬ 
ment executed first in order of time has priority 
lover the other, though the former docnment may 
not have been registered until after the latter.'* 

The second appeal fails and is dismissed 
with costs. No leave. 

C.R.k./r.k. Appeal dismissed^ 

[Case No. 80.] 

A. I. R. (33) 1946 Madras 141 

Chandrasekhara Aiyar J. 

Sinna Subba G^undan — Plaintiff 

— Appellant 

V. 

M. Rangai Gotindan and others — 

Defendants — Respondents. 

Second Appeal No. 1268 of 1944, Decided on 
19th July 1945, from decree of District Munstf, 
Coimbatorerin A. S. No. 268 of 1943. 

(a) Provincial Insolv^cy Act (1920), Ss. 4 
and 5 —Decision under S. 4 is final and con¬ 
clusive and operates as res judicata — Direc¬ 
tion by Court that another proceeding might 
be taken for having the point more adequately 
considered and decided is immaterial. 

A decision under S. 4 is dnal and conclusive 
between the parties and operates as res judicata. 
A mere direction by the insolvency Court that 
another proceeding might be taken for having the 
point more adequately considered and decided is 
of no avail in considering the plea of res jixdicata. 

[P 143 0 1] 

The Official Receiver in the insolvency proceed¬ 
ings sold certain property as belonging to the 
insolvent. The alienee having been obstructed by 
the son of the insolvent in taking possession ap¬ 
plied under S. 5 for removal of the obstruction. 
The son claimed a share in that property alleging 
it to be joint family property. The Court held that 
the property was the self-acquired property of the 
insolvent father and the son had no title to or 
interest in it. The insolvency Court at the same 
time observed that the son may file a suit to 
establish his right. The decision of the insolvency 
Court was oonficmed on appeal and revision. On 
the strength of this observation the son brought 
e suit claiming a share in the property alleging it 
to be joint family property : 

Meld that the decision of the insolvency Court 
though wrong on merits must be deemed to have 
been under S. 4 and as such was final and con¬ 
clusive against the son. The suit by the son there- 
fore was barred by res judicata. The direction by 
the insolvency Court as to the filing of the suit 
was of no avail. [P 143 O 1] 
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C Pe G ^ 

’44) Chitaley, S. 11, N. 28 Pt. 5. 

*41) MuUa, Page 92 Pt. (x). 

(b) Hindu law — Joint family property _ 

Property purchased by manager with borrowed 
money cannot be said to be self-acquired. 

An acquisition by the managing member of a 
joint family of property with the aid of borrowed 
moneys cannot he said to be a self-acqulsitlon 
straightaway without any further proof or material. 

[P 142 C 1] 

Hindu Law — 

(’40) Mulla, Page 243, S. 223 (6); Page 251 
S. 231. 

(’38) Mayne, Page 355, Para. 277; Page 365, 
Para. 286. 

V. C. Veeraraghavan — for Appellant. 

T. R. Subramania Pillai — for Respondents. 

Judgment. —The plaintiff' is the appellant 
in this second appeal. He filed a suit for parti¬ 
tion and for possession of his half share in the 
properties after setting aside certain aliena¬ 
tions. Defendant i is his father who was adju¬ 
dicated an insolvent on 25th June 1935. The 
Official Receiver, Coimbatore, is defendant 2 . 
Defendant 6 is the plaintiff's brother. Defen- 
dant 4 claims the properties comprised in this 
second appeal, which are described in item i 
of the B schedule under a purchase by him 
from the Official Receiver on I8th December 
1935. The plaintiff states that the property 
is joint family property belonging to him 
and the father and that he is entitled to a 
half share therein, and that the Official Re¬ 
ceiver could not sell his half share to defen¬ 
dant 4. The District Munsif accepted his 
claim and gave him a decree for a one-third 
share as there were two other coparceners, 
namely, the father ■ and defendant 6. On 
appeal by defendant 4, the learned District 
Judge of Coimbatore dismissed the plaintiff’s 
suit holding that the property was not joint 
family property but was the self-acquisition 
of the father, that the plaintiff’s title was 
adjudicated upon and finally decided against 
him in the proceedings that took place in 
the insolvency of the father and that the 
suit should have been brought within one 
year from the date of the order of the High 
Court dismissing the plaintiff’s civil revision 
petition against the order made against him 
in the insolvency proceedings. 

No attempt has been made on the side of 
the respondent to support the view that the 
suit is barred by limitation under Art. 11 (a), 
Limitation Act. The conclusion of the learned 
District Judge, differing in this resiject from 
what the District Munsif found, that the 
property could not be held to be joint family 
property is based on reasoning which cannot be 
accepted, as it is mostly speculative in nature. 
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Defendant 1 , wlio was the father, was in posses- 
sion of a number of items of properties which 
were dealt with as joint family properties in 
a partition between him and the plaintiff on 
the one hand and Periya SubbayyaGoundan, 
a son by a predeceased wife on the other. 
The partition deed is Ex. P-1 dated 3rd 
August 1928. Half of the suit property had 
been purchased by the father under Ex. D-14 
on 27th November 1927. There was a sale- 
deed in his favour and another Marudachala. 
The other half was bought by the father 
under Ex. D-IG on 30th January 1929. The 
half share that was purchased poor to the 
partition deed is dealt with as joint family 
property in the i^artition deed and is allotted 
to the share of the father and the present 
plaintiff. The fact that Periya Subbayya 
Goundan stated on the previous occasion when 
he was examined in the insolvency proceed¬ 
ings that he did not get any share in the 
property is of no significance whatever; nor 
is the circumstance that the father borrowed 
money for purchasing this property either 
in 1927 or 1929. He was apparently the 
managing member of the family and an 
acquisition by him of property when he 
occupied that position with the aid of borrow¬ 
ed moneys cannot be said to be a self-acqui¬ 
sition straightaway without any further proof 
[or material. These, however, are circum- 
istauces on which the learned Judge has relied 
for his conclusion that the property is the 
self-acquired property of the father and not 
joint family proixjrty as contended by the 
plaintiff. Whether the acquisition under 
Ex. D-IG of the other half share, which was 
after the date of the partition, would stand 
on a different footing is another matter. 

When the purchaser from the Official 
Receiver sought to take possession he was 
obstructed by the sons. He applied to the 
Court in I. A. No. 70 of 1936 in I. P. No. 308 
of 1934 for delivery of iX)ssession after re¬ 
moval of the obstruction. The application 
purported to bo under S. 5, Provincial Insol¬ 
vency Act, and O. 21 , Rr. 95 and 97, Civil 
P. C. The Subordinate Judge, who heard the 
application, came to the conclusion that the 
proi^erties w’cre the self-acquisitions of the 
re9ix)ndent (father) and ordered delivery of 
lX)Sse33ion. Por reaching this conclusion he 
gave certain reasons. He stated that it was 
prima facie view that ho w’as taking on the 
evidence before him and referred the sons 
to a regular suit for establishing the right 
set up by them to the proi>ertie3. This order 
was upheld by the District Judge (Mr. 
iShahabuddiu) on appeal. He did not allow 
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the i^artition deed to be filed on the ground 
that its production was at a Tate stage of 
the case and no adequate explanation had 
been given for the delay and that he did 
not consider its admission necessary for 
deciding the question at issue before him. 
On the evidence before him he saw no rea¬ 
son to differ from the Subordinate Judge 
and added, *‘as he has pointed out in his 
order, if the appellants have got any case 
they may file a suit.*' In dismissing the 
revision petition against this order filed 
under S. 75 of the Act, Burn J. said: 

“Even ii tke contention of the .petitioner (that 
the procedure followed by the insolvency Court 
was wholly wrong) is accepted, the findings of 
fact are such that the adoption of the correct 
procedure would have led to the same result. For 
this reason in the exercise of my discretion I 
decline to interfere in revision and dismUa this 
petition with costs." 

It is contended for the appellant that the 
view taken by the learned Judge that this 
order in insolvency concludes the matter hy 
reason of s. 4, Insolvency Act is wrong for 
several reasons: firstly, the jurisdiction of 
S. 4 was never invoked and there was as a 
matter of fact no decision on title given by 
the Court; secondly, that the Court itself 
stated that the claim by the sons should be 
decided by a separate suit; and thirdly, that 
it was open to the Court to leave the ques¬ 
tion open in this manner. That the petition 
was not filed under S. 4 is obvious as it 
refers only to s. 5, Provincial Insolvency 
Act, and o. 21 , Rr. 95 and 97, Civil P. C. It 
also seems to be clear that there was no- 
intention to invoke the jurisdiction of the 
Court under S. 4 or under S. 66 (3), Provin¬ 
cial insolvency Act. There is little doubt on- 
the authorities as they stand at present; 

45 MoA- 484^ referred to and approved in 
I. L. B. (1945) Mad. 10,® that the Court could 
have adjudicated on the question of title and 
it is difficult to hold that there was no such 
adjudication. The Court, as pointed out 
already, decided before directing possession 
to be given to the purchaser, that the pro¬ 
perties constituted the self-acquisitions of 
the father. This decision might have been^ 
rendered on imperfect materials and might 
have been based on what was called a prima 
facie view of the facts; but the decision was 
stiU reached, and it is only because it was 
held that the sons bad no interest in fee 

1. (’22) 9 A.I.B. 1922 Mad. 147 : 45 Mad. 434 : 

66 1.0. 394, Bamaswami Chettiar v. Bainaswami 

2fT^4°4T31 A.I.B. 1944 Mad. 481 : I. D. B. (1946) 

Mad. 10 (F.BO, Vandarguzal Acbi v. South India. 

Corporation (Madras) Ltd* 


1946 Pattamahadevi v. Vizagapatam MoNiciPAiiiTY (Byers J,) Madras 143 


proi)erty that their obstruction was ordered 
to be removed and possession was given to 
the purchaser. It is true that the Court 
thought that, a separate suit would lie and 
this question of title may be agitated fully 
there; but this opinion expressed by the 
insolvency Court cannot affect the rights of 
jparties. As has been held more than once, 
,if there is a final and conclusive adjudica. 
itaon by a competent Court of any issue 
[between the parties, a mere direction by that 
Court that another proceeding might be taken 
for having the point more adequately consi¬ 
dered and decided is of no avail, when we 
have to consider a plea of res judicata. A 
decision under s. 4, Provincial Insolvency 
Act is final and conclusive against the parti¬ 
tion. As indicated above, the order made by 
the insolvency Court and affirmed on appeal 
and in revision cannot be attributed to any 
other jurisdiction than the one conferred on 
the insolvency Court under S. 4. We cannot 
assume after all that has been done, that 
everything was without foundation and 
whoUy wrong and that it is open to the 
parties to re-agitate their rights in fresh pro- 
ceedingsrto be taken. 

The result is unfortunate so far as the 
plaintiff is concerned, but it cannot be 
helped. Possibly this is one of those cases 
where the father is trying his best, after a 
general wreck and ruin to see if something 
can be raised, for aeking bis sons to assert 
their rights. In any event the plaintiff is 
bound by the mortgage created over the pro¬ 
perty and which defendant 4 has paid off in 
pursuance of the obligation undertaken by 
him in connection with the sale from the Offi¬ 
cial Receiver. Mr. Veeraraghavachari for the 
appellant had to concede this liability. The 
eecond appeal is dismissed but without any 
order as to costs in this Court, having regard 
to the fact that the suit was filed by the 
plaintiff-appellant at the suggestion of the 
insolvency Court. No leave. 

O.R.K./g.N. Appeal dismissed. 

[Case No. 81.] 
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Byers J. 

Sri Vyricherla Chandramani Patta- 
mahadevi — Appellant 

V. 

Municipal Council^ Vizagapatam — 

Bespondent. 

Second Appeal No. 2403 of 1944, Decided on 
10th August 1945, against decree of Sub-Judge, 
Vizagapatam, in A. S. No. 89 of 1944. 


Madras District Municipalities Act (5 [V] of 
1920), S. 81 (3) and (4) —Land under casuarina 
plantation is agricultural land for assessment 
of property tax. 

The use of the word “agriculture” in S. 81 (3) of 
the Act is not to denote “agriculture” in the 
narrowest sense of the word but to distinguish 
land which is cultivated or used for an agricultural 
purpose from land which is not so used or covered 
with any crop. Hence, land covered by a casuarina 
plantation is agricultural land for purposes of 
assessment to property tax under S. 81, els. (3) and 
(4) of the Act. [P 144 C 2 ; P 145 C 1] 

K. Umamaheswaram — for Appellant. 

P. S. Baghavaratna Sastri — for Respondent. 

Judgment. — The question which aiises 
in this second appeal is whether land covered 
by a casuarina plantation is agricultural 
land for purposes of assessment to property 
tax under s. 81, els. (3) and (4), Madras Dis¬ 
trict Municipalities Act. The facts so far as 
they are necessary are that the appellant is 
the owner of a field measuring ii acres 
within the Vizagapatam municipal limits. 
During the relevant period six acres were 
used as pasture and were assessed accordingly 
under S. 81 (4) (a) of the Act; the I’emaining 
five acres were covered by casuarina trees 
and, rejecting the appellant’s claim to their 
assessment as agricultural laud, ^ere as- 
sessed under S. 81 (3). An aj^peal was carried 
without success to the municipal council, 
and eventually a suit was filed in the Disti-ict 
Muneif’s Court. The plaintiff was unsuccess¬ 
ful in the suit and also in the lower appellate 
Court. As already stated, the only point 
taken is that for purposes of 8.8i, District 
Municipalities Act the word ‘agriculture’ 
must be construed in its widest sense so as 
to include not only the cultivation of food 
crops but also the cultivation of garden 
crops, trees, bushes, and flowers. The two 
decisions of this Court which first reciuire 
notice are 45 Mad. 710^ and 34 Ma<]. 900.^ In 
the first of these cases it was held that a 
lease of land for growing casuarina trees 
was a lease for an agricultural purpose within 
the meaning of S. 117, T. P. Act. The Trans- 
fer of Property Act contains no definition of 
the word “agriculture”, and the learned 
Judges held that it connoted not only tilling 
the soil for raising food products but included 
the cultivation of the soil for any useful 
purpose. The second of these decisions re¬ 
lated to the word “agiiculture” as used in 
tlie Madras Estates Land Act, and ,it was 
held in that case that growing casuarina 

1. (’22) 9 A.I.R. 1922 Mad. 351 : 45 Miwl. 710: 70 
I. C. C57, Pavadai Pathan v. Ramaswaini Cbctti. 

2. (’31) 18 A. I. R. 1931 xMad. 659 : 54 Mad. 900 : 
134 I. C. 42, Chaodras^khai'a Bbamtbi Bwamigal 
V. Doraiswami Naidu. 
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trees, that is trees for fuel, is not an agri¬ 
cultural purpose so as to make a person who 
holds the land for that purpose a ryot within 
the meaning of the Madras Estates Land 
Act. In the Madras Estates Land Act the 
word “agriculture” is thus defined : 

“ ‘Agriculture’ with its grammatical variations 
and cognate expressions shall include horticulture” 

and Ananthakrishna Aiyar J., applying the 
legal maxim expressio unius est exclusio 
alterius, thought that this was of peculiar 
significance. Both the learned Judges exa- 
mined various provisions of the Act in dis¬ 
cussing the precise meaning of the word 
“agriculture” in relation to the Madras 
Estates Land Act before holding that it did 
not include the cultivation of a casuarina 
tope. In 1944-1 M. L. J. 361* the meaning of 
the words “agricultural Land” was discussed 
at some length in relation to the lu’ovisions 
of the Hindu Women’s Rights to Property 
Act, 1937, Patanjali Sastri J. before exa¬ 
mining the various decisions made this 
observation: 

“It is somewhat remarkable that a word in such 
common use as ‘agriculture’ should have given rise 
to a great divergence of judicial opinion in regard 
to its interpretation.” 

Reference was made to the decision of the 
Privy Council in 46 ALL. S31* in which it 
was held that land granted by a zamindar 
“for the purpose of planting a grove the 
grantee agreeing to deliver one half of the 
fruit to the zamindar” was not “land held 
for agricultural purposes” within the mean¬ 
ing of the Agra Tenancy Act. The learned 
Judge pointed out that the earlier decisions 
in that province were based on the peculiar 
status of grove-holders who had uo rights in 
the land after the trees were cut, and he 
went on to observe that in the judgment of 
the Privy Council there was no discussion 
of the meaning of the term “agriculture” 
and no test of any general application was 
laid down. The District Municipalities Act 
contains no definition of the word ‘agricul¬ 
ture’ and it is therefore necessary to inter¬ 
pret it in the light of various relevant 
provisions of the Act and with particular re¬ 
ference to the purpose for which the word 
has been used. 

Section 81 ( 1 ) commences with these 
words: 

“If the council by a resolution determines that 
a property tax shall bo levied, such tax shall be 

3. (’44) 31 A. I. R. 1944 Mad. 401 : I.L.B. (1945) 

Mad. 61 : 1944-1 M. L. J. 361, Sarojini Devx v. 

V. Sri Krishna Anjaneya Subrabmanyam. 

4. ('24) 11 A. I. R. 1924 P. O. 247 : 51 I. A. 381 : 

46 All. 831 : 82 I. O. 962 (P. C ). Kesho Prasad 

Singh V. Sheo Pargasb Ojba, 


levied on all buildings and lands within municipal 
limits save those exempted by or nndei this Act oir 
any other law," 

Clause (2) is in these words : 

“Save as otherwise provided in this Aot, these 
taxes shall be levied at such pescentages of the 
annual value of lands or buildings or both as may 
be fixed by the municipal council, subject to the 
provisions of S. 78." 

Clause (3) runs thus : 

“The municipal council may, in the case of lands 
which are not used exclusively for agrioultoral pur¬ 
poses and are not occupied by, or adjacent and 
appurtenant to, buildings, levy these taxes at such 
percentages of the capital value of such lands or at 
such rates with reference to the extent of such 
lands as it may fix.” « . _ • 

Clause (4) (a), under which ,the plaintiff 
(appellant) claims to be assessed, is in these 

words : , 

“The municipal council may, in the case of lands 
used exclusively for agricultural purposes, levy 
thes6 taxes at such proportians as it Boay fix of the 
annual value ©f such lands as calculated in accor¬ 
dance with the provisions of S. 79, Madras Lbcal 
Boards Act, 1920." 

Section 82 (l) reads thus : , , 

“Every building shall be assessed together with 
its site and other adjacent premises occupied as an 
appurtenance thereto unless the owner of the 
building is a different person from the owner o£ 
such site or premises.” 

If these sections and their clauses are consi¬ 
dered together, it seems clear that one of 
their main purposes is to distinguish be¬ 
tween the various classes of land assessable 
to property-tax. There are sites occupied by 
buildings and their adjacent premises, asses¬ 
sable together with buildings standing upon 
them under S. 82 (l) of the Act; under S. 81 
( 4 ) there is land used exclusively for agti- 
cultural purposes, apparently irrespective of 
its situation in relation to buildings; and 
S. 81 (3) contemplates the assessment of land 
which is not used exclusively for agricult^al 
purposes and is not occupied by buildings 
or appurtenant to buildings, that is 
house-sites, backyards, compounds ete. Thus 
it appears that the use of the word ^ri- 
culture” in S. 81 (3) of the Act is not to 
denote “agriciUture” in the narrowest sense 
of the word but to distinguish land which is 
cultivated or used for an agricultural pur¬ 
pose from land which is not so used or 
covered with any crop. In discussing the 
meaning of the word “agriculture” in rela- 
tion to the "Hindu Women’s Rights to Pro¬ 
perty Act, Patanjali Sastri J., after referring 
to the Legislative Lists in the Government 
of India Act, 1935, uses these words : 


“In such context it seems to us that the cxprea* 
m ‘agricultural laud’ must receive the widest 
eaning, for it would be somewhat grotesque ^ 
npose that Parliament intended that lan^ de¬ 
fied to the production of one kind of crop should 
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devolve according to laws, passed by Provincial 
Legislatures, while those used for growing another 
kind should pass according to laws made by the 
Central Legislature, or that *the circumstances in 
which the cultivation is carried on’ (per Beilly J. in 
54 Mad. 900^) shonld determine the law which 
governs the devolution of the land. Nor could it 
have been intended that succession to such lands 
should depend on the degree of tillage or prepara* 
tion of the soil or of the skill and labour expended 
in rearing and maintaining the plants. We are of 
opinion that for the purposes of the relevant en¬ 
tries in Lisis II and III of Schedule VII, the ex¬ 
pression 'agricultural lands’ must be taken to in¬ 
clude lands which are used or are capable of being 
used for raising any valuable plants or trees or for 
auy other purpose of husbandry. It follows that 
the mango grove in question is agricultural land 
in respect of which the Hindu Women’s Bights to 
Property Act, 19S7, does not operate to regulate 
succession.” 

In the same way it would be absurd to bold 
that for purposes of taxation under the Dis¬ 
trict Municipialities Act land occupied by a 
betel grove or a mango tope is agricultural 
land and that land covered by a casuarina 
tope is not agricultural land. Having regard 
to the purpose with which the word “agri¬ 
culture” has been used in the relevant sec¬ 
tions of the Act, my view is that it in¬ 
cludes the cultivation of a casuarina tope. 
In the result the appeal is allowed, the 
decisions of both the lower Courts are set 
aside, and the plaintiff’s suit is decreed with 
costs throughout. Leave to appeal is re- 
fused. 

c.r.k./k.k. Appeal allowed. 

[Case No, 62.] 
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SOMAYYA J. 

Musali Ammal — Appellant 

v. 

K. E. Chellaperumal Mudaliar and 
another — Respondents. 

Second Appeal No. 263 of 1945, Decided on 25th 
April 1945, against decree of Dist. Court, Chingle- 
put in A. S. No. 214 of 1943. 

Transfer of Property Act (1882), Ss. 92, 94 — 
Sale in execution of prior mortgage decree — 
Sale set aside under O. 21, R. 89 by depositing 
amount obtained by sale of some mortgaged 
property Purchaser held not entitled to 
priority over subsequent mortgagee as he was 
not subrogated in place of prior mortgagee and 
also because sale by auction was set aside 
under O. 21, R. 89. 

The prior mortgagee, in execution of his mortgage 
decree, brought the mortgaged properties to sale. 
Before the confirmation of the sale items 1 and 2 
were sold by the mortgagor to the sixth defendant 
and with the money raised by the sale a deposit 
under0.21, B. 89, Civil P.C., was made and the sale 
was set aside. The subsequent mortgagee P claimed 
a mortgage over all the items on the ground that 
the sale in favour of the sixth defendant was 
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subsequent to his mortgage. The sixth defendg,nt 
contended that there were equities in his favour as 
his money went for setting aside the sale under 
O. 21, B. 89 and also contended that the decree 
passed in previous mortgagee’s suit was binding on 
P he being a party to that suit and therefore when 
the property was sold in execution of that decree he 
had no right to claim priority over the purchasers. 

Held that (1) as the auction sale held in pursu¬ 
ance of the prior mortgage decree bad been set 
aside by deposit under 0.21, B. 89, the sixth defen¬ 
dant was not entitled to the rights of the purchaser 
in auction ; [P 146 C 1] 

(2) inasmuch as the right of subrogation was not 
conferred on the sixth defendant by registered 
instrument by the mortgagor as required by the 
Traxisfer of Property Act as amended in 1930, he 
was not entitled to the rights of subrogation and 
therefore the sixth defendant was not entitled to 
priority over P ; (’25) 12 A. I. B. 1925 Mad. 483, 
Not applicable. [P 146 C 1] 

S. Ramanathan — for Appellant. 

T. E. Ramabadhrachariar — for Bespondents. 

Judgment. — The suit out of which this 

second appeal arises was filed by the plain- 
tiffs-respondeuts for the recovery of a sum 
of Rs. 800 said to be due on a mortgage, 
Ex. p-i, dated 19th June 1927. This was exe¬ 
cuted by defendant 1 and by the father of 
defendants 2 to 5. There was an earlier 
mortgage of the suit property effected by the 
mortgagors in favour of one Munuswami 
Mudaliar. That mortgagee’s assignee filed 
o. s. NO. 261 of 1931, obtained a decree and 
brought the properties to sale in execution 
of that mortgage decree. One Muniswami 
Naicker became the purchaser. Before the 
sale was confirmed, items 1 and 2 covered by 
the suit mortgage which are Survey Nos. 80 
and 81 , were sold to the vendor of defen¬ 
dant 6 who is the appellant in this second 
appeal and with the money raised under that 
sale-deed the mortgagors made a deposit 
under O. 21 , R. 89, Civil P, C., and got the 
sale set aside. Defendant 6 subsequently pur¬ 
chased the property from his vendor. The 
plaintiffs claim a mortgage decree over all 
the items on the ground that the purchase 
by defendant 6’s vendor and the purchase 
by defendant 7 of item 3 were all subsequent 
to the mortgage in their favour. The defence 
is that there are some equities in favour of 
defendant 6 inasmuch his vendor’s money 
w’ent for the setting aside of the sale under 
O. 21, R. 89. The argument is also put thus: 
the iDlaintiffs were parties to the previous 
mortgagee’s suit of 1931. They were bound 
by that decree. In execution of that decree 
the properties were sold away and purchased 
by a third party. Therefore the plaintiffs 
have no right to claim priority over that 
purchaser. There is nothing to be said against 
the argument so far. But the trouble is, the 
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appellant has not acquired that purchaser’s 
rights and what is more, the court auction 
at which a third party became the purchaser 
was subsequently set aside at the instance 
of the mortgagor under O. 21, R. 89. The law 
undoubtedly is that the plaintiff would have 
had no right if only the auction sale held in 
pursuance of the prior mortgagee’s decree 
had not been set aside. As against the pur¬ 
chaser in execution of the mortgage decree 
the present plaintiffs would have no claim. 
But there the matter ends. Since the pur¬ 
chase has been set aside, the plaintiffs have 
a right of proceeding against the mortgaged 
proi>erties. The purchase in execution of the 
prior mortgage decree not being in the way 
of the plaintiffs, there is no reason for deny¬ 
ing the plaintiffs the right which they claim 
against the suit proi^erties. Viewed from the 
standpoint of the money advanced by the 
appellant’s vendor having been utilised by 
the mortgagor for action under o. 21, R. 89, 
the difficulty is that after the Transfer of 
Proi)erty Act u'as amended in 1930 a right 
of subrogation can be recognised only if there 
is a registered instrument by the mortgagor 
giving this right of subrogation to the person 
who advanced money to the mortgagor for 
the purpose of enabling the mortgagor to 
pay off an earlier mortgage. It is no doubt 
true that the plaintiffs have gained an ad¬ 
vantage which they would not have got if 
the prior purchase had not been sot aside. 

The learned advocate for the apijellant 
lias drawn my attention to the decision of 
JIamesam and Jackson JJ. in 48 M.L.J. lOO.^ 
But the proposition stated there is only that 
a subsequent mortgagee who is made a party 
to the prior mortgagee’s suit is not entitled 
to any rights as against the iiurchaser in 
execution of the prior mortgagee’s decree. 
But that decision is no authority for the pro¬ 
position that if the sale in e.xecution of the 
prior mortgagee’s decree is set aside, the 
second mortgagee would not be entitled to 
Ithe rights under his mortgage. If the argu- 
■ment of the learned advocate for the appel¬ 
lant is accepted, the plaintiffs should have 
no right whatever. According to him, the 
plaintiffs* rights became extinguished as 
against the items which were sold away in 
court auction. But I cannot accede to this 
proposition seeing that the auction sale was 
jsubsequently set aside. The suit mortgage 
^comprised four items. Of these items 1 and 2 
were purchased by defendant C’s vendor and 

1 . (’25) 12 A.I.R. 1925 Mad. 483 : 8G I. C. 548 : 
•18 M. L. J. 100, Rainnsvrami Pillai v. Narayana- 
s>YiUiii Pillai. 


thereafter by defendant 6. Item 3 was pur¬ 
chased in court auction by defendant 7. 
There is still another item, a house in Ck>n- 
jeevai'am which has not been sold awa.y to 
any one. This apparently is still in the ixis- 
sesslon of the mortgagors. There can he no 
Xiossible objection to a direction that the 
plaintiffs-respondents should in the first 
instance proceed against item d which has 
not been subsequently sold to any one and 
that they can proceed against items 1 to 3 
after exhausting their remedies against item 4. 
This modification will be embodied in the 
decree. Subject to this modification the decree 
of the lower appellate Court is confirmed 
and the second appeal is dismissed with 
costs. Time for payment is extended till I5tb 
July 1945. 

C.R.K./r.k. Appeal dismissed. 
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Bell J. 

In the matter of Wahf, Paramathi, 
Namakkal Taluk, 


Khazi Mohiuddin Sheriff Sahib, Khazi 
of Paramathi — Petitioner. 

Civil Revn. Petn. No. 392 of 1945, Decided on 
9tli August 1945, to revise order of Dist. Court, 
Salem, D/- 12tb September 1944. 

Mussalman Wakf Act (1923), S. 3—District 
Judge cannot suo motu pass orders calling 
mutvalli to file statements. 


There is no provision made in the Act lor any 
exercise of powers by the Court of its own accord. 
Hence, it cannot pass orders oalling , upon the 
nutvalli of a v.akf to file certain statements 
regarding the finances of the trust, including a 
statement of the portion of the annual income 
oeneficially taken by the mutvalli and other mem- 
Ders of his family. [P 147 O 1. 2] 


Order. — This petition is to revise 
an order of the District Judge of Salem 
dated 12th September 1944. By that omer 
the District Judge, purporting to act under 
the Mussalman Wakf Act, 1923. called upon 
the mutvalli of a wakf at Paramathi, 
Namakkal taluk, to file certain stetements 
regarding the finances of the trust, including 
a statement of the portion of the annual in- 
come beneficially taken by the mutvalli 
and other members of his family. The muU 
valli petitioned in revision and Mockett J. 
made an order requesting the District Judge 
to furnish a report of the circumstances in 
which he had come to make his order. He 
ix)inted out that it was not clear how such 
an order could be made in the absence of 
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any application therefor. The report was to 
state bow the matter first arose, whether 
notice was sent to anyone, and generally 
under what provisions of law the Court 
claimed to have jurisdiction. The attention 
of the learned District Judge was directed 
to the case in 52 ALL. 167.^ The District 
Judge has duly submitted his report. In 
this he states that be found that the Mussal- 
man Wakf Act had not been enforced and 
had remained a dead letter, in his opinion, 
so far as his District was concerned. He 
therefore, in December 1942, thought it neces< 
sary to take action in order that the provi¬ 
sions of S. 3 of the Act should be fulfilled. 
That section imposed an obligation upon 
every mutvalli to furnish particulars to the 
Court relating to his wakf. The District 
Judge says that it was in such circumstances 
namely, that the section had never been 
observed, he issued this order calling for 
the information. The Act is a short one. 
Section 2 contains definitions, amongst other 
things, of a wakf. This is defined as the 
permanent dedication by a person professing 
the Mussalman faith of any property for 
any purpose recognised by the Mussalman 
law as religious, pious or charitable, but 
does not include any wakf under which any 
benefit is ^ for the time being claimable for 
himself by the person by whom the wakf 
was create or by any of his family or des¬ 
cendants. Prima facie, therefore, there would 
appear to be some doubt whether the Act 
applied at all to this wakf because the 
learned Judge, by his own order, recognised 
that a portion of the income is beneficially 
taken up by the mutvalli and other mem¬ 
bers of his family. Moreover, in his report 
he refers to A.I.R. 1033 Mad. 533,® in which 
it was clearly found that in this wakf 
“the profits accruing from the suit property after 
meeting the expenses of the services were being 
enjoyed by the trustees and that they have there¬ 
fore a beneficial interest in the property.” 

See the judgment of Madhavan Nair J. as 
he then was at page 636. 

Even if the Act were to be held to apply 
in that this wakf came within the definition 
of s. 2, yet, in my opinion, there is no juris¬ 
diction conferred uix)n the District Judge to 
do anything in the nature of what he has 
done. Section 3, as stated, imposes an obliga¬ 
tion to furnish particulars upon the mutvalli 
within six months from the commencement 
of the Act, and prescribes the particular's 

1. (’30) 17 A. I. R. 1930 All. 81 : 52 AU. 167 : 118 
I. C. 717, Nasrullah Khan v. Wajid All. 

2. {’38) 20 A. I. R. 1933 Mad. 533 : 144 I. C. -541, 
Arumugha Pillai v. Mobiuddiu Slierif Sahib. 


which are to be furnished. Section 4 pro¬ 
vides that when such particulars have been 
given they are to bo made public. Thereafter, 
any person may apply to the Court by a 
petition in writing for the issue of an oi*der 
requiring the mutvalli to furnish further 
particulars or documents. Then, on such 
application being made, the Court may cause 
to be served on the mutvalli ah older 
requiring him to furnish such particulars. 
Sections 5 and 6 deal with the filing and 
auditing of accounts. Sections 7, 8 and 9 
relate to the cost of preparation of the above 
statements to their veri^cation and to the 
preparation of copies. Under s. lo penalties 
are prescribed for failure to comply with 
the requirements of ss. 9, 4 and 5. It pro¬ 
vides that any person who is required under 
Ss. 8,4 or 5 to furnish statements or accounts 
shall, in default, be liable to a fine. There is 
no provision made for any exercise of 
ix)wei*s by the Court of its own accord, 
perhaps this is a defect in the Act which, as 
pointed out in, 52 ALL. 167^ may have un¬ 
fortunate consequences. In that case a 
Bench of two Judges both of whom were 
Muhammadans, held that the District Judge 
had no authority to pass an oi-der that the 
mutvalli should file a statement of accouni^ 
as contemplated by S. 5. The only power 
that the District Judge had was to impose 
a fine upon him for not filing it. He cannot 
do even this unless some complaint is made 
to him by a person who is sufficiently 
interested or public-spirited to do so. In 
short, while the zeal of the learned District 
Judge to ensure the efficient working of 
the Act is most commendable, in my opinion, 
he had no power whatever to make the 
order which he did. This i>etition is there<^ 
fore allowed. Thore is no contending par 
and I make no order as to costs. 

c.r.k./r.k. Petition alloived. 
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[Case No. 84.] 

A. I. R. (33) 1946 Madras 14^ 

Chandrasekhara Aiyar J.r* 

Lala Punnalal and another — ^ 

AppellaiA 

v. 

Kasturichand Bamaji — Bespondent. 

Second Appeal No. 1980 of 1944, Decided on I7th 
September 1945, from decree of Dist. Court Gun¬ 
tur, in A. S. No. 414 of 1942. 

(a) Tort—Exemplary damages—Nature of_ 

Exemplary damages when can be awarded_ 

Malicious prosecution and house search — 
Existence of long standing strained relations 
between parties is ground for awarding and 
not refusing exemplary damages. 




C: 
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Exemplary damages are consolatocy rather than 
penal, resting upon the principle that, where there 
is malice, the mental pain caused to the plaintiS 
must be taken note of and a solatium awaited for 
it. Exemplary damages for torts can be awarded 
not only under English law but also under the 
Indian law in cases where the defendant has acted 
contumeliously, [P 148 C 2; P 149 O 1] 

Where in an action for damages for malicious 
prosecution and for procuring malicious house 
search the defendant is found to have been actua¬ 
ted by malice the Court can award exemplary 
damages aud the existence of long standing strain¬ 
ed relations between parties is a ground for award¬ 
ing and not refusing exemplary damages : (’32) 
19 A.I.R. 1932 Mad- 53 and (’35) 22 A.I.R. 1935 
Mad. 699, on; Observations in (’18) 5 A. I. R. 
1918 Mad. 700, 7ield obiter and not foil.; 8 Mad. 
175, Disting. [P 149 C 1, 2] 

(b) Tort — Malicious procuring of house 
search is tort and actionable. 

There is nothing like an exhaustive classification 
of torts beyond which Courts should not proceed. 
Kew invasion of rights devised by the brain of 
man might give rise to new classes of torts. The 
malicious procuring of house search does consti¬ 
tute tort in law aud is actionable : (1860) 5 H. & 
N. 371 and (T7) 4 A. I. R. 1917 Pat. 43, Bel. on; 
(’39) 26 A. I. R. Pat, 89, Not approved.' 

[P 149 C 1] 

(c) Civil P. C. (1908), S. 100 — Damages 
^Quantum of—Interference in second appeal. 

The High Court in second appeal will not light¬ 
ly interfere with a mere question as to the amount 
of damages in an action for tort but where the 
amount awarded by the trial Court is substantially 
reduced by the first appellate Court on a wrong 
view of law the error must be set right by the 
High Court in second appeal : (’32) 19 A.I.R. 1932 
Mad. 53. Bel. on. [P 149 0 2] 

C Pi c. — 

(’44) Chitaley, S. 100, N. 16. 

K. Kotayya — for Appellants. 

B. V. Bavianara&u — for Respondent. 

Judgment. — This second appeal has 
been preferred by the plaintiffs against a 
reduction made by the District Judge in the 
" -amount of damages awarded to them by the 
Subordinate Judge in an action for damages 
for malicious prosecution and malicious 
house search. The correctness of the prin¬ 
ciple applied by the learned District Judge 
in reducing the amount is challenged by 
the appellants. There is a memorandum of 
objections preferred by defendant 1 to the 
effect that no damages ought to have been 
awarded at all and that, in any event, no 
damages could be allowed for the house 
search, as there is no such tort known to 
law. Both the lower Courts have found 
that the iDrosecution and the search were 
malicious, that the i^laintiffs are wealthy 
and resi^ectable people and that plaintiff 2 
w’as a purclhanashin lady. The Subordinate 
Judge held that defendant 1 moved the 
IMagistrato for a search warrant and prose¬ 
cuted the plaintiffs with intent to dishonour 


them and that he did so because.of a long¬ 
standing enmity which impelled him to 
wreak his private vengeance. So he took the 
view that the case called for the award of 
esiemplary damages, which he fixed at 
Rs. 2000. But the learned District Judge 
allowed only Rupees 750 instead, Rs. 500 as 
damages for malicious prosecution and 
Rs. 250 as damages for malicious house 
search. He held that the longstanding strain¬ 
ed relations between the parties justified the 
non-award of exemplary damages. "While 
the Subordinate Judge decreed the plaintiff’s 
costs in full, the District Judge ordered 
proportionate costs of the suit and in appeal. 

Taking the memorandum of objection^ 
first, it was contended that the awani of 
exemplary damages was not known to Indian 
law and that our Courts have set their faces 
against it. The decisions in 8 Mad. 176^ and 
32 M. Ij. J. 392^ were quoted in support of 
this position- 8 Mad. 175,^ is a case of vindi- 
cative damages, which is different from ex¬ 
emplary damages. As pointed out in Clerk 
and Lindsell on Torts, 9th Edition at page 119, 
exemplary damages are consolatory ratherj 
than penal, resting upon the principle that,| 
w’here there is malice, the mental pain 
caused to the plaintiff must be taken note 
of and a solatium awarded for it. In 82 M.I/.J. 
392^ the plaintiff brought a suit for defama¬ 
tion and left the question of damages in the 
hands of the Court. The Subordinate Judge 
awarded only nominal damages under the 
circumstances. Sadasiva Aiyar J. expressed 
the opinion that the plaintiff would have 
been better advised if he had treated the 
whole matter even in the beginning with 
indifference and that be should not have 
pursued the matter in the appellate Court 
after he had obtained a judgment in the 
first Court, or filed a second appeal. After 
having said all this, he noticed an argument 
addressed by Mr. T. Rangachariar that penal 
and exemplary damages ought to be award¬ 
ed in such cases and dismissed it with this 

remark: . . . x 

“I shall content myself v?ith observing that the 

whole doctrine of penal and exemplary damages is 
due to the illegitimate encroachment of the con¬ 
siderations of punishment by fine in criminal 
jurisprudence into the realms of civil litigation and 
I wholly deprecate the introduction of such com¬ 
plications of the English system into India’* 

The facts stated, clearly show that this 
observation of the learned Judge was purely 

obiter^___ 

1. (’85) 8 Mad. 175, Parvathi v. Mannar. 

2. (’18) 5 A. I. R. 1918 Mad. 700 : 40 I. C. 126 : 

32 M.D.J. 392, Naganatha Sastri v. Subramania 

Iyer. 
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The award of exemplary damages in cases 
IwheroF the defendant has acted contumeli- 
lonsly is sanctioned not only by English law 
but also by decisions of th^ Court, applying 
the Indian law. For instance, in 62 M. L. J. 
107,® Venkatasubba Rao and Pakenham 
Walsh JJ. gave exemplary damages in a case 
of malicious prosecution and raised the 
amount from Rupees 500 fixed by the lower 
Court to Bs. 1500 fixed by themselves as ad¬ 
equate in the circumstances of the case 
before them. Finding that the conduct of 
the defendant before him was high-handed 
and his trespass wanton and malicious, Ven¬ 
katasubba Rao J. confirmed the award of 
exemplary damages in the decision in 69 
M. Xi. J. 98,^ pointing out that in such cases 
the principle of restitutio in integrum did 
not apply. 

The only support for the proposition that 
there is no tort known as malicious bouse 
search is a decision of Wort J. in A. i. R. 
1939 pat. 89.® There is however nothing like 
an exhaustive classification of torts beyond 
which Courts should not proceed. New 
invasion of rights devised by the brain of 
man might give rise to new classes of torts. 
Apart from such a general consideration, 
the view taken by the learned Judge is con¬ 
trary to the accepted view on the subject. 
It is pointed out in Clerk and Lindsell on 
Torts, page 666, that if a search warrant is 
improperly procured an action would lie in 
respect of the entry, and reference is made 
to (I860) 5 H. & N. 371: 29 L. J. Ex. 193,® where 
damages were allowed for the invasion of 
the plaintiff’s premises and the seizure of 
his person in an action for maliciously pro¬ 
curing the issue of a search warrant. An 
earlier Bench decision of the Patna High 
Court in A. i. R. 1917 Pat. 43,^ proceeds on 
the basis that there could bo an action 
for procuring maliciously a house search. 
Once we reach the position tliat exemplary 
damages could be awarded in a case of this 
kind, where the prosecution was definitely 
actuated by malice and the house search 
was procured with a malicious motive and 
where we find further that false evidence, 

3. (’32) 19 A. I. R. 1932 Mad. 53 : 135 I. C. 619 : 

62 M. Ii. J. 107, Venkatappayya v. Ramakrist- 

4. (’35) 22 A.I.R. 1935 Mad. 699 : 158 I. C. 37 : 

69 M. Ii. J. 98, Bamuswaml Chettiar v. Suppiab 

Chettiar. 

5. (»39) A.I.R. 1939 Pat. 89 : 180 I. C. 201, Bajo 

Sahu V. Gbedi Barhi. 

6. (1860) 5 H. «fc N. 371 : 29 E. J. Ex. 193 : 1 

L. T. (N 8) 517 : 8 W. R. 307, Wyatt v. White. 

7. (’17) 4 A.I.R. 1917 Pat 43 : 40 I. C. 679, Jai 

Pande y. Jaldhari Raut. 


oral and documentary, was adduced in sup-| 
port of,the prosecution, the existence of 
strained relations between the parties for a 
long period w’as a ground for the award of: 
exemplary damages instead of refusing it.' 
The District Judge says at the end of i^ara. 7 
of his judgment: 

“The whole story of payment of money, of the 
execution of the lease deed, and of retention of 
the lease deed by the plaintiffs, appears to be 
totally improbable and unnatural.’* 

The Subordinate Judge uses stronger ex¬ 
pressions. To quote only a few sentences 
from his judgment: 

“To my mind these entries were inserted to suit 
the purpose of the defendant. His case was there¬ 
fore inherently and basically false and he had full 
knowledge of it. As the plaintiffs took out deli¬ 
very proceedings, he evidently wanted to coerce 
them info submission by taking out a search 
warrant.” 

The 'only ground given by th© learned 
District Judge to reduce the damages ceases 
to be a valid ground for such reduction. I 
quite agree that, if it was a mere question 
of amount, the High Court would not lightly 
interfere w’ith it in second aj^peal. But where 
the amount is substantially reduced by the 
District Court on a wi'ong view^, the error 
must be set right. I have already referred 
to the decision in 62 M. L. J. 107,® where the 
amount awarded by the Subordinate Judge 
was increased from Rs. 600 to Bs. 1500. The 
malice of the defendant comes into play 
only for assessing the mental pain or an¬ 
guish caused to th© plaintiffs, one of whom 
is a purdanashin lady and w’hos© house was 
searched. There are no materials before us 
on which any definite assessment could be 
made in money of this solatium that a Court 
is entitled to award in actions of this kind 
by way of exemplary damages. \Yhile the 
plaintiffs say that even the Rs. 2000 granted 
by the Subordinate Judge falls far short of 
the claim in the plaint wliich was for Rs. 3000 
out of which Rs. 3100 was claimed for the 
search, the comi^laint on the other side is 
that it is far too excessive. Tins is one of 
those cases where the Courts have to take 
an arbitrary view and arrive at some rough 
and ready figure as to what would meet the 
requirements of the case. I fix the damages 
at Rs. 1200 . I direct that defendant 1 do pay 
the plaintiffs the costs right through. The 
decree will be modified accordingly. Tlie 
memorandum of cross-objections is dismissed 
without any costs. 

C.R.K./g.N. Appeal allowed. 
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[Case No, 85.] 

A. I. R. (33) 1946 Madras 150 

Leach C. J. and kajamannar J. 
Kurallu Siiryanarayana — Appellant 

V. 

Aknmu'i Pitrnachandra Now and 
another — Nespondents. 

Appeal No. 275 of 1944, Decided oa 27th August 
1945, from decree of Dist. Court, Kistna at Cbllak- 
alapudi, D/- 4tli December 1943. 

Minor — A purchasing with minor’s funds 
property in his own name—Mortgage by A to 
B —Property to P sold subject to mortgage in 
execution of money decree against A — Ex¬ 
ecution sale declared not binding on minor in 
claim suit under O. 21, R. 63, Civil P. C. — P 
paying off B’s mortgage during claim proceed¬ 
ings — Suit by P for recovery of money paid 
to B —P can claim no relief against minor or 
his property — P can however recover money 
from B under S. 72, Contract Act — B has no 
relief against minor — Contract Act (1872), 
S. 72. 

A purchased property tvith minor’s money in 
his own name and mortgaged it to B. In execution 
of a simple mouey decree against A, this 
was purchased by P, subject to the mortgage of B. 
Minor then brought a suit under O. 21 B. 63 
against P to establish his rights. After the filing of 
suitand beforeit was decided in the minor’s favour 
P was required to x>ay money due under the mort¬ 
gage to B. Minor's suit was successful and P had 
to deliver x>^op€rty to him. P brought a suit 
against the minor and B, requiring them to repay 
the amount he had paid under the mortgage : 

Held (i) that A having no authority to mortgage 
minor’s property, P was not entitled to have the 
X)ropcrty charged for money i3aid by him to B and, 
therefore, he had no relief either against the 
minor or bis propertv ; (’19) 6 A.I.B. 1919 Mad, 
105, llel. oa ; [R 151 C IJ 

(ii) that both P and B were under a mistaken 

boUef that a valid mortgage bad been created. P, 
therefore, was entitled under S. 72, Contract Act, 
to a decree for repayment as against B : (’42) 29 
A. I. K. 1942 Mad. 590, Bel on. [R 151 C 1] 

(iii) that B could not obtain any relief against the 
minor : (*19) 6 A. I. R. 1919 Mad. 105, Itel. on-. 

[P 151 C 2] 

V. Govindarajachari and K. Mangaehari 

— for Appellant. 

M. A-pya Uao and B. V. Subravianiam — 

for Respondents. 

Leach C. J_Wlien the facts of this case 

are understood, the decision of the appeal 
presents no difliculty. On 19th May 1930 the 
land in suit was bought by two brothers, 
A. Brahniayya Sastri and K. Buryai)rakasa 
Kao. Thej' are referred to in the judgment 
of the trial Court as ‘‘the Sastri brothel's” 
and it will be convenient to refer to them as 
“the Sastri brothers” in this judgment. They 
bought the land in their own name. The 
money belonged to their nex>hew, defendant 1 
in the suit. AVith the balance of the money 
belonging to defendant 1 they commenced 
to build a house on the laud. The money 


was not sufficient to complete the building 
and in order to raise further funds they 
mortgaged the property to defendant 2 on 
20th August 1936 to secure a loan of Bs. 2000. 

In o. s. NO. 434 of 1937 one K. Kama- 
brahmam bad obtained a money decree 
against the Sastri brothers and in execution 
had attached the property in suit. On SOfch 
July 1938 defendant l, who is a nephew of 
the Sastri brothers, filed a claim petition in 
the execution proceedings. He averred that 
the property belonged to him. This applica¬ 
tion was dismissed and the sale then took 
place. At the auction the plaintiff bought the 
property for Rs. 1020, subject to the mortgage 
of defendant 2. On I 2 th September 1988, 
defendant l filed o. s. No. 880 of 1938 under 
the provisions of O. 21, R. 63, to establish his 
right to the property. On 25th September 
1939 the suit was dismissed. Defendant i 
appealed and his appeal was allowed on 23rd 
December 1940. The plaintiff then appealed 
to this Court, but he was unsuccessfub His 
appeal was dismissed on 25th September 

1941. On 30th September 1939, that is five 
days after defendant I’s suit had been dis¬ 
missed by the trial Court, defendant 2 called 
upon the plaintiff as the purchaser of the 
property to pay the sum of Rs. 2686-11-9, the 
amount then due upon the mortgage. On 
26th October 1939 the plaintiff paid to the 
bank in discharge of the mortgage the sum 
of Rs. 2664-2-6. The increase in the amount 
duo to defendant 2 i-epresented additional 
interest. 

On 16 th June 1942 defendant 1, as the 
result of his successful aj^peal, filed an appli¬ 
cation asking for an order for restitution. 
This was granted and he obtained delivery 
of the proi>erby. On 29th June 1942 the plain, 
tiff gave notice to defendant 2 requiring the 
repayment of the Bs. 2654-2-6. Defendant 2 
refused to comply with the demand and the 
plaintiff filed the present suit on 26th October 

1942 . The District Judge held that the mort¬ 
gage was void as against defendant 1 as the 
Sastri brothers had no right to charge the 
proi^'ty. In fact their action amounted to 
fraud on defendant 1. The District Judge 
refused the plaintiff relief os against defen¬ 
dant 2 on the ground that in paying the 
RS. 2G54-2-6 to defendant 2 he was a mere 
volunteer. The plaintiff has appealed. 

In the trial Court the plaintiff accepted 
the position that the property belonged to the 
minor. Ho could not do otherwise because 
he was a party to the minor’s suit and on 
appeal it was held that the property did 
belong to the minor. He asked, however, that 
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the property be charged with the Bs. 2654»2.6 
as that money had been spent on the com* 
Ipletion of the house. As the property did 
belong to the minor and as the Sastri bro* 
bhers had no authority to charge it, the 
plaintiff was clearly not entitled to any 
charge in respect of the money which he 
had paid to defendant 2. The case falls 
within the decision of this Court in 37 Ij. j. 
113.^ Therefore the District Judge was right 
in holding that the plaintiff was not entitled 
to any relief against the minor or the minor’s 
property. 

The question then is, is the plaintiff enti¬ 
tled to relief as against defendant 2 ? We 
think that he is and that the District Judge 
[erred in his decision on this part of the case. 
Section 72, Contract Act, says that a person 
to whom money has been paid, or anything 
delivered by mistake or under coercion, must 
repay or return it. When the plaintiff paid 
BS. 2654-2-6 to defendant 2 he was under the 
belief, and so was defendant 2, that a valid 
mortgage bad been created. That was a 
mistaken belief and it entitles the plaintiff 
to a decree for repayment as against defen¬ 
dant 2. The decision of this Court in I. L. B. 
1942 Mad. 669^ has direct application. The 
Subordinate Judge was wrong in regarding 
tbe plaintiff as a volunteer. In the course of 
his address on behalf of defendant 2 Mr. 
B. V. Subramaniam accepted the position 
that S. 72, Contract Act, applied as between 
the plaintiff and his client if the mortgage 
was invalid and that in such circumstances 
I. I/. R. 1942 Mad. 669® was directly in point. 
He attempted, however, to argue that the 
mortgage was binding on defendant i. Defen¬ 
dant 2 was not a party to the suit filed by 
defendant 1 under o. 2i, R. 63, and therefore 
the decision in that case was not binding on 
him. It was, however, open to defendant 2 
in the present suit to lead evidence, if he 
could, to show that the property did in fact 
belong to Sastri brothers. The first issue 
framed was to this effect. Defendant 2 did 
not lead any evidence on the question and 
as the record stands there is no material on 
which the argxtment can bo based. Moreover, 
in defendant 2’3 written statement no relief 
was sought as against defendant 1. The only 
contest was whether the plaintiff was entitled 
to relief against the defendants or either 
of them. 

1. (’19) 6 A. I. R. 1919 Mad. 105 : 51 I. C. 57 : 

37 M. Xi. J. 113, Ammani Ammal v. Bamasvramt 

Nftidu. 

2. (’42) 29 A. I. B. 1942 Mad. 590 : I. Tj. R. 1942 

Mftd. 669: 204 I.C. 169, Sowdra Bai v. Saraswati. 
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In 37 M. Xi. J. 113^ it was held that where 
the guardian of a minor purports to sell the 
minor’s properties as his own, tlie minor is 
entitled to recover possession and mesne 
profits on attaining his majority without 
repaying the debts binding upon him dis¬ 
charged out of the purchase money. There¬ 
fore it is obvious that defendant 2 cannot 
obtain relief against defendant 1 and, as we^ 
have already pointed out, no relief was 
sought in the ■written statement. The present 
argument is merely an afterthought when 
it became apparent that the plaintiff was 
entitled to recover the Bs. 2654-2-6 from 
defendant 2. The result is that the appeal is 
dismissed as against resi^ondent 1 (defen¬ 
dant l) and is allowed as against respon¬ 
dent 2 (defendant 2 ). The appellant will pay 
i*espondent I’s costs and will receive costs 
from respondent 2 who will also pay the 
appellant’s costs in the trial Court. Respon¬ 
dent 2 has filed a memorandum of cross- 
objections, but this has not been pressed. 
It is dismissed with costs as against the 
appellant. 

C.R.k/v.B. Oi'der accordinghj. 


[Case No. 86.] 

A. I. B. (33) 1946 Madras 151 

Yahya Art J. 

Sivalinga Pathar — Petitioner 

V. 

Narayani Ammal — PespondenL 

Civil Bevn. Petn. No. 444 of 1945, Decided on 
30tb August 1945, from order of Sub-Judge, 
Kumbakooam, D/- 7tb March 1945. 

Civil P. C. (1908), O. 6, R. 17 and O. 12, R.6 
— Interim decree passed under O. 12, R. 6 (3) 
(Madras amendment) partly preliminary and 
partly final — Right to amend pleadings after 
decree — Amendment sought to provide for 
relief in case there was change in case-law, 
not allowed — Civil P. C. (1908), S. 96 (3). 

A decree was passed under O. 12, R. 6 (.3) 
C. P. C., (Madras amendment) in favour of a plain¬ 
tiff widow for partition and enjoyment of separate 
possession of her share during her lifetime under 
the Hindu Women’s Rights to Property Act, 1937, 
but subject to reallotment of tbe properties being 
made at the time of final decree. In view of the 
observations of one of the Judges of the Federal 
Court in (’45) 32 A. I. R. 1945 F. C, 25 questioning 
the validity of tbe Act itself, the defendant, plain¬ 
tiff’s husband’s brother, who had agreed to tho 
decree, with a view to avail himself of any possible 
reversal by the Privy Council of the decision of tljc 
Federal Court bolding that tho Act was intra 
vires, sought to amend his written statement so as 
to have the bene&t of the opposite contention and 
contended that the order passed was not a decree. 

Held (i) that it was a decree which was partly 
preliminary and partly final. Because so far as it 
affected the particular items in question it was in 
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the nature of a final decree subject only to its 
being varied if necessary by way of re-allotment of 
the items by consent of the parties; [P 153 C 1, 2] 

(il) that it could not be varied either by consent 
of parties or by Court so far as the conceding to 
the plalntlfi of a half share in the divisible pro¬ 
perties mentioned in schedule; [P 153 C 23 

(Ui) that the ouly variation in the decree could 
be by way of re-allotment of the items. CP153C 23 

(iv) that the amendment sought could not be 
allowed as the admissions made by the defendant 
had gone beyond the stage of a decree duly passed: 
(’41) 28 A.I.R. 1941 P. C. 85, Dieting. [P 153 C 23 

J7eld further that S. 96 (3), Civil P. C., under 
which no appeal can be brought against a consent 
decree was also a strong ground against the defen¬ 
dant. [P 153 C 23 

CPC — 

(’44)'Chitaley, S. 2 (2) N. 9 and N. 12, Pt. 1; O. 
6, R. 17, N. 11, Pt. 12. 

K. Bhashyam and T. R. Srinivasan — for 
Petitioner, 

ii. Qopalaswami Ayyangar — for Respondent. 

Order _There were three brothers, Siva- 

liuga, Ekambara and Chockalinga. The last 
died about 12 years ago. Ekambara died on 
aeth July 1940 issueless leaving him surviv¬ 
ing his widow. Sivalinga was the survivor. 
After the death of her husband, Ekambara’s 
widow filed O. S. No. 8 of 1944 in the Court 
of the Subordinate Judge of Kumbakonam 
against Sivalinga as defendant i and Cho- 
ckalinga’s widow as defendant 2. She claimed 
inter alia a share in the properties other 
than agricultural lands by virtue of the 
provisions of the Hindu Women’s Rights to 
rroi)Grty Act, 1937. In his written statement, 
defendant 1 while contesting the suit on other 
matters stated with reference to her claim to 
the division of houses and movable inoper- 
ties that he had no objection to the partition 
of the divisible items comin'ised under those 
schedules and to the separate possession and 
enjoyment of a moiety of the said items by 
the plaintiff until her death. On the basis of 
this admission the plaintiff apifiied under 
O. 12, rule G for a decree being passed in 
respect of A schedule properties and notice 
of the application was given. Defendant I’s 
advocate appeared and stated that defendant 
I had no objection to an interim decree for 
partition as in-ayed for provided it was made 
on the understanding that it did not debar 
any ro-allotment of the properties at the final 
decree stage if such a re-allotment was con¬ 
sidered necessary or desirable in order to 
make i^rovisions for discharge of family 
debts or payment of maintenance dues if such 
debts or maintenance claim are found to he 
really i)ayahle from the family proi:>ertiGs. 
The Court passed, on the basis of the admis¬ 
sions contained in the written statement as 


well as on the representation made by 
defendant l*s advocate, an interim decree as 
prayed for on the application uiider o. 12 , B. 
6 . A commissioner was appointed in due 
course for the division of the items and 
ultimately an order was passed on I4th Octo¬ 
ber 1944 in the following terms : 

“It is agreed that subject to re-allotmeut when 
the final decree is being passed, the properties 
(houses and shops) may be divided as follows. Plain- 
tiS to take items 2 and 5 to 9 and defendant 1 to 
take items 1, 4 and 10 and to give to defendant 2 
the portion suggested by commissioner in item 1 for 
her residence. Item 3 is not at present available for 
division as it is in the possession of an alienee.” 

A decree was also drawn up on the same 
date in accordance with this order. In the 
meantime the question as to the intra vires 
of the Hindu Women’s Bights to Property Act 
of 1937 was being considered by the Courts. On 
a reference made by the Governor-General to 
the Federal Court, that Court held in 1941-2 
M. L. J. 12^ that the Act was intra vires. The 
matter came up before this Court in 1944-1 
M.L. J. Following the ruling of the Federal 
Ck)ui*t it was held that the Act was intra vires 
the x>owers of the Central Legislature except 
with regard to the i>rovisions affecting agricul¬ 
tural lands. This decision went up in appeal 
to the Federal Court and that Court by a 
majority in 1945-1 M. L. J. 108® upheld the 
decree of the Court. One of the three Judges 
of the Federal Court however took a contrary 
view. Apparently, in view of the circum¬ 
stance, defendant 1 felt it necessary to amend 
his written statement so as to have the 
benefit of the opposite contention in case, on 
a further appeal to the Judicial Committee, 
the view should prevail that the said Act 
was not within the law making authority of 
the Central Legislature. The lower Court 
refused to ptermit defendant 1 to amend his 
written statement and defendant 1 seeks by 
this petition to revise the said order. 

The question is whetlier on account of 
these considerations and, in the circumstances 
of the case, it was open to defendant i 
to amend his written statement so as to 
embody contentions which were directly 
opix)site to what he had urged in his original 
written statement. Learned counsel for the 

1. (’41) 28 A. I. B. 1941 F. C. 72 : I. L. B. (1941) 
Kar. F. C. 148: 1941 F C. R. 12; 194 I. C. 357 : 
1941-2 M. Ij. 3. 12 (F. C.), In tbe matter of the 
Hindu Women’s Rights to Property Act, 1937. 

2. (’44) 31 A.I.R. 1944 Mad. 340. : I. L. R. (1944) 
Mad. 556 : 1944-1 M. L. J. 70, Umayal Achi v. 
Laksbmi Achi, 

3. (’45) 32 A. I. R. 1945 F. C. 26 : I. h. R. 
(1945) Kar. F. C. 39 : 1945 F. C. R. 1 : 1945-1 
M. h. J. 108 (F. C.), Umayal Achi. v. Lakshmi 
Achi. 
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In re D. Narasimha Aiyar 


petitioner has raised two contentions in this 
connection.^The first is that the decree passed 
in this case which is called the interim 
decree is neither in form nor in substance a 
decree within the meaning of S. 2 (2), Civil 
P. C, and that it is not conclusive even so 
far as the Subordinate Judge is concerned as 
under the terms of the decree itself, it was 
open to the parties and to the Court to make 
further re-allotments. The second contention 
is that even if it is an interim decree, it is 
not in the nature of a preliminary decree as 
contemplated in S. 97, Civil P. C., and that 
consequently there is no bar to the i>etitioner 
raising the question of the validity of the 
so-called interim decree in an appeal against 
the decree that might ultimately be passed 
by the Court. He draws attention to cl. (2) 
of O. 20, R. 18, to show that a decree of this 
kind could not properly be treated as a 
preliminary decree such as would -fall within 
the ambit of S. 97. He argues that having 
regard to the language of s. 105, it would be 
open to him not to prefer an appeal against 
the interim decree but to wait until the final 
decree was passed and to ’object to this 
decree in a ground of objection raised in the 
memorandum of appeal to be filed therein. 

I am unable to accept any of these con¬ 
tentions. Clause (iii) of o. 12 , R. 6 says that 
whenever an order or judgment is pro¬ 
nounced under the provisions of this rule, 
a decree may be drawn up in accordance 
with such order or judgment and bearing 
the same date as the day on which the order 
or judgment was pronounced. A decree was 
accordingly jmssed in the present case. The 
rule does not seem to contemplate an order 
having the status of a decree being passed 
on an application made under 0.12, R. 6. 
The contention that the reservation made 
in the said decree about its being subject to 
further re-allotments at the stage of the final 
decree to my mind does not take away from 
it the effect or character of a decree. A decree 
may be either preliminary or final and may 
be partly preliminary and partly final. In 
the present case, the decree does not refer 
to either sch. B or sch. O. It covers all items 
in sch. A except item 3 w’hich being in the 
hands of an alienee, was not dealt with. 
Out of the remaining 9 items, six were 
allotted to the plaintiff and three to defen¬ 
dant 1 . One of the three items given to 
defendant 1 consisted of the family house 
being item 1 and the decree provided that 
defendant 2 Chockalinga’s widow was entitled 
to reside in the jwrtion thereof which was 
marked out by the Commissioner. Any re- 
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allotment that could possibly be made there¬ 
after at the final decree stage could only be 
with reference to those nine items. There 
could be no further variation of this decree 
either by consent of parties or by order of 
Court, so far as the conceding to the plaintiff 
of a half share in the divisible properties 
went. Therefore the argument that the decree 
in question does not amount to a decree 
because of the existence of this reservation 
therein has no force. It will perhaps be right 
to call this a decree partly preliminary and 
partly final because so far as it affects the 
particular items in question, it is in the 
nature of a final decree subject only to its 
being varied if nece^ary by way of re¬ 
allotment of the items by consent of the 
parties. Reference was made for the peti- 
tioner to i. L. R. (1942) Bom. 75,* but in that 
case there had actually been an alteration 
in the case law which had, as their Lord- 
ships of the Privy Council pointed out, pro¬ 
duced an embarrassing situation for the 
appellants. In the present case, however, no 
such change in the case law has yet occur¬ 
red and the petitioner is only seeking by 
way of abundant caution to provide for a 
relief which be might be able to urge in case 
there should be an apj^cal to the Privy 
Council and in the event of the Privy 
Council taking a view conformable to his 
contentions. That to my mind is no ground] 
for allowing an amendment when the ad-1 
missions made by him have gone beyond 
the stage of a decree duly passed. The 
learned advocate for the respondent has 
drawn my attention to cl. (iii) of s. 96, Civil 
P. C., under which no appeal can be brought 
against a consent decree. That also seems 
to me to be a strong ground against the 
petitioner. The order of the learned Subordi¬ 
nate Judge was right and does not call for 
any interference. The civil revision petition 
is dismissed with costs. 

C.R.K./V.B. Petition dismissed. 

4. (’41) 28 A.I.R. 1941 P. C. 85 : I. L. R. (1942) 
Bora. 75 : I. L. R. (1941) Kav. P. C. 134 ; 69 
I. A. 64 : 196 I. C. 518 (P.C.), Appa Trimbak v. 
Wamaii Govind. 


[Case No. 87.] 

A. I. R. (33} 1946 Madras 153 

Kuppuswami Aiyar J. 

In ve X). Narasimha Aiyar — Petitioner. 

Criminal Revn. Case No. 835 and Criminal Revn. 
Ptn^ No, 779 of 1945, Decided on 23rd November 
1945, from order of Sub-divisional First Class 
Magistrate, Ariyalur, D/- 27th June 1945. 
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Madras Tralfic Rules, R. 39 (1) (b)-~^f{ence 
under — Person carried on carrier of cycle 
commits offence. 

4 

A person who is sitting on the carrier and is 
carri^ on the cycle is guilty of an offence under 
R. 39 (1) (b) as it must be said that he is riding 
the cycle ‘in any other manner than on the saddle.* 

[P 154 C 1] 

G. Oopala&ioami — for Petitioner. 

Public Prosecutor — for the Crown. 

Order. — Rule 39 (i) (b). Traffic Rules, 
runs thus : “ No person shall ride a cycle on 
any road in any other manner than on the 
saddle.’* Admittedly, the petitioner was rid¬ 
ing not on the saddle but on the carrier 
behind the saddle and above the wheels. He 
is. therefore, guilty of the ^offence with which 
he has been charged. 

What is contended is that what was in¬ 
tended to be prohibited was the propulsion 
of the wheels by moving the pedal without 
'sitting on the saddle. That also could he 
said to be prohibited as it is riding in any 
other manner hut by sitting in any place 
without propelling the wheels. Etymologi¬ 
cally, it will he correct to say that the man 
who is sitting on the carrier and is carried 
on the cycle, is riding the cycle. But then 
he will not be riding it sitting on the saddle. 
The petitioner was rightly convicted and the 
sentence cannot be said to be excessive. The 
petition is dismissed. 

C.R.K./v.B. Hevision dismissed. 


[Case No. 88.] 

A. I. R. (33) 1946 Madras 154 
Wadsworth and PATANJAiii 

Sastri JJ. 

Chakrapu An janeyulu and others — 

Appellants 

V. 

Kalalcoti Sarvayya and others — 

Uespondenis. 

Appeal Nos. 411 and 568 of 1944, Decided on 
10th August 1945, against orders of Dist, Court, 
West Godavari, D/- 15th March 1944. 

(a) Madras Agriculturists’ Relief Act (4 [IV] 
of 1938), S. 8, Explanation — Renewal of debt 
must be in favour of same creditor—Debtors 
owing debt to A and another debt to B —Both 
debts discharged by execution of joint mort¬ 
gage in favour of A and B — Mortgage is not 
renewal. 

The renewal of a debt within S. 8, Explanation, 
must be in favour of the same creditor. There can 
bo no renewal of an anterior debt in favour of a 
diflerent creditor. When a debt due by the debtors 
to A and another debt due by the same debtors 
to B have been discharged by a joint mortgage 
executed by the debtors in favour of A and B the 
mortgage cannot be said to be a renewal within 
S. 8, Explanation becau.so tbe two joint creditors 
cannot be deemed to be the same creditors as 


either or both of the individual creditors ant ing 
separately and independently of each other : (’44) 
31 A. I. B. 1944 Mad. 499; C45) 32 A. I. B, 1945 
Mad. 113 and C. R. F. No. ^50 of 1940, Ref. on. 

[P 166 C 1 3 

(b) Madras Agriculturists* Relief Act (4 [IV} 
of 1938), S. 8, Explanation—Pronote in favour 
of widow discharged by execution of mortgage 
in favour of her adopted son—Mortgage is not 
renewal of earlier debt. 

Where a pronote executed by the debtor in 
favour of a widow is'discharged by the execution of 
a mortgage by the debtor in favour of her adopted 
son the mortgage cannot be said to be a renewal 
of the earlier debt because the creditors are not 
the same. The Court cannot go into the question 
whether the mother was the benamidar of her 
husband. [P 164 C 2; P 155 C 1] 

D. Sui-yaprahasa Bao — for Appellants. 

G. Chandrasehhara Sastri — for Respondents. 

Wadsworth J. — These two appeals 
arise out of an application to declare the 
amount due under a mortgage, applying 
Madras Act, 4 [ivj of 1938, and the rules 
framed thereunder. The mortgage in ques¬ 
tion is Ex. D-i dated 20th November 1936 
for a sum of rs. 6680 in favour of two 
persons each of whom was previously entitled 
to amounts from the debtors which were 
equalised and clubbed together in the joint 
transaction. There is nothing in the recitals 
of the mortgage Ex. D.l to indicate that the 
debts due to each of the two mortgagees 
separately were to be kept separate under 
the mortgage contract. The position there¬ 
fore is that a debt due to A and another 
debt due by the same debtors to B have 
been dischaiged by a joint mortgage exe¬ 
cuted by tbe debtors in favour of A and B. 
The lower Court has treated the mortgage 
as if it were not one debt but two debts and 
has scaled down each portion separately. 
C. M. A. NO. 411 of 1944 is an appeal by the 
mortgagoi’S in respect of the disallowance of 
their claim to relief having regard to the 
antecedent history of the portion of the 
mortgage debt due to second mortgagee. 
C. M. A. NO. 568 of 1944 is an appeal by the 
first mortgagee against the relief given to 
the mortgagors in respiect of the antecedent 
history of the portion of the debt due to him. 

Quite apart from the question whether 
there is any renewal at all by the joint 
mortgage, it is plain that tbe contention of 
tbe appeUants in C. M. A. No. 411 of 1944 
must fail because the antecedent promissoi^ 
note which is discharged by the mortgage is 
not in favour of the second mortgagee but 
in favour of the second mortgagee’s adoptive 
mother and obviously one cannot go into 
the question whether she was a benamidar 
for her husband. There can be no renewal 
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{of an anterior debt in favour of a different 
creditor. The appeal of the first mortgagee 
raises the basic question whether ihere can 
be any renewal at all in the present circum. 
stance. It has been repeatedly held that 
when a debt due to A and S is discharged 
by the execution of another document in 
favour of A alone» there is no renewal 
because the creditors are not the same : vide 
1944-3 M. Ij. J. 142^ and 1944-2 M. I/. J. 390.^ 
It was held by one of us in an unrejwrted 
case—C. R. P. No. 2060 of 1940—that when a 
promissory note in favour of ^ is discharged 
by another promissory note in favour of A 
and B there is no renewal because the 
creditor is not the same. It seems to us that 
the same principle must apply here. No 
doubt this is a clubbing of two debts each 
due to one of the joint mortgagees at the 
time of the execution of the joint mortgage; 
but in substance what we have to decide is 
whether the discharge of a debt in-favour 
of A by the execution of a new document in 
favour of A and ^ is a renewal and whether 
the discharge of a debt in favour of B by 
the execution of a new document in favour 
of A and £ is a renewal. It seems to us that 
the two joint creditors cannot be deemed to 
be the same creditors as either or both of 
the two individual creditors acting separately 
and independently of each other. In this 
{view we dismiss c. M. A. No. 411 of 1944 with 
costs and we allow c. M. A. No. 668 of 1944 
with costs and there will be a declaration 
that the amount due on the mortgage is the 
principal sum of Rs. 6680 with interest at 
five jjer cent, from 20th November 1936 up to 
22nd March 1938 and thereafter at six i>er 
cent, per annum the payment of RS. 400 
being adjusted to principal as on Ist April 
1937. 

C.R.K./G.N. Order accordingly. 

1. (’44) 31 A.I.R. 1944 Mad 499 : 1944-2 M. L. J. 
142, Swami Setti v. Ijakshmi Reddi. 

2. (’45) 32 A.I.R. 1945 Mad. 113 : 219 I. C. 512 : 
1944-2 M. L. J. 390, Balireddl Vissanna v. 
Appalanarasayja. 

[Case No. 89.] 

A. 1. R. (33) 1946 Madras 153 

HORWLLIi AND BELD JJ. 

Srimath Thirumala Venkata Sltrini. 
vasa charyulu Ayyavarlam Garu 
and another — Appellants 

V. 

Srimath Kidamhi Srinivasa Venkata- 

varadacharytihc — Respondent. 

Appeal No. 194 of 1944, Decided on 6th Septem¬ 
ber 1945, from order of Sub-Judge, Ellore, D/- 
27th January 1944. 


Civil P. C. (1908), S. 47 — Question relating 
to discharge of decree—Person acqxuring equity 
of redemption in part of mortgaged property 
and then taking assignment of mortgage 
decree — There is no pro tanto discharge of 
mortgage decree—Objection that assignee can 
execute only for proportionate share of decree 
amount, cannot be raised in execution. 

Where a person acquires the rights of the mort¬ 
gagor in a part of the mortgaged property and then 
obtains an assignment of the mortgage decree, 
there is no pro tanto discharge of the decree and, 
therefore, the objection that the assignee decree- 
holder is entitled to execute the decree only for the 
decree amount minus the proportionate burden of 
the decree resting upon the part purchased by him, 
cannot be raised in execution as it does not relate 
to the discharge of the decree. The equity if any 
between the parties can only be adjusted by an 
independent suit for contribution : (*43) 30 A.l 
1943 Mad. 637 ; (’36) 23 A. 1. B. 1936 Cal. 537, 
34 Cal 13 and (’23) 10 A. I. R. 1923 Pat 44, 
Approved; (’34) 21 A. I. R. 1934 Mad. 250 and 
(’20) 7 A. I. R. 1920 All. 129, Dissented. 

[P 156 1 ; P 157 C 2] 

C P. Cm — 

(’44) Chitaley, S. 47, N. 71-a, pt. 36, N. 24, pt. 1. 

(*41) Mulla, S. 47, Pago 182 ‘Questions not re¬ 
lating to execution, discharge or satisfaction.’ 

P. Somasundaram — for Appellants. 

P. Saiyanarayana liao — for Respondent. 

Horwill J.— The execution petition out 
of which this appeal arises was in execution 
of a final mortgage decree of icth June 1942 
in o. S. NO. 15 of 1939. One of the items 
mortgaged, namely, item 4, was purchased , 
by defendant 2 in execution of a money 
decree against the mortgagor; and, on 
27th December 1942, the respondent acquired 
the rights of defendant 2 in this property. 
On 19th March 1943, by Ex. P-i, the res¬ 
pondent obtained an assignment of the 
mortgage decree in o. S. No. 15 of 1939. He 
now seeks to execute the decree in O. S. No. 15 
of 1939; and some of the defendants opposed 
the execution of the decree on the ground that 
since the respondent had acquired the rights 
of the mortgagor in a part of the property 
and had become a transferee-decree-holder, 
he was not entitled to execute the decree at 
all; and even if lie were, he would be 
entitled to execute it only for the decree 
amount minus the proportionate burden of 
the decree resting upon item 4. The learned 
Subordinate Judge overruled the objection 
and ordered the decree to be executed for 
the full decree amount. He held that the 
equities in favour of the appellants could be 
considered only in a suit by them for con¬ 
tribution. In appeal, the appellants have 
not argued the extreme case which they 
adopted in the lower Court of contending 
tliat the decree could not be executed at all. 
They content themselves here with arguing 


156 Madras Srinivasacharyulu v. Yenkatavaradacharyulu A. 


that the decree can be executed only for the 
proportionate share of the decree amount. 
The question whether the objections of the 
appellants are tenable or not depends upon 
whether, in the words of S. 47, Civil P. C., 
these matters relate to the "execution, dis¬ 
charge or satisfaction of the decree.” If they 
do, then the Court is bound to consider the 
questions raised by the appellants; if not 
then the Court is precluded from going into 
those questions; and the parties must have 
their equities adjusted in a separate suit. It 
is argued that the question raised relates to 
the discharge of the decree; it is said that 
upon the respondent’s acquiring an interest 
in item 4 of the property and then obtaining 
an assignment of the decree, there was a 
pro tanto and automatic discharge of the 
decree. ISven if there had been no decree 
and we were considering a claim by a 
mortgagee who had acquired the interests 
of a mortgagor, it would be difficult to see 
how there could have been an automatic 
discharge of the mortgage amount. A mort¬ 
gagor could resist a claim by the mortgagee 
for the full amount only by ai^plying S. 60, 
Transfer of Property Act, which enunciates 
the principle that the mortgagor cannot 
redeem the mortgage only in part, accord¬ 
ing to his share, except in cases where the 
' mortgagee has acquired the interests of a 
mortgagor. The last paragraph of S. 60 says: 

“Nothing in this section shall entitle a person 
interested in a share only of the mortgaged pro¬ 
perty to redeeni his own share onJy, on payment 
of a proportionate part of the amount remaining 
due on the mortgage, except only where a mort¬ 
gagee, or, if there are more mortgagees than oue, 
all such mortgagees, has or have acquired, m 
whole or in part, the share of the mortgagor.” 

In 1942 - 2 -M. L. J. 390' theiu Lordships of the 
Privy Council had to decide whether a mort¬ 
gagee who had released some of the property 
could sue for the whole of the mortgage 
amount from the mortgagors owning the 
other property; and they had occasion in that 
connection to discuss in detatil the effect of 
of S. GO, Transfer of Property Act, and in 
particular the exception. They said: 

“But the exception is made in the later case 
(the case of the mortgagee acquiring the interest 
of the mortgagor) not on the footing that it is 
unjust that the full burden of the security should 
be imposed on the other parts of the property; but 
because their claim to contribution has now 
become a claim against the mortgagee or his 
interest in the equity of redemption. Circuity of 
action is thought to be avoided if partial redemp¬ 
tion be permitted.” 

1. (’42) 20 A. I. R. 1942 P. C. 50 : I. L. R. (1942) 

All 608 :202 I. C. 265:1942-2 M. L. J. 390 (P. C.) 

Shah Ram Cband. v. Parbbu Dayal. 


It is thus seen that the reason why a 
mortgagee who acquires the interest of a 
mortgagor cannot be given a decree for the 
full amount is that he has himself become 
owner of a part of the mortgaged property 
and so his share of the mortgage burden 
can be set off even in the mortgage suit 
against the claim on the mortgage. There is 
in such a case no fiction of a pro tanto 
discharge of the mortgage amount, except 
in a very loose sense of that expression. When 
we come to consider the case with which we 
have to deal in this appeal, namely, w'here 
a decree has been passed, it is still more 
difficult to see how by the acquiring of the 
decree the decree can be said to have been 
automatically discharged in part. It seems 
to us that a decree can only be discharged 
either by a payment of the whole or part 
of the decree amount or by agreement between 
the parties. There is some authority for the 
appellants* contention, however, in 42 ABIj. 
544 .^ The decision in that case was based on 

Q 

a decision of Mahmood J. in 10 ALL. 570, 

where the learned Judge said : 

“When subsequent to a decree a portion of the 
rights to which the decree relates devolves either 
by inheritance or otherwise upon the judgment- 
debtor, or is acquired by him under a valid transfer, 
the decree does not become incapable of execution, 
but is extinguished only pro tanto.” 

The learned Judges then stated that they 
aj)prove of this rule enunciated by Mah¬ 
mood J. and proceeded to rej^eat it iu their 
own words without any fresh argument. This 
decision was followed by Madhavan Nair J. 
in A.I.R. 1934 Mad. 250.^ The learned Judge 


held that by fusion of the interests of the 
mortgagor and the mortgagee, the mort¬ 
gage decree had become discharged pro tanto 
and the assignee-deoree-holder could i^roceed 
against the property w'hich he had not pur¬ 
chased after deducting the proportionate bur¬ 
den on his own property of the mortgage 
debt. The correctness of the above statement 
iu 42 ALL. 544^ seems to have been assumed; 
and the learned Judge therefore dhected 
bimself only to the special circumstances of 
the case before him to consider whether there 
was any reason why the principles laid down 
in 42 ALL. 544® could not be applied to the 
case under consideration. He held that there 
was not. 

There is another line of cases based on 
34 cal. 13 ,® in which it was held that these 

2. (’20) 7 A.I.R. 1920 AU. 129 : 42 AU. 544 : 58 
I. C. 743, Sarjtt Kumar v. Thakur Prasad. 

3. (’88) 10 AU. 670, Kudbai v. Sheo I^yal. 

4. (’34) 21 A.I.R. 1934 Mad. 250 : 141 I. C. 366, 
Chinniab Rowtber v. Muthuraman Chettiar. 

5. (’07) 34 Cal. 13, Amirchand v. Sheo Pershad. 
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questions cannot be raised in execution. The 
learned Judges recognised that there had 
been' some conflict of authority on this point 
and said that they would have been disposed 
to refer the matter to a Full Bench, but 
thought it unnecessary to do so; because it 
was clear that no apportionment could take 
place in execution proceedings. It is true 
that the learned Judges were influenced to 
some extent by the difficulties that would 
arise in considering these matters in execu* 
tion, where all the persons interested in the 
apportionment were not parties to the exe¬ 
cution—a matter that would seem to us irre¬ 
levant, because if the questions raised relate 
to the discharge and satisfaction of a decree 
they must be considered in execution, how¬ 
ever complicated they might be. However, 
the learned Judges were definitely of opinion 
that the balance of authority was in favour 
of the view that such questions could not be 
raised in execution proceedings. Although 
the matter was not discussed fully in 34 cal. 
13,® it is the basis of all subsequent decisions 
of that Court on the same question. The 
Calcutta view has been set out very clearly 
in the judgment of Mitter J. in A. l. R. 1936 
Cal. 537,® and we are in complete accord 
with the learned Judge’s reasoning therein. 
The same view is held in Patna, the leading 
case being A.I.R. 1923 pat. 44.^ A large num¬ 
ber of cases were apparently cited before the 
Court, though they were not specifically re¬ 
ferred to in the judgment. The learned 
Judges said ; 

I'lt is unnecessary to discuss all those authorities; 
it is sufficient to s&y that though here and there a 
discordant note has been struck, still the balance 
of authority is clearly in favour of the view that 
the dectee-holder has the conduct of the sale and 
IS entitled to execute the decree against any of the 
mortgaged property as he pleases, and that, if any 
question of equity arises between the decree-holder 
and the persons to whom the equity of redemption 
m the mortgaged properties or in any of them may 
have subsequently become vested, that equity can 
only be enforced by an Independent suit for contri¬ 
bution and not in proceeding's for execution*’* 

The learned Judges do not specifically say 
that there was not a pro tanto discharge, but 
the judgment proceeds on the basis that the 
judgment-debtors had nothing but an equity 
in their favour. If there had been a pro tanto 
discharge, all reference to equities would have 
been out of place; for the decree would not be 
legally enforceable for the full amount. The 
Calcutta and Patna rulings have been follow¬ 
ed by Kuppuswami Ayyar J. in two recent 

6. 036) 23 A.I.R. 1936 Cal. 637 : 168 I. C. 416, 

Aymamud v. Ebaruddin. 

7. (’23) 10 A.I.R. 1923 Pat. 44 : 71 I. C. 26, Sarji 

Lai V. Baijuath Prasbad. 


decisions. The first was 1943-2 M.L.J. 46 .® The 
Allahabad case was not there referred to.; 
but the learned Judge agreed with the deci^ 
sions of the Calcutta and Patna High Coimts 
in the cases above cited. In C. M. S. A. nos. 
249 and 250 of 1941 he followed his previous 
decision, quoting an extract from the judg¬ 
ment of King J. on the same point in c. M. 
S. A. No. 142 of 1937. In our view, there was 
no p7'o tanto discharge of the decree, and 
that view seems borne out by the weight of 
authority. The appeal is dismissed with costs. 

c.R.K./v.w. Appeal dismissed. 

8. (*43) 30 A.I.R. 1943 Mad. 637 : 213 I. C. 382 : 
1943-2 M.L.J. 45, Veerappa Ohettiar v. Chandra- 
mouleswara Iyer, 

[Case No. 90.] 
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Chandrasekhara Aiyar J. 

In re Thamhi Iyengar and others 

Petitioners. 

Criminal Revn. No. 640 and Cri. Revn. Petn. 
No. 598 of 1945, Decided on 26th October 1945, 
to revise judgment of Sub-Divisional Magistrate, 
Kumbakonam, D/- 23rd April 1945. 

Madras Gaming Act (3 [III] of 1930), Ss. 5 
and 6—Warrant issued under S. S not setting 
out that officer issuing it had reason to believe 
that house was being used as common gaming 
house — Presumption under S. 6 does not 
apply. 

It is only if there is a proper compliance with 
the terms of S. 5 that the presumption under S. 6 
will apply. Where the warrant issued under S. 5 
does not set out that the officer who issued it had 
reason to believe that the house in question was 
being used as a “common gaming house" and all 
it states is that information had been laid before 
him that gambling was going on in a certain 
house, the presumx)tion under S. 6 does not arise. 

[P 167 C 2; P 158 C Ij 

Q. N. Chari — for Petitioners. 

P^tblic Prosecutor — for the Crown. 

Order. — Only a technical objection has 
been taken to the correctness of the convic¬ 
tions in this case under the Gaming Act, 
but I am afraid the objection bas to be 
allowed. The warrant issued under s. 6 does 
not set out that the Deputy Superintendent of 
Police, who issued it, had reason to believe 
that the house in question was being used 
as a “common gaming house.’’ All that it 
states is that information had been laid be¬ 
fore him that gambling was going on in 
house NO. 67 Iyengar Street. It is only if 
there is a proper compliance with the terms 
of S. 5 that the i^resumption under s. 6 will 
apply. As a matter of fact, there is no proof 
in this case, apart from the presumption that 
can be raised under s. 6, that the house was 
used for the profit or gain of the i^erson 
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owning or occupying it. In the circumstances, 
the presumption does not arise and, in the 
absence of si)6cific evidence, the convictions 
have to be set aside. It is desirable that 
officers who issue warrants under Section 6, 
Gaming Act, should take good care to employ 
the language of the section in the warrants, 
provided, of course, they are satisfied on 
information received by them, that any place 


falls within the definition of a common 
gaming house” within the Act. The convic¬ 
tions and the sentences are set aside. The 
tines, if paid, will be refunded. The cash 
<M. O. 3) seized fr6^ accused-»l given 

back to him. 

c.r.k./d.s. ‘ C ^ iviciioif '^ a ^ de . 

Adv oc a ', ? —High Ctjurc 

A. 1. R. (33) 19|6 Madras 158 

Patanjali Sastri ani^^6man JJ. 


PutliulcuzUi Neelakantam Nambisan's 
son Karnavan Sankaran Nambisaii 

— Appellant 

V. 

Koottal Manikkam Devastoam Utama 
Manikkam Keralan theThacliutayya 
Kaiinal Avergal — Itespondent. 

Appeal No. 480 of 1944, Decided on 8th October 
1945, from order of Sub-Judge, Ottapalam, D/-lst 
July 1944. 

(a) Madras Agriculturists* Relief Act (4 [IV] 
oi 1938), Ss.20 and 19—Stay of execution granted 
under S. 20—Application for relief under S. 19— 
Limitation for, under proviso to S. 20 applies 
whether execution proceedings were taken in 
Court which passed the decree or some other 
Court. 

There is nothing in S. 20 to -warrant a distinc¬ 
tion between execution prooeediugs taken in Court 
which passed the decree and a similar proceeding 
taken in a Court other than the one which passed 
the decree. In both cases applications for stay can 
be made under S. 20 and if stay is ordered, then 
the proviso to the section is attracted so as to 
make it incumbent upon the judgment-debtor to 
file an application for relief under S. 19 within 
sixty days of the stay order. [P 159 C 1] 

(b) Madras Agriculturists* Relief Act (4 [IVJ 
of 1938), Ss. 19 and 20 proviso—Stay obtained 
by junior member of tarwad—Subsequent ap¬ 
plication under S. 19 by karnavan must be 
within sixty days of such stay. 

In the case of a debt due by a joint Hindu 
family, S, 19 expressly emi>owers any member^of 
the family, whether he is the judgment-debtor or 
not to apply for relief uuder the section. The relief 
of stay uudeV S. 20 being only ancillary to the 
application for relief under S. 19, any member of 
the family has also the power to apply for stay. 
Consequently, when a junior member obtains a 
stay under S. 20 any subsequent application under 
S. 19 by the manager must be made within the 
period prescribed by S. 20 from the date of such 
stay. , [P 159 C 1] 


D. A, KrishnaVaTiar a'tyA'D.'H.. Namhudiripad 

— for Appellant. 

P. Qovi-nda Menon — for Respondent. , 

Patanjali Sastri J. —This appeal arises 
out of an application uuder S. 19, Madras 
Agriculturists* Belief Act, 1938, to scale down 
the decree passed in O. s. no. 46 of 1932 on 
the file of the Subordinate Judge’s Court of 
Ottapalam. The decree was passed upon a 
hyi)otbecation bond executed by defendants l 
to 4 who were members of a tarwad gov- 
erned by ordinary Hindu law. Defendants 1 
to 3 are brothers and defendant 4 is the son 
of defendant 1. The mortgaged properties 
having been sold, a personal decree for the 
balance remaining due on the hypothecation 
was i^assed on 27th January 1938. Certain 
proijerties, belonging to the family which 
had already been attached were sought to 
be sold in execution of this decree. At that 
stage defendant 4 filed an application <E. A. 
NO. 878 of 1940) under S. 20 of the Act for 
stay of execution, and stay was ordered. But 
defendant 4 did not file any application for 
scaling down the decree under S. 19 within 
sixty days thereafter. Defendant 1 who is the 
manager of the family applied again for a 
stay of execution in E. A. No. 1056 of 1943 on 
20 th December 1943. This petition was dis- 
missed so far as the properties of the tarwad 
were concerned, but stay was ordered as 
regards defendant I’s personal liability under 
the decree. Defendant 1 then filed the present 
application as the karnavan of the tarwad 
for scaling down the decree under S. 19 of 
the Act. This application was dismissed as 
barred by time under the proviso to S. 20. 
Hence this appeal. 

The question of bar under s. 20 arises not 
with reference to the stay obtained by defen- 
dantlinE. A.N0.1055 of 1943, for the present 
application under s. 19 was admittedly filed 
within sixty days of the order of stay, but 
with reference to the stay obtained by defen- 
dant 4 in his earlier application for stay 
E. A. NO. 878 of 1940 which, as we have 
already stated, was allowed. It is argued for 
the appellant (defendant l) that inasmuch as 
the CJourt which was executing the deci-ee 
was also the Court which passed the decree, 
s. 20 had no application to this case, that 
therefore the application made by 
dant 4 under that section for stay should ^ 
ignored and that as this Court has held in 
Cj R. 1939 Mad. 886^ that apart from the 
period prescribed under the proviso to S. 20 

1. (’39) 26 A.I.R. 1939 Mad. 613 ; I. L. R. (193®) 
Mad. 886 : 186 I. C. 379. Kumaraswanu v. Thir- 

ruvengadatba. 
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there is no x>erlod of limitation for making 
an application under s. 19, the present ap* 
plication should not have been dismissed as 
barred by time. "We are unable to accept 
this contention. There is nothing in s. 20 of 
the Act as we read it to warrant the distinc¬ 
tion sought to be made on behalf of the ap¬ 
pellant between an execution proceeding 
taken in Court which passed the decree and 
a similar proceeding taken in a Court other 
than the one which passed the decree. In 
both cases applications for stay can be made 
under s. 20 and if a stay is ordered, then the 
proviso to the section is attracted so as to 
make it incumbent upon the judgment- 
debtor to file an application for relief under 
S. 19 within sixty days of the stay order. 

It was next urged that defendant 4 who 
is only a junior member of the tarwad had 
no authority to make an application on 
behalf of the tarwad under s. 20 and any stay 
order obtained by him could not operate to 
bar an application made by the karnavan 
under S. 19 even though the latter applica¬ 
tion was filed beyond sixty days of such 
order. It is no doubt true that a junior 
member of a Hindu joint family cannot act 
so as to bind the family as a whole by the 
consequences of his act. But S. 19 of the Act 
expressly empowers, in the case of a debt 
due by a joint Hindu family, any member 
of the family whether or not he is the judg- 
ment-debtor to* apply for relief under that 
section, and as the relief of stay under S. 20 
is only ancillary to the application for the 
relief obtainable under S. 19, it must follow 
that any member of a joint family in the 
case of a family debt must also have the 
power to apply for stay under s. 20 . We are 
therefore of opinion that although defendant 4 
was not the karnavan or the manager of the 
family, the consequence of his obtaining the 
stay order under s. 20 in E. A. No. 878 of 1940 
iwas to make the period of limitation pro- 
vided in S. 20 applicable to the present ap. 
plication made by defendant i as the manager 
■or karnavan of the family. This contention 
therefore must also be rejected. In the result 
the appeal fails and is dismissed with costs. 

C.R.K./g.b. Appeal dismissed. 

[Case No. 92.] 

A. I. R. (33) 1946 Madras 159 

Somayya and Yahya Ali JJ. 

Vehi Seilmrayar — Appellant 

V. 

Karuppayammal — Respondent. 

Appeal No. 400 of 1944 (Pauper), Decided on 
24th July 1945, from decree of Sub-Judge, Dindigul, 
m O. S. No. 7 of 1943, 
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Hindu law Reversioner — Alienation by 
widow — Remote reversioner when can. sue—r- 
Declaration suit by remote reversioner claim¬ 
ing himself nearest reversioner — Counter 
claim that one of defendants is the nearest 
reversioner — Collusion with the alienee not 
alleged in trial Court — Question cannot be 
raised in appeal. 

It is the declared policy of the Courts not to 
entertain a suit questioning an alienation by u 
Hindu widow by a remote reversioner when there 
is a nearer reversioner alive, which policy is subject 
to certain exceptions, viz., when the nearest rever¬ 
sioner without sufficient cause refuses to institute 
proceedings or he colludes with the widow or the 
alienees, or case is of an exceptional character. 

[P 160 C 1] 

In a suit by a revei-sioner questioning an aliena¬ 
tion by a widow the defence was that the plaintiff 
was not the nearest reversioner and that defen¬ 
dant 22 was the nearest reversioner who could only 
institute the suit. The plaintifi persisted in claim¬ 
ing to be the nearest reversioner without pleading 
refusal or collusion on the part of defendant 22, 
with the result that the suit was dismissed. In ap¬ 
peal the plaintiff attempted to show that defen¬ 
dant 22 was colluding with the widow and wa.s 
himself an alienee and claimed to be entitled to 
tile the suit. 

Held that the plaintiff could not be permitted to 
mise the contention in appeal as he did not avail 
of the opportunity given to him in the trial Court 
to do so : 6 Cal. 764 (P. C.) Foll.\ (’37) 24 A. I. R. 
1937 Mail. 699 (FB), Disting. [PICO C 2; P161C1] 

Hindu Law — 

(’40) Mulla, pp. 222 and 223 (who may sue for 
injunction or for declaratory suit). 

(’38) Mayne., P. 812 (S. 674). 

C. P. C. — 

(’44) Chitaley, O. 41 Rule 1 N. 12, R. 2. 

(’41) Mulla P. 1154. (Grounds of objection). 

K. S. Ramatnurthy — for Appellants. 

C. A. Seshagiri Sastri — for Respondents. 

Somayya J. —This is an appeal filed by 
the plaintiffs who are the sisters’ sons of the 
last owner for a declaration that the aliena¬ 
tions made by one or other of the three 
widows of the last male holder are not valid 
and binding on them, after the death of the 
widows. The suit is resisted by the alienees 
mainly on the ground that the plaintiffs are 
not the nearest reversioners but that defen¬ 
dant 22 is the nearer reversioner, he being 
alleged to be the deceased’s brother’s son. 
If defendant 22 is the son of a deceased 
brother of the last male holder, it is un¬ 
doubted that in law he succeeds in preference 
to the sisters’ sons. Defendant 22 also claims 
that he was the nearer reversioner and that 
the alienations were not binding upon him. 
On these pleadings an issue was joined 
whether the plaintiffs are the nearest rever¬ 
sioners which involves the question of fact 
whether defendant 22 is the brother’s sou of 
the deceased. After an elaborate trial, the 
lower Court found against the plaintiffs and 
in favour of the relationship set up on be- 



160 Madras Sethurayer v. Karuppayammal (Somayya J ",) 


half of the alienees and by defendant 22. 
The suit was accordingly dismissed as being 
one by a remote reversioner. The lower 
Court held that there were no circumstances 
alleged or proved which would enable a re¬ 
mote reversioner to maintain a suit when 
there is a nearer reversioner alive. The 
plaintiffs appeal. The finding that the plain¬ 
tiffs are not the nearest reversioners and 
that defendant 22 is the brother’s son of the 
deceased is amply justified by the docu¬ 
mentary and oral evidence which has been 
dealt with in the judgment of the lower 
Court. We see no reason to differ from the 
finding of the lower Court on that point. 
The main question urged by the learned 
advocate for the appellant is that defendant 22 
who is a party to this suit has not filed any 
suit to impugn the alienations in question 
so far, that he himself is an alienee of one 
of the items in the suit, and that this is a 
case in which defendant 22 has either col¬ 
luded with the other alienees or has preclu¬ 
ded himself from filing the suit. It is 
therefore urged that a suit by the remote 
reversioner may be sustained. The declara¬ 
tion sought, it is said, is for the benefit of 
the reversioner, i. e., for the benefit of the per¬ 
son who happens to be the reversioner at 
the time of the widow’s death. 

It has long been established that even 
though a declaration may be for the benefit 
of the person who ultimately turns out to 
he the reversioner, it is the declared policy 
of the Courts not to entertain a suit by a 
remote reversioner when there is a nearer 
reversioner alive. This rule is subject to 
certain exceptions which are well summed 
up in the leading case in 6 Cal. 764,^ namely, 
refusal of the nearest reversioner without 
sufficient cause to institute proceedings or 
his collusion with the widow or alienees. 
Barring such and other like exceptions, it is 
clear that we cannot allow a suit by a re¬ 
mote reversioner to be maintained. It is 
true, as alleged by the learned advocate for 
the appellants, that in some cases of an ex¬ 
ceptional character, a suit by a remote 
reversioner has been entertained. He relies 

> 

upon the decisions of this Court in I. L. R. 
1937 Mad. 948,^ where the lower Court granted 
a declaration in favour of the plaintiffs 
holding that they were the nearest rever¬ 
sioners of the last male holder. The question 

1. (’81) 6 Cal. 764 : 8 I. A. 14 : 4 Sar. 195 (P. C.), 
Rani Anand Kunwar v. Court of Wards. 

2. (’37) 24 A. I. R. 1937 Mad. 699 : I. L. B. 1937 
Mad. 948 : 171 I. G. 7 (F. B.), Ijaksbmi Ammal 
V. Anantbarama Ayyangar. 
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whether the plaintiffs were the nearest 
sioners or not depended on whether Madras 
Act 2 [II] of 1929, had reference to the death 
of the last male holder or the death of the 
widow or other limited owner, on whose 
death the succession opens. If the material 
point of time was the male holder’s death, 
then the plaintiffs in that action were un¬ 
doubtedly the nearest reversioners. If the 
material point of time was the date of the 
death of the limited owner when the succes¬ 
sion opened, there were a sister and sister’s 
son who would be the nearer reversioners 
under the new Act. There was a confiict of 
judicial opinion on the i>oint. The trial 
Court upheld the plaintiffs’ contention, found 
the alienations not valid and granted a 
declaration. In appeal, owing to the differ¬ 
ence of opinion above mentioned the matter 
was referred to a Full Bench. The Full 
Bench held that the material point of time 
was when the succession opened. This led to 
the result that the plaintiffs were not the 
nearest reversioners. It was under those 
circumstances that an appeal was made to a 
Division Bench when the case came on before 
them, to allow the plaintiffs to add the 
sister’s son who was then a minor as a 
party and to have the question determined. 
Owing to the very exceptional nature of the 
case and to the circumstance that it was 
only when the Full Bench took different 
view that the plaintiffs were decided to be 
remoter reversioners, the suit was enter¬ 
tained at the instance of the remote rever¬ 
sioner making the nearer one a party. We 
must also note the fact that the trial Court 
had granted a decree in favour of the plain¬ 
tiffs in that case and the question was whe¬ 
ther that decree ought to be set aside. In 
the present case the defendants pleaded in 
the written statement that the plaintiffs 
were not the nearer reversioners and that 
defendant 22 was the nearest reveraioner. 
That was the stage for the plaintiffs, if they 
had so minded, to allege that even if they 
were not the nearer reversioners, there was 
collusion or inaction or .other circumstances 
which enabled them to file the suit even 
though defendant 22 was the nearer rever¬ 
sioner. Far from taking such a course they 
persisted in their attitude that they were 
the nearest reversioners and alleged that 
defendant 22 was not the brother s son of 
the deceased. The parties went to trial on 
that question and after an elaborate trial, 
the plaintiffs’ case has been found against. 
They raise this question for the first time 
in appeal. There is no indication that even 
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at the time of the trial in the Court below 
the question was ever raised by the appel¬ 
lants. We are, therefore, unable to entertain 
this question at this stage. The appeal fails 
and is dismissed with costs. This appeal has 
been filed in forma pawperis. The appel¬ 
lants must pay the court fee payable on 
memorandum of appeal. 

o.R.K./v.B. Appeal dismissed. 


[Case No. 93.] 

A. 1. R. (33) 1946 Madras 161 

Wadsworth J. 

Valappil Cheru Moidin*s son Moidin 
Kutti — Appellant 

V. 

Thekkumcheri Narayanan UnniMoopil 
Nayar — Respondent. 

Appeal No. 247 of 1944, Decided on 10th April 
1945, against order of Dist. Court, South Malabar, 
D/- 10th January 1944. 

Madras Agriculturists* Relief Act (4 [IV] of 
1938), S. 8 — Mortgage of Rs. 1600 — Suit on, 
compromised for Rs. 2500 with costs — Costs 
Rs. 500 — Claim for costs not waived — Claim 
ior Rs. 500 cannot be said to be renewal of 
antecedent debt ~ Decree can be scaled down 
to Rs. 1600 with interest and Rs. 500 with 
interest for costs. 

The suit claim was made up of the amount due 
on the antecedent mortgage for Rs. 1600 executed 
in 1922. The parties agreed to pay and receive a 
lump sum of Rs. 2500 in discharge of that claim 
and of the amount due for costs. There was noth¬ 
ing to show that the claim for costs which amoun¬ 
ted to Bs. 500 was waived : 

Held that to the extent of Bs. 500 for costs the 
judgment-debtor could not say that the compromise 
6guro was a renewal of the antecedent liability. 
The balance of the amount decreed must neces¬ 
sarily have been made up of the principal and 
interest of the mortgage-debt. The debtor was, 
therefore, entitled to the amendment of the decree 
60 as to provide for the payment of Rs. 1600 with 
interest thereon and for Bs. 500 being the amount 
of costs with interest: A. A. O. No. 491 of 1939, 
Rel. on. [P 162 C Ij 

K. Kuttikrishna Menon — for Appellant. 

P. Qovinda Menon — for Respondeat. 

Judgment. — This appeal arises out o£ 
an application to scale down a compromise 
decree. The decree arose out of a suit for 
Rs. 8000 duo on a mortgage for Rs. 1600. The 
compromise provided that the plaintiff would 
give up the whole amount of the suit claim 
and court costs except for Rs. 2500. If the 
defendants paid before a certain date the 
plaintiff would give up a further sum of 
Rs. 600 . Failing that, the whole amount of 
Rs. 2600 would be realised by the sale of the 
proi)erties in the plaint schedule. Defendant 1 
gave up all his contentions including any 
claim for costs. On this decree the trial 
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Court held that there was a simple renewal 
of the amount claimed on the mortgage by 
means of the compromise and scaled down 
the debt to rs. 1600 which was the principal 
of the mortgage. The lower appellate Court 
applying the decision in 1943-2 M. L. J. 867,^ 
has held that the compromise is one in res¬ 
pect of which it is impossible to say how 
much of the amount decreed represents the 
antecedent debt and that therefore the decree 
is not susceptible of being scaled down under 
s. 8, Madras Act, 4 CiV] of 1938, though 
the mortgage was one of 1922. The decision 
quoted is however concerned with facts 
decidedly more complicated than those of 
the present case. 

There is a good deal of case law on this 
subject of the scaling down of compromise 
decrees, and its application is not made 
easier from the fact that two important 
decisions of the Bench dealing with cases 
under Act 4 Civ] of 1938 have not apparently 
been reported. After the early decisions in 
1940-2 M. D. J. 293^ and 1940-2 M. D. J. 927® 
in which the principle was laid down that a 
compromise decree could he scaled down as 
a renewal of the antecedent liability if the 
facts made it possible to show to what extent 
the antecedent liability with interest thereon 
made up the decree, there have been vari¬ 
ous other decisions. The decision in 1941-2 
M. D. J. 658,* when dealing with the appro¬ 
priation of payments towards a compromise 
decree deprecated the practice of taxing the 
costs at the time when the decree was scaled 
down for the purpose of appropriating the 
payments towards the decree with reference 
to the proviso to S. 19; hut the Court in that 
case was not concerned with the question 
whether the amount of the costs could be 
ascertained for the purpose of finding out 
to what extent the compromise was a renewal 
of the original debt. This was pointed out 
by a decision in A. s. No. 235 of 1941 where 
the Bench held that the circumstances estab¬ 
lished in that case that the effect of the 
compromise was that the plaintiff gave up 
the claim to costs and consented to receive 

1. ^44) 31 A. I. R. 1944 Mad. 13 : 216 I. C. 179: 
(1943) 2 M. L. J. 367, Subbacayudu v. Sree. 

ramulu. 

2. (’41) 28 A. I. R. 1941 Mad. 56 : I.L.E. (1940) 
Mad. 947 : 195 I. C. 752 : (1940) 2 M. L. J. 293, 
Rainamurthi v. Sitaramayya. 

3. (’41) 28 A.I.R. 1941 Mad. 231 ; I. L. R. (1941) 
Mad. 486 : 196 I. C. 291 : (1940) 2 M. L. J. 927, 
Kannan Nambiar v. Subramania Pattar. 

4. (’42) 29 A. I. R. 1942 Mad. 133 : 201 I. C. 15 : 
(1941) 2 M. L. J. 658, Narayanan Chettiar v, 
Veeru Gounder. 
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a lump sum in discharge of the pre-existing 
liability, and it was held that the whole of 
the amount decreed could be treated as a 
renewal of that antecedent liability. There 
is a further unreported decision which ap¬ 
proximates very closely to the present facts. 
This is the judgment in A. A. O. No. 491 of 
1939 and C. B. P. No. 2316 of 1939 where the 
suit on a promissory note resulted in a com¬ 
promise which provided for the payment of 
a lump sum of Bs. 11,011-6-6 towards the suit 
amount with costs and subsequent interest. 
It was conceded that the costs of this suit 
would be Bs. 1312-8-6. On these facts, it was 
decided that since the decree includes costs, 
on the assumption most favourable to the 
plaintiff it would seem to follow that the 
amount decreed less bs. 1312-8-6 must at 
least be a renewal of the previous indebted¬ 
ness, and as there was no complication by 
the compromise taking into consideration 
matters outside the suit, a decree W'as given 
on the basis that the rest of the amount due 
under the compromise must be treated as a 
renewal of the antecedent transactions and 
the decree for costs was left intact. 

It seems to me that this last decision 
must govern the present ease. Here the suit 
claim was entirely made up of the amount 
due on the antecedent mortgage for Bs. 1600 
executed in 1922. The parties agreed to pay 
and receive a lump sum in discharge of that 
claim and of the amount due for costs. 
There is nothing to show that the claim for 
costs was w’aivod. It is incumbent upon the 
debtor to i:)rovo the extent to which interest 
is available for cancellation and the extent 
to which the compromise figure can be 
deemed to bo a renewal of the antecedent 
liability. The trial Court has found that the 
costs of this suit would amount to approxi¬ 
mately Bs. 600. To this extent therefore the 
judgment-debtors cannot say that the eom- 
|promisc figure is a renewal of the antecedent 
jliahility. The balance of the amount decreed 
must necessarily have been made up of the 
'principal and interest of the mortgage-debt. 
[The appellant is therefore entitled to the 
amendment of the decree so as to provide for 
the payment of Bs. 1600 with interest thereon 
iat five per cent, from 1st October 1937 and 
for Bs. 600 being the amount of costs with 
.interest thereon at five per cent, from the 
‘date of the decree, 2lst July 1933 to 22nd 
•March 1938, the date of the commencement 
-of the Act and thereafter at six per cent. 

The appeal will bo allowed, and tbe decree 
will be amended accordingly. The parties 
will pay and receive costs here and in the 


lower appellate Court proportionate to theii? 
failure and success. 

O.E.K./E.K. Decree amended^ 
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Sirigini Venkatarama Mohandas being- 
minor, by mother and next friend 
Sirigini Suganavathi and another — 

Petitioners^ 

v. 


Kamini Kondiah and others — 

Bespondents. 

Civil Revn. Petn. No. 661 of 1946, Decided on- 
25th October 1945, from order of Sub-Judge, 
Ellore, D/- 3rd March 1945. 


Court-fees Act (1870), S. 17 — ‘ Distinct 
subjects’ — Suit to eject trespassers on seve¬ 
ral properties situate in different villages, by 
person claiming title under one settlement — 
Suit embraces several distinct subjects. 

A person olaixniDg title under one settlement 
deed to several properties situate in different 
villages, sued to eject persons in possession of the 
properties, alleging them to be trespassers and for 
mesne profits and compensation. There appeared 
to exist no legal inter-connexion between the 
defendants. They had nothing in common between 
them, and were joined in one suit merely as a 
matter of convenience. The amount claimed as 
mesne profits and compensation against each 
person was different and it appeared that each 
committed a different although a similar act or 


trespass: 

Held that the relief sought against the seveml 
defendants was similar but not the same and the 
suit contained more distinct subjects than one 
within the meaning of S. 

claimed under one settlement deed. 29 Cal. 871,33 
Bom 293 and (’26) 13 A.I.B. 1926 Mad. 911 (F.B.), 
IS?i7 T 8 Cal 693 (F.B.), Bef. [P 163 C 1, 23 
Qvare : Whether having one cause of action 
Bffftinst several defendants is same thing as there 
being only one ‘subject*. [P 163 0 13 

Act 


(’44) Chitaley, S. 17, N. 2. 

(’36) Aiyar, S. 17, P. 221, Pt. 9. 

T. S. Venhatarama Iyer — for Petitioners. 

Government Pleader and M. A-^aPao — 

for Bespondents*. 

Judgment. — The question which arises 
is as to the liability or otherwise of the 
petitioners to pay enhanced courb-fee under 
the provisions of S. 17, Court-fees Act. The 
section says that where a suit embraces two 
or more distinct subjects, the plaint shall be 
chargeable with the aggregate amount of 
the fees to which the plaints in suits embra¬ 
cing separately each of such subjects would 
be liable under the Act. The suit fb© 
present case was brought by two plaintiffs 
against a number of defendants. It was 
alleged that plaintiff 1 became the owner of 
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the suit properties by reason of a settlement 
deed executed by his father. At the time 
plaintiff 1 ^as a minor and his mother and 
guardian, plaintiff 2, entered upon the pro¬ 
perties only to find the defendants in occupa¬ 
tion under tenancies created by the settlor. 
There were other persons also in occupation of 
other properties comprised in the settlement, 
but these made no demur about attorning to 
the plaintiffs as tenants. The defendants in the 
suit apparently refused or neglected to do so. 
The plaint, para. 3, says— 

“Plaintiff 1 is the owner of the immoveable 
prox>ertie3 mentioned in the schedule hereto an¬ 
nexed.” 

The schedule has not been printed, but 
evidently there is a large number of proper¬ 
ties and the extent of each is set out together 
with the names of the defendants in occupa¬ 
tion of them. The plaint alleges that these 
defendants are trespassers and that they are 
bound to pay mesne profits for past years 
and compensation until date of delivery 
of possession. The plaintiff claims an ag¬ 
gregate sum of Rs. 30,893-10-9 being the total 
of the amounts claimed against each of the 
defendants. The plaintiff prayed among other 
things for delivery of possession and for 
ejectment of the defendants. Does a suit in 
these circumstances comprise a number of 
“subjects” as required by S. 17? Authorities 
have been cited to show that there is nothing 
amiss in joining a number of defendants in 
a suit for ejectment and there would appear 
to be authority for saying that where a 
plaintiff says that he is the owner of certain 
land on which the defendants are trespassing, 
he may have one cause of action against 
them. Is that the same thing as saying that 
there is only one subject ? I do not find the 
authorities at all clear. It has been said iu 
8 Cal. 593,^ that the meaning of the word 
“subject” is obscure and incapable of precise 
definition. In the present case it is not clear 
from the plaint before me whether the 
plaintiff is claiming in respect of an extent 
of land on which exist a number of tres¬ 
passers each sitting on different tracts or 
whether the suit is in respect of a number 
of different properties of which plaintiff i, 
no doubt, may be the owner but upon which 
the occupants have come in different ways. 
I am told that the latter is more likely the 
Case, because the properties in some cases 
are in different villages. 

It seems to me on the whole that, bearing 
hn mind the words of the plaint the plaintiff 

1. (’82) 8 Cal. 693 (F.B.), Kishorilal Roy v. Sbarut- 
obander Mozumdar. 


is seeking—it may be similar relief againstl 
these defendants — but not the same relief. 
There appears to be no legal inter-connexion 
between the defendants. They have nothing 
in common with each other and they are 
joined merely as a matter of convenience. 
Against each defendant the plaintiff will 
have to prove a similar but a separate case. 
The amount claimed is different against 
each defendant. If the plaintiff is right, each 
defendant committed a different although a 
similar act of trespass. As the correction 
slip points out there must probably also be a 
different question of costs arising in each case 
and depending upon each defendant’s atti¬ 
tude. On the whole I have come to the conclu¬ 
sion that this case is not quite the simple case 
which is considered in such authorities as 
29 cal. 871,^ 33 Bom. 293® and 49 Mad. sse* 
where the heir to an estate has come upon 
it to find it trespassed upon and occupied by 
a number of individuals and in which he 
brings a suit against them all for ejectment, 
proves his title and asks that they should be 
turned off the land by the Court. In this 
case I am told that each of these defendants 
in fact was in the position of being a tenant 
to the plaintiff’s predecessor-in-title. Why 
the benefit of these tenancy agreements was 
not passed on to these i^laintiffs is not easy 
to see. I am grateful to learned counsel for 
the petitioners who has argued the case very 
forcibly and ably for his clients, but I think 
on the facts I must bold that the contention 
that S. 17 applies is right This case does 
contain more subjects than one although 
the plaintiffs claim under one settlement 
deed. The petition is therefore dismissed. 
The petitioners will pay costs to Govern¬ 
ment. 

C.R.K./d.R. _ Petition dismissed. 

2. (’02) 29 Cal. 871, Nundo Kumar v. Banoniali 
Gayan. 

3. (’09) 33 Bora. 293 : 1 I. C. 120, Umabai v. 
Vithal. 

4. (’26) 13 A. I. R. 1926 Mad. 911 : 49 Mad. 830: 
97 I. C. 212 (F. B.), Govindavaja Mudallar v. 
Alagappa ThambiraD. 
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Chandrasekhara Aiyar J. 

In re Ray alia Ramappa and others 

Petitioners. 

Civil Misc. Petn. No. 5402 of 1943, Decided on 
12th November 1945, from order of Dist. Court, 
Bellary, D/- 3rd August 1945. 

Civil P. C. (1908), O. 41, R. 1 and Madras 
Amendment O. 41A, Rr. 1 and 2—Production 
of printed copies of judgment can be dispensed 
with. 
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The production of the printed copies of judg¬ 
ment is not mandatorj. Court has power to dis¬ 
pense with the production of the printed copies of 
judgment so long as a certihed copy of the judg¬ 
ment is there : (’45) 32 A. 1. B. 1945 Mad. 353, 
Dissent. [P 164 O 1] 

C* Pi Ci — 

(’44) Chitaley, O. 41, K. 1, N. 4, Pt. 28. 

A. Bhujanga Rao and D. R. Krishna Rao 

— for Petitioners. 

Order. — There is a decision of my 
learned brother, Byers J., that the produc¬ 
tion of the printed copies of the judgment is 
mandatory and the Court has no power to 
dispense with production. The decision is 
reported in 1945-1 M. Ij. J. 268.^ With great 
respect to my learned brother, I disagree 
from the view he has taken. Order 41, K. 1 
provides that, 

“the memorandum shall be accompanied by a copy 
of the decree appealed from and (unless the appel¬ 
late Court dispenses therewith) of the judgment on 
which it is founded.” 

If the Court has power to dispense with the 
production of the judgment even where one 
copy of the judgment bad to be filed, it 
stands to reason to hold that it has power 
to dispense with production of these printed 
judgments so long as a certified copy of the 

judgment is there. Order 41A, R. i states : 

“The rules contained in O. 41 shall apply to 
appeals in the High Court of Judicature at Madras 
with the modifications contained in this Order.” 
The power contained in o. 41, R. 1 is not 
taken away but continues. The production 
of the printed copies of the judgment is dis¬ 
pensed with. 

C.R.K./d.S. Petition allotved. 


1. (’45) 32 A.I.R. 1945 Mad. 353 : 1945-1 M.L.J, 
268, In re J. Kurmanna. 
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SOMAYYA J. 

Euppaimnal — Appellant 

V. 

Rukmani Ammal and another 

— Respondents. 

Second Appeal No. 2008 of 1944, Decided on 
19th September 1945, from decree of Sub-Judge, 
Salem, in A. S. No. 69 of 1943. 

Fatal Accidents Act (13 [XIII] of 1855), S. 1 
>_person dying in railway accident—Compen¬ 
sation paid by private settlement — Right to 
share—Principles of Fatal Accidents Act apply 

_ Compensation paid to wife and children of 

Hindu — Mode of distribution — Wife’s share 
is stridhan — Hindu law — Stridhan. 

A person having died in a railway accident leav¬ 
ing T, his wife, a daughter, the plaintiff, and S, a 
minor son, the railway company paid a etitn of 
money as compensation with which T maintained 
liereelf and her children, married the plaintiff and 
also acquired some properties. On the death of T 


and S’ the plaintiff brought a suit against the 
widow of S claiming the properties as her mother’s 
stridhan : 

Held (1) that in cases where the compensation 
amount is paid not through Court but by private 
settlement, the Court has to be guided by the same 
principles which would have applied if the amount 
had been recovered by a suit or action under the 
Fatal Accidents Actunder which the wife, husband, 
parent and child of the deceased are entitled to 
recover damages and that therefore, T, S and the 
plaintiff were all entitled to the compensation 
money : (1884) 25 Ch. D. 409; (’32) 19 A.I.R. 1932 
Lah. 355 and 7 Bom. H. C. R. 113, Rel. on ; 

[P 165 0 2] 

(2) that in such case there is no hard and fast 

rule in what proportion the amount is to be divid¬ 
ed among a number of persons entitled to the 
amount ; [P 166 O ij 

(3) that bearing in mind these principles and the 
principles embodied in the Hindu Women’s Rights 
to Property Act, T and S were entitled to equal 
shares and as between S and the plaintiff, adopt¬ 
ing the rule that is being embodied in the proposed 
legislation on the Hindu law, the plaintiff was 
entitled to half of what S took ; and (P 166 C 1] 

(4) that in the absence of any evidence to show 

that there was any relinquishment by T of her 
right in the properties in favour of S, the plaintiff 
was entitled, as the stridhanam heiress of her 
mother, to her share in the properties. ^ 

D. Ramasxoami Iyengar — for Appellant. 

T. D. Venkatarama Aiyar a‘>id C. P. Raja^ 
goyala Iyengar — for Respondents. 

Judgment. —One Chinnaswami Rowth 
met his death in the Bommidi Railway 
disaster of 1920. He left Thayarammal his 
wife, a daughter the plaintiff and Sriramulu 
a baby, one or two months old. The railway 
company gave a sum of Es. 2500 as com- 
jjensation and with that sum Thayarammal 
managed to maintain herself and her child¬ 
ren. She got the plaintiff married and made 
several purchases. She acquired two lands 
and a house described in the plaint A sche¬ 
dule. She reconstructed the house. She also 
laid out moneys in the shape of loans to 
third parties and the outstandings left by 
her are described in schedule B attached to 
the plaint. She is also alleged to have left 
some jewels which are described in schedule 
C. The plaintiff claimed that the properties 
described in the various schedules attached 
to the plaint were all the stridhanam pro¬ 
perties of her mother Thayarammal and that 
they were her absolute properties. The claim 
therefore was that the plaintiff was the stri¬ 
dhanam heiress of her mother and that she 
was entitled to all the properties. Thaya¬ 
rammal' the mother died-in April 1937. Sri¬ 
ramulu survived her and died in 1940 leaving 
a widow, defendant 1 in the suit. Defen¬ 
dant 2 is impleaded as being in i>ossession of 
some of the jewels belonging to the mother. 
Defendant I’a case was that the properties all 
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b^onged to Chinnaswami Rowth and were 
not the absolute properties of Thayaramznal. 
The positive ease put forward was that the 
properties were purchased out of the funds 
left by the plaintiff’s father, Chinnaswami 
Rowth. The trial Court found that there 
was no proof that the properties were pur¬ 
chased with the funds left by Chinnaswami 
Rowth. The plaintiff did not state in the 
plaint wherefrom her mother got the funds 
with which she acquired the properties in 
question. At the trial it was mentioned that 
her mother, Ammani Ammal, gave a large 
sum of money to Thayarammal and that 
that was the source of Thayarammal’s later 
acquisitions. Both this case of the plaintiff/ 
and the case of the defendants that the 
source of the purchase money was traceable 
to the assets of Chinnaswami Rowth were 
found against. It transpired that really the 
sum of Rupees 2500 which was paid by the 
railway company formed the nucleus of 
these acquisitions. Thayarammal seems to 
have been a very prudent woman. She 
managed the sum that was given by the 
railway company very carefully, lent out 
the moneys, purchased pi’operties, got the 
daughter married, reconstructed a house; 
and left some proi:>erties, immovable and 
movable. These are the findings of both the 
lower Courts. On these findings the question 
is whether Thayarammal and the plaintiff 
got any right in the properties. Under the 
Fatal Accidents Act (13 Cxiil] of 1855), 

"Whenever the death of a person shall be caused 
by wrongful act. neglect or default, and the act, 
neglect or default is such as would (if death had 
not ensued) have entitled the party injured to 
maintain an action and recover damages in res¬ 
pect thereof, the party who would have been liable 
if d -atb had not ensued siiall be liable to an action 
or suit for damages, notwithstand ng the death of 
the person injured, and although the death shall 
have been caused under such circumstances as 
amount in law to felony or other crime. 

Rvery such action or suit shall be for the bene¬ 
fit of the wife, husband, parent and child, if any, 
of the person whose death shall have been so 

caused.and in every such action the 

Court may give such damages as it may think pro¬ 
portioned to the loss resulting from such death to 
the parties respectively for whom and for whose 
benefit such act.on shall be brought, and the 
amount so recovered, after deducting all costs and 
expenses .... shall be di>ided amongst the bc- 
forementioned parties, or any of them, in such 
shares as the Court by its judgment or decree shall 
direct." 

Thus tho death of the person injured is no 
defence and it does not absolve the party 
at fault from paying damages to the rela- 
tives of the deceased. The persons who are 
entitled to recover damages, notwithstand¬ 


ing the death of the injured party, must 
be the wife, husband, parent or child. The 
action should be brought for the benefit of 
all or any of these persons and the Court is 
to apportion the amount among these per¬ 
sons in proportion to the loss caused to each 
of them by the death of the deceased. Under 
the corresponding English Act we find a 
similar provision, only, instead of the Court 
it is the jury that has to determine the 
amount and to fix the proportion in which 
the parties entitled to the amount should 
divide the same. In cases «vhere the amount 
is paid not through Court but by private 
settlement, the question is more difficult, 
but we have to be guided by the same 
principles which would have applied if the 
amount had been recovered by a suit or action. 
There are some decisions which have dealt 
with this question. In (1884) 25 Ch. D. 409,^ 
a sum of money was received from a railway 
company by way of compensation without 
any action having been brought under Lord 
Campbell’s Act, 9 & 10 Viet. C. 93. The 
executors who realised the amount brought 
an action in the Chancery Division, to which 
all the relatives of the deceased were made 
parties, asking for a declaration as to the 
persons entitled to the money. It was held 
that the Court could distribute the fund 
among the relatives of the deceased in the 
same manner as a jury could have done 
in an action under the Act (which is against 
the person bound to pay the damages) and 
proceeded to divide the amount among the 
relatives. At p. 412 Chitty J. observes this: 

‘‘The apportionment, however, must be made on 
the same priuciple as it would have been if tho 
matter had been before a jury and they would 
require to be satisfied that injury had in fact re¬ 
sulted to the jiersons claiming damages. In this 
case the principle of distribution must not be one 
of equal division, but in proportion to the damage 
sustained by reason of tbe death." 

There, there were six children and a widow. 
We may leave out of account some other 
relations to whom some lump sums were 
given. The learned Judge divided the pro. 
perties giving two shares to the widow and 
one share each to the six children, the widow 
being considered to be the person who suf¬ 
fered tbe greatest injury. There are very few 
Indian cases dealing with the question. In 
A. I. n. 1932 Lab. 355® the surviving members 
to whom the damages were awarded were 
the widow, a major son, a minor son and a 
daughter. The Court awarded Rs. 3840 and 

1. (1884) 25 Ch. D. 409 : 63 L. J. Ch. 102 : 32 
W. R. 380. Bulmer v. Bulmer. 

2. (’32) 19 A. I. R. 1932 Lab. 35.5 : 138 I. C. 239, 
Secretary of State v. Mt. Ratau Kali. 
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divided the amount thus: wife Ks. 1800, major 
son Rs. 600, younger sou Es. 740, daughter 
Es. 700. Roughly the widow was given a 
half of the proj^erty and the children together 
were given half. In 7 Bom. H. c. R. 118,® 
there were only a widow and a daughter 
and the sum of Es. 10,000 was divided, giving 
Es. 7000 to the widow and Es. 8000 to the 
daughter. In another case dealt with in the 
same judgment, out of a sum of ES. 6500, the 
widow was given Es. 2500 and the rest divided 
among two major sons, a minor son and a 
minor grandson, in 59 Mad. 402.* a similar 
case, a sum of Es. 6000 was divided equally 
between the widow and the son. There is no 
hard and fast rule in what proportion the 
amount is to be divided, where there are a 
number of persons suffering injury by the 
death of a relation on whom they were all 
dependent. Bearing these principles in mind, 
and the principle embodied in the Hindu 
Women’s Rights to Property Act the widow 
and the son may be given equal shares. As 
between the son and the daughter grant of 
one-fourth to the daughter may not be justi¬ 
fied, but the rule that is being embodied in 
the proposed legislation on the Hindu Law 
giving the daughter a half of what the son 
takes seems to be a very reasonable standard 
to adopt. That is the principle of the Muham¬ 
madan law of Intestate Succession which is 
Biqjposed to be the most equitable system of 
distribution among the relations. In this 
\’iew the plaintiff (daughter) would have been 
entitled to one-fifth; the son and the mother 
would be entitled to a two-fifth each. It is in 
evidence that this daughter was subsequently 
married at a cost of Rs. 500 and that some 
jewels were also made for her marriage. Her 
claim to one-fifth of Rs. 2500 may therefore 
bo taken to have been satisfied by the amounts 
sjjent on her marriage. Then there remain 
the mother and the son. 

The plaintiff claimed that all the pro¬ 
perties are her mother’s stridhanam pro. 
perties. While denying that the properties 
were the mother’s stridhanam projperties, no 
alternative case was sot up on behalf of the 
defendants that the mother gave up what 
was her stridhanam proijerty in favour of 
her son. All that can be said in this case is 
that, as the daughter’s claim was settled by 
some moneys being spent probably from the 
subsequent income realised from the invest- 


3. (’70) 7 Bom. H. C. R. 113, Viiiayak Bagliunath 
V. G. I. P. Ry. Co. 

4. (’3G) 23 A. I. R. 1936 Mad. 2-47 : 59 Mad. 402: 
101 I. C. 192, Stiincs Motor Ltd. v. Peter. 


A. 1. R. 

ment of the original sum of Es. 2600, the 
mother and son treated themselves as equal 
owners of whatever remained in the family. 
There are no materials from which one can 
hold that the mother gave up during her 
lifetime all her interest in favour of her son. 
As stated above, there is no such plea in the 
written statement, and the evidence that has 
been referred to by Mr. T. L. Venkatarama 
Aiyar, the learned counsel for respondent, 
is not enough to show that there was any 
such relinquishment by the mother in favour 
of her son. All the purchases were made in 
the mother’s name. Exhibit P-17 of 1930 and 
Exs. p-18 and P-19 of 1933 stood in her name. 
"The patta stands in her name. Exhibit D-6, 
the Cist Receipt Book, shows that throughout 
her lifetime the cist was paid in her name. 
We have the bills issued for the purchase of 
timber for the erection of the suit house, and 
EX. p-24 is a bill issued in her name. Exhi¬ 
bits p-24 (a) to P-24 (h), though not issued in 
her name, were obviously bills issued to her. 
It is true that in the invitation issued for 
the gj'ahapravesam ceremony of the suit 
house the son’s name was mentioned, but a 
widow with a son would not, even in cases 
where she builds a house for herself, issue 
the invitation in her own name but would 
issue it in the name of her son. That is not 
a ground for saying that even the house was 
treated as her son’s property. It is true that 
subsequent to the death of Thayarammal 
the plaintiff did not immediately claim that 
she is entitled to her mother’s properties. 
Reference is made by Mr. Venkatarama Aiyar 
to a panchayat at which the plaintiff seems 
to have claimed a payment of a debt due to 
herself in respect of a promissory note exe¬ 
cuted by the mother in her favour of a hand 
loan taken by the mother from her and in 
respect of some other sums spent by the 
daughter for the mother’s illness. No doubt 
there was a panchayat and the sums claimed, 
were found to be true, and the money paid. 
Exhibit D -28 is the memorandum drawn up 
at that time and that is signed by both the 
plaintiff and Sriramulu, but there is nothing 
to show that the properties were expressly or 
even impliedly admitted by the plaintiff to 
belong exclusively to Sriramulu. The only 
comment that can be made is that she her¬ 
self was the heiress to her mother’s property, 
that if all the property was her mother’s 
property, there was no meaning in claiming 
the same against properties which devolved 
on herself. In the view that I have taken 
that the mother was entitled only to a half, 
there is no such incongruity in the daughter 
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having claimed the repayment of the sum 
due to her. 

In the result I declare that the plaintiff 
is entitled as the stridhanam heiress of her 
mother to half of the properties and that 
defendant 1 is entitled to the other half as 
the widow and heiress of her husband, Sri- 
ramulu. The existence of the outstandings 
as mentioned in soh. B is not denied. Of the 
two jewels mentioned in Sch. O, item (l) is 
foimd to be in existence and in the possession 
of defendant 2. Defendant 2 will be liable 
for the jewel mentioned as item (l) of Sch. C 
or its value as mentioned in that schedule. 
Item 2 is not proved to exist. There will be 
a preliminary decree directing a division in 
two equal shares of the immovable property 
mentioned in Sch. A, of the outstandings in 
fich. B and of item (l) of Sch. C. The plaintiff 
Is also entitled to mesne profits on her share. 
The necessary enquiries as to the income 
will be made and the result of that enquiry 
and of the division will be embodied in the 
final decree. Each party will bear his or her 
own costs throughout. (No leave.) 

o.R.K./v.R. Appeal allotoed. 

[ Case No. 97.] 

A. I. R. (33) 1946 Madras 167 
Kuppuswami Aiyar J. 
Kurtiariah Naicker and others —• 


Chinna Naicker — Complainant. 

Crimmal Revn. No. 422 of 1945 (Case Referred 
No. 29 of 1945), Decided on 2nd August 1945, re- 
ierred by Add]. District Magistrate, Ramnad at 
Madura, D/- 8tb May 1945. 

Criminal P. C. (1898), S. 203 Dismissal of 
previous complaint is no bar to second com¬ 
plaint. 

The fact that n previous complaint was thrown 
out under S. 203, Criminal P. C., is no bar to the 
entertainment of the second complaint. 

[P 167 C 2] 

The original complaint was for theft, dacoity, 
•etc. In the second complaint charge of dacoity and 
theft was not pressed. There was nothing to indi¬ 
cate that there was no proper investigation on the 
previous complaint or that there was any necessity 
lor investigating the second complaint. No addi¬ 
tional witness had been cited in the second com¬ 
plaint nor any other kind of evidence had been 
discovered or was likely to be forthcoming : 

Held that in these circumstances to entertain 
the second complaint would be an abuse of the 
process of the Court. [P 167 C 2] 

Public Prosecutor — for the Crown. 

Order. — This is a reference by the 
Additional District Magistrate of Ramnad 
with regard to C. C. No. 64 of 1945 on the file 


of the Additional Sub-Magistrate of Aruppu- 
kottah. Notice has been given to the com- 
plainant and he has not appeared in this 
Court. He filed a complaint for dacoity, 
theft, etc., against the accused. That was 
investigated by the police and was finally 
thrown out under S. 203, Criminal P. (3. 
This was on 23rd December 1914. On ISth 
January 1945, the complainant presented 
another complaint against the same accused 
on the same facts. The accused objected to 
the preferring of the complaint. The Magis¬ 
trate held that the dismissal of the prior 
complaint under S. 203 was not a bar to the 
entertainment of the second complaint. The 
Additional District Magistrate is of the opi¬ 
nion that the order of the Sub-Magistrate 
was unsustainable as he had no jurisdiction 
to entertain the second complaint as the 
prior complaint had been dismissed and 
refers the case under S. 433, Criminal P. C., 
to quash the order of the Sub-Magistrate 
taking the complaint on file. The fact that 
a previous complaint was thrown out under 
S. 203, Criminal P. C., is no bar to the enter¬ 
tainment of the second complaint. But the 
question for consideration is whether on the 
facts stated it will not be an abuse of pro¬ 
cess to take up the second complaint on file 
and proceed with it in the circumstances of 
this case. The original complaint was for 
theft, dacoity, etc., and, in the second com¬ 
plaint, the charge of dacoity and theft was 
not pressed. There is nothing to indicate 
that there was no proper investigation on 
the previous complaint or that there was 
any necessity for investigating the second 
complaint. Even with regard to the offences 
in respect of which the second complaint 
was presented the Magistrate who dismissed 
the earlier complaint has pointed out that 
there was no disinterested witness to prove 
the complainant’s allegation. The Magis¬ 
trate was of the opinion that the evidence 
likely to be available could not possibly lead 
to a conviction. Nothing w'as alleged by the 
complainant in the second complaint which 
would justify the Magistrate modifying that 
view. No additional witness had been cited 
in the second complaint, nor, as pointed out 
by the Additional Magistrate, was it alleged 
that any other kind of evidence had been 
discovered or was likely to bo forthcoming. 
In these circumstances to entertain the 
second complaint would bo an abuse of the 
process of the Court and the order enter¬ 
taining the complaint is quashed. 

C.R.k./d.s. Order quashed. 
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[Case No, 96.] 

A. I. R. (33) 1946 Madras 168 

HorwilIj J. 

Gudivada Satyarao — Appellant 

V. 

Vemparala Venlcataratnam — 

Respondent. 

Second Appeal No. 1202 of 1944, Decided on 
9tb August 1945, from decree of District Court, 
VizagapataiD, in A. S. No. 616 of 1943. 

(a) Civil P. C. (1908), O. 41, R. 27 (1) (b) — 
Admission of additional evidence—Essentials. 

The appellate Court is not concerned with the 
question whether the interests of justice require 
the admission of the documents at appellate stage 
but whether the party was unable to adduce such 
evidence in the trial Court notwithstanding the 
exercise of due diligence : (’40) 27 A. I. E. 1940 
Mad. 911, Dtsting. [P 168 C 2] 

(b) Civil P. C. (1908), S. 100 — Proof of ease¬ 
mentary right is question of fact. 

The question whether the plaintiff has proved 
an easementary right is one of fact. [P 168 C 2] 

Kasturi Scshagiri Hao —for Appellant. 

T". Szirya7iarayan<i — for Respondent. 

Judgment. —This appeal raises the ques¬ 
tion -whether the plaintifl’ has a right to the 
use of a lane in order that his scavanger 
may pass through it and empty a kuppam 
of its night-soil and also whether the drain¬ 
age water from the plaintiff’s latrine might 
pass across the lane to the municipal channel 
on the other side. The District Munaif held 
that the plaintiff bad proved that he had 
such a right and so granted an injunction 
restraining the defendant from interfering 
with the exercise of the i^laintiff’s right. The 
lower appellate Court came to a contrary 
conclusion and dismissed the suit. The trial 
Court decided the issue whether the lane 
marked Al, B C D1 shown in the plaint plan 
was the common lane of the parties to the 
suit-almost entirely on evidence of user. It 
did not separately consider the question whe¬ 
ther the lane in dispute belongs to the defen¬ 
dant—as the defendant claims—or whether 
it belongs to the plaintiff and the defendant 
in common. The learned District Judge 
considered two questions in connection with 
this issue. The first was whether the lane 
belonged to the defendant or whether both 
the plaintiff and the defendant had title to 
it. Having come to the conclusion that the 
lane was the property of the defendant, he 
proceeded to consider whether the plaintiff 
had established a right by easement to the 
use of that lane. That, of course, was a 
proper way to approach this issue. The plain¬ 
tiff could not have comiJained if the learned 
District Judge had not considered the ques¬ 


A. 1. 

tion of easement because the suit was based 
on the common title of the plaintiff -with the 
defendant to the lane. 

With regard to the discussion of the lower 
appellate Court of the question of title, the 
plaintiff in second appeal complains that the 
learned Judge admitted in evidence docu¬ 
ments which he was not entitled to admit 
under o. 41, B. 27, Civil P. C. The learned 
Judge undoubtedly applied the recent R. 27 (l) 
(b) and seems to have been satisfied that the 
defendant could not produce the evidence at 
the trial notwithstanding the exercise of due 
diligence. Under sub-rule (2) the appellate 
Court is bound to give its reasons. The rea¬ 
sons given by the learned District Judge are 
not very satisfactory. He said : 

“These doouments were not filed in the lower 
Court, for the reasons set out in the' affidavit. In 
my opinion the admission of these documents is 
essential in the interests of justice.” 

He was not concerned -with the question 
whether the interests of justice required the 
admission of the doouments but whether the 
defendant was unable to adduce such evi¬ 
dence in the trial Coart notwithstanding the 
exercise of due diligence. It would 4iowever 
seem from the first sentence of the passage 
set out above that he did accept the state¬ 
ment of the defendant setting out the reasons 
for his inability to adduce evidence in the 
trial Court. The reasons set out in the affi¬ 
davit were of the nature described in B. 27 (l) 
(b). I cannot say that the learned District 
Judge did not exercise his discretion judi¬ 
cially. In (1940) 2 M. TJ. J. 287,^ this Court 
ordered the appellate Court to reconsider the 
appeal, holding that he had wrongly admit¬ 
ted additional evidence; but at that time 
O. 41, B. 27 did not contain a clause similar 
to that found in sub-r. (1) (b), and the learned 
Judges were concerned only with the ques- 
tion whether there was a lacuna in the evi¬ 
dence which the Court felt that it was bound 
to fill. If the additional documents were not 
wrongly admitted then there was overwhelm¬ 
ing evidence that the lane in question belongs 
to the defendant. The further question whe- 
ther the plaintiff hod proved an easementary 
right is one of fact, which has been dealt 
with in detail by the lower appellate Court. 
The appeal is dismissed with costs. 

O.R.K./e.K. Appeal dismissed. 


1. (’40) 27 A.I.R. 1940 Mad. 911 : 192 I. C. 356 : 
(1942) 2 M. D. J. 287, Narasimhamurti v. Hayat 
Khan. 
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[Case No. 99.] 

A. 1. R. (33i 1946 Madras 169 

Yahya Ali J. 

M. Perumal Chettiar — Appellant 

V. 

Avula Kotayya and others — 

Respondents. 

Appeal No. 358 of 1944, Decided on 12th October 
1945, against appellate order of Sub-Judge, Guntur, 
D/- 20th April 1944. 

Civil P. C (1908), O. 21, R. 10— Order of 
transfer of decree for execution passed — 
Transferee Court can entertain application for 
execution even before receipt of necessary 
papers. 

Transfer of a decree to another Court for execu¬ 
tion comes into effect from the date when the order 
of transfer is made and the Court to which the 
decree is transferred has jurisdiction to entertain 
an application for execution, even though a copy 
of the decree and other necessary papers have not 
been received by it; (’33) 20 A. I. R. 1933 Mad. 
627, Foil. - [P 169 C 1, 2] 

C. P c* — 

(’44) Chltaley, O. 21, R. 10, N. 6, Pt. 4. 

N. Rajagoyalan — for Appellant. 

M. Subramania Sarma — for Respondents. 

Judgment. — The order of the learned 
Subordinate Judge against which this appeal 
has been filed proceeds ui30n the view that 
the District Munsif, Narasaraopet, had no 
jurisdiction at all to entertain the execution 
petition that was filed in his Court on 6th 
January 1942, either on the date of the filing 
of the execution petition or on 9th February 
1942 when the same was rejected. In the 
course of the judgment, the learned Subordi¬ 
nate Judge while referring to the application 
made in the Small Cause Court on loth 
December 1941 for transmission of the decree 
states that that alone would not confer juris¬ 
diction on the District Mnnsif’s Court of 
Narasaraopet to execute the decree. He fur¬ 
ther states that the appellant had no right 
at all to in’esent the application to the Dis¬ 
trict Munsif, Narasaraopet, before the order 
of the transmission of the decree (meaning 
presumably before the receipt of the order 
directing transmission) and that the lower 
Court rightly returned the application on 
10th January 1042 on the ground that the 
decree copy had not been received from the 
Small Cause Court, Madras. This vie^w is 
opposed to the decision of a Division Bench 
of this Court in 66 Mad. 692.^ There it was 
held that the transfer of a decree to another 
Court for execution comes into effect from 
the date when the order of transfer was 
made and when once the o rder of transfer 

1. t’8S) 20 A.I.R. 1933 Mad. 627:56 Mad. 692:144 
I. C. 923, ModalL Adcmma v. Venkatasubbayya. 


is made the Court to which the decree is 
transferred has jurisdiction to entertain the 
application for execution, even though a 
copy of the decree has not been received by 
it. This decision has been followed in 60 
M. L. W. 764.^ 

What happened in the present case was 
that when the application for execution was 
filed in the Madras Small Cause Court on 
6th January 1942 that Court made the follow¬ 
ing order; “Transmit. Prepare extract and. 
hand over to party today.” (It is not ‘hand 
over to post today’ as would appear from 
the certified copy of that order furnished by 
that Court to the appellant.) The decree 
extract and certificate appear to have been 
handed over to the advocate for the plaintiff 
on the same day. It is not known how it 
happened that neither the decree extract nor 
the certificate was produced or filed before 
the transferee Court. On the same date, 
namely, 6th January 1942, an application was 
made to the District Munsif of Narasaraopet 
for the execution of the decree. That appli¬ 
cation was rejected on 9th February 1942 
because the order of transmission and the 
decree extract and certificate were not filed 
although time was given for that purpose. 
The circumstances in which those papers 
could not be produced would be a matter 
which might call for investigation; but having 
regard to the principle laid down in the two 
decisions referred to above, namely, that an 
order of transmission takes effect from its 
date and that an execution petition can be 
filed in the transferee Court after that date 
even though the necessary papers were not 
received in that Court, it is clear that the 
view upon which the learned Subordinate 
Judge has acted is erroneous. It is not a 
case where no order had in fact been passed 
transferring the decree to the other Court. 
The order of transmission was, as stated 
already, passed on Cth January 1942 and this 
application was made on the same date 
presumably after the passing of the order. 
Therefore, the execution petition itself which 
was filed in the District Munsif’s Court, 
Narasaraopet, should have been registered 
and proceeded with. It should not have been 
rejected without even registering it. It was 
oi>en to the Court thereafter to give time to 
the party for funiishing the necessary papers 
and it was open, if those papers were not 
produced as 1 :^ 1 * directions, to deal with the 
execution petition accordingly. But on the 
ground that no order for transmission was 

2. (’40) 27 A. I. R. 1940 Mad. 214 : 187 I. C. 758: 
50 M. L. W. 764, Tenkatratnam v. Chennayya. 
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produced in Court the petition cannot be 
rejected without being registered, when, as a 
matter of fact, we find that such an order 
w'as actually passed and does exist. The 
order of the learned Subordinate Judge is 
therefore set aside; the execution petition 
shall be restored to the file of the District 
Munsif of Narasaraopet, and registered and 
disposed of according to law. In the result 
the appeal is allowed but in the circum¬ 
stances of the case each party will bear his 
ovm costs. Leave to appeal is refused. 

o.r.k./g.b. Appeal allowed. 


[Case No. 100.] 

A. 1. R. (33) 1946 Madras 170 
Leach C. J. and Lakshmana Kao J. 


Vadlaviaiineti Damodara JRao — 

Appellant 



The Official Meceiver, Kistna and 
another — Respondents. 

Letters Patent Appeal No. 22 of 1945, Decided 
on 24th August 1945, from judgment and order of 
Chandrasekhara Aiyat J., Reported in (’^5) S2 
A. I. R. 2940 Mad. 236. 

Limitation Act (1908), Art. 182 — Execution 
petition closed for statistical purposes — Such 
order is not final order and subsequent appli¬ 
cation is not fresh application but one to conti¬ 
nue former application. 

Where an execution petition is ordered by the 
Court to be closed for statistical purposes, such 
order is not a final order and a fresh application 
filed as the result of the former petition having 
been closed for statistical purposes is not regarded 
in law as being a fresh application but an appli¬ 
cation to revive or continue the former application: 
(’40) 27 A. I. R. 1940 Mad. 566, Rel. on; (’45) 32 
A. I. R. 1945 Mad. 236, Affirmed. [P 171 C 1] 

Limitation Act — 

<’42) Chitaley, Art. 182, N. 143, Pt. 15. 

(’38) Rustomji, Art. 182, Page 1692 “Striking oS: 

Proceedings still pending.” 

D. V. Raynanarasu — for Appellant. 

P. Sivarainalcrishniah for Respondents. 

Leach C. J. —The question in this appeal 
is whether a decree obtained by the respon¬ 
dent has become barred by the law of limi¬ 
tation. On 2l3t sei>tember 1932 the respondent 
obtained a decree against the appellants and 
their father for the payment of Rs. 2832-12-0 
with interest and costs. On 22nd January 
1935 the respondent filed an application for 
execution in the Court of the District Judge 
of Kistna. Tliis was numbered as Execution 
petition No. 26 of 1935. Another creditor of 
the defendants had obtained a decree against 
them in original Suit No. 5 of 1931 and had 
already applied for execution by the attach- 
mont and sale of the properties of the 


judgmeut-dehtors. This application was num¬ 
bered as Execution Petition No. 172 of 1932. 
The object of the respondent in filing Exe¬ 
cution Petition no. 26 of 1936 was to obtain 
rateable distribution of the properties already 
attached by the decree-holder in Original 
Suit NO. 6 of 1931. He asked for an order for 
attachment, but added a prayer for rateable 
distribution. Some of the attached properties 
were sold in Execution Petition No. 172 of 
1932 and the respondent obtained bis share 
of the proceeds. The attachment continued 
in respect of the unsold properties. On 6th 
November 1936 the District Judge passed an 
order in both the execution petitions closing 
them, the order being merely the word 
‘‘closed.** This was obviously done in accord¬ 
ance with the very had practice which then 
prevailed of Courts closing petitions for exe¬ 
cution for statistical purposes. Although the 
X>etitions were “closed** the attachment conti¬ 
nued and continued at all times material to 
this appeal. 

On 22nd December 1942 the respondent 
filed another application for execution. As 
over six years had elapsed since the District 
Judge “closed” the respondent’s first appli¬ 
cation, it was said that the new application 
was barred by limitation. The District 
Judge accepted this plea and dismissed the 
application. The re3i)ondent appealed to this 
Court and the appeal was heard by Chandra¬ 
sekhara Aiyar J. The learned Judge remanded 
the case to the District Court with the direc¬ 
tion that there should be an inquiry as to 
whether the properties covered by the peti¬ 
tion of 22nd December 1942 were the same 
as the properties covered by the previous 
petition. He indicated that in the event of 
the properties proving to be the same the 
execution Court should hold the later appli¬ 
cation to be within time. The appeal is from 
the learned Judge’s judgment. We have 
called for all the records from the lower 
Court and an examination of them shows 
that the properties which the respondent 
sought to embrace in his application of 22nd 
December 1942 are the properties which were 
referred to in the earlier petition and what 
he wanted was rateable distribution of the 
sale proceeds of the unsold properties under 
attachment. Unless the order of the District 
Judge of 5th November 1936 is to be read as 
a final order dismissing Execution petition 
NO. 26 of 1935, the application of 22nd Decem¬ 
ber 1942 is in time. 

We have already stated that the earlier 
petition was merely “closed” for statistical 
purposes. As pointed out in 1940-1 M. L. J. 
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537,^ it is well settled law that where a fresh 
petition is filed as the result of a former 
petition having been “closed” for statistical 
purposes, it is not regarded in law as being 
a fresh application but an application to 
revive or continue the former application. 
The order of 5th November 1936 was not a 
final order and the fresh application put in 
by the respondent must under the authorities 
be regarded as merely a continuation of the 
previous application. By the later application 
all he wanted was his share in the sale pro¬ 
ceeds of the properties which still remained 
to be sold. The decree-holder in Original Suit 
No. 5 of 1931 filed an application on 8rd 
August 1943 in continuation of his Execution 
Petition No. 172 of 1932 and this was allowed 
on 23rd December 1944. Throughout the res¬ 
pondent’s i}etitions have come before the 
Court together with the petitions of the 
decree-holder in Original Suit No. 5 of 1931. 
We hold that the District Judge was wrong 
in dismissing the respondent’s later applica¬ 
tion as being barred by the law of limitation 
and consequently we dismiss the appeal with 
costs. The case will be remanded to the trial 
Court but in wiew of the fact that the pro¬ 
perties admittedly are the same as the pro¬ 
perties covered in the former petition, no 
further inquiry is necessary. The execution 
will proceed on this basis. 

O.R.K./d.S. Appeal dismissed. 

1 . (’40) 27^A.I.R. 1940 Mad. 666 : 193 l7c. 325 ; 

1940-1 M. L. J. 637, Sivasubramaniam Gbettiar 

V. Murugesa Mudaliar. 


[Case No. 101.] 

A. I. R. (33> 1946 Madras 171 
Kuppuswami Aiyar J. 

Public Prosecutor — Appellant 

V. 

Sheik Masoom and others — 

Pespondents. 

Criminal Appeal No. 509 of 1945, Decided on 
8th November 1945, against acquittal by Sub- 
divisional Magistrate, Narasaraopet, in C. C. No. 
109 of 1945. 

Criminal P. C. (1898), Ss. 348 and 349—S. 349 
applies to all offences while S. 348 applies to 
offences under Ch. 12 or Ch. 17, Penal Code— 
Case falling under S. 348 — Magistrate should 
act under S. 348 and not under S. 349. 

Section 349 is a general section which applies to 
all offences •whereas S. 348 applies only to persons 
who have been convicted of an offence punishable 
under Ch. 12 or Ch. 17, Penal Code, in any prior 
case. CP 171 C 2] 

In a trial of several accused for offences under 
Ss. 380, 410 and 411 one of the accused was also 
charged under S. 75, Penal Code. The Magistrate 
found all the accused guilty of the offences with 


which they were charged but being of opinion 
that he could not pass adequate sentence against 
the accused charged under S. 75, Penal Code, he 
sent the papers under S. 349, Criminal P. C., to 
the Sub-divisional Magistrate who acquitted all of 
them : 

Held that the Magistrate should have com¬ 
mitted the accused to sessions under S. 348 and 
should not have taken action under S. 349. The 
Sub-divisional Magistrate had, therefore, no juris¬ 
diction to try the case and acquit the accused. 

[P 172 C 1] 

Cr. P. C_ 

(’41) Chitaley, S. 348, N. 8, Pt. 1; S. 349, N. 2, 
Pt. 7. 

(’41)'Mitra, Page 1163 Note “Ss. 348 and 349.” 

Appellant in person. 

V. T. Rangastvami Iyengar, Kalyanasundaram 
Iyer and G. Qopalaswami —for Respondents. 

Judgment. — This is an appeal againsfc 
the order of acquittal of the Sub-divisicmal 
Magistrate of Narasaraopet in C. 0. No. 109 
of 1945 on his file. The four accused were 
originally tried by the Sub-Magistrate of 
Narasaraopet for offences punishable under 
S. 380, Penal Code, so far as accused 1 and 2 
were concerned and for offences punishable 
under ss. 410 and 411, Penal Code, so far as 
accused 3 and 4 were concerned, in respect 
of the same articles. They were all tried 
together and found guilty of the offences 
with which they were charged; but as ac¬ 
cused 1 was an old offender who had been 
convicted for an offence under the provi¬ 
sions of ch. 17, Penal Code, there was also 
charge against him under S. 75, Penal Code. 
The Magistrate felt that he could not award 
the proper sentence on accused 1 and so 
sent the papers to the Sub-divisional Magis¬ 
trate of Narasaraopet under S. 349, Criminal 
P. C. This Magistrate acquitted all the ac¬ 
cused, and it is against this order of acquittal 
that this appeal has been filed. It is rightly 
urged for the Crown that the Sub-divisional 
Magistrate, Narasaraopet, had no jurisdic¬ 
tion to try the case and acquit llio accused 
inasmuch as the Sub-Magistrate ought to 
have committed the accused to sessions under 
S. 318, Criminal P. C., if he thought that he 
could not pass tlie adequate sentence and 
should not have taken action under S. 349. 
The Sub-divisional Magistrate, Narasarao¬ 
pet, could have jurisdiction to acquit the 
accused only if the papers could have been 
sent to him under S. 349. Section 349 is a, 
general section which applies to all offences' 
whereas s. 348 applies only to persons who 
have been convicted of an offence punishable' 
under Cb. 12 or Ch. 17, Penal Code, in any! 
prior case, and according to s. 348 (2), 

“When any person is committed to tho Court of 
Session or High Court under sub-s. (1), any other 
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person accused jointly with liizn in the same 
inquiry or trial shall be similarly committed, un¬ 
less the Magistrate discharges such other person 
under S. 209.” 

In this case the Magistrate knew that ac¬ 
cused 1 had been convicted of an offence 
punishable under Ch. 17, Penal Code, and he 
also knew that none of the accused could he 
discharged but would have to be convicted. 
At this stage he should not have sent the 
papers under S. 349, Criminal P. C., to the 
Sub-divisional Magistrate, The proper course 
for him would be to commit the accused to 
sessions. This is also clear from B. 95, Cri¬ 
minal Rules of Practice. As the Magistrate, 
therefore, had no jurisdiction to send the 
palmers and should have committed the ac¬ 
cused to sessions under S. 348, the Sub-divi¬ 
sional Magistrate had no jurisdiction to 
acquit the accused. I accordingly set aside 
the order of acquittal and send the papers 
to the Sub.Magistrate of Narasaraopet for 
taking action under S. 348, Criminal P. C. If 
the Magistrate who tried the case originally 
is not there, there may have to be a tfe novo 
enquiry. 

C.B.K./k.S. Order accordingly. 


[Case No, 102.] 

A. I. R. C33) 1946 Madras 172 

BelIi J. 

Yarlagadda Venkanna — Appellant 

V. 

JRamineni Kotayya — Hespondent. 

Appeal No. 25 of 1945, Decided on 2Gtb October 
1945, against appellate order of Sub-Judge, Bapatla, 
D/- 2Dd November 1944. 

(a) Civil P. C. (1908), S. 48 (2)—Plea of fraud 
can be raised by decree-holder for first time 
even in appeal arising out of execution pro¬ 
ceedings. 

More than 12 years after tbe date of the decree 
but -within three years of the last execution peti¬ 
tion the decree-bokler filed a fresh execution ap¬ 
plication which was dismissed by tbe executing 
Court before which no plea of fraud was taken 
by tbe decree-holder. Tbe decree-holder filed an 
appeal and the question was whether he could be 
allowed to raise the plea of fraud by tbe judg¬ 
ment-debtor under S. 48 (2) (a) in tbe appeal for 
the first time : 

Held that the plea of fraud could be allowed 
to be raised in appeal. No doubt when a party 
was making allegations in the pleadings against 
another he should say all that he desired to say 
including the allegation of fraud fully and at once 
in order that the other side may meet the case 
put up against him. But different considerations 
arose when a plea of fraud was taken under 
S. 48 (2) (a). It was then not a question of making 
specific allegattona in a plaint or written statement 
against tbe reputation or character of the opposite 
side. It was a case of being able to show, even at 
the eleventh hour and afterwards, that the time 


A. LIU 

limit laid down by S. 48 should not prevail where 
the conduct of the judgment-debtor was such as 
to have prevented tbe execution of the decree 
within twelve years of tbe date of the decree: (’24^ 
11 A. I. B. 1924 Mad. 836, DisUng. [P 173 C 1] 

C P. C — 

(■44) Chitaley. S. 48, N. 15. 

(b) Civil P. C. (1908), S. 48 (2) — Term 
"fraud” in S. 48 (2) should be liberally con<- 
strued. 

In considering whether the conduct of the 
judgment-debtor amounts to fraud the Court 
ought to take a broad view of the matter : (’22) 9 
A. I. B. 1922 All. 145, Bel. on. [P 173 0 1] 

Q p Q _ 

(’44) Chitaley, S. 48, N. 16, Pt. 8. . 

(’41) Mulla. Page 208, Pt. (y). 

M. S. Bamachandra Bao and D. B. Krishna 
Bao — for Appellant. 

N. Suryanarayana and N. C. Baghavan — 

for Bespondent. 

Judgment. — This appeal arises out of 
execution proceedings following a decree 
dated 3rd March 1932 for Bs. 2160 being 
damages due from the judgment-debtor for 
breach of contract. A number of execution 
petitions were filed, the last one being dis¬ 
posed of on 17 th December 1943. It was 
dismissed on failure of the decree-holder to 
file certain papers. The execution x>etition 
out of which this appeal arises was filed on 
22nd April 1944 and was therefore outside 
the period of 12 years provided by S. 48, 
Civil P. C., although within three years from 
the date of disposal of the execution petition 
above mentioned. The District Munsif consi¬ 
dering these facts found that the present 
execution petition could not be considered to 
be a continuation of the 1943 petition which 
had been .plainly dismissed for default, and 
that, as it was outside.the period of 12 years, 
it -was time barred. He, therefore, dismissed 
it. On appeal the Subordinate Judge allowed 
evidence to be given of fraud in the sense 
of S. 48 (2) (a) on behalf of the decree-holdej\ 
He felt entiUed to do so on the authority of 
'47 M. L. J. 428^ where a Bench decided that 
evidence of fraud could be received and e 
plea taken even on appeal although it had 
not been specifically raised in the lower 
Court. On this authority, therefore, he allowed 
the appeal, held that an enquiry should be 
made into with regard to the allegations of 
fraud and to other matters which could be 
raised, and ordered the execution petition 
to be restored and disposed of in the light 
of the observations. 

In this Court it is argued that the Sub¬ 
ordinate J udge’s interpretation of 47 M.D.J. 

1. (’24) 11 A.I.B 1924 Mad. 836 : 80 I. C. 731 : 

47 M. D. J. 428, Bamanathan Chettiar v. Mohi- 
deen Sabib. 
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428^ was superficial in that it is clear from 
that judgment that although the plea of 
fraud had not been specifically raised in the 
lower Court there was enough on the record 
to show that the judgment-debtor had been 
guilty of fraud. In this case it is urged that 
the word ‘fraud’ has never been mentioned 
in any Court except the appellate Court, and 
that, if the well-known principles with regard 
to amendiog records by adding a plea of 
fraud at a later stage are to be followed, 
then in these circumstances consideration 
of fraud was too late and that the appeal 
should not have been allowed by the Sub¬ 
ordinate Judge. It is true as Mulla joints 
out at page 600 of his commentary on the 
Civil Procedure Code : 

“It is a universal practice, except in the most 
exceptional circumstances, not to allow an amend¬ 
ment for the purpose of adding a plea of fraud 
where fraud has not been pleaded in the first 
instance." 

He is saying this in commenting on o. 6, 
R. 17, Civil P. C., which deals with amend¬ 
ment of pleadings. Naturally where one 
party is making allegations against another 
he should say all that he desires to say fully 
and at once in order that the other side may 
meet the case put up against him. In my opi¬ 
nion, however, different considerations arise 
when applying the provisions of sub-s. (2) 
of s. 48. Section 48 sets a time limit on 
executions. In order to prevent a dishonest 
and fraudulent debtor from preventing the 
execution of the decree for the period of 
12 years it says that if fraud can be shown 
then the time limit may be extended. It is 
not a question of making specific allegations 
in a plaint or written statement against the 
reputation or character of the opposite side. 
It is a case of being able to show oven at 
the eleventh hour and afterwards that the 
time limit laid down by s. 48 should not 
prevail where the conduct of the judgment- 
debtor is such as to have prevented the 
execution of the decree within the twelve 
years. It is said that 

“Judges ought to take a broad view of conduct 
deliberately adopted by judgment-debtors with a 
view to defeating and delaying the just payment 
of their debts by frivolous and futile objections 
which are dishonest upon the face of them." See 
44 All. 319.2 

In the present case tliere is nothing to 
show that the decree-holder was at any 
time wanting in diligence except perhaps 
that the last execution petition failed for 
want of papers which were required. That 
may or may not show a tec hnical failure on 

A.I.R. 1922 AU. 145 : 44 All. 319 : 65 

1. C. 877, Lalta Prasad v. Suraj Kumar. 
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his part but at any rate there can be little 
doubt that although he obtained a money 
decree in 1932 for damages for breach of 
contract on the judgment-debtor’s part he 
has been utterly unable to touch one pie 
since that date. The allegations against the 
judgment-debtor are that he sold all his 
immovable properties to his maternal uncle 
in 1933 within a year of the decree and that 
that uncle thereafter in no less than 7 or 8 
years filed process after process against the 
unhappy decree-holder in an endeavour to 
prevent his laying his hands on the property 
of the judgment-debtor. Certainly from 1933 
to 1939, because of this pretended alienation 
by the judgment-debtor, the decree-holder 
was utterly unable to execute his decree. In 
these circumstances and taking the broad 
view mentioned above, I think that the deci¬ 
sion of the learned Subordinate Judge was 
correct both from a legal and from a com- 
monsense point of view. The execution peti¬ 
tion will now be re-considered by the District 
Munsif who will hear all the objections which 
can be raised by both sides to each other’s 
conduct and decide the matter according to 
law. This appeal is dismissed. Having regard 
to the fact that the plea of fraud was not 
raised before the District Munsif and the 
fact that the case relied upon by the appel¬ 
late Judge can be distinguished on the facts, 
I think there should be no order as to costs. 
The whole matter really arises out of the 
decree.holder’s not preparing all his artillery 
when he first presented the execution peti¬ 
tion. Had he raised fraud then, there would 
have been none of this further litigation. 
(Leave refused.) 

c.r.k./g.n. Appeal dismissed. 


[ Case No. 103. ] 

A. I. R. (33) 1946 Madras 173 
Kuppuswami Aiyar J. 

Public Prosecutor, Madras—Petitioner 

V. 

Pingali Mallikarjana "Kota Paneswara 
Pao — Respondent. 

Criminal Revn. No. 473 of 1945 (Criminal Revn. 
Petn. No. 435 of 1945), Decided on 8th November 
1945, to revise judgment of Addl. 1st Class Magis¬ 
trate, Bandar, in C. C. No. 126 of 1944. 

Criminal P. C. (1898), S. 562 _ Conviction 
under S. 409, Penal Code — S. 562, Crimi¬ 
nal P. C., does not apply — Accused youth of 
19 years refunding money and losing chance 
of Government service — Sentence till rising 
of Court held sufficient. 

Accused who was a Government servant of 19 
years of age was convicted of an offence under 
S. 409, Penal Code, and was released under S 56‘> 
Criminal P. C. : 
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Held that the offeuee being punishable with 
transportation for life, the case could not be dealt 
■with under S. 562, Criminal P. C-, but that in 
view of hia youth, the fact that he had returned 
the money and had lost the chance of getting 
Government service in future, sentence till the 
rising of the Court was sufficient. [P 174 C 1] 

Cr. P. C_ 

(*41) Chitaley, S. 562, N. 6, Pfc. 2. 

(’41) Mitra, P. 182, Sub-aection (1). 

Penal Code — 

(’45) Ratanlal, S. 409, Page 1009, Pt. 18. 

Petitioner in person. 

B. S. Ramachandra Rao — for Respondent. 

Order. — This is a revision i>etition hied 
by the Public Prosecutor with regard to the 
sentence passed by the Additional First 
Class Magistrate of Bandar in C. C. No. 126 
of 19-14 on his file. The accused was con¬ 
victed of an offence punishable under s. 409, 
Penal Code, and found guilty, and dealt with 


the apparent, title to the property : (’24) IL, 
A. I. R. 1924 Cal. 744 and (’28) 15 A. I. R. 1928 
Mad. 163, Rel. 07i; (’20) 7 A. I. R. 1920 Mad. 748 
(F.B.), DisUng. CP 175 C 1) 

The evidence, therefore, to establish that the- 
transfer in favour of the claimant is fraudulent ia 
inadmissible in these proceedings and if the judg¬ 
ment-creditor has reason to believe that the trans¬ 
fer is for any reason IneSective, inoperative or 
void against the creditors, the proper course to- 
follow is by way of suit under O. 21, R. 63, Civil 
P. C. [P 175 0 1, 21 

_ 

(’44) Chitaley, O. 21, R. 68, N. 20, Pts. 9, 11 
and 12. 

C. Krishnasioami — for Applicants. 

C. R.uKrishna Rao — for Respondent. 

Judgment. — This is an appeal against 
the order of the Master passed in execution. 
The applicants are the Official Liquidators 
of the Deccan Commercial Bank Ltd. One 
Khan Saheb Md. Munir Khan Saheb Baha¬ 


under S. 562, Criminal P. C. The offence is 
one punishable with transportation for life 
and therefore the case could not he dealt 
with under S. 6C2, Criminal P. C. The sen¬ 
tence, therefore, is illegal and has to be set 
aside. Taking into consideration, however, 
the fact that the accused who is only 19 
years of age and who was employed in the 
Rationing Office has not only lost his job but 
lost all his chances of being employed in 
Government service in future, and as he 
lalso has returned the money, it will he 
sufficient if he is sentenced to imprisonment 
till the rising of the Court. He is accordingly 
so sentenced. The sentence will be undergone 
in the Court of the Additional First Class 
^lagistrato of Bandar. 

c.R.K./v.W. Petition dismissed. 

[Case No. 104.] 

A. 1. R. (33) 1946 Madras 174 

Clark J. 

In the matter of Deccan Commercial 
Bank, Ltd. (in Liquidation). 

Aga Mahomed Khaleel Shirodi (since 
deceased) — Petitio^iei”, 

Cyril Gill and others, Joint Official 
Liquidators — Applicants 

V. 

Mohamed Nawaz Hhan — Despondent. 

Appln. No. 1723 of 1945 (in O. P. No. 168 of 
1938), Decided on 2nd November 1945. 

Civil P. C. (1908), O. 21, R. 58 — Person, 
objecting to attachment, claiming under trans¬ 
fer from judgment-debtor — Evidence that 
transfer was fraudulent not admissible—Credi¬ 
tor’s remedy is by suit under O. 21, R 63. 

In proceedings under O. 21, R. 58, Civil P. O., 
the executing Court is concerned only with the 
question of the possession of tho property and 
should not and cannot embark upon enquiries 
involving a decision as to tho real, as opposed to 


dur was a contributory of this Company. 
He was placed on the list of contributories 
and an order was obtained against him for 
payment of the amount due from him in 
that respect. These execution proceedings 
are by the Official Liquidators to execute 
that order. This contributory died in Janu¬ 
ary 1945 at which time he was on the list 
of contributories and the order for payment 
had been obtained against him. His son, 
one Md. Nawaz Khan, .was brought on the 
record of the execution proceedings as ms 
legal representative. Execution was sought 
by attachment of certain shares by '^ay of 
an order prohibiting the Secretary of the 
Egmore Benefit Fund, Flowers Road, 
Egmore. Madras, from paying Mohamed 
Nawaz Khan the amount of shares standing 
in the name of his deceased father Khan 
Saheb Md. Munir Khan Saheb Bahadur, and 
it is stated in the E. P. that these shares’ have 
recently been transferred and now stand in 
the name of the said Md. Nawaz Khan 
But it is admitted before me and it "was so 
stated by the Master in his order that the 
shares were, in fact, transferred by 
deceased contributory to his son, the pr^nt. 
respondent, on 2lst July 1941, i. e., over three 

years before his death. ^ 

The respondent filed objection to the ap¬ 
plication for execution on the ground that 
he was the registered owner of the shares- 
and was entitled thereto on his own account. 
It is admitted that the shares are so regis¬ 
tered and that he, the respondent, is in 
possession of the certificates. The Master 
has found that the respondent “is in actual 
possession of these shares.” On this finding 
he rejected the application for attachment. 
Objection is taken to this decision of the 
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Master on the ground that he should have 
heard and considered evidence in support of 
the liquidators’ allegation that the transfer 
by the deceased contributory to the present 
respondent was a fraudulent preference. Heli- 
ance has been placed on 43 Mad: 760.' The 
Master has taken the view that this case has 
no application in the circumstances of this 
case and I agree with him. In that case it 
was held that an attaching creditor defen¬ 
dant in a claim suit under O. 21, E. 63 may 
properly raise a defence that the transfer to 
the plaintiff was void as being in fraud of 
creditors. That furnishes no authority for 
the proposition that a similar plea may be 
raised by a petitioning creditor in the exe¬ 
cution proceedings. 

Under O. 21, B. 58, Civil P. C., when an 
objection is made to an attachment, as was 
the case here, the Court shall proceed to 
investigate the claim. Under Buie 59, the 
claimant or objector is required to adduce 
evidence “to show that at the date of the 
attachment he had some interest in, or was 
possessed of the property attached.” I have 
already observed that it is admitted in this 
case that the respondent is possessed of the 
shares and that they are registered in his 
name in the Company’s register. In these 
circumstances no useful purpose could pos¬ 
sibly have been served by the blaster’s 
allowing the liquidators’ application to call 
evidence on the point. Indeed I do not 
understand from his counsel that it was that 
point on which he wished to call evidence. 
He wished to call evidence to establish that 
the transfer by the deceased contributory 
to his son, the present respondent, was a 
fraudulent transfer. Evidence on that point 
would, in my view, be inadmissible in view 
of the relevant provisions of o. 21 dealing 
with the summary investigation of claims 
in execution. In such proceedings, the exe¬ 
cuting Court is concerned only with the 
question of the possession of the property 
and should not and cannot embark upon 
enquiries involving a decision as to the real, 
as opposed to the apparent title, to the pro¬ 
perty : vide 51 Cal. 548^ and 54 M. L. J. 
321.® There is of course nothing to prevent 
the liquidators from proceeding by way of 

1. (’20) 7 A.I.B. 1920 Mad. 748 : 43 Mad. 760 : 

59 I. C. 947 (F. B.), Bamaswami Chettiar v. 

Mallappa Bcddiar. 

2. (’24) 11 A.I.B. 1924 Cal. 744 : 61 Cal. 548 : 

83 I. C. 233, Nazimunnissa Bibi v. Nacharuddin 

Sardar. 

3. (’28) 15 A.I.B. 1928 Mad. 163 : 108 I. C. 67 : 

54 M. Ij. J. 321, Bamas^vami Qoundan v. 

Karuppa Mudali. 


a regular suit under the provisions of B. 63 
and that seems to me to be the proper course 
to follow, if they have reason to believe that 
this transfer by the deceased contributory to 
the-respondent is for any reason ineffective, 
inoperative and void as against the creditors 
of this winding up. The appeal is accord¬ 
ingly dismissed with costs. 

c.b.k./k.M. Appeal dismissed. 


[Case No. 105.] 

A. L R. C33) 1946 Madras 175 

Kupbuswami Aiyab j. 

In re P. Lakshmiah — Petitioner. 

Criminal Bevision No. 644 of 1945, (Criminal 
Bevn. Petn. No. 602 of 1945), Decided on 9tb 
November 1945, to revise judgment of .Toint I^Iagis- 
trate, Cbandragiri, D/* 80th April 1945. 

Madras Motor Vehicles Rules, R. 22^ — 
“Loitering” means lingering on way or hang¬ 
ing about — Driver stopping bus in front of 
hotel, not being a stopping place for passen¬ 
gers, commits offence under R. 220. 

Under R. 220, Motor Vehicles Rules, Madras, it 
is the loitering, viz., lingering on the road that is 
made the offence and not the delay in reaching the 
destination. [P 175 C 2J 

Where a driver of a motor bus stopped it in front 
of a hotel, which was not a stopping place, for 10- 
to 15 minutes, waiting for the passengers to como 
from the hotel : 

Held that it amounted to lingering on the way 
and the driver was liable for conviction under the 
rule. [P 175 C 2] 

K. Ealyanasundarain and E. Santanam — 

for Petitioner, 

Public Prosecutw — for the Crown. 

Order. —What is urged for the petitionee 
13 that the offence under Buie 220, Motor 
Vehicles Rules, requires that the delay must 
be of such a character as to prevent the men 
from reaching the destination in time. That 
is not what is stated there. It is true a 
driver is exixjcted to reach the destination in 
time. But what is made an offence is loiter¬ 
ing on the road. According to the Concise 
Oxford Dictionary, “loitering” means linger¬ 
ing on the way or hanging about. In this 
case, according to the finding of both tho 
Courts, the driver was stopping tho bus in 
front of a hotel so that he might pick up 
some passengers from there. This is certain¬ 
ly lingering on the way. It is not tho peti¬ 
tioner’s case that it was a stopping place at 
which he could stop for the purpose of 
taking passengers. Waiting for the passengers, 
who had gone to the hotel, for nearly lo 
or 15 minutes is certainly lingering on tho 
way and the petitioner is, therefore, guilty 
under R, 220 . It is certainly annoying to tho 
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other passengers in the bus if they are made 
to wait in front of a hotel like this merely 
to pick up passengers who are expected to 
oome from the hotel and board the bus. 
The petitioner was righly convicted. In the 
•circumstances of the case I should think the 
punishment is lenient. The ];>etition is dis¬ 
missed. 

c.b.k./k.m. Petition dismissed. 

[Case No. 106.] 

A. 1. R. (33) 1946 Madras 176 

Yahya Ali J. 

P. V. Mangayya — Petitioner 

V. 

Tatavarty Nagapotha Bao and others 

— Respondents. 

Civil Revn. Petn. No. 948 of 1944, Decided on 
"Sth •October 1945, from order of District Munsif, 
Masulipatam, D/- 10th May 1944. 

(a) Civil P. C. (1908), S. 115, O. 21, Rr. 49 
and 63 — Order under R. 49 made without 
jurisdiction — Ren^edy by suit open to person 
aggrieved — Still High Court may interfere in 
revision. 

Where a lower Court makes an order under 
O. 21, R. 49 and the High Court is of opinion that 
that Court had no jurisdiction to make the order, 
it would be proper for the High Court to interfere 
in revision, even if there may be some other 
remedy open to the i>erson aggrieved, such as by a 
separate suit : (’41) 28 A.l.R. 1941 Mad. 262, Rel. 
on. [P 178 C 1] 

Q p 0^ _ 

(’44)‘chitaley, S. 115, N. 8, Pt. 9. 

(’41) MuUa, S. 115, Page 414, Pt. (z). 

(b) Civil P. C. (1908), O. 21, Rr. 46, 58 and 
63 — Attachment under R. 46 — Garnishee 
denying debt — Rr. 58 and 63 do not apply. 

Though R. 46 spcciBcally contemplates attach¬ 
ment, where the garnishee denies the existence of 
the debt, the provisions contained in Rr. 68 and 
63 do not apply ; (’36) 23 A.l.R. 1936 Mad. 152, 
Foil. CP 178 C 1] 

C P c , 

(’44) Chitaley, O. 21, R. 58, N. 8, Pt. 2. 

(’41) MuUa. O. 21, R. 58, Page 839, Pt. (m). 

(c) Civil P. C. (19D8), O. 2L, Rr. 49, 58 and 63 

_R. 49 provides process in substitution of 

attachment — R. 49 (2) does not contemplate 
levying of attachment within R. 58—R. 63 not 
applicable. 

The underlying fact in R. 58 is that there is an 
attachment of property. It is diCBcalt to hold on 
the language of R. 49 that there is anything in the 
nature of actual attachment. What the rule ac¬ 
tually provides appears to bo a process in substitu- 
tion of the ordinary process of attachment and at 
no stage does sub-r. (2) of R. 49 contemplate the 
levying of an attachment of property such as 
would amount to an attachment within the mean¬ 
ing of R. 68 for the purpose of entitling the person 
aggrieved to prefer a claim or an objection. It is, 
therefore, doubtful if R. 63 which follows upon 
R. 68 has application to a case where a process is 
issued under B. 49. [P 177 O 2; P 178 C 1] 


A. h 

C P# C# . { ** 

(’44) Chitaley, O. 21, R. 49, N. 1 and 0.21, 
R. 58, N. 1. ‘ . 

(’41) MuUa, O. 21, R. 49, Page 818 "Attaoh- 
ment of partnership property” and O. 21, 
R. 58, Page 837 “Scope of the rule.” 

(d) Civil P. C. (1908), S. 115 — Revision can 
be denied only if alternative remedy is certain. 

The remedy by way of revision can be denied 
only if the alternative remedy is certain and oon- 
elusive and not ambiguous. [F 178 C 1] 

0 0 ^ _ 

(’44) Chitaley, S. 115, N. 8, Pt. 1. 

(’41) MuUa, S. 115, Page 413, Pt. (u). 

(e) Civil P. C. (1908), O. 21, R- 49—Rule does 
not apply to dissolved partnership — Dissolu¬ 
tion of partnership on partner’s death — Sub¬ 
sequent decree against his assets — Order 
under R. 49 cannot be made in respect of bis 
assets in partnership. 

Rule 49 does not apply to the case of a dissolved 
partnership. The entire scheme of the rule is 
based upon the concept that there is a partnership 
in existence at the time when tho process is sought 
to be taken out or that the decree which is songht 
to be executed was made against the partners in 
the firm as such, i. e., the persons should bear the 
character of partners in the firm at the time. The 
principle underlying this rule is to prevent, as far 
as possible, the disturbing or dislocation of the 
working of a continuing partnership. The principle 
itself would cease to apply as also the respective 
provisions of the rule in the case of a defunct or 
dissolved partnership. [P 178 O 2] 

Where, therefore, a partnership is dissolved on 
account of the death of a partner and a decree is 
subsequently passed against his assets in the hands 
of his legal representatives, no order under R. 49 
can be made in execution of the decree in respect 
of the assets belonging to him in the partnership. 

[P 178 0 2] 

C P. C. — 

(’44) Chitaley, O. 21, R. 49, N. 1. 

(’41) MuUa, O. 21, R. 49, Page 818 “Attaoli- 
ment of partnership property.” 

(f) Civil P. C. (1908), O. 21, R. 49(2) — “A 
partner” and “such partner”—Meaning of. 

The expressions “a partner” and "such partner” 
in R. 49 (2) mean a partner in the firm as such. 

[P 178 O 2] 

C Pa C 

(’44) Chitaley. O. 21, R. 49, N. 2a. 

(’41) MuUa, O. 21, R. 49, Page 818. Attach¬ 
ment of partnership property.” 

(g) Civil P. C. (1908), 0.21, R.49 and S. 52(1) 
—. Applicability. 

Rule 49 cannot be read with S. 52 (1) 80 as to 
make it applicable to a case where a partnership 
is dissolved on the death of a partner and a decree 
obtained against the legal representatives of the 
deceased is sought to be ex^ut^ by attachment 
of the assets belonging to him in the (dissolved) 
partnership. Section 62 is of a general nature 
which applies to aU cases where a decree is sought 
to be executed in respect of a debt due by a deoeas- 
ed person against his representatives in interret. 
But R.49 is in the nature of a special ruleoovermg 
a special class of cases, viz., decrees passed against 
firms or against partners in the firm as suom 
With regard to such decrees it is open to the Court 
to execute the decree in the speolal manner 
cribed by the role. Where the fundamentals of tho 
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rvile are not satisfied, it is clearly outside the pro** 
Tince of the Court to invoke the aid of the said 
rule. [P 179 C 1] 

K. Subha Rao — for Petitioner. 

Gh. Ragliava Rao — for Bespondents. 

Order. —H. W. Maiden who was a part¬ 
ner in Maiden & Co., died in February 1937. 
The business was continued by the surviving 
partner, Rao Sahib P. V. Rangiab, who is 
the petitioner here, in the name of Maiden 
& Co. Jaldu Venkatasubba Rao obtained a 
decree in o. S. No, 546 of 1938, District Mun- 
sif's Court, MasuUpatam, against the legal 
representatives of the aforesaid Maiden, the 
decree being against the assets of Maiden in 
their hands. The decree was passed on 9th 
June 1989. In execution of the decree, the 
decree-holder applied under o. 21, R. 46 and 
under O. 21, E. 49 for the attachment of the 
assets belonging to the deceased Maiden in 
the partnership. The procedure prescribed 
in R. 49 of O. 21 was followed and ultimately, 
after the appointment of a receiver, exa¬ 
mination of accounts and the determination 
of the value of the share in the goodwill of 
the business that belonged to Maiden, the 
Court below directed that the surviving 
partner, who was the objector, should depo- 
sit in Court the amount claimed in the 
execution petition in satisfaction of the charge 
on the profits in his hands created under 
O. 21 , R. 49. This petition is to revise that 
order. In the meantime, in the course of the 
proceedings taken under o. 21, r. 49, orders 
were passed for the production of accounts 
and an appeal taken against the said order 
was rejected in October 1941 on the ground 
inter alia that no appeal lay. The appellate 
Court, however, gave some directions as to 
the lines on which further enquiry should be 
conducted in the matter and pursuant to the 
same, the District Munsif passed a further 
order on 5th October 1943 which was of a 
preliminary nature directing the receiver to 
conduct the examination of the accounts for 
the purpose of answering certain specific 
questions that wore formulated. The receiver 
submitted a report after giving an opportu¬ 
nity to both sides and ultimately the order 
which is now sought to be revised was passed 
by the District Munsif. 

A preliminary objection has been taken 
by Mr. Raghava Rao for the respondents as 
to the maintainability of the petition. It is 
urged that a remedy by way of a regular 
suit was available to the petitioner against 
the order made by the lower Court under 
o. 21, Rr. 46 and 49 and that consequently 
a revision ought not to be allowed. The 
1946 M/23 & 24 
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contention is that the processes prescribed 
in Rr. 46 and 49 of o. 21, are different modes 
of attachment laid down under the Code for 
different kinds of property, that Rr. 41 to 57 
deal with such different kinds of attachment 
and that Rule 58 provides for claims being 
made to properties so attached or objections 
being taken to the respective kinds of attach¬ 
ment enumerated in the earlier rules, includ¬ 
ing Br. 46 and 49. He, therefore, contends 
that there being a right under R. 53 for the 
party aggrieved to put forward a claim or 
an objection, a right of instituting a suit 
under R. 63 of o. 21 is available in the event 
of the claim being defeated and without 
exercising those rights it was not open to 
the petitioner to pursue the remedy by way 
of revision. This objection does not appear 
to be sound for various reasons. To start 
with I am not certain if o. 21 , E. 63, has any 
application to a case of this description. 
That rule follows upon R. 63 and under R. 58 
what is required is that there should have 
been an attachment of property and, on the 
ground that such property is not available 
to such attachment a claim is preferred to 
the property attached or objection is made 
to the attachment. The underlying fact is 
that there was an attachment of property in 
execution of a decree. No doubt r. 46 of o. 21 
specifically contemplates attachment. But it 
is difficult to hold on the language of R. 49 
that there is anything in the nature of actual 
attachment. What the rule actually provides 
appears to be a process in substitution of 
the ordinary process of attachment. Under 
sub-r. (2) of that rule the Court makes first 
what is called a charging order charging the 
interest of the partner who is the judgment- 
debtor in the partnership property and the 
profits with payment of the amount due 
under the decree. Subsequently, another 
order is made appointing a receiver of the 
share of such partner in the profits and of 
other moneys which may be coming to him 
in respect of the partnership. Thirdly, the 
Court may issue directions for the taking of 
accounts and making all inquiries and, laSly, 
the Court may make an order for the sale 
of such interest. In addition to these specific 
orders the Court may make such further 
orders as might have been directed or made 
if a charge had been made in favour of the 
decreo-holderbysuch partner or such further 
orders as the circumstances of the case may 
require. It is thus clear that at no stage 
does 3ub-r. (2) contemplate the levying of an 
attachment of property such as would amount 
to an attachment within the meaning of r. sg 
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for the purpose of entitling the person ag. 
grieved to prefer a olaim or an objection. 

Turning to R. 46 of o. 21, I have already 
stated that that rule expressly contemplates 
an attachment but even with reference to 
that rule, it has been held that where the 
garnishee denies the existence of the debt, 
the provisions contained in Rr. 68 and 63 of 
O. 21 do not apply : 59 Mad. 966.^ It must be 
pointed out that the learned Judges in that 
case took this view in spite of the Full 
Bench decision in 27 Mad. 67^ distinguishing 
the Full Bench case on the ground that in 
that case the question was not whether when 
the existence of the debt is itself denied, the 
denial of the garnishee can be considered to 
be a claim or objection under o. 21, R. 68. 
Besides this aspect of the matter, the remedy 
by way of revision can be denied only if the 
alternative remedy is certain and conclusive 
and not ambiguous. It would appear that 
in this case ex majoj'e cautela^ the petitioner 
has adopted the other remedy of instituting 
the suit; but in that suit the respondent has, 
as defendant, raised the contention that the 
suit itself is not maintainable. That is only 
by the way. In any view of the matter, if 
the Court should be of the opinion that the 
Court below had no jurisdiction under 0 . 21 , 
R. 49 to make the order complained against, 
even if there was some other remedy open 
to the person aggrieved, it "would, in my 
opinion, be proper for this Court to inter¬ 
fere. A similar argument that when there 
was a remedy by suit open, revision should 
not be allowed was repelled by a Division 
Bench of this Court in 1940-2 M. L. J. 860. 
It was pointed out by the learned Judges 
there that it has never been held by this 
Court that because the 'petitioner has a 
remedy by way of a suit, therefore this 
Court has no power to interfere by way of 
revision. Cases in which this Court has 
interfered in revision in spite of the fact 
that the petitioner has another remedy are, 
it was there observed, too numerous to be 
quoted. For these reasons, I overrule the 
preliminary objection raised by Mr. Raghava 


1 . 

Going to the merits of the case, the first 
contention put forward by Mr. Subba Rao is 
that O. 21, R. 49 has no application to the 
case because in the present case there was 
no part nership in existence as such at the 

TT’Se) 23 a. I. R. 1936 Mad. 152 : 69 Mad. 966 : 
160 I. C. 534, Butchayya v. Krishnamaebari. 

2. (’04) 27 Mad. 67 (F.B.), Chidambara Pattar v, 

Bamaswami Pattar. t t 

3. (’41) 28 A.I.R. 1941 Mad. 262 : 1940-2 M. Ij. J. 
860, Official Receiver, Guntur v. Seshayya. 


time of the suit or at the time of the appli* 
cation for execution. As stated before, Maiden- 
died in 1937 and the suit itself was filed in 
1938, the decree therein having been passed 
in 1939. With the death of Maiden, the part¬ 
nership consisting of himself and Rao Sahib 
P. V. Rangiah became dissolved and no fresh 
partnership was formed. The legal represen¬ 
tatives of the deceased Maiden did not come 
into the partnership. Rule 49 of O. 21 does 
not apply to the case of a dissolved partner¬ 
ship. Sub-rule (l) says that property belong¬ 
ing to a partnership shall not be attached 
or sold in execution of a decree other than 
a decree passed against the firm or against 
the partners as such. Admittedly in the 
present case the decree in O. S. Ko. 646 of 
1938 was not passed against the firm of 
Maiden and Co., or against a partner of the 
firm as such. The suit was on a proim^ry 
note executed by Maiden in his individual 
capacity and the decree was passed against 
his assets in the hands of his legal represen¬ 
tatives. 

The subsequent provisions of R. 49 are 
clearly confined to the case mentioned in 
sub-r. (1). By sub-r. (2) the Court may, on the 
application of the holder of a decree against 
a partner^ make an order charging the 
interest of such partner^ the expressions 
“a partner” and “such partner” meaning 
obviously a partner in the firm as such. 
Later, the rule refers to the appointment of 
a receiver of the share of such paTtfter in 
the profits and also of any other money 
which may be coming to him in respect of 
the partnership^ and further on the rule 
states that the Court might make such other 
order as might have been directed or made 
if the charge had been made in favour of 
such decree-holder as partner. Under sub-r, (4) 
every application for an order under sub-r. 
shall be served on the judgment-debtor and 
on his partners or such of them as are within 
British India. The entire scheme of this rule, 
therefore, is based upon the concept that 
there is a partnership in existence at the 
time when the process was sought to be taken 
out or that the decree which is sought to ^ 
executed was made against the partners in 
the firm as such, i. e., the persons should 
bear the character of partners in the firm at 
the time. The principle underlying this rule, 
as stated by Mr. Subha Rao, is to prevent 
as far as possible the disturbing or disloca- 
tion of the working of a continuing partner¬ 
ship. The principle itself would cease to 
apply as also the respective provisions of the 
inile in the case of a defunct or dissolved 
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partnership. To this objection Mr. Raghava 
Rao has hardly any answer. All that is 
stated is that this rule should be read with 
S. 62 (l). Civil P, C. That section provides 
that where a decree is passed against a party 
as the legal representative of a deceased 
I)erson and the decree is for the payment of 
money out of the property of the deceased, 
it may be executed by the attachment and 
sale of any such property. To such a course 
the petitioner has and can have no valid 
objection. In fact the decree is against the 
property of the deceased, if any, in the hands 
of his legal representatives. What the peti¬ 
tioner objects to is the setting in motion of 
the special machinery provide in Rule 49 
which leaves him without any remedy what- 
ever by way of appeal or perhaps by way of 
a separate suit. Section 52 is of a general 
natcu.‘e which applies to all cases where a 
decree is sought to be executed in respect of 
a debt due by a deceased person against his 
representatives in interest. But R. 49 of o. 21 
is in the nature of a special rule covering 
a special class of cases, viz., decrees passed 
against firms or against partners in the firm 
as such. With regard to such decrees it is 
open to the Court to execute the decree in 
the special manner prescribed by the rule. 
Where the fundamentals of the rule are not 
satisfied, it is clearly outside the province 
of the Court to invoke the aid of the said 
lode. 

At this stage, in answer to this particular 
objection, Mr. Baghava Rao raised another 
preliminary contention, viz., that the peti¬ 
tioner should have come up to this Court at 
a much earlier stage to get the prior orders 
passed in this matter revised and that his 
failure to do so would preclude him from 
seeking to get the present order revised. I 
have indicated the various orders passed in 
the earlier stages of the proceeding and from 
a perusal of those orders, it is clear that 
none of them was of a definitive or conclu¬ 
sive nature. It is not as though the peti¬ 
tioner raised this objection for the first time 
at this stage. I find that in the counter 
filed by him on 80th April 1940 to the execu- 
tion i>etition, he raised the plea that Maiden 
having died in 1987 the partnership became 
dissolved and there was no share of Maiden 
which could be charged with the decree 
amount in the case. When he was directed 
to produce the accounts by the District 
Munsif’s order dated 6th July 1941 he objected 
and he carried the matter in appeal. The 
appellate Court held that no appeal lay, but 
gave some directions for further enquiry. 


While the enquiry was pending it was not 
open or necessary for the petitioner to invoke 
the revisional jurisdiction of this Court. The 
enquiry was completed and the receiver sub¬ 
mitted his report and when the order was 
passed by the Court in pursuance of the 
receiver’s report making specific directions 
for the production of the required amount 
into Court, that was the appropriate stage at 
which he could invoke the revisional juris¬ 
diction of this Court. Besides this main con¬ 
tention, Mr. Subba Rao hajs raised two other 
objections to the order under revision, but 
since I agree with him with regard to this 
main plea and I am not impressed with the 
other two arguments, it is unnecessary for 
me to examine them. In the result the peti¬ 
tion is allowed and the order of the lower 
Court is set aside. Execution cannot proceed 
against the petitioner under R. 49. But the 
attachment made under O. 21, Rule 46 will 
subsist. The petitioner will get his costs from 
the respondent in this Court. 

C.R.K./v.R. Revision allowed. 


[Case No. 107.] 

A. I- R. (33) 1946 Madras 179 

Horwill and Bell JJ. 

In re Duraiswami Koundan _ Acacsed. 

Referred Trial No. 127 and Criminal Appeal 
No. 474 of 1945, Decided on 21st September 1945 
referred by Sessions Judge, South Arcot, D/- 19th 
July 1945. 

Criminal P. C. (1898), S. 342— Examination 
of accused — Court should not summarise 
whole prosecution evidence but should draw 
accused's attention to salient features of pro¬ 
secution evidence. ^ 




Court under S. 342 is to give the accused an oppor- 
tunity of explaining the circumstancss that appear 
against him in the evidence. In questioning the 
accused the Court should not summarise the whole 
prosecution evidence. A summary at considerable 
length tends to defeat the object of S. 342 inasmuch 
as the attention of the accused is not drawn thereby 
to the salient features of the prosecution case that 
seem to call for some explanation. [p iso C 1] 

Where, for example, some article is found in 
the accused s house which points in an emnhatiV 
manner to accused's responsibility for the crime 
he should be given an opportunity of offering an 
explanation of the presence of that article inhia 
house : (-33) 20 A.I.K. 1933 P. C. 124/ .^®^. 

Cr. P. C. — ^ 

{.’fJi and 15. 

( 41) Mitra, Page 1119, N. 974. 

G. N. Chari — for Accused. 

Assistant Public Prosecutor — for the Crown. 




Horwill J. — The appellant has been 
convicted by the Sessions Judge of Sonth 
Arcot of an offence punishable under S. 302 
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Penal Code, and has been sentenced to death. 
[After discussing the evidence and confirm¬ 
ing the conviction and sentence their Lord¬ 
ships added:] Before closing this judgment 
mention ought to be made of the manner 
in -which the Committing Magistrate ques¬ 
tioned the accused. The object of questioning 
an accused by the Court under S. 342, Cri- 
minal P. C., is to give the accused an oppor¬ 
tunity of explaining the circumstances that 
appear against him in the evidence. Unfor- 
'tunately, since the Privy Council decision in 
64 M. 1». J. 466,^’ Courts have cultivated the 
habit of summarising the whole evidence 
and asking the accused what he has to say 
with regard to it. A summary at consider¬ 
able length tends to defeat the object of S. 342, 
Criminal P. C., because the attention of the 
accused is not drawn thereby to the salient 
features of the prosecution ease that seem to 
call for some explanation. To an ordinary 
straightforward account of witnesses of an 
actual occurrence no detailed questions seem 
juecessary. On the other hand, if, for example, 
!some article is found in the accused’s house 
Iwhich points in an emphatic manner to the 
'accused’s responsibility for the crime, he 
jshould be given an opportunity of offering 
ian explanation of the presence of that article 
iin his house. In his questions to the accused 
the Committing Magistrate has given a long 
precis of the whole prosecution evidence, 
which is a particularly bad example of a 
misunderstanding of the above Privj'Council 
decision and is an abuse of the provisions of 
S. 342, Criminal P. C. Fortunately,- in a 
straightforward case like this, no injury 
could have resulted to the appellant from 

this examination. 

o.R.K./K.s. Con viction affirmed. 

1 (’33) 20 A.I.K. 1933 P. C. 124 : 32 S.Ij.R. <16: 
142 I.C. 335 : 04 M.L.J. 466 (P.C.), Dwarakanath 
Varma v. Emperor. 

[ Case No. 108. ] 

A. I. R. (33) 1946 Madras 180 

Kuppuswami Aiyab j. 

V. Pedda Bangaswami Shreshti by 
agent and power of attorney holder^ 

V. S7ibba Bangayya Betty —• 

Appellant 

v. 

Sri Vishnu Nimhaker by agent 

power of attorney holder, C. Sri¬ 
nivasa Bao — Bespondent. 

Second Appeal No. 1997 of 1944 , Decided on 8th 
AuKUst 1945, againat decree of Dist. Court, Bellary, 
ill A. a No. 77 of 1943. 


(a) Transfer of Property Act (1882), S. 107 — 
Licence by Government — Registration not 
necessary. 

A licence given by Government to prospect red 
o^de of iron in land need not be registered as it 
is in the nature of a Crown grant : (’20) 7 A. I. R. 
1920 Mad. 413 and (’27) 14 A. I. R. 1927 Pat. 319, 
Eel. oji. CP 181 C 1} 

(’45) Chitaley, S. 107, N. 12. 

(b) Civil P. C. (1908), O. 14, R. 1 — Issue, 
absence of, on a point — Court not to go into 
question without calling for evidence. 

Where in a suit for injunction restraining the 
defendant from entering on the plaintiff’s land 
the injunction was refused on the ground that the 
plaintiff was not in possession : 

Held that when no plea was raised in the written 
statement that the plaintiff was not in possession 
nor was any isaue framed on that point, the Court 
was not justified, in the absence of a definite issue, 
in going into the question of possession without 
calling upon the parties to let in the necessary 
evidence. ^ 

C« P« c. 

(’44) Chitaley. O. 14, R. 1, N. 9, Pt. 3. 

(’41) Mulla, O. 14, R. 1, P. 690. 

V. N. Shavia Bao — for Appellant. 

V. S. Naraswihachar — for Respondent. 

Judgment_The appellant is the plain¬ 

tiff and he had obtained a licence from the 
Government to prospect for red oxide of 
iron in some lands in Janikunta villago* 
Bellary taluk. His case was that the defen¬ 
dant also had obtained a licence for pro¬ 
specting the same ore in the vicinity and 
had carried away ore taken from the area 
for which he held a licence. He sought to 
recover 65 tons of mineral ore alleged to 
have been so removed by the defendant 
from his field, and he prayed for an injunc¬ 
tion restraining the defendant from entering 
the plaintiff’s land or removing any material 
therefrom. The defendant pleaded that the 
suit was not maintainable, that the plaintiff 
bad no title to the land and that he was 
not entitled to the injunction sought. The 
learned Pistrict Munsif dealt with two issues, 
namely, whether the suit as framed was not 
maintainable and whether the plamtiff 
title to the suit plot and if so, was not enti¬ 
tled to the injunction claimed for (issues 1 
and 8). But he gave a finding on issue 1 
and without any specific findings on issue 8 
dismissed the suit. On appeal the learned 
District Judge also dismissed the suit agree¬ 
ing with the District Munsif that the suit 
was not maintainable as the licence granted 
in favour of the plaintiff was not registered 
and also on the ground that there -was no 
prayer for possession. Hence this second 

*^^The original licence was granted to the 
appellant on 28 th May 1941. A renewal of 
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the same was applied for and it is clear 
from Ex. p.3 that it was granted on 29th 
May 1942 for another year. The contention 
was that it is not valid as it was not regis¬ 
tered. The lower appellate Court observed 
that no authority had been shown for the 
view that it need not be registered. The con¬ 
tention of the appellant was that under the 
Crown Grants Act, this need not be regis¬ 
tered and registration was not compulsory. 
Reliance w'as placed upon S. 107, T. R. Act, 
which exempted these from registration. One 
authority of this Court and another of the 
Patna High Court have been cited for the 
appellant and they are to the ed'ect that 
such licences need not be registered as they 
are in the nature of a Crown grant: vide 43 
Mad. 65^ and 6 Pat. 446.^ Both the Courts are, 
therefore, wrong in finding that the licence 
should be registered, and not being registered 
is not valid. 

The next point urged was that the learned 
Judge was wrong in having found against 
the appellant with regard to his prayer for 
injunction. Both the Courts have proceeded 
on the basis that the plaintiff had admitted 
that he was not in possession of the suit 
land. No evidence was taken and there is 
nothing in the plaint to indicate that the 
plaintiff denied that he was in possession. 
All that was stated was that he did not 
commence the mining oi)eration3 on account 
of some domestic difficulties. But nowhere 
was it stated that ho was not in possession 
or that he did not get into the land which 
he was put in possession of. Further it is 
also significant that no plea was raised in 
the written statement that the plaintiff was 
not in ix)3session, nor was any issue framed 
on that point. Therefore, both the Courts 
were not justified, in the absence of definite 
issues, in having gone into that question 
without calling upon the parties to let in the 
necessary evidence. 

The lower Court has dealt with two other 
points. One of them was that the plaintiff 
had no title because a licence in respect of 
the very same property had been subse¬ 
quently given to the defendant. No evidence 
was let in except the two licences and the 
licence granted to the defendant does not 
include any land in the village in which the 
plaintiff has obtained his licence. Conse¬ 
quently that finding of the learned District 

1. (’20) 7 A. I. R. 1920 Mad. 413 : 43 Mad. 65 : 

53 I. C. 343, Moosa Kutti v. Secretary of State. 

2. (’27) 14 A. I. R. 1927 Pat. 319 ; 6 Pat. 446 : 

104 I. C. 209, Secy, of State v. Nistarinl Annie 

Mitter. 


Munsif cannot be allowed to stand and the 
dismissal of the suit on that ground has to be 
set aside. The decree of the lower appellate 
Court is set aside and the suit is remanded 
to the first Court for trial and disposal in 
the light of the findings and observations 
made above. The resjxDndent will pay the 
costs of his appeal. There will be a refund 
of the court-fee paid on the memorandum 
of second appeal. (No ley«^ 

C.R.k./d.R. K^eg^sc^x^^andei^ 

Lease C* 

A. 1. R. (33> 

YaHTA Ali J-Srina»ar 
S. H. M. Ramanujam PilTai ® 


TT* j 


i A * 


V. 

Ramastoami Pillai and others — 

Respondents. 

Civil Hevn. Petn. No. 452 of 1945, Decided on 
2nd November 1945, from order of Diet. JMunsif, 
Melur, D/- 6th February 1945. 

Court-fees Act (1870), S. 7 (iv-A) (Madras) 
— Concellation of document — Suit on mort¬ 
gage — Prayer for sale of mortgaged property 
free from claims of other alienees — Plaintiff 
not party to document of alienation—Relief of 
cancellation held unnecessary—No additional 
court-fee payable under S.i7 (iv-A) (Madras). 

Unless the plaintiff is a party to a particular 
document and he cannot get the relief he seeks 
without avoiding that document, it being an in- " 
superable obstacle in his way, it is unnecessary for 
him to seek the cancellation of the document; and 
any relief he may otherwise ask for on the basis 
that the document was not intended to be acted 
upon and was inoperative, cannot, in substance and 
in effect, be treated as a rehef for cancellation with¬ 
in the meaning of S. 7 (iv-A) (Madras). 

[P 184 0 1] 

Where, therefore, in a suit by a mortgagee, im¬ 
pleading other mortgagees and alienees of the suit 
property as defendants, himself not being a party 
to any of those other transactions, the niortgagco 
prayed for sale of the properties free from the 
claims of the other alienees : 

Held that as thoso documents were not insu¬ 
perable obstacles in his way, the prayer did not 
amount to one for canccliatiou of the documents in 
favour of the other alienees and hence ho was not 
liable to pay an additional court-fee under S. 7 
(Lv-A) (Madras) : (’40) 27 A. I. R. 1940 Mad. 113 
(F. B.), JPoll, ; Cnsc law discussed. [P 183 C 2] 

Court-fees Act— 

(’14) Chitalcy. ». 7 (iv) (c), N. 5, Pts. 18, 19, 20 
and S. 7 (iv-A) (Mad). N. 1. 

(’36) B. V. Aiyar, S. 7 (iv-A) (Mad). Pago 110, 
and S. 7 (iv) (c) Page 94, Pt. 19. 

S. Venkatesa Iyengar — for Petitioner. 

Government Pleader — for Respondent-s. 

Judgment. — The question involved in 
this petition is whether certain reliefs in the 
plaint should be valued for court-fee pur- 
ix>se3 under s. 7 (iv-.A) as for cancellation 
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of an instrument. The matter was considered 
by the lower Court on an objection raised 
by the court-fee examiner and it was found 
that the valuation had to be made under 
the aforementioned provision and an addi¬ 
tional court-fee should be paid ad valorem on 
the amount of the mortgages and the value 
of the properties comprised in the sale-deeds, 
in favour of defendants S and 6, mentioned 
in the plaint. The suit is on a mortgage 
bond executed by defendant 1 in plaintiff's 
favour on I7th January 1931 for Bs. 2000. 
Defendant 1 at the time of the execution of 
the mortgage w^as the manager of a joint 
Hindu family consisting of himself and his 
brothers, defendant 2, 3 and 4. They are the 
sons of one Muthu Karuppa Pillai, who died 
shortly before the execution of the suit 
mortgage. During the lifetime of Muthu 
Karuppa Pillai he had executed on 9th May 
1928 a mortgage in favour of defendant 5 of 
item 4 in the plaint schedule. Defendant 5 
is the son-in-law of Muthu Karuppa Pillai. He 
had also executed in favour of defendant 6 
on 16th August 1928 a mortgage of items 1 to 6. 
On 29th March 1928, item 6 was sold by 
defendants 1 and 2 after the death of their 
father to defendant 6. Defendant 6 filed 
O. S. No. 54 of 1938 on the basis of the mort. 
gage in his favour dated 9th May 1928 concern- 
ing item 4 and impleaded defendant 6 
therein. He impeached the validity of the 
mortgage and sale in favour of defendant 6 
and that suit was decreed in favour of 
defendant 5 holding that those transactions 
were of a nominal character. 

In paras. 7 and 11 .of the plaint in this suit 
these facts have been recited and it is 
averred that the respective transactions 
referred to above, being nominal and never 
intended to be given effect to, were not 
binding on the plaintiff. It was also alleged 
that no consideration passed under the said 
documents and the recitals of consideration 
contained therein are false and fraudulent. 
It was urged that defendants 6 and 6 were 
not entitled to any rights in respect of the 
i-espective items under these instruments. 
The decree obtained by defendant 6 in 
O. S. No. 54 of 1938 was also attacked as not 
being valid or binding on the plaintiff. As 
an alternative remedy, it was urged that if 
the hypothecation was deemed to be valid 
and binding on the plaintiff, the plaintiff 
was willing and ready to redeem item 4 by 
paying a proportionate share of the sum due 
on the hypothecation bond in favour of defen¬ 
dant 6. In para. 15 it was stated that as the 
decree should be binding on all the defendants 


A. tit 

therein, they were all impleaded as parties to 
the suit. Lastly, in para. 18 the relief that 
was asked for was a preliminary decree 
directing the defendants to pay the amount 
due under the mortgage bond and “in 
default to sell the properties free from the 
claims of defendants 5 and 6, or, if the Court 
finds that the claims of defendants 5 and 6 
are in any way binding on the plaintiff, to 
give appropriate directions to redeem items 1 
to 5 of the undermentioned properties on 
payment of the proportionate amount due on 
them." With reference to the alternative 
relief concerning the redemption of items l to 5 
on payment of the proportionate sum due 
to defendants 5 and 6, it appears from the 
order of the lower Court that it was ad¬ 
mitted by the plaintiff that in addition to the 
court-fee paid for the suit mortgage debt, he 
was liable to pay court-fee in respect of the 
relief for redemption of the mortgage in 
favour of defendants 6 and 6. So the only 
question that remains is whether in view of 
the relief asked for—the sale of the suit 
properties free from the claims of defen¬ 
dants 5 and 6 in the event of default in 
payment of the mortgage money—the court- 
fee paid is correct or whether, as contended 
by the court-fee examiner, the plaintiff is 
bound to pay court-fee under s. 7 (iv-A) on 
the basis of relief for the cancellation of 
the respective documents. 

It is contended by the learned counsel 
for the petitioner that the principle hM 
been well settled that where the plaintiff is 
not a party to an instrument, he need not 
ask for its cancellation; and, where he con- 
tends that the same is not valid or binding 
on him he is entitled to ignore it or merely 
state that it is not valid and binding on 
him. The respondent was not represented 
before me and since the question was of 
some importance, notice was ordered to the 
learned Government Pleader who has ap¬ 
peared and argued in support of the position 
taken up by the court-fee examiner. The 
contentions put forward by the learned 
Government Pleader are two-fold. He says 
that a relief of the nature asked for, namely, 
the sale of the hypotheoa, in default of 
payment by the judgment-debtor of the 
decree amount, free from all claims, was 
wholly unnecessary in the suit; and as that 
relief was over and above the relief neces¬ 
sary in this case, additional court-fee should 
be paid in respect thereof. The second con¬ 
tention is that the mortgagee-plaintiff is for 
all practical purposes a representative in 
interest of the qiortgagor and all the trai^ 
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actions binding upon him or to which he 
was a party are binding upon the mortgagee, 
and hence the mortgagee should be deemed 
to be a party to all these transactions; and 
in that view he must avoid these various 
documents by getting them cancelled before 
he can get any relief free from these encum* 
brances. 

With reference to the hrst contention of 
the learned Government Pleader, it is stated 
by the learned advocate for the petitioner 
that where the relief is merely incidental or 
ancillary to the claim for the recovery of 
mortgage money, no additional court-fee 
need be paid, and much less where the 
relief is, as conceded by the Government 
Pleader, wholly unnecessary. But apart 
from this az^wer, 1 am not impressed by 
the argument that this relief is wholly 
unnecessary. The plaintiff has set out the 
various transactions and the circumstances 
in which, according to him, they were brought 
about and he wanted to clear up certain 
clouds that may arise when at a later stage 
he seeks to execute the decree which he 
hopes to obtain in the present suit. Such a 
relief cannot be said to be entirely otiose or 
irrelevant in the suit. The more serious con¬ 
tention is the second one, namely, that the 
mortgagee is virtually a party to those 
transactions. I am not impj^essed by this 
argument either. The essential relationship 
between a mortgagee and mortgagor in a 
single mortgage is that of a creditor and 
debtor. While in certain matters the mort¬ 
gagee may be bound by certain equities 
binding on the mortgagor, it cannot be said 
in general that he is for all purposes a 
successor or representative in interest of the 
mortgagor. 

Turning to the main point in the case as 
to whether in the circumstances it was 
necessary for the plaintiff to ask for the 
cancellation of the various mortgages and 
sales referred to in the plaint and whether, 
even in the absence of any such express 
relief asked for, the plaint should be con¬ 
strued as one asking in substance for such 
relief, the matter is covered by a series of 
decisions of various Courts. As early as in 
14 Mad. 26,' it was held that if a person not 
having authority to execute a deed, or 
having such authority under certain circum- 
•stances which did not exist, executes a deed, 
it is not necessary for persons who are not 
bound by it to sue to set it aside; they may 
treat it as non-existent and sue for their 
right as if it did not exist. The same prin- 
1 . (’91) 14 Mad. 26, Unni v. Kuncbi Amma. 


ciple was distinctly laid down by the Privy 
Council in 84 cal. 329.^ That was an action 
brought by a reversionary heir to set aside 
certain alienations made by a limited owner. 
The facts of that case no doubt were en¬ 
tirely different, but the jural basis of the prin- 
ciple contended for on behalf of the petitioner 
has been laid down in that case. Their 
Lordships said : 

“It is true that the appellants prayed by their 
plaint for a deolaration that the ijara was in¬ 
operative as against them as leading up to their 
prayer for delivery to them of khas possession. 
But it was not necessary for them to do so, and 
they might have merely claimed possession, leaving 
it to the defendants to plead and (if they could) 
prove the oiroumstances, which they relied on, for 
showing that the ijara or any decivating dealings 
with the property were not in fact voidable, but 
were binding on the reversionary heirs." 

These two cases were referred to by a Full 
Bench of this Court in I.B.R. (1940) Mad.259,® 
where, after adverting to the observations 
of the Judicial Committee referred to above, 
the learned Chief Justice said : 

“In such cases even if the plaint contains a 
prayer for a declaration or cancellation, there is 
good reason for holding it to be one for a purely 
incidental, but unnecessary, relief. As I have indi¬ 
cated, there is no such prayer in the plaint and in 
the light of the principles explained there is no 
justification for implying them and then demand¬ 
ing a fee for it.” 

I may point out here that in the present 
plaint there is no prayer for a declaration 
or cancellation and on the basis of the obser- 
vations of the learned Chief Justice it has to be 
said that there is no justification for implying 
those prayers in the plaint and then demand¬ 
ing a fee for them. 

Two more decisions of this Court may be 
referred to in this connection. In I. Xi. B. 
1940 Mad. 73,* Wadsworth J. liad to consider 
the case of a creditor who brought a suit 
under s. 53, Transfer of Property Act, for a 
declaration that an alienation made by a 
debtor was void against the creditors. It was 
held that that was not a suit for the cancel¬ 
lation of a document securing money or 
property falling under s. 7 (iv-A), Court- 
fees Act but that it was a suit for a declara- 
tion where no consequential relief was 
prayed. In that decision the learned Judge 
drew a clear distinction between a suit for 
the cancellation of an instrument and a suit 

for a declaratipn that an instrument was 

_ * 

2. (’07) 34 Cal. 329 : 34 I. A. 87 (P. C.), Bijoy 
Gopal Mukerji v. Krishna Mabishi Debi. 

3. (’40) 27 A.I.R. 1940 Mad. 113 : I. L. R. (1940) 
Mad. 259 : 186 I. C. 494 (F. B.), Ramaswami v, 
Rangaabati. 

4. C39) 26 A. L R. 1939 iXad. 694 :1. Ta. R. (1940) 
Mad. 73 i 189 I. C. 301» V^Hayya v* Rcimadwami* 



184 Madras Subramania y. Collector of Coimbatore J .) 


not binding on the plaintiff and made the 
following observation : 

“When the plaintiff seeks to establish a title in 
himself and cannot establish that title without re¬ 
moving an insuperable obstruction such as a decree 
to which he has been a party or a deed to which 
he has been a party, then quite clearly he must 
get that decree or deed cancelled or declared void 
in ioto, and his suit is in substance a suit for the 
cancellation of the decree or deed even though it 
be framed as a suit for a declaration. But when he 
is seeking to establish a title and finds himself 
threatened by a decree or a transaction between 
third parties, he is not in a position to get that de¬ 
cree or that deed cancelled in toto. That is a thiug 
which can only be done by parties to the decree or 
deed or their representatives. His proper remedy, 
therefore, in order to clear the way with a view to 
establish bis title, is to get a declaration that the 
decree or deed is invalid so far as he himself is 
concerned and he must therefore sue for such n 
declaration and not for the cancellation of the 
decree or deed.” 

The next is the decision of Horwill J. in 
1944-1 M. L. J. 497.* That was a case of a 
gift which was attacked as a sham and in¬ 
operative transaction and it was held that 
where such a deed had no legal effect, S. 7 
(iv-A), Court-fees Act which deals with a 
suit for cancellation of a document securing 
money or other property cannot have any 
application. In the course of the judgment 
the learned Judge referred to some of the 
decisions referred to above, including 14 Mod. 
26,^ the Privy Council decision in 34 Cal. 
329,^ the decision of the Full Bench in I.L.K. 
(1940) Mad. 259^ and the decision of Wadsworth 
J. in I. L. R. (1940) Mad. 73.* RefeiTing to a 
certain part of the judgment of Wadsworth 
J, it was pointed out by Horwill J. that in 
all cases of decrees or voidable deeds it may 
be proper to hold that those are sought to be 
avoided and the suit is in substance a suit 
for cancellation of the decree or deeds, 
even though it may be framed as a suit for 
a declaration; but there is an exception to 
the general rule with regard to deeds which 
were intended to be inoperative and were 
not intended to be anything more than 
scraps of i^aper and as such had no legal 
effect. 

The trend of decisions is, therefore, clearly 
to the effect that unless the plaintiff is a party 
to a particular document and he cannot get 
the relief be seeks without avoiding that 
document, it being an insuperable obstacle in 
his way, it is unnecessary for him to seek 
the cancellation of the document; and any 
relief he may otherwise ask for on the basis 
that the document was not intended to be 
acted upon and was inoperative cannot, in 

5. (’44) 31 A.I.R. 1944 Mad. 408 : 1944-1 M.L.J 
497, .\dfnnrayftna v. Rattamma. 


substance and in effect, be treated as a re¬ 
lief for cancellation within the meaning of 
S. 7 (iv-A), Court-fees Act. Having regai^ to 
this position the finding of the learned Dis¬ 
trict Munsif cannot be upheld. The petition 
is allowed. The costs of this petition will 
abide the result of the suit. 

c.r.k./d.r. Petition alloiued. 


[Case No. 110.] 
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Wadsworth Ofpg. 0. J, 

AND Koman j. 

A. K. Subramania Ghettiar 

Appdldnt 

V. 

GoUector of Coimbatore —^ Respondent. 

Appeal No. 328 of 1944, Decided on 21st Sep¬ 
tember 1945, against order of Sub-Judge, Coimba¬ 
tore, D/- 29th January 1944. 

(a) Land Acquisition Act (1894), S. 18 — 
Reference under — Court can go into question 
of limitation. 

In a reference made by a Collector under S. 13* 
Land Acquisition Act, the Court has got power to 
go into tho question of limitation, all the more so 
where the Collector has himself included the 
question of limitation as part of the reference in 
his letter accompanying the reference and has not 
decided tho question himself : (’44) 31 A.I.R. 1944 
Bom. 200, Rel. on', Case lav) discussed. [P186 O 2] 

(b) Land Acquisition Act (1894), S. 18—Re¬ 
fusal by Collector to make reference on ground 
that application is beyond limitation—Order is 
final. 

An order by the Collector refusing to make a 
reference on the ground that the application for 
reference under S. 18, Xiand Acquisition Act, is 
made beyond the time prescribed by the proviso to 
that section cannot be interfered with by any 
Court : (’24) 11 A. I. R. 1924 Mad. 442 (F. B.), 
Bel. on. [P 185 C 1] 

(c) Land Acquisition Act (1894), S. 18—Land 
Acquisition Officer acting under Part III of 
Act—He acts as judicial officer. 

A Land Acquisition Officer purporting to act 
under Part III of the Act acts as a judicial officer 
and not merely as an agent of the Government^ 

T K. Subyainaiiia Billai and if. Atvnavialai 

— for Appellant. 

Government Pleader — for Respondent. 

Koman J. — The appellant was the 
owner of a premises in ward No. 7 of the 
Coimbatore Municipality. The premises con¬ 
sisted of a house in the occupation of tenants. 
This property was acquire by Government 
under the Land Acquisition Act, (Act No. 1 D3 
of 1894). At the appellant’s request, a ref^- 
encQ was made under S. 18 of Act by the 
Collector to the Court of the Subordinate 
Judge of Coimbatore. The learned Su^rdi- 
nate Judge held that the application for a 
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reference made by the appellant under S. 18 
of the Act was not made within the time 
prescribed in the proviso to that section and 
that, therefore, the reference was barred by 
limitation. The learned Judge also held that 
on the basis of the materials placed before 
him the appellant had been awarded by the 
Land Acquisition Officer a fair and equitable 
price. It is argued on behalf of the appellant 
that the finding by the learned Subordinate 
Judge on the question of limitation is not 
correct and that the Sub-Judge had no x>ower 
to go into the question of limitation. In this 
case, the award was passed on I2th March 
1941 and notice of the award under 8. 12 (2) 
was served on the claimant on 29th March 
1941 by affixture. The appellant alleged 
that thereafter he filed on 10th September 
1941 an application asking for a reference 
under s. 18 of the Act. This was disbelieved 
by the Collector as well as by the learned 
Subordinate Judge and there is no reason 
for us to differ from the conclusion of facts. 
But the api)ellant certainly filed an applica¬ 
tion for reference on 25th September 1941 
which was received by the Collector on 26 th 
September 1941. This application is beyond 
six months from the date of the Collector’s 
award dated 12th March 1941. Under S. 18 
the lU’oviso prescribing limitation is as 
follows : 

“Provided that every such application shall be 
made (a) ii the person making it was present or 
represented before the Collector at the time when 
he made his award, within six weeks from the 
date of the Collector’s award; (b) in other case, 
within six weeks of the receipt of the notice from 
the Collector under S. 12, sub>s. (2), or within six 
months from the date of the Collector’s award, 
whichever period shall first expire.” 

.If the Collector had given effect to this 
Iproviso and refused to make a reference on 
Ithat ground, no Court could have interfered 
with that order of refusal. In 47 Mad. 357,^ 
a Full Bench of the ^ladras High Court has 
held that the High Court has no jxiwer to 
revise the order of a Collector, acting under 
the provisions of the Land Acquisition Act, 
refusing to make a reference to the Court 
under s. 18 in a matter upon which he had 
passed an award. 

But, in this case, the Collector has made a 
reference to the Court of the Subordinate 
Judge, and in the letter accompanying the 
reference statement which is expressly made 
part of the reference, the Collector has 
pointed out that the application under s. is 
by the petitioner is out of time, having been 

1. (’24) 11 A.I.R. 1924 Mad. 442:47 Mad. 357:84 
1. C. 616 (F. B.). Abdul Satar Sahib v. Special 
Deputy Collector, Vizagapafam. 
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made more than six months from the date 
of the award. The question that arises for 
determination in this case is whether in these 
circumstances the learned Subordinate Judge 
to whom the reference was made had juris¬ 
diction to consider the question of limitation. 
According to the learned counsel for the 
appellant, once the Collector makes a refer, 
ence, the Court to which the reference is 
made is precluded from going into the ques¬ 
tion whether the application is barred by 
limitation. The learned counsel contends 
that the scope of the enquiry by the Court 
to which the reference is made is limited by 
S. 21 to a consideration of the interests of 
the persons affected by the objection, and he 
further argues that this does not include a 
consideration of this question of limitation. 
It is also pointed out that under s. 19 which 
states what is to be contained in the reference 
statement by the Collector, there is nothing 
to indicate that the question of limitation is 
to be referred to the Court. In support of 
this argument, the learned counsel for the 
appellant has cited 52 ALL. 96.^ That deci¬ 
sion lays down that when a reference has 
been made under S. IS, Land Acquisition 
Act, the Court has no jurisdiction to consider 
whether the application in pui*suance of 
which it was made was made within the 
period ol limitation or not. Mukerji J. in 
that case states : 

"If we remembci' the scheme of the Act as 
declared by their Lordships of the Privy Council 
in 32 Cal. 605^ already quoted, the Collector is the 
agent or mouthpiece of the Government.” 

It appears to us with all respect that the 
learned Judge came to the above conclusion 
on a misreading of 32 cal. 605.® What their 
Lordships of the Privy Council appear to 
have stated in that case is that an officer 
who holds an enquiry into the necessity for 
an acquisition is acting on behalf of the 
Government. In 47 Mad. 357,^ a Full Bench 
of this High Court, after considering 32 Cal. 
605® stated as follows : 

“In 32 Cal. 605,* the Privy Council has decided 
that the Collector, exercising functions under the 
Land Acquisition Act down to the x^oint when he 
gives what is called his award, is acting only in an 
advisory capacity and is not exercising any judicial 
function at all; but in these later cases, which I 
have referred to, it is pointed out, and I think 
correctly pointed out, that when he acts under 
Part III of which S. 18 forms part, he is acting in 
a different capacity, because he has there to decide 
certain things; he has to send the case to the Dis¬ 
trict Court if certain provisions in that section 

2. (’29) 16 A.I.R. 1929 All. 769 : 52 All. 96 : 124 

I. C. 529, Secretary of State v. Bhagwan Prasad. 

3. (’05) 32 Cal. 605 : 32 I. A. 93 (P.C.), Ezra v. 

Secy, of State. 
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have been complied with, one of which is the ques¬ 
tion of time, that is to say, he has to decide whe¬ 
ther the application is barred or not and in doing 
so, in my judgment, he acts judicially." 

It is clear from the above that when the 
Land Acquisition OfiScer purports to act 
under Part ni of the Act he acta as a judi¬ 
cial officer and not merely as an agent or 
mouthpiece of the Government. In 1943-1 
M. Jj. j. 66,* Kuppuswami Aiyar J. in con¬ 
sidering the question whether a Court when 
dealing with a belated application referred 
to it under s. 18 of the Act by the Collector 
can go into the question of limitation, held 
the view that the Courfr could not go into 
that question. The learned Judge refers to 
47 Mad. 357,' and then observes as follows : 

"From these observations it is clear that it is the 
duty of the Collector before he makes the reference 
to decide on the materials before him whether he 
should make the reference or not, and if he decides 
to make and does make a reference, it is not open to 
the Land Acquisition Court to go t^hind it. If it is 
not open to the High Court or any other authority to 
interfere when the Xiand Acquisition Officer refuses 
to make a reference, his decision must be equally 
final when he decides to make and does make a 
reference." 

The cases in 52 all. 96® and 1943-1 M. L. J. 
66* are not quite on all fours with the facts 
in the present case. In 52 ALL. 96® the Col¬ 
lector who made the reference did not leave 
oi>en the question of limitation for decision 
by the Court. In 1943-1 M.D.J, 66,* the learned 
Judge states that the question of limitation 
was raised by the Collector in a separate 
letter dated 7th December 1937 after making 
a reference by order dated 24th November 
1937. It was possible, therefore, that the 
learned Judge did not consider the letter to 
form part of the reference made earlier. In 
X.L.R. (1944) Bom. 90,® a Bench of the Bombay 
High Court held that the Court is not 
debarred from satisfying itself that the refer¬ 
ence, which it is called upon to hear, (a 
reference made to it under S. 18, Land 
Acquisition Act), is a valid reference, and 
could, therefore, go into the question whether 
the reference is barred by limitation. We 
agree with the opinion expressed by Beau¬ 
mont C. J. who delivered the judgment in 
that case. I'he reasoning adopted by the 
learned Judges in that case is as follows : 

"The basis of the appeilaut’s argument is that 
the Collector acting under S. 18 is not a Court, or 
at any rate not a Court subordinate to tbe District 

4. (’43) 30 A.I.R. 1943 Mad. 327 : 210 I. C. 317 : 

1943-1 M. L- J. 06, Venkateswaraswamivaru v, 

Sub-Collector, Bezwada. 

5. (’44) 31 A.I.R. 1944 Bom. 200 : I. L. R. (1944) 

Bom. 90 : 216 I. C. 101, Mabadeo Krishna v. 

Mamlatdar of AHbag. 
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Court or to this Court, and that the Court cannot 
interfere with his decision either in appeal or in 
revision. That, no doubt, is true, but that is not 
really the position. The Collector has power to 
make a reference on certain specified conditions. 
The first condition is that there shall be a written 
application by a person interested who has not 
accepted the award, the second condition is as to 
the nature of the objections which may be taken, 
and the third condition is as to the time within 
which the application shall be made. It seems to 
me that the Court is bound to satisfy (itself) that 
the reference made by the Collector complies with 
the specified conditions, so as to give tbe Court 
jurisdiction to hear the reference. It is not a ques¬ 
tion of the Court sitting in appeal or revision on 
the decision of the Collector; it is a question of the 
Court satisfying itself that the reference made 
under the Act is one which it is required to hear. 
If the reference does not comply with tbe terms 
of the Act, then tbe Court cannot entertain it. I 
have myself some difficulty in seeing on what prin¬ 
ciple the Court is to be debarred from satisfying 
itself that the reference, which it is called to hear, 
is a valid reference. I am in entire agreement with 
the view expressed by Cbandavarkar J. that it is 
the duty of the Court to see that the statutory au¬ 
ditions have been complied with. In my opinion, 
therefore, the learned Assistant Judge was right 
in dismissing the reference on the ground that it 
was out of time." 

We would like to add that under S. 21 it is 
competent for a Court to consider the in¬ 
terests of p)ersons affected by the objection, 
and if such interests are likely to be affected 
adversely or otherwise by limitation, it fol¬ 
lows that the Court has necessarily to take 
that into account in considering the interests 
of persons when the decision of the question 
of limitation necessarily affects the question 
of the correct amount of compensation. We 
may add that when a question of limitation 
arises in an objection to the amount of com¬ 
pensation it is eminently desirable that the 
Collector who cannot be completely dis¬ 
interested in such a case should refer the 
question of limitation to the Court. We are,, 
therefore, of opinion that the Court hasi 
power, when a reference is made under S. 18, 
Land Acquisition Act, to go into the question 
of limitation, all the more so in a case like 
the present, where the Collector himself has 
included the question of limitation as part 
of the reference in his letter accompanying 
the reference and has nob decided the ques¬ 
tion himself. We agree with the learned 
Subordinate Judge that the application in 
the present cose was barred by limitation 
and that the reference was rightly rejected 
on that account. 

As regards the valuation in this case, very 
little material is placed before the Court for 
arriving at a proper decision. The property 
concerned, a bouse with its site, was pur¬ 
chased by tbe appellant in a court auction 
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in 1938 as decree-holder for a sum of Rupees 
10,001 'which U the amount that is awarded 
subsequently by the Land Acquisition Officer 
as compensation together with the statutory 
16 per cent. It is stated that the notification 
under S. 4 (1) in this case was in the year 
1940. It is the appropriate price of the pro. 
perty on that date that matters. The only 
evidence let in on the appellant’s side is the 
oral evidence of his clerk and also certain 
sale-deeds Kxs. P-i to F.4 stated to be of 
neighbouring properties. The oral evidence 
is not very helpful, as this witness admits 
that he does not know what rent was fetched 
by the property acquired. It is quite possible 
that this information as regards the rent 
fetched by the property has been kept back 
because it would be unfavourable to the 
api>eUant. This witness, however, states that 
the municipal assessment on the property is 
about Rs. 8 to Rs. 4 per half year. This in¬ 
formation by itself cannot give any correct 
idea of the rent. As regards the sale-deeds, 
Exs. P-2 and p-S are the nearest in date to 
the date of the notification under s. 4 (l). 
But these documents are not very helpful. 
In taking these documents into consideration 
as evidence of the value of the acquired 
property, one has also to know the value of 
the building situated on each of those pro¬ 
perties covered by those sale-deeds, in com¬ 
parison with the value of the building on the 
acquired property. Without some information 
as to the condition and construction of the 
buildings it is not possible to infer from the 
mere extents given in Exs. P-l to P-4 what 
would be a proper value of the acquired 
property. It is argued that the price fetched 
at the court auction must be deemed to be 
a low price and not a proper price. But that 
would depend upon whether the appellant as 
decree-holder was forced to purchase that pro¬ 
perty or not. As to this, there is no evidence 
also. It is, therefore, to be assumed that the 
property fetched its market value at the 
court auction sale. For these reasons the 
finding given by the learned Subordinate 
Judge that the value awarded by the Land 
Acquisition Officer is a fair and equitable 
one has to be upheld. In the result, the 
appeal is dismissed with costs. 

C.R.K./d.r. Appeal dismissed. 


[Oase No. 111.] 
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Mockbtt and Kuppuswami Aiyar JJ. 


Subramanian 'alias Seeni Chettiar 
minor by father and Guardian R. 
M, S. N. Narayanan Chettiar 

— Appellant 


v. 

M. P. P. S. P. Ij. Muthiah Ghettair 
arid another Respondents. 

Appeal No. 319 of 1943, Decided on 17th 
November 1944, against decree of Sub-Judge, De- 
vakottai, in O. S. No. 83 of 1942. 

*Hindu law — Adoption — Rights of son 
adopted by Nattukottai Chettiar after death 
of his wife. 


Where a Hindu adopts a son after the death of 
hU wife, the adoption must be given efiect to as if 
the son was taken in adoption in the lifetime of 
his deceased wile and the adopted son will divest 
all intermediate estates which had vested before 
his adoption subsequent to the death of the wife, 
either by inheritance or, in the case of a Nattukot¬ 
tai Chettiar woman dying issueless, by custom 
of reverter: Case la^o reviewed. [P 196 C 1, 2] 

Hindu Law— 

(’38) Mayne, Pages 234, 235. 

(’40) MuUa, Ss. 495, 496 and 502. 

K. Rajah Ayyar and M.S. Vaidhyanalha Iyer 

— for Appellant. 

R. Qopalaswami Iyengar —for Respondents. 

Mockett J« — The judgment of my 
learned brother which I have had the 
advantage of reading has so fully set out 
the facts and issues for determination in 
this case that I do not propose to repeat 
them. I am in complete concurrence with all 
his conclusions on the issues of fact and I 
propose to add nothing with regard to 
points 2 and 3 which relate to the question 
whether in the case of item 1 of schedule o 
the property concerned is that of plaintiff i 
or of Deivanat and in the case of items 1 to 4 
of schedule D whether the properties belong 
to Deivanai or to the joint family. With 
regard to the question of fact as to whether 
the adoption of Subramania by defendant l 
has been proved, I consider that, apart from 
the oral evidence the documents support the 
allegation that the adoption was carried out. 
All the probabilities are in favour of that 
conclusion. [His Lordship considered the 
probabilities and proceeded:] 

With regard to the question of law 
involved, it is important, first to consider 
whether the learned Judge’s conclusion re¬ 
lating to the custom alleged by the plaintiff 
is correct. That conclusion is to be found 
in para. 84 of the judgment and reads as 
follows: 

*‘I find that the custom of reverter alleged by 
the plaintiSa in para. 21 is true and valid to the 
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extent that presents and moneys proved to have 
been given by the members of the parental family 
and their relatives revert to the parental family 
and the presents and moneys given by the hus¬ 
band’s family and their members revert to the 
husband’s family.” 

But was that custom pleaded in para. 21 
of the plaint? The effect of the authorities 
seems to be that a custom must he proved 
to be certain, reasonable, immemorial and 
without interruption and each of these cir¬ 
cumstances should he alleged in the plaint. 
It is convenient to set out that part of 
para. 21 of the plaint which imrports to 
l^lead the custom on which the plaintiffs 
roly. It is as follows: 

“According to the custom of the Nattukottai 
Cbettiar community to which the plaintLfi and 
defendants 1 to 3 in particular, belong, plaintiff 1 
has become entitled at the moment of said Deivanai 
Achi’s death to all the things left by her and 
referred to in Schs. E and F as well as the pro¬ 
perties mentioned in Schs. C and D if for any 
reason they also can be said to have belonged to or 
have been left by her as her effects when she died 
and all other properties which may hereafter be 
established or proved to have been left by her by 
the right or the principle of reverter. According to 
the binding and immemorial custom of Nattukottai 
Chettiar community, if a Nattukottai Chettiar 
woman dies leaving behind her no child or children 
born to her or any son adopted to her and her 
husba'i'td prior to her death or any lineal descen¬ 
dant or descendants by any such child or children 
or adopted son, the strldhanam, seermurai and 
other siruvattu monies and properties of whatever 
nature they may be whether jewels, vessels, cloths, 
etc., presented or given to her either at the time 
of the marriage by her parents’ family or relatives 
or on subsequent numerous occasions in accordance 
with the general usage, practice or custom of the 
community or acquired by her from her parents’ 
house or other relations in any manner whatsoever 
except any property that might have been acquired 
or got directly from her husband’s family and all 
accumulations descend and go to her father or the 
father’s child or children adoptive or natural or 
his or their lineal descendants, if any, surviving 
her by right of reverter.” 

I omit the rest of the i^aragi-aph as it is 
more in the nature of an argument than in 
the nature of a pleading. The important 
allegation is that, according to the binding 
and immemorial custom of the Nattukottai 
Chettiar community, if a Nattukottai Chet, 
tiar woman dies leaving behind her no child 
or children born to her or any son adopted 
to her and her husband jirior to her death 
or any lineal descendant or descendants by 
any such child or children or adopted son, 
the stridhanam and other properties given 
by her relatives or by her iiarents or it 
would seem by anyone at any time other 
than her husband’s family descend and go 
to her father or his family. The only excep¬ 
tion is property derived from her husband’s 
family. I again stress the words “or any son 


adopted to her and her husband prior to hei- 
death” and especially the words “prior to” 
which of course raised the all important 
point in this case. The plea seeks to exhibit 
an important addition to the custom of des¬ 
cent of property among Nattukottai Ohet- 
tiars as recognised by this Court and I d 0 ‘ 
not consider that the evidence is such that 
the addition to the custom pleaded has been 
proved. In so far as the customs amongst 
this community have been accepted, two 
decisions of this High Court are in point- 
Madhavan Nair J., (as he then was) deliver¬ 
ing the judgment of the Bench held in 1987 
M. \V. N. 493,^ that the following custom had 
been proved by unimpeachable evidence : 

“The amounts of the gifts are handed over to 
the senior male member of the bridegroom’s family 
in the shape of bundles drawn in favour of the 
bridegroom by the senior male member of the 
bride’s father’s family for the amounts. They are 
80 handed over to him for his making them m- 
cumulate by lending them out for interest. He 
invests them in the money-lending shop of his 
family if that family has one, and in some other 
shop if his family has none or if the shop of that 
family is not financially sound or if the bride s 
father's family so desires. Interest is allowed on 
them at the rate current in Rangoon adding it to 
the principal amounts and interest, is payabU to 
the bride on demand during her lifetime and is 
taken by the children of the marriage if any are 
left when the bride dies and by her father’s family 
otherwise.” 

Wallace and Jackson JJ., in 57 M.L.J. SIT," 
stated as follows : 

“It seems clear.that there is a custom having 
the force of law by that, if the daughter of the 
family dies issueless, the stridhanam will revert to 
her parents, but there is at present no clear custom 
having the force of law by which such reverter 
occurs when the daughter has issue and dies 
leaving issue. There is no certain custom in such a 
case governing the destiny of the stridhanam, 
and that destiny is apparently being decided by 
mutual arrangement sometimeslone way, sometimes 
another.” 

The learned Judges were concerned to 
consider this topic as it was contended be¬ 
fore them that the stridhanam reverted to 
the i^areuts even when the daughter had fe¬ 
male issue and that female issue died without 
issue. I accept ihe position that these deci- 
sions establish the custom therein stated. 
But neither of these cases nor any of the 
others cited to us establishes that the reverter 
to the parents operates so as to exclude a 
son adopted after the daughter s death. The 
all important question, namely, whether a 
son adopted after the daughter’s deatJi is to 

1. (’37) 1937 RT. W. N. 493, Official Assignee of 

Madras v. Muthayee Achi. , ^« 

2. (’30) 17 A. I. R. 1930 Mad. 109 : 124 I. C. 

131 : 57 M. L. J. 817, Palaniappa Chettiar v. 

Chockalingam Chetty. 
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be treated as being in the same position as a 
son adopted before her death is the very 
point which we l^ave to decide now. The 
introduction of the words “prior to her death’ ’ 
in the pleading shows that the plaintiffs 
were fully conscious of the extent of the 
custom which it was incumbent on them to 
prove. The written statement of defendant 2 
explicitly denied the custom and pleaded that 
according to the custom obtaining among the 
Nattukottai Chetti community an adoption 
made to a deceased lady is perfectly valid 
and will vest all her properties in the adopted 
son even if they had vested already in others. 
This custom also has not been established by 
the appellants but that does not affect the 
decision in this case. The ultimate decision 
will rest on the law and not on custom. I 
am concerned with the question of law as 
1 do not agree with the finding of the learned 
Judge relating to the plaintiff’s alleged 
custom. [After dealing with the finding, his 
liordship proceeded 0 

I am unable to find in the record evid¬ 
ence proving the custom pleaded by the 
plaintiffs and accordingly must differ from 
the finding on this topic by the learned 
Judge. It is necessary, therefore, to approach 
the legal position on the basis that no custom 
has been proved which assists me in deter¬ 
mining the point of Hindu law involved 
which seems to me to be this : In the ease 
of an adoption after the death of the adoptive 
father’s wife, does the stridhanam and other 
properties acquired by the latter other than 
the foniier from her husband’s family revert 
on her death to her father’s family or 
descend to the adopted son. It follows too 
that it is necessary to decide whether pro¬ 
perty vested in members of her father’s 
family becomes divested in the event of an 
adoption after her death by her husband, 
which is what happened in this case. So far 
as the position of an adopted son in the 
family of the adopter is concerned, there is 
an authority of the Judicial Committee in 
8 cal. 802® at p. 311 : 

“An adopted son occupies the same position in 
the family of the adopter as a natural born son, 
except in a few instances, which are accurately 
defined both in theDattakaChandrikaandDattaka 
Mimamsa, the authorities that govern the decision 
of questions of adoption arising in the Bengal 
School. And no text has been produced to show 
that an adopted son cannot succeed to the estate 
of such relatives of bis father as are sprung from 
a difierent family.’* 

In the absence, therefore, of any special 
custom, which has been negatived in this 

3 . (*82) 8 Cal. 302 : 8 I. A. 229 : 4 Sar. 285 (P.O.), 
Padmakomari DebiChowdhrani v. Court of Wards. 


case the adopted son will have the same 
rights of inheritance, his existence as a 
son taking effect as at the time of his adoptive 
father’s death. Mr. Ameer Ali delivering 
judgment in 43 Bom. 778^ at p. 792,observed: 

“Now it is an explicit principle of the Hindu 
law that an adopted son becomes for all purposes, 
the son of his father, and that his rights unless 
curtailed by express texts are in every respect the 
same as those of a natural born son.” 

In I. Ii. R. (1943) Mad. 809,® Leach C. J. 
delivering the judgment of the Full Bench 
summarised the arguments in favour of a 
right in the adopted son to demand his share 
in the family estate, notwithstanding that the 
other coparceners have already partitioned 
and they are as follows ; 

“(i) It is a rule of Hindu law that an adoption 
dates back to the date of the death of the father. 

(ii) There is no reason why an adopted son 
should be placed iu an inTerior position to that of 
the posthumous son, the heir of a disqualified 
person and the absent coparcener. 

(Ui) The right of the adopted son to demand re¬ 
partition has been recognised in two cases: 9 Mad. 
640 and I. L. R. (1941) Nag. 707.7 

(iv) There is support to be found for the pro¬ 
position in Strange. 

(v) As an adoption divests an estate of iuherlt- 
auce it would be unjust to deny to the adopted son 
the right of claiming a re-partition when the rule 
of survivorship applies.” 

Holding that an adopted son was entitled to 
reopen a partition made by the members of 
the family after the death of the coparcener 
but before the adoption, the Full Bench held 
that the adoption was the overriding factor 
and restored the position so far as the parti¬ 
tion was concerned, subject to lawful alie¬ 
nations in the meantime. That the adopted 
son is bound by such alienations appears to 
be the only limitation of his rights and all 
other properties which had come into the 
hands of those who took part in the partition 
reverted to the adbptcd son. The legal posi- 
tion of the adopted sou is, therefore, establi¬ 
shed by the highest authority so far as his 
position vis a vis his adoptive father is con¬ 
cerned. It is, however, argued before us that 
the position is not the same vis a vis his 
mother, or to put it in another way, the 
wife of his adoptive father. In the case before 
us, no complication arises from the fact 
that Subramaniam had more than one wife. 


4 . (’18) 5 A. I. R. 1918 P. C. 192 : 43 Bom. 778 • 
46 I. A. 97 : 60 I. C. 457 (P. O.), Pratap Singh 
Shiv Singh v. Agarsiughji Raiaangji. 

5. (’43) 30 A. I. R. 1943 Mod. 43 : I. L. R. (1943) 
Mad. 309 ; 205 I. C. 1 (F.B.), Sankaralingara 
Pillai V. Veluchami Pillai. 

6 . (’86) 9 Mad. 64 (F.B.), Krishna v. Sami. 

7. (’42) 29 A. I. R. 1942 Nag. 19 : I. L. R. (19411 
Nag. 707 : 193 I. C. 681, Baji Rao v. Rama- 
krishna. 
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Deivanai who died on 28 th August 1938 was 
his sole wife. Subramaniam, defendant 1, 
adopted defendant 2 whose name is also 
Subramania, on 7th June 1939, and it is 
argued that defendant 2 although having a 
father never had a mother and therefore 
could not succeed to Deivanai’s estate. 

The decisions referred to above assist in 
solving this difficult question. The case in 
49 Mad. 941® has a direct bearing upon it as 
the judgments contain important observa¬ 
tions by Phillips J. and Madhavan Nair J. 
(as he then was) respectively which discuss 
the general position of a son adopted by the 
widower after his w’ife's death. Phillips J. 
discussing the decision of the Privy Council 
in 37 Mad. 199® took the view that if the son 
can be deemed to be the natural and legiti¬ 
mate son of his fathois by the same fiction 
he would be the son of his father’s wife 
also, and at page 951 Madhavan Nair J. 
observed : 

“To give full effect to the fiction of adoption and 
to assimilate the fact to an imitation'of nature the 
adopted boy should have a mother. I do not think 
it is impossible to conceive the deceased wife as 
the fictional mother of the adopted child. The 
theory of a ‘receiving mother’ being discarded, I 
cannot find any difficulty in holding that the wife 
of the adoptive father though she was dead at the 
time of adoption can be considered as the adop¬ 
tive mother.” 

There is, therefore, authority binding upon 
me which goes some w’ay towards the solu¬ 


tion of this case. It seems to me to amount' 
clearly to this, namely, that an adopted son 
does become the son both of his adoptive 
father and his adoptive father’s deceased 
wife. When dealing with fictions, I cannot 
see why decisions arising out of fiction should 
not be carried to their logical conclusion. In 
12 pat. 642,^® which concerned the validity of 
an adoption, their Lordships at pages 656 and 
657 emphasised, after consideration of the 
case-law, that it would not be possible to 
say that the sole test of the validity of an 
adoption is the vesting or divesting of pro¬ 
perty and at page 657 observed: 

"It necessarily follows (their liordships think) 
from this decision, 43 Bom.'778,^ that the vesting 
of the property on the death of the last holder in 
someone other than the adopting widow, be it- 
either another coparcener of the joint family or an 
outsider claiming by reverter, or, their Lordships 
would add, by inheritance cannot be in itself the 
test of the continuance or extinction of the power 
of adoption.” 

In the present case, there is no question of 
the power to adopt. It would seem that 
their Lordships took the view that material 
consideration should take second place to 
the spiritual considerations which are the 
basis of the Hindu law of adoption. The 
latest decision of the Judicial Committ^ 
relating to divesting is 1949-2 M. L. J. 699- 
The following is the genealogical table in 

that case: 


dhulapa 


PoDDapp& d. 1901 

Gundappa d. 1902 NatayJn d. 1908 

Bhikappa d. 1905: <^auga Bai 

Keshav d. 191? Anant, adopted 1930 (PIS.) 


I 

Hanumantappar 

i 

Bamaohandra 

I 


At the time of Keshav’s death his nearest 
heir was the defendant Shankar, a remote 
collateral, who obtained possession from the 
Collector in 1928. The adoption in 1930 of 
Anant by Ganga Bai resulted in a suit by 
Anant through Ganga Bai as his 
friend. The plaintiff succeeded before the 
trial Judge and obtained a decree for posses¬ 
sion and for a declaration that he was the 
lawfully adopt ed son of Bhikappa and as 

8. (’26) 13 A. I. K. 1926 Mad. 1203: 49 Mad. 9^: 
97 I. C. 145, Sundararoma v. Venkatasubba 

9, <’13) 37 Mad. 199 ; 41 I. A. 51 : 23 I. C. l66 
(P. C.), Venkata Narasimba Appa Hao v. Partha- 
Enratln Appa Rao, 


I 1 * 

Shankar (deft.) Hanmant Babu 


such the heir of Keshav. The High Court 
set aside the order for possession and mesne 
profits and qualified the declaration by add¬ 
ing the words “except as regards the watan 
property which has already vested in the 
defendant.” The High Court took the view 
that as the coparcenary had come to an end 
on the death of Keshav in 1917 and the 
family p roperty bad then vested in bis u&iv , 

10. (’33)20 A.I.R. 1933 P. O. 166 : 12 Pat. 

60 I. A. 242 : 143 I. C. 441 (P. 0.), Amatendra 

Mansingh v. Sanatan Singh. 

11. (’43) 30 A. I. K. 1943 P.O. 196 : 

Kai. P. C. 28 : I.L.R. (1944) Bom. “6 = 

232 : 210 I. C. 369 : 1943-2 M. L. J. S99 (P. C.)r 
Anant Bhikappa v. Shankar Bamohandra. 
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the subs^uent adoption in 1930 though 
valid would not revive the coparcenary or 
divest Keshav*s heir, the adopting widow not 
being herself Keshav’s heir. Their liordships 
allowed the appeal and in the course of the 
judgment observed as follows at page 675: 

“If the effect of an adoption by the mother of 
the last male owner is to take hie estate oat of the 
hands of a collateral of his more remote than a 
natural brother would have been and to constitute 
the adopted person the next heir of the last male 
owner, no distinction can in this respect be drawn 
between the property which had come to the last 
male owner from his father and any other property 
which he may have acquired. Keehav^s separate 
watan property devolves not on bis mother who 
would be his heir at the general law but on the 
nearest male in the line of heirs; and if the 
plaintiff's adoption as son to Bhikappa pots him 
in that praition, his right to succe^ cannot be 
limited to such watan property as Kesha v derived 
from Bhikappa. On this ground the appellant's 
suit succeeds as regards the two parcels of land 
which Reshav inherited from Narayan.” 

The whole subject of divesting is discussed 
by the learned editor of Mayne’s Hindu 
Law, 1938 edition, at pages 284 and 235. As 
already stated, the exact position before us 
now has not been the subject of judicial 
determination but from a consideration of 
the authorities, if it is correct to premise 
that defendant 2 is the son of Leivanai for all 
purix>ses, I feel constrained to hold that by 
his adoption he was entitled to the proper¬ 
ties of the deceased Deivanai and that any 
properties which vested in the plaintiff 
became divested. I would add my agreement 
with my learned brother’s view that, with 
regard to the properties other than those 
which are clearly stridhanam in character, 
there is no evidence to show from what source 
Deivanai derived the funds. I am also in 
general agreement with the conclusions ar¬ 
rived at by my learned brother and the 
order proposed. 

KuppuBwami Aiyar J. —The appellant 
is defendant 2. Hespondent 1 is plaintiff i 
and respondent 2 is the father of the appel- 
lant and defendant 1 in the suit. Plaintiff 2, 
the wife of plaintiff 1 (respondent i) is not 
a party to this appeal, and her claim as set 
forth in the plaint was disallowed. She has 
not Sled any appeal. Defendant 3, the 
adoptive mother of plaintiff 1, is dead and 
no legal representatives have been brought 
on record as plaintiff i claimed to be her 
heir. The names of defendants 4 to 13 who 
were some of the debtors in respect of the 
outstandings which were the subject-matter 
of the litigation were struck off on the 
ground that they were unnecessary parties 


and they have not been made parties to this 
appeal. 

The subject-matter of the suit consisted of 
several items of movable and immovable 
properties and outstandings described in 
Schs, A to F of the plaint. The suit so far as 
the items described in Schs. A, B and B of 
the plaint except item 6 of sch. b as also the 
suit in respect of items 5 to 8 of sch. F of the 
plaint has been dismissed. A decree was 
passed only in favour of plaintiff 1 and that 
in respect of item 6 of sch. B, items i to 4 (a) 
of sch. F and the items shown in Schs. c and 
■ D. In the memorandum of appeal, it is 
specifically stated that item 2 in sch. C is 
not in dispute in this appeal. With regard to 
item 6 of sch. B, the decree was passed 
against defendant 1 ; he has not filed any 
appeal, nor has he filed any memorandum 
of cross-objections. Thus the appeal relates 
only to item 1 of Sch. O, the four items in 
sch. D and items 1 to 4 and 4 (a) of sch. F. 

Plaintiff 1 was taken in adoption by 
defendant 3, the widow of the late Shan- 
mugam Chetty alias Palaniappa Chetty on 
27th May 1936. Plaintiff 2 is his wife. 
Shanmugam Chetty died in October 1928, 
leaving behind him his widow Egammai 
Achi, defendant 8, and a daughter by name 
Deivanai Achi. Defendant 1 (respondent 2), 
married Deivanai more than thirty years 
jDrior to the suit. Shanmugam Chetty was 
blind of both eyes and defendant 1, the son- 
in-law, was helping him in writing the 
accounts, etc., and was generally in manage¬ 
ment. After bis death, as Egammai was an 
illiterate woman, defendant 1, the husband 
of Deivanai, her only daughter, was practi¬ 
cally managing the properties and investing 
the income at his will in the names of 
Deivanai and Egammai. After plaintiff 1 
was adopted by Egammai he and his wife 
lived in the family house for sometime; but 
misunderstandings arose and when the plain¬ 
tiffs were away, defendants l and 8 and 
Deivanai closed the front door of the house 
and locked it and removed all the valuables, 
account books, etc., to the house situated in 
item 1 of sch. o which was behind the 
family house. Subsequently, Deivanai fell ill 
and died on 28th August 1938 leaving no 
children. It is the plaintiff's case that on the 
death of Deivanai, all stridhanam properties 
given to her by her parents and their relations 
devolved, by a custom of reverter prevail¬ 
ing in the Nattukottai Chetty community to 
which they belonged, on the paternal family. 
The plaintiffs, therefore, claim that all the 
properties which are the subject-matter of 
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litigation which stood in the name of Dei- 
vanai were either the properties of plain, 
tiff I’s family or if they were the properties 
which had their nucleus in the gifts by the 
parents and their relations to Deivanai, they 
reverted to the family of plaintiff 1 on 
Deivanai’s death. The properties mentioned 
in schedules c, D, E and F which were 
claimed to be properties of Deivanai were 
settled on plaintiff 2 by plaintiff 1 under a 
document, dated Cth June 1939, Ex. P-12, 
which has not been printed. The plaintiffs, 
therefore, prayed for a decree directing 
defendants i to 3 to render a true and proper 
account of the management of the pro- 
perties of plaintiff I’s family and to furnish 
a true inventory of all the properties and 
other documents relating to the family and 
for recovery of such properties as may be 
found to be family properties and the proper¬ 
ties described in schedules A and B of the 
plaint. There was also a prayer for a decla- 
j-ation that the properties mentioned in 
schedules c and D of the plainfwere part of 
the family properties of plaintiff 1 and for 
a decree for recovery of item 1 of schedule 
C and for an injunction restraining defen¬ 
dants 1 to 3 from obstructing the plaintiff in 
his possession and enjoyment of item 2 of 
schedule c. Schedule^ D consisted of four 
items of outstandings, and the prayer was 
for a declaration that they were the joint 
family properties of plaintiff 1 and for an 
injunction restraining defendants 1 to 3 from 
realising or dealing with any of the outstand¬ 
ings Or securities or shares referred to in 
schedule D of the plaint. With regard to the 
properties mentioned in schedules E and F of 
the plaint, the prayer was for a decree 
declaring that the properties and invest¬ 
ments mentioned in schedules E and F 
belonged to plaintiff 1 as having been ob¬ 
tained by him by the communal custom of 
reverter on the death of Deivanai leaving no 
issues at the time of her death, and for direc¬ 
ting defendants 1 and 3 to render a true and 
proper account in respect of those items. 

Defendant 3, Egammai, supported the 
plaintiff's case but pleaded that she 
entitled to the properties of Deivanai in 
l>reference to plaintiff 1 and that plaintiff 1 
would be entitled to them only after her 
death. She denied having had any hand in the 
management, pleaded that it was defendant 

1 alone that was liable to account and denied 
lier liability to account to the plaintiff's. 
Defendants 1 and 2 pleaded that defendant 

2 was taken in adoption by defendant 1 on 
7th June 1939, in accordance with the wishes 


of Deivanai expressed on the eve of her, 
death. The custom of reverter pleaded was- 
deni^ and it was further pleaded that it 
was defendant 2 who would be entitled to 
the properties of Deivani on her death as her 
adopted son. Items 1 and 2 of schedule o, 
the four items of schedule J> and items 1 to 
4 (a) of schedule P were claimed, as proper¬ 
ties of Deivanai inherited by defendant 2 as 
her adopted son. With regard to item 1 of 
schedule c their case was that the western 
portion of it was given by defendant 3 to 
defendant l in 1914 with the concurrence 
of Shanmugam Ghetty; that the building 
was put up on it by Shanmugam for the 
use of defendant 1 the exi)enses of construc¬ 
tion having been debited against him by 
Shanmugam in his account and that ever 
since then he had been in possession and 
enjoyment of it. The eastern portion of that 
item belonged to defendant 1 and he had 
enclosed it by a compound wall and put up 
a tiled shed on it. It was denied that any 
jewels were presented to Deivanai by he’r 
parents at the time of the marriage. The 
jewels made and purchased from out of the 
funds of defendant 1 save those worn by her 
were all left with the mother Egammai Achi 
and the keys of the rooms which were all 
kept by defendant 1 were with the plaintiffs 
and defendant 3. 

The learned Judge found that defendant 
1 was not in management of the properties 
of plaintiff I’s family and that he was 
not bound to account. He also found that 
except item C of schedule B which belonged 
to plaintiff 1 and was banded over to defen¬ 
dant 1 and which he was hence bound to 
return, the other items of schedules A and B 
were not in the possession of defendant 1. 
The two items in schedule O were found 
to belong to the joint family of plaintiff 1. 
With regard to the four items in schedule D, 
the finding was that they belonged to the 
late Deivanai and that on her death by 
the custom of reverter they devolved on 
plaintiff 1. He also found that the adoption 
of defendant 2 by defendant 1 as the adopted 
son of the late Deivanai was true and valid, 
but held that the adoption would not dives| 
plaintiff 1 of the estate of Deivanai and that 
therefore he, plaintiff 1, was entitled to the 
items shown in schedule D and to items 1 to 
4 (a) of schedule F. It was found that defen¬ 
dant 1 was not in possession of any of 
items mentioned in schedule E of the plaint 
or of items 5 to 9 of schedule P. It was 
further held that items 1 to 4 and 4 (a) of 
schedule F were the properties of Deivanai 
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and that plaintiff 1 became entitled to them 
on her death. The learned Subordinate Judge 
found that the settlement deed in favour of 
plaintiff 2 was not valid and that it would 
not operate as a bar to divesting Deivanai’s 
©state by defendant 2 if it be found that he 
will be entitled to divest the intermediate 
•heir and obtain possession of her estate from 
him. As already stated above, plaintiff 2 has 
not filed any appeal, nor is she a party to 
this appeal. The finding of the learned Judge 
that item 1 of schedule C belongs to the joint 
family of plaintiff 1 is disputed by the ap. 
^xjllant. Respondent 1 disputes the findings 
of the learned Judge that D schedule pro¬ 
perties belonged to Deivanai. The correct¬ 
ness of the finding about the truth and 
validity of the adoption of the appellant, 
defendant 2 , is also disputed by respondent 1 
fplaintiff 1 ). The main points for considera¬ 
tion in this appeal are : 

(1) Whether the adoption of the appellant 
■as the son of Deivanai is true and valid; 

( 2 ) Whether item 1 of schedule c be¬ 
longed to plaintiff 1 or was it the property 
of Deivanai; 

(3) Whether items 1 to 4 of schedule D 
belonged to Deivanai or to the joint family 
of plaintiff i : 

(4) Whether the custom pleaded in para¬ 
graph 21 of the plaint is true and valid to 
any and what extent; 

(6) Whether the adoption of the appellant 
would divest plaintiff' 1 of the properties of 
Deivanai which vested in him on the death 
of Deivanai and vest them in the apjpellant; 
and 

(G) Which of the properties described in 
schedules d and a of the plaint would vest 
in plaintiff 1 on the death of Deivanai under 
the custom of reverter. 

Point 1 — The learned Subordinate 
Judge has found that the adoption of the 
appellant by respondent 2 on 7th June 1939 is 
true and valid. [His Lordship then discussed 
the evidence and concluded:] We, therefore, 
agree with the learned Subordinate Judge that 
defendant 1 did take defendant 2 in adoption 
on 7th June 1939, and that there was the giv¬ 
ing and taking by the natural parents and by 
the adoptive father respectively. In 49 Mad. 
941,® it was held that an adopted son of a 
Hindu, whose only wife had died before the 
adoption, became the son of that wife so as 
to inherit as such to the relations of her 
father's fam ily. In 5G Mad. 759,*2 a Full 

12. (‘33) 20 A.I.R. 1933 Mad. 550 : 56 Mad. 759 : 
145 I. C, 534 (P.B.), Sownthara Pandian Ay« 
yangar. v. Perlaveeru Tbevan. 
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Bench of this Court approved the above 
decision and held that such an adopted son 
of a Hindu widower became the adopted son 
of his predeceased wife. It was averred that 
defendant 1 had a Vaduga wife and a son 
by her, but this was not proved. Defendant 1 , 
at the time of the adoption, was a widower 
with no children and he had married only 
one wife, the late Deivanai Achi. The learned 
Judge was hence justified in finding that de¬ 
fendant 2 was validly adopted by defen¬ 
dant 1 on 7th June 1939, and that by the 
adoption he, defendant 2 , became the ad¬ 
opted son of the late Deivanai Achi as well. 
[His Lordship after discussing points 2 and 
3, proceeded.] 

Points 4 to 6 — The next question for 
consideration concerns the person on whom 
the properties that belonged to Deivanai de¬ 
volved on her death. Under the rules of 
Hindu law, the property of a Hindu woman 
devolves on her death in the following 
order: (i) unmarried daughter, (ii) married 
daughter who is unprovided for, (iii) mar¬ 
ried daughter who is provided for, (iv) 
daughter’s daughter, (v) daughter’s son, (vi) 
son, (vii) son’s son. If there be none of those, 
her stridhanam would go to her husband if 
the marriage is in an approved form and 
after him to the husband’s heirs in the order 
of their succession to him. If she was mar¬ 
ried in an unapproved form it would go to 
lier mother then to her father, then to tha 
father’s heirs and then to the husband’s 
heirs in preference to the Crown. In this 
case, there is no evidence that Deivanai 
was married in an unapproved form. She 
had no children. There were only her hus¬ 
band, her mother and her adopted brother 
surviving. But her husband after her death 
adopted a son who became by the adoption 
her adopted son as well, as found above. 
Consequently, her husband would bo, accord¬ 
ing to the general rules of Hindu law, tha 
heir entitled to the proi>ertie3 if tliere had 
been no adoption subsequently. In any 
view of the case under the general rules of 
Hindu law when her husband survived her, 
her adopted brother, plaintiff* l, would 
have no rights to her properties. But it was 
pleaded in the plaint that among the Nat- 
tiikottai Chettiars, to which community 
Deivanai belonged, there is a custom known 
as “reverter” under which 

if A Nattukottai Chettiar woman dies leaving 
behind her no child or children born to her or any 
son adopted to her and her husband prior to her 
de.T.tli or any lineal descendant or descendants by 
any such child or children or adopted son, the 
stridhanam, seermnrai and other siruvattu moniefl 
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and properties of "whatever nature they may be 
whether jewels, vessels, clothes, etc., presented or 
given to her either at the time of the marriage by 
her parents’ family or relatives or on subsequent 
numerous occasions in accordance with the general 
usage, practice or custom of the community or 
acquired by her from her parents’ house or other 
relations in any manner whatsoever except any 
property that might have been acquired or got 
directly from her husband’s family and all accu* 
xnulations descend and go to her father or the 
father’s child or children adoptive or natural or his 
or their lineal descendants, if any, surviving her 
by right' of reverter.” 

It was pleaded on the strength of this custom 
that all the properties of Deivanai Achi ex¬ 
cept those that had been acquired or got 
directly from her husband’s family devolved 
upon plaintiff 1, the only male member of 
her parents’ family. The appellant and his 
father, defendant 1, denied that there was 
any such custom as pleaded in para. 21 of 
the plaint. On issue 9 which runs thus, 
“Whether the custom of ‘reverter’ alleged by 
the plaintiffs in para. 21 of the i^laint is true 
and valid the learned Subordinate Judge 
gave the following finding in para. 84 of his 
judgment: 

“I find that the custom of reverter alleged by 
the plalntifis in para. 21 is true and valid to 
the extent that presents and moneys proved to 
have been given by the members of the parental 
family and their relatives revert to the parental 
family and the presents and moneys given by the 
husband’s family and their members revert to the 
husband’s family.” 

It is rather unfortunate that the learned 
Subordinate Judge has not found specifically 
whether this result will follow only in'the cir- 
cumstances stated in para. 21 of the plaint, 
viz., if the deceased left no children or lineal 
descendants or no adopted son adopted by 
her and her husband prior to her death. He 
has not discussed the evidence with regard to 
this particular condition as to whether the 
custom of reverter would come into operation 
only if there had been no adopted son or 
descendants of any adopted son adopted 
fore the woman's death. In short, the custom 
pleaded was that an adoption after her death 
could, in no way, affect the inheritance or 
reversion. The matter is not covered by 
judicial decision and our attention is not 
drawn to any instance in which there has 
been any case of adoption of any son to a 
woman after her death by her husband 
whose claim to the properties of his adoptive 
mother had been denied or refused. The 
evidence on this point let in in the case con¬ 
sists of the evidence of P. w. 1 and P. ws. 
8 to 12 . [After discussing the evidence the 
judgment runs:! In none of these instances 
was there, as already stated above, any 


adoption subsequent to the death - of 'ih& 
woman. It cannot, therefore, be said that- 
the plaintiff has proved there could be any 
scope for the application of this custom 
of reverter in cases where there has been ant 
adoption to the woman after her death by 
her husband. In this view it will be unneces¬ 
sary to go into the question if the custom ae 
found by the learned Subordinate Judge bad 
been validly established or not. 

There is one circumstance which goes to* 
disprove the custom pleaded by the plaintiff 
that there will be a reverter in the absence 
of an adopted son adopted in the lifetime 
of the deceased woman. According to D. W. 
1, even in her lifetime shortly before her 
death the late Deivanai desired to adopt the 
appellant as her son and requested bis father- 
to give the boy in adoption and that the 
adoption took place only in pursuance of 
her wish. The learned Subordinate Judge 
has accepted this version of D. W. 1 and it* 
is also in evidence that it was the appellant 
that performed the funeral ceremonies of 
Deivanai. The general trend of the evidence’ 
of the plaintiff’s witnesses who were exa¬ 
mined to prove the custom about the re¬ 
verter Tvas to the effect, that all disputes- 
relating to the deceased’s estate would be 
raised and settled usually before the remo¬ 
val of the corps© of the woman to the 
cremation ground and that the properties 
also will bo handed over to the woman a 
paternal family before the completion of the 
funeral ceremonies. P. W. 2 in particular baa 
given evidence on this point. If it was a fact 
that an adoption subsequent to the death of 
the woman would not vest the property of 
the woman in such subsequently adopted- 
son, there could have been no difficulty for- 
plaintiff 1 to have obtained from defendant 1 
the properties of Deivanai which would 
devolve on plaintiff i by the custom of 
reverter on her death without issues. There- 
is no evidence to show that there was any 
talk or any attempt then to obtain the pro¬ 
perties of Deivanai from defendant 1 or 
Egammai Achi. It is the consciousness of 
the fact that the woman had already desired' 
that defendant 2 should he adopted and that 
he would he adopted and that on such adop¬ 
tion the properties would go to him that 
would account for plaintiff 1 not following 
the usual practice prevalent among Nattu- 
kottai Chettiars of having this matter decided 
and settled even before the corps© was 
removed to the cremation ground and ol^ 
taining possession of the properties and 
documents before the termination of funerak 
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ceremonies. This is a circumstance which 
goes to disprove the plaintifif’s contention 
that a subsequently adopted son will not be 
entitled to succeed to the properties of his 
adoptive mother. 

Even if the custom as found by the 
learned Subordinate Judge is true and valid, 
plaintiff 1 can claim a right only to those 
properties proved by him to have been given 
by the parents. The custom as found by the 
learned Judge relates only to two sets of 
properties of a Nattukottai Chetti woman, 
namely, those given by her parents and 
their relations and secondly those that are 
given by her husband and her relations. 
Plaintiff 1 cannot succeed to any of the pro¬ 
perties which are the subject of this appeal 
under this custom without proving that they 
were either given to Oeivanai by her parents 
or their relations or were subsequent accre¬ 
tions of such gifts. As pointed out above, it is 
only in respect of items 1 and 2 of Sch. p that 
there is evidence to prove that they were 
stridhanam properties of Deivanai given to 
her by her parents. In respect of items 2 
to 4A of sch. p and in respect of items 3 
and 4 of sch. D, there is no evidence to show 
as to how Deivanai was able to get the 
funds. With regard to items 1 and 2 of sch. D, 
if they are the properties of Deivanai, the 
evidence goes to show that the money came 
in respect of those outstandings from her 
mother Egammai. 

It was contended for the plaintiffs that the 
adoption of the appellant by his father after 
the death of Deivanai would not divest the 
property that had devolved on or reverted 
to plaintiff i by the custom of reverter 
referred to above, as this is a case of adop¬ 
tion to a woman after her death and hence 
the adoption need not be given effect to as if 
the adoption had taken place in the lifetime 
of Deivanai herself. In 8 cal. 302 ® at p. 3 ii, 
their Lordships of the Judicial Committee 
pointed out that an adopted son occupies the 
same x>osition in the family of the adopter 
as a natural born son, except in a few in¬ 
stances, which are accurately defined both 
in the Dattaka Chandrika and Dattaka 
Mimamsa. This was followed by the Judicial 
Committee in 10 cal. 232^® at p. 237 . In 43 
Bom. 778^ at p. 793, his Lordship Mr. Ameer 
All who delivered the judgment of the 
Judicial Committee in that case observed at 
page 793 : 

**Now it is an acce pted principle of the Hindu 

(’84) 10 CaJ. 932 : 10 I. A. 138 : 4 Sar. 458 

(P. C.), Kali Eomul Mozumdar v. Uma Shanker 
Moitra. 


law that an adopted son becomes for all purposes 
the son of his father, and that bis rights unless 
curtailed by express texts are in every respect the 

same as those of a natural born son.Again 

it is to be remembered that an adopted son is the 
contlnuator of his adoptive father’s line exactly as 
an atirasa son, and that an adoption, bo far as the 
continuity of the line is concerned, has a retrospec¬ 
tive effect ; whenever the adoption may be made 
there is no hiattis in the continuity of the line.” 

In that particular case, the dispute was as 
between an adopted son adopted after the 
death of the last owner and the person who 
claimed a right to the grantors’ estate, when 
the grant of the property terminated on the 
death of the last male owner without any 
male issue and the property reverted back 
to the family of the original grantors. It 
was not a case of inheritance but a case of 
reverter, and it was held that a subsequent 
adoption would divest the original grantor 
and that the adoption must be considered 
to have been made in the lifetime of the 
adoptive father and that there will be a 
divestment. In l. l. R. (1943) Mad. 309® at 
p. 330, it was pointed out that it was a rule 
of Hindu law that the adoption dates back 
to the date of the death of the father, that 
there was no reason why an adopted son 
should be placed in an inferior position to 
that of the posthumous son, and that such an 
adoption would divest an estate of inherit¬ 
ance already vested. It is only by applying 
these .principles of law it was held in that 
case that a subsequently adopted son could 
ask for a re-opening of a partition effected 
in the joint family before he was adopted. 
In 1943-2 M. L. J. 599,“ which is the latest 
case on the point, the Judicial Committee, 
following the decision in 12 Pat. 642, held 
that a subsequent adoption would vest the 
property in the adopted son displacing any 
title based merely on inheritance from the 
last surviving coparcener. In that case, on 
the death of Kesbab, the only son of the adop. 
tive father of the plaintiff who was adopted 
subsequently by the mother of Keshab after 
his father’s death under a power given by 
Keshab’s father, not only the coparcenary 
projperty of which he was the sole surviving 
owner but also property inherited by him 
from his uncle Narayan devolved on one 
Shanker, the defendant in the suit, a colla¬ 
teral cousin of Keshab. After the adoption 
of Anant, the plaintiff, he filed the suit not 
only in respect of the coparcenary ijroperty 
of which Keshab was the sole and surviving 
owner but in respect of the property in¬ 
herited by him from Narayan, his uncle. It 
was held that in respect of both kinds of 
properties there was a divestment of the 
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estate wbich Tested in Shanker on Keshab's 
death and that both properties on adoption 
vested in the plaintiff. It was also pointed 
out that the decisions in 10 M. I. A. 279'* as 
interpreted in 22 cal. 665'® was no longer good 
law after the decision of the Privy Council 
in 12 Pat. 642.'® The only limitation to this 
divesting is in respect of properties already 
alienated before the adoption, as was pointed 
out in 52 Mad. 398.'® Vide also the following 
observations at the bottom of p. 124 in 1942-1 
M. 1 j. J. 119'^ made by Venkataramana Kao J. 
after referring to the decisions in 1 Mad. 6^'® 

62 Mad. 398'® and 7 M. I. A. 169.'® 

“The principle deducible from these dcciBions is 
that though the title of the adopted son dates back 
to the death of the adoptive father for inheriting 
or taking his adoptive father’s estate, he takes the 
estate subject to the dispositions made within the 
competency of the person who was entitled to hold 
the said estate untU his adoption." 

In this case, though the adoption to Deivanai 
of the appellant tvas subsequent to her 
death it would take effect as if he hod been 
adopted in the lifetime of Deivanai herself. 
As already stated above, there is no evidence 
to prove the custom alleged in the plaint 
that unless the adoption takes place in the 
lifetime of a Nattukottai Chetti woman, the 
property will vest in the parents* family 
according to the custom. Under Hindu law, 
the adopted son is in the same position as 
a natural son and unless there be any 
custom varying this rule of Hindu law—and 
in this case there is no evidence of any 
such custom—the adopted son will be enti¬ 
tled to divest the estate which had already 
vested in any intermediate bolder. In 43 
Bom. 778* bis Lordship, Ameer Ali J., made 

the following observations : 

“Now it is to be observed that when a hereditary 
grant of the nature in dispute is made by a Hindu 
subject to the limitation that it shall be descendible 
in the direct male line, or, in other words, that it 
shall enure so long as the grantees’ male line lasts, 
the existence of the line must be determined by 
the rules and provisions of the Hindu law, uiilcss 
(here be any custom varying those rules. The limi¬ 
tation itself is a variation of the Hindu 
where a further custom is alleged confining the 
line to natural born issue alone, it must be proved 

14. (16G3.G6) 10 M. I. A. 279 : 3 W. B- 15 (P. C.), 
Mt. Bhoobun Moyee v. Bam Kishoro. 

15. (’95) 22 Cal. 5C5, Faizuddin AU Khan v- 
Tincowri Saha. 

16. (’29) 16 A.I.R. 1929 Mad. 296 : 52 Mad. 398 : 
118 I. C. 821, Veeranna v. Sayarama. 

17. (’42) 29 A.I.R. 1942 Mad. 338 : 204 I. C. 355: 
1942-1 M. L. J. 119, Saukaralingam PUlai v. 
Veluchami Pillai. 

18. (’76-78) 1 Mad. 69 : 3 I. A. 154 : 3 Sar. 683 
(P. C.), Sri Virnda Pratapa Baghunath Deo v. 
Sri Brojo Kishore Pattadeo. 

19. (1857-59) 7 M. I. A. 169 : 1 Sar. 616 (P. C.), 
Bamundoss Mookerjee v. Mt, Tarinee. 


affirmatively and conclusivelyi and not'derive'^ 
from implications." 

It is contended that the fiction that the 
adoption should he considered to have taken 
place in the lifetime of the adoptive father 
should be confined to only adoptions by a 
Hindu widow after her husband’s death au^ 
not to cases of adoption by a widower so as 
to make the adopted son the son of his 
deceased wife. It is true that there are no 
authorities on this point. But then that is no 
reason why this distinction should be made. 
Adoption itself is a fiction, and fictions play 
a large part in the law of adoption. In 49 
Mad. 941® at p. 944, Phillips J. made the 

following observation : 

"Wherever possible, therefore, a mother should 
be found for the boy and the fact that such a 
mother died before the adoption can be no obstacle 
in view of the fictitious character of the whole 
principle of adoption." 

Madhavan Nair J. as he then was, in the 

same case observed at p. 951: 

“As his adoption puts the adopted son in the 
place of a legitimate son as regards the rights of 
inheritance in the family of the adopter, he must 
be considered to be the heir to any rights arisuig 
after the adoption from his father’s wife’s position 
in his adoptive family, though she was not alive 
at the time of the adoption. To give full eflect to 
the fiotion of adoption and to assimilate the fact 
to an imitation of nature the adopted boy should 
have a mother. I do not think it is impossible to 
conceive the deceased wife as the fictional mother 


of the adopted child." 

The learned Subordinate Judge has reli^ 
on the ruling of this Court in 63 M.D.J. 911.^ 
It has no application to the facts of this 
case. There, a grant had to be construed. 
The intention of the person who executed 
the document had to be gathered and ^in 
construing in the document the words if 
there is no issue, after your death, your 
brothers should take the properties’* were 
construed as excluding a later adopted son. 
That decision has, therefore, no application 
to the facts of this case. Applying the Prin¬ 
ciples of the above cited ruling, it has to ^ 
held that the adoption of defendant 2 by 
defendant 1, must be given effect to as if 
the appellant was taken in adoption m the 
lifetime of Deivanai, and that he will divest 
all intermediate estates which had vested 
before his adoption subsequent to the death 
of Deivanai either by inheritance or by the 
application of the custom of reverter. It is 
urged, however, for respondent l that m 
this case since there has been an ahenation 
of C to F schedule properties in favour or 
plaintiff 2, there could no divestment. Ther e 

20 (’33) 20 A.I.R. 1933 Mad. 80 : 139 I. O. 867 5 

63 M. Ii. J. 911, Govindaraja Pillai v. Mangalam 

PLUai. 
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■will be some force in this argument if 
plaintiff 2 had filed an appeal. She, plain¬ 
tiff 2, the person in whose favour the settle¬ 
ment deed was executed by plaintiff 1, has 
not cared to file an appeal. So far as she is 
concerned, she cannot be granted any relief 
in this appeal. The learned Judge found 
that Ex. p-14 did not evidence a bona fide 
alienation but was only a document got up 
to defeat the rights of defendant 2, and the 
learned Judge was of the opinion that if it 
was a bona fide alienation it might be a 
good answer in the event of defendant 2 
being found entitled to divest the estate of 
Deivanai. He further stated : 

**But taking the ciroumstances under which it 
was executed, I cannot boJd that the settlement 
deed, even if true, is valid so as to operate as a bar 
to divesting Deivanai’s estate by defendant 2 in 
the event of his being found that be is entitled to 
divest her estate and obtain possession of her pro¬ 
perties from the heirs.” 

The alienation in 52 Mad. 308^® was also a 
gift and not an alienation for consideration. 
Whatever it be, that would not justify a 
decree in favour of plaintiff i in respect of 
these properties, the lower Court having 
gi'anted no relief to plaintiff 2 in the suit. 
If defendant 2 had been the plaintiff, and 
ho had to sue for the establishment of his 
right in the properties, it would be different. 
The question now in this appeal is whether 
the learned Judge having found that plain- 
tiff 2 could not claim any rights as against 
defendant 2 and others, was justified in 
finding that plaintiff 1 had a valid title to 
the proijerties and giving a declaratory de¬ 
cree in his favour. It is, therefore, not neces¬ 
sary for us to go into this question as to 
how far plaintiff 2 will bo entitled to a 
decree. 

As already found above, it is only in 
respect of items l and 2 of scb. p there is 
evidence to show that they rej^rcsent the 
properties given by the parents of Deivanai 
to her at the time of the marriage. That 
both were stridhanam in the stricter sense 
in which it is used is not disputed. Bub in 
respect of the other prot)ertie3 which have 
been found by us to belong to Deivanai, 
there is no evidence to show from whom 
Deivanai got the funds for making those in- 
vestments, except in respect of items 1 and 2 
of Sch. D which wo have found bo bo pro¬ 
perties of Egammai. It is, therefore, not 
necessary to give any finding in this case as 
regards the class of properties to which the 
custom of reverter would apply, whether it 
would apply to seermurai, siruvuttu and 
other properties as well. The evidence on 


this point is not only meagre but vague. 
Though a number of instances were given, 
there is no evidence as to what the nature 
of the properties concerned in those instances 
was, whether any of them can be said to 
be seermurai or siruvattu properties. Fur- 
ther, the only two cases relied upon to show 
recognition of this custom are 1937 M. W. N. 
493^ and 67 M. L. J. 817.^ In the former 
case, the only question for consideration was 
wnether there was a trust in respect of 
stridhanam given to a Nattukottai Chetti 
woman which were invested in the name of 
her husband. It is true that there are obser¬ 
vations therein to show that the trust was 
for the benefit of the woman and her issues. 
The question was not who were all the bene¬ 
ficiaries of the trust but whetlier there was 
a trust or nob, and that case, therefore, has 
no bearing on the facts of this case. In tho 
latter case, there is a reference to the custom, 
and the custom was said to exist only in 
the case of stridhanam properties presented, 
to a girl by her parents at tho time of her 
marriage. This Court was not prepared to 
extend that custom to other cases in the 
absence of sufficient evidence. lu tho case 
before us, there can be no doubt that in the 
absence of any issues or lineal descendants 
of a Nattukottai Chotty woman, her stri- 
dhauam, namely, presents made to her at 
the time of her marriage by her parents 
revert baek on her death without any children 
or lineal descendants to the parents of tho 
family. But I do not think that the evidence 
would justify the extension of this custom to 
other kinds of property, and further it is 
nob necessary to give a finding on that ix)int 
in view of our findings as to how and with 
what funds tho properties which are tho 
subject-matter of tlio apt>eal wore acquirotl 
by Deivanai. 

So far as items 1 and 2 of sch. I) are 
concerned, they have been found to bo tho 
properties of Egammai. Tho plaint is based 
on the allegation that they were either tho 
proijerties of Shanmugam or Deivanai. It 
is only on that basis that plaintiff 1 has 
claimed tliein. But if they did not belong to 
Shanmugam or to Deivanai, tho suit in ms- 
peeb of the same must necessarily fail. It is 
true that Egammai died subsequent to tho 
suit and respondent 1 is her adopted son. 
Tho learned counsel for respondent 1 stated 
that tho appeal on this ground should bo 
dismissed as regards items l and 2 of scb. i>. 
But then the parties have not gone to trial 
on the basis that they aro Egammai’s pro- 
perties. The cause of action for tho samo 
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arose after the filing of the suit, and it is not 
for us to speculate about the pleas likely 
to be raised by the parties in respect of a 
claim based as heir of Egammai. It will not, 
therefore, be open to this Court to consider 
that question in this appeal. In the result, 
the appeal has to be allowed only in respect 
of sch. D properties and items l to 4 and 
4-A of Sch. F and the suit in respect of them 
dismissed. The appellant and respondent 1 
will receive and pay proportionate costs in 
both the Courts. 

c.r.k./d.r. Appeal partly allowed. 


[Case No, 112.] 
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Wadsworth Oppg. C. J. and 
Patanjali Sastri j. 

Thadavarthi Bapayya and others — 

Appellants 

V. 

Myneni Pundarikakshayya — 

Pespondent. 

Second Appeals Nos. 1342 and 1343 of 1944, 
Decided on 12th Septembei 1945, from decrees of 
Dist. Court, Guntur, in A. S. Nos. 477 and 482 
of 1942, 

(a) Civil P. C. (1908), S. 100 — Finding that 
certain assertion in a deed is not true is one 
of fact. 

A finding that an assertion in a deed is not true 
and is an after-thought being a finding of fact must 
be accepted in second ap];>eal in the absence of any 
suggestion that there t7as no evidence to support 
it. [P 201 C 23 

CPC 

(’44)*Chitaley. S. 100, N. 34, Pts. 3, 4 ; N. 52, 
Pts. 1, 10. 

(b) Civil P. C. (1908), S. 100—Finding of fact 
by first appellate Court on relevant issue 
material in second appeal for determining 
question not raised in first appellate Court — 
Finding must be accepted as final. 

A finding of fact by the first appellate Court on 
a relevant issue must be accepted as final in 
second appeal, even where such finding is material 
in second appeal for the determination of a ques¬ 
tion which, though not raised in the first appellate 
Court, is raised in second appeal. [P 201 C 2J 

C. P. C — 

(’44)*Ch'italey, S. 100, N. 52. 

(c) Hindu law—Guardian — De facto guar¬ 
dian cannot bind minor or his estate by his 
pronote or acknowledgment of liability — Sale 
by de facto guardian held must be set aside as 
it was in respect of debt which, though binding 
on minor, was time-barred — Limitation Act, 
Section 21. 

A executed a pronote in favour of D for the 
amount due to him and died leaving him surviving 
a widow whom he had authorised to make an 
adoption. She, therefore, adopted P who was then 
a minor. The widow renewed the pronote executed 
by A in favour of B and died. P’s natural father, 
acting as his de facto guardian, renewed the pro- 


A. li B. 

note executed by the widow in favour of B and, in 
order to discharge the amount due under the pro~ 
note, conveyed certain properties to B within three 
years of the renewal of the pronote by him but 
beyond three years of the renewal by the widow *. 

Held that a de facto guardian had no power to 
bind a minor or his estate by his promissory note 
or acknowledgment of liability, and that the sale 
was, therefore, unsupported by consideration as the 
debt in discharge of which the sale was executed* 
though binding on P, was barred and unenforce¬ 
able at the time of the sale : (’46) 33 A. I. B. 1946 
Mad. 1 (F. B.), Rel. on. [P 201 C 1] 

Limitation Act — 

(’42) Chitaley, S. 21, N. 3. Pt. 8. 

(’38) Bustomji, Page 434 Pts. 2, 3. 

(d) Hindu law—Alienation — Mesne profits 
— Sale by de facto guardian without valuable 
consideration —.Alienee is accountable for 
mesne profits from date when possession was 
delivered to him. 

The test of a transfer being void or voidable is 
not always decisive on the question of the liability 
of the transferee for mesne profits on the transfer 
being set aside. While an alienation by a de facto 
guardian for necessity is binding on the minor, the 
minor need not sue to set aside an alienation 
without necessity by such a person, within three 
years of attaining majority, but can sue for posses¬ 
sion treating it as a nullity just like a reversioner. 
That is to say, no improper alienation b;^ a 
facto guardian is binding on the minor until it is 
set aside, although it may be voidable in the sense 
that he may elect either to ratify it or avoid it by 
treating it as a nullity. Where the sale by a de 
facto guardian is set aside on the ground that it 
was without any valuable consideration to support 
it, the alienee is accountable for mesne profits from 
the date when possession was delivered to him : 
(’15) 2 A. I. R. 1915 Mad. 659; (’28) 16 A. I. R. 
1928 Mad. 226; 34 Cal. 329 (P. C.) and (’39) 26 
A. I. R. 1939 Mad. 824, Rel. on ; (’22) 9 A. I. R. 
1922 Mad. 112 and (’24) 11 A. I. R. 1924 Mad. 81, 
Ref. 201 C 2; P 202 C 1, 23 

Hindu Law — 

(’40) Mulia, Page 314, Pt. (x). 

(’38) Mayne, Page 517, Pt. (v), Page 618, Pt. (b). 

V. Qovindarajachari and B. V. Ramanarasu 

— for Appellants. 

P. Satyanarayana Rao — for Respondent. 

Patanjali Sastri J. —These two second 
appeals arise out of two connected suits 
tried by the Court of the Subordinate 
Judge, Tenali. As the parties were differently 
arrayed in the suits, it will be convenient to 
refer to them according to their description 
in the cause-title of the main suit, o. S. No. 61 
of 1940 , which was brought for possession 
with mesne profits of certain lands of the 
plaintiff sold daring his minority by his 
natural father acting as his guardian. Defen¬ 
dant 1 was the vendee and defendants 2 to 5 
are his sons. The plaintiff’s adoptive father, 
Ohelamayya Ohowdari, carried on dealings 
with defendant 1, a money-lender, and, for 
the amount due in respect of such dealings, 
executed a promissory note (Ex. D-7) for 
Rs. 1465-3-5 on 5th June 1923. He died in Janu- 



tw 


Bapayya V. PcTNDAEiKAKSHAYYA (Patanjali SasiH J,) Madras 199 


*ry 1925, leaving him surviving his widow, 
^rikrishnamma, whom he had authorised to 
make an adoption, and she accordingly 
adopted her sister’s son, the plaintiff, who 
was then a minor. On I6th April 1925, she 
executed for herself and on behalf of her 
-son as his guardian a promissory note for 
Bs. 4540-6-8 in favour of defendant 1. The 
note (Ex. D-6) recited that a sum of Rs. 2480-6-8 
was due in respect of her husband’s dealings, 
including the principal and interest due under 
Ex. D-7, and the balance Rs. 2060 was ad¬ 
vanced in cash to her on that day. The total 
■amount wae to carry interest at 12 per cent. 
I>er annum. The purpose for which rs. 2060 
were borrowed by her was not mentioned in 
the note. This note was renewed by her on 
■6th April 1928 by the execution of another 
note, Ex. D.5, for Rs. 6416.5-11 being the 
principal and interest due under the previous 
note, EX. D-6. Soon after, she died in June 
1928 and her sister’s husband and natural 
father of the plaintiff, China Seshiah, assum¬ 
ed control and management of the plaintiff’s 
properties and affairs and continued in such 
management until the plaintiff attained 
majority in December 1937. On 21st Septem¬ 
ber 1928, he executed the note, Ex. D-4, for 
RS. 5725-6-7 as guardian and natural father 
of the plaintiff in renewal of the previous 
note of Srikrishnamma, and Ex. D-4 was in 
turn renewed by Ex. D-3, dated 19th Septem¬ 
ber 1931 which was for a sum of Rs. 7845-14-1 
then found to be due. 

As the debt bad remained unpaid for a 
long time defendant 1 began to press for pay¬ 
ment and, as a result, the sale now impugn^ 
was arranged with a view to discharge the 
debt. An agreement was accordingly entered 
into on 24th October 1933 between defendant 1 
and China Seshiah, purporting to act as the 
guardian of the plaintiff, providing that the 
lands now in question, 9 acres ii cents in 
extent, should be conveyed to defendant 1 
for RS. 9000 out of the sum of Rs. 9883-3-0 
found to be due on that date, and for the 
balance, Rs. 883-3-0, a promissory note should 
bo given. Possession of the lands was deli¬ 
vered immediately in pursuance of the agree¬ 
ment, but the conveyance and the promissory 
note were executed on 17th August 1934, the 
parties, in the meanwhile, having taken legal 
advice from a leading lawyer at Bapatla 
who settled the draft of the deed of convey¬ 
ance. As this deed, marked as D-1, has been 
the subject of much argument before us, it 
is necessary to set out the relevant portions 
which have been officially translated as 
follows : 


“Deed of sale of immovable property for Rs. 9000 

.Under the last promissory note, dated 19th 

September 1931, minor Pundarikakshayya became 
indebted to you in a sum of Rs. 9883>3-0 till 24th 
October 1933, so you have been pressing us to dis¬ 
charge the said debt. Thereupon we met, with 
disputes, myself contending to the effect that the 
amount of the principal and the interest due in 
regard to the amount borrowed in cash by Sri¬ 
krishnamma Garu on behalf of the minor is not 
binding on- the minor and yourself contending 
that the minor is liable to discharge the entire 
debt inasmuch as Srikrishnamma Garu borrowed 
the said amount in cash for effecting repairs to the 
lands of the minor and for the expenses of the 
family of the minor. In these circumstances, as we 
thought that it is not fair to enter into litigation 
and put ourselves to expense and trouble, as the 
minor is not a very rich man and as the prices of 
lands have fallen on account of economic depres¬ 
sion and in accordance with the advice of some 
mediators, yourself and myself on behalf of the 
minor have agreed as follows : 

(1) As the debt was contracted by the father and 
the minor is liable in all respects to discharge the 
debt of Bs. 4776, the same should be fully credited 
by you. 

(2) As regards the debt contracted by the mother 
on l:^half of the minor, you should not compel the 
minor to the effect that he should discharge the 
same; as consideration herefor — 

(1) The land of the extent of 9 acres 11 cents 
belonging to the minor and described in the 
schedule, of the value of Rs. 3644 according to the 
prevailing market value at the rate of Rs. 400 
per acre, should be sold to you on 24th October 
1933 for a sum of Bs. 9000 and the (said sale) con¬ 
sideration of Rs. 9000 should be credited towards 
the promissory note, dated 19th September 1931—. 
having agreed as above the said land has been 
sold to you on behalf of the minor. 

(2) The said land has been delivered possession 
of to you on 24th October 1933 itself. 

(3) The sum of Rs. 883-3-0 has been included in 
the promissory note executed this day in your 
favour on behalf of the minor. 

All the terms of this document have been agreed 
to each in pursuance of the other. Therefore no 
one has any right whatever to separate the terms.” 

The plaintiff, besides denying everything 
connected with the impugned sale including 
bis father’s indebtedness, his mother’s borrow¬ 
ing, his natural father’s de facto guardian¬ 
ship and management of his properties, 
specifically alleged that the recitals in the 
sale-deed as to disputes having been raised 
and settled by mediation in regard to the 
binding character of the borrowing by the 
plaintiff’s mother and in regard to the value 
of tne lands conveyed were “false and were 
invented in support of the sale-deed, dated 
17th August 1934.” He also averred that his 
natural father, China Seshayya, was neither 
his legal nor natural guardian, and that the 
promissory notes executed by him in 1928 and 
1931 were not valid and binding on the 
plaintiff. The defendants in their written 
statement pleaded, inter alia, that the vari¬ 
ous borrowings by the plaintiff’s adoptive 
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father and, after his death, by Srikrish- 
namma were true and binding on the plain* 
tiff, that China Seshayya was fully competent 
as the de facto guardian of the plaintiff to 
execute renewals in respect of the pre-exist, 
ing liability on behalf of the plaintiff and, 
eventually, to convey the properties in ques¬ 
tion in satisfaction of the binding debts and 
that the sale was, therefore, valid 'and bind* 
ing on the plaintiff. They also pleaded that 
the recitals in the sale-deed were true and 
that the transaction was valid as a settlement 
and adjustment of the disputed claims men¬ 
tioned therein. The last mentioned plea was 
not specifically made the subject of an issue, 
but issue 4 which raised the question, 

^‘whether the sale-deed and the promissory notes 
ozecutcd by China Seshayya are true and supported 
by consideiatioD and binding on the plaintiff," 

is in sufficiently wide terms to cover the plea* 
The trial Court found that the debts said 
to have been incurred by the plaintiff’s 
adoptive father were true and binding on 
the plaintiff, that the borrowing by his 
mother was mainly for repairing his lands 
and resulted in benefit to his estate and the 
plaintiff, having inherited her separate pro¬ 
perty was, in any case, bound by the debt, 
that China Seshayya was managing the 
plaintiff’s estate eflBciently and prudently as 
his de facto guardian and was competent to 
execute the promissory notes, Exs. D.4 and 
D-3, and that the sale-deed. Ex. D-l, having 
thus been executed for the discharge of debts 
binding on the plaintiff was valid and could 
not be questioned by him. The learned Judge 
also found, accepting the evidence of defen¬ 
dant 3, that the sale was the result of a settle- 
ment of disputed claims as recited in the 
deed. He accordingly upheld the transaction 
and dismissed the plaintiff’s suit. As a corol- 
lary from these findings the learned Judge 
decreed the connected suit which was brought 
to enforce the promissory note for Rs. 888-8-0 
executed by China Seshayya on the same 
day as part of the transaction. 

From this decision, the plaintiff preferred 
appeals to the District Court, Guntur. The 
learned District Judge, while agreeing with 
the trial Coui’t as regards the binding char¬ 
acter of the debt incurred by the father, the 
de facto guardianship of China Seshayya 
and his competency to renew the anterior 
obligation incurred by his father, held, differ¬ 
ing from that Court, that the borrowing of 
Rs. 2060 by the plaintiff’s mother on the date 
of Ex. D-6 was not.^iowu to have been made 
for any purp(^ suob us would bind tho 
plaintiff. Qe rejected as 'untrustworthy the 


A. 

evideince of the defendant’s -witu^es thah 
the sum was borrowed for repairing and 
reclaiming lands belonging to the; plaintiff,, 
and found that the recitals in the sale-deed 
to that effect were most probably thought 
of only at that time, as it was felt necessary 
by the defendants to make out a case that the- 
lending was for a binding purpose, no such 
purpose, however, haying been mentioned 
either in Ex. D-6 or in its subsequent rene¬ 
wals. In this view, the Court held the sale 
to he binding on the plaintiff only to the 
extent of his father’s debt which on the date 
of the agreement stood at Rs. 4776 and not- 
binding to the extent of Rs. 4224 the balance 
of the consideration of Rs. 9000 recited in the 
deed. The plaintiff’s suggestion that this sum 
was the real consideration was accepted in- 
preference to the defendant’s case that the 
lands being worth not more than Bs. 400 per 
acre, the consideration was only Rs. 8600 
odd. The Court accordingly set aside the 
decree of the trial Court and passed a 
decree directing defendants 3 to 6 (to whose 
share the suit properties had been allotted 
at a partition in the family of the defendants! 
to pay to the plaintiff Bs. 4224, with interest- 
at six per cent, per annum from date of 
plaint, on or before a specified dateund, in 
default of such payment, to deliver jwsses- 
sion of the suit properties to the plaintiff on 
the latter paying to them Rs. 4776 with in¬ 
terest at the same rate from date of plaint 
till date of payment, with sundry directions: 
as to costs. In the connected suit based on 
the promissory note, the appeal was allowed 
and the claim was rejected with costs. It is 
from these decrees that these second appeals 
have been brought. In S. A. No. 1842 of 1944- 
which arises out of the main suit, the plain¬ 
tiff has preferred a memorandum of cross¬ 
objections, claiming that an unconditional 
decree for • possession should be passed in- 
his favour. 

Since the filing of these appeals, an im¬ 
portant ruling has been given by a Full 
Bench of this Court in A. S. no. 81 of 1944*' 
which also arose out of a suit by the present 
plaintiff to set aside another alienation by 
China Seshayya to a third party in the course 
of his management as the de facto guardian- 
of the plaintiff. There too the sale was for 
discharging debts incurred by the plaintiff s- 
father, renewed by his mother and later 
renewed by China Seshayya, and it was- 
effected within three years of the renewal by 
China Seshayya but beyond three years of 

1. IteporteA in (*46) 33 A.I.R. 1946 Mad. 1 (F.B.V 
Pundarikakehaya v. K. Srceramulu. 
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the renewal by the mother. The Full Bench 
held that a de facto guardian has no power 
to bind a minor or his estate by his promis¬ 
sory note or acknowledgment of liability, and 
that the sale was, therefore, unsupported by 
consideration as the debts in discharge of 
which the sale was executed, though binding 
on the plaintiff, were barred and unenforce¬ 
able at the time of the sale. Possession of the 
properties sold was accordingly decreed with 
mesne profits from the date of the sale. That 
decision applies here in full force as the facta 
are essentially similar and the plaintiff's suit 
must succeed. 

It is, however, pointed out for the defen¬ 
dants appellants, that the lower appellate 
Court has not determined the question as to 
whether the transaction could not be upheld 
as a hona fide settlement of disputed claims 
as recited in the sale-deed and as spoken to 
by defendant 3 in his evidence, and it is urged 
t^t we should either decide the question in 
exercise of our powers under S. 103, Civil 
P. C., or remit the case for a finding by the 
lower appellate Court on the point. It is true 
that the learned District Judge has said 
nothing on this aspect of the matter, pro- 
sumably because it was not put forward be¬ 
fore him. Paragraph 6 of his judgment where 
he sets out the points for determination in the 
appeals makes no reference to it. But the 
facts found by the learned Judge in regard 
to the binding character of the borrowing by 
the plaintiff’s mother would seem to con¬ 
clude this point against the apx}ellante. As 
already stated, he has found that the defen¬ 
dant’s assertion that she borrowed the sum 
of Rs. 2060 for repairing and reclaiming 
certain unproductive lands of the plaintiff 
was not true and was an “after-thought” 
which it was felt necessary to introduce in 
the sale-deed, after consultation with the 
lawyer who settled the draft, to make out a 
cose that the borrowing was for a binding 
purpose. If this finding is accepted, as it must 
be, in these second appeals, in the absence of 
any suggestion that there was no evidence 
to support it, the defendant’s plea that there 
was a bona fide dispute as to the purpose of 
the loan and that it was settled at the time 
of the agreement must fall to the ground 
{see judgment in App. no. 204 of 1943). It 
was said that the learned Judge expre^ed 
this opinion in considering another point in 
the case and that it should not be regarded 
as a finding of fact on the question whether 
the sale was not binding on the plaintiff as 
a hona fide settlement of disputed claims, 
which issue was not considered by the learned 


Judge. We cannot agree. A finding of fact 
by the lower appellate Court on a relevant 
issue must, in our opinion, be accepted as 
final even where such finding is material for 
the determination of a question which, though 
not raised in the Court below, is rais^ here. 

The defendants next claimed that in any 
case the plaintiff should be directed to pay 
the defendants the sum of Rupees 4776 being 
the principal and interest due on the date 
of the agreement of sale in respect of the 
debt incurred by the plaintiff’s father which 
has been held to be binding on the plaintiff. 
This point is also covered by the Full Bench 
decision where a similar claim was negatived 
as the plaintiff could not be said to have 
derived any benefit under the sale, the 
father’s debt having become barred and 
unenforceable by that time. It remains only 
to consider the plaintiff’s claim to mesne 
profits. It was urged for the defendants that 
as the sale was only voidable by the plaintiff 
on attaining majority and not void ab initio, 
mesne profits could be allowed only from 
the date of his plaint wherein he first repu¬ 
diated the transaction, and not before. In 
the Full Bench decision referred to already, 
there was no discussion of this question and 
so the matter w’as allowed to be argued 
before us. Eeference was made to 45 Mad. 
449® and 16 Mad. 816® in support of the defen. 
dant’s contention. Those cases related to 
sales of coparcenary property by the manager 
of a Hindu joint family and it was held 
that such alienations, where no necessity 
was established, being only voidable at the 
instance of other coparceners and not void, 
the alienee was accountable for mesne profits 
only from the date of suit if there was no 
earlier repudiation of the sale. It seems to 
us that the test of void or voidable is not 
always decisive on the question of liability 
for mesne profits. Kejecting the contention 
that a vendee who obtained a sale of immov¬ 
able property by practising fraud on the 
vendor was not liable for mesne profits until 
the vendor elected to avoid the transaction, 

the Privy Council observed in 7 Luck. 64*: 

“It was in eHect a conveyance, under which the 
title to the properties passed to the defendant, and 
which had to be formally set aside. Before tho 
institution of the suit the defendants could no 
doubt have made a valid transfer to an innocent 

2. (’22) 9 A. I. R. 1922 Mad. 112 : 45 Mad. 449 : 

68 I. C. 869, Subbu Goundan v. Krisbnamaohari. 

3. (’24) 11 A. I. R. 1924 Mad. 81 : 46 Mud 815 ; 

75 I. C. 406, Bamaswami Iyer v. Vonkatarama 

Aiyar. 

4. (’32) 19 A. I. R. 1930 P. C. 89 ; 7 Luck. 64 : 

59 I. A. 147 : 136 I.C. 108 (P.C.), Satgur Prasad 

V. Harnnrain Das. 
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purchaser, but it by no means follows from this 
that as beltoeen him and the person he had 
defrauded his possession was 7iol wrongful.** 
^Itelics ours). 

Even in the case of a sale of joint family 
property their liordships make a distinction 
between a case where the sale is set aside 
unconditionally and a case where it is set 
aside only on the payment of a certain sum 
of money. On the other hand, in 1939-2 
M.L.J. 388,® Varadachariar J., who delivered 
the judgment of the Bench, held that a rever. 
«ioner suing to recover possession of lands 
•alienated by a Hindu widow without neces¬ 
sity was entitled to mesne profits i^rior to 
suit even where the decree for possession 
w'as conditional on payment of certain sums. 
The learned Judge distinguished cases of 
alienations by a father in a mitakshara joint 
family and by the guardian of a minor 
pointing out that in such eases Arts. 126 and 
44 respectively of the Limitation Act con- 
template suits to set aside the alienation 
whereas Art. 141 which applies to suits by 
reversioners merely refers to a suit for pos¬ 
session. Explaining the decision in 34 Cal. 
329,® the learned Judge pointed out that an 
alienation by a Hindu widow without any 
necessity was voidable only in the sense that 
it was not so absolutely void that it could 
not even be ratified by the reversioner, but 
it was not necessary for him to seek the 
intervention of the Court to set it aside 
before he became entitled to possession. The 
position in the present case is closely ana¬ 
logous. While an alienation by a de facto 
guardian for necessity has been held to bind 
the minor, this Court has repeatedly held 
tliat he need not sue to set aside an aliena¬ 
tion without necessity by such a person, 
within three years of attaining majority, but 
can sue for possession treating it as a nullity 
just like a reversioner: vide 38 Mad. 1125^ 
and 108 i. C. 529.® That is to say, no impro¬ 
per alienation by a de facto guardian is 
binding on the minor until it is set aside, 
although it may be voidable in the sense 
that he may elect either to ratify it or avoid 
it by treating it as a nullity. Here the sale 
to the defendants having been made by 
a de facto guardian without any valuable 
consideration to support it, the defendants 

5. (’39) 26 A. I. R. 1939 Mad. 824 : I.L.B. (1939) 
Mad. 917 : 188 I. C. 751 : 1939-2 M. L. J. 388, 
Krisbnamurtbi v. Salyanarajana. 

(’07) 34 Cal. 329 : 34 I. A. 87 (P. C.), Bijoy 
Gopal Mukberji v. Krishna Mabisbi Debi. 

7. (’15) 2 A. I. R. 1915 Mad. 659: 38 Mad. 1125 : 

26 I. C. 179, Thayammal v. Kuppanna Koundan. 
S. (’28) 15 A. I. R. 1928 Mad. 226 : 108 I.C. 529, 
llamaswami Pillai v. Kasinatba Iyer. 


should be held accountable for mesne profitsr 
from the date of the agreement for sale! 
when possession was delivered to them. 

In the result, the appeal (S. A. no. 1342 of 
1944) is dismissed with costs. The memo* 
randum of objections is allowed with costs 
and there will be a decree for possession of 
the properties claimed. The case will be 
remitted to the trial Court for ascertainment 
of the mesne profits. The costs of the plain* 
tiff in all the Courts will be provided for in 
the final decree. S. A. no. 1343 of 1944 is 
dismissed but we make no order as to costs 
as it follows the result of the other appeal. 

C.R.K./g.n. Appeals dismissed. 


[Case No. 113.] 
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Chandrasekhara Aiyar and 
Rajamannar JJ. 

Official Receiver of Vizagapatam — 

Appellant 

V. 

Billapali Poda Surydnarayana and 
others — Respondents. 

Appeals Nos, 65, 56, 254 and 255 of 1944, Deci¬ 
ded on 29th October 1945, fixam decrees of Sub- 
Judge, Vizagapatam, D/- lltb September 1943. 

(a) Provincial Insolvency Act (1920), S. 20— 
Interim Receiver—Powers of—He can institute 
suit for recovery of debtor's property from 
third parties with sanction of Court. 

An interim Receiver appointed under S.20 of the 
Act can, with the permission of the Court, institute 
suits even against third parties for recovery of pro¬ 
perty belonging to the debtor in respect of whom 
the insolvency petition is pending. The Act does 
not prevent the insolvency Court from according 
such sanction to an interim Receiver. [P 203 C 2] 

(b) Provincial Insolvency Act (1920), S. ^- 7 - 
Third party. Receiver’s right against — Smt 
against third party for recovery of insolvent s 
property is not barred. 

Section 56 provides for a summary remedy in 
iDSolyency for the recovery of the assets of the i - 
solvent. It has no application to a c^e where suits 
are instituted in the interests of the body of oreiJi- 
tors by a Receiver, and such suits for recovery of 
the insolvent’s property from third partly m 
whose possession it may be, ate not barred by the 
section. CP 203 O 1] 

B. y. Bamanarasu for V. Qovindarajachari 
and V. V. Baghavan — for Appellant. 

B. Jagannadha Doss. C. V. Dhikshitalu, 
K. Seshagiri Bao, B. V. Beddi Pantulu and 
N. K. Vinayakam — for Respondents. 

Rajamannar J. —These four appeals are 
from four decrees and a common judgment 
of the Subordinate Judge of Vizagapatam 
dismissing four suits O. S. nos. 65 of 1941, 3 of 
1942, 46 of 1948 and 47 of 1943 instituted by 
the Official Receiver, Vizagapatam, as the 
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interim receiver appointed in I. p. No. 5 of 
1937 in the Court of the Subordinate Judge 
of Chicacole, for declarations that certain 
sales of bag» of paddy to the contesting 
defendant in each case are invalid and not 
binding on the plaintiff and for the recovery 
of the bags of paddy alleged to have been 
sold, or, in the alternative, for payment of 
the price of such bags. Several pleas were 
raised in defence by the contesting defen¬ 
dants, but the suits did not proceed to trial 
on the merits. The Subordinate Judge took 
up for hearing a preliminary issue to the 
effect “whether the plaintiff as interim recei¬ 
ver can sue third parties who dispute his 
right” and held against the plaintiff on the 
issue, and as a result, dismissed all the suits 
without going into the merits. The plaintiff 
is the appellant in each of the appeals. Two 
brothers, Kotha Muthyan Gari Sanyasi Ghetti 
and Kotha Sanyasiraju were sought to be . 
adjudicated insolvents by their creditors in 
I. p. NO. 6 of 1937 already mentioned. Before 
hnal orders could be passed on the petitions, 
the Subordinate Judge passed an order under 
S. 20, Provincial Insolvency Act, appointing 
the then Official Receiver, one Mr. Jagan- 
nadha Rao, as interim receiver for the pro- ' 
perty of the debtors. Mr. Jagannadha Rao 
was subsequently removed from office and 
the present plaintiff was appointed as Official 
Receiver and he also functioned as the 
interim receiver in I. P. No. 5 of 1937. On 
10th November 1941, the Subordinate Judge, 
Chicacole, accorded sanction to the interim 
receiver to file suits against such people as 
he may be advised to recover certain paddy 
bags or their value, to engage a vakil on his 
behalf and to incur the necessary expenditure. 
In accordance with this order the present 
suits were filed on various dates in 1941 and 
1942. 

The ground on which the Subordinate 
Judge has dismissed all the suits was that 
an interim receiver app^ointed under S. 20, 
Provincial Insolvency Act, cannot maintain 
a suit to recover possession of property of 
the insolvents which has passed into the 
hands of third parties. He has referred to 
S. 56 of the Act, which obviously has no 
application to a case where suite are in¬ 
stituted in the interests of the body of credi- 
tors by a receiver. Section 56 provides for 
a summary remedy in insolvency for the 
recovery of the assets of the insolvent. 
Section 20 of the Act clearly says that an 
interim receiver shall have such of the 
powers conferrable on a receiver appointed 
under the Civil Procedure Code, 1908, as the 


Court may direct. It cannot be denied that a 
receiver appointed pending a suit can insti¬ 
tute a suit in respect of the property which is 
the subject-matter of litigation or in respect 
of the rights of any of the parties thereto 
under orders of Court. This is exactly what 
has happened here. The Subordinate Judge 
has permitted the interim receiver to take 
proceedings to recover either the goods or 
their value to which, according to the allega¬ 
tion in the plaint, the insolvents and their 
creditors would be entitled. It is not at this 
stage that the Court should embark on a 
consideration of the merits of the several 
defences raised by the defendants. It would 
suffice for the present to say that there is 
nothing in the Act which prevents the insol¬ 
vency Court from according sanction to an 
interim receiver to institute suite even 
against third parties for the vindication of 
the rights of the debtors in respect of whom 
an insolvency petition is pending. The deci¬ 
sion of the Subordinate Judge is obviously 
erroneous and is set aside. The suits will be 
restored to the file of the Subordinate Judge 
and disposed of according to law. The con- 
testing respondents will pay the costs of 
these appeals, advocate’s fee being allowed 
only in Appeals Nos. 55 and 265 of 1944. 
Costs in the lower Court will abide the result. 
Court.fee paid for the appeals will be re¬ 
funded to the appellant. 

C.R.k./k.s. A-ppeals allowed. 


[ Case No. 114.] 
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Rajamannar J. 
Nedumkandathil Koyakutty — 


Kunhali and others — Nespondents. 

Second Appeal No. 819 of 1944, Decided on 19th 
September 1945, ffom order of Dist. Court, South 
Malabar, in A. S. No, 48 of 1941. 

(a) Civil P. C. (1908), O, 41, Rr, 27 (c) (Mad.), 
29 — Reason in judgment that additional evi¬ 
dence was necessary to enable appellate Court 
to come to conclusion not sufficient compli¬ 
ance — Kvidence must be discarded. 

The fact that a Court uses words which are to 
be found in the enactment which gives it power to 
do a particular act or follow a particular procedure 
will not ipso facto be sufficient justification of its 
act or order. [P 205 C 2] 

Where an appellate Court summons an addi¬ 
tional witness without giving any reason or without 
specifying the points to which the evidence is to 
be confined as required by O. 41, Rr. 27 and 29, 
but merely states in its judgment that additional 
evidence was necessary to enable it to come to a 
conclusion regarding the matter in controversy, the 
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reasons given in the judgment cannot amount to a 
fulhlment of the conditions imposed on the Court 
b; O. 41» B. 27 (c) and such evidence must be dis> 
carded : (’31) 18 A.I.B. 1931 P. C. 175, Rel. on 

CP 204 C 2] 

CPC —* 

(’44) Chitaley, O. 41, B. 27, N. 10, Pt. 9; B. 29, 
N. 1. 

(’41) Mulla, O. 41, B. 27, P. 1194; B. 29 P. 1195. 

(b) Civil P. C. (1908), O. 21, R. 27 (c) (Mad)— 
Powers under, to be used in special circum¬ 
stances. 

The extraordinary wwer conferred on an appel*' 
late Court by B. 27 (c) must not be used except in 
special circumstances. [P 205 C 1] 


B. Sitarama Bao and T. Krishna Rao — 

for Appellant. 

K. Bhashyain and G. Gopinath Bao — 

for Respondents. 

Jad^ment. — This second appeal arises 
out of a suit brought for the recovery of a 
sum of Bs. 4387-4-0 as arrears of rent and 
the Jenmabhogam due to the plaintiff’s 
tarwad under a kaichit dated 28th August 
1929, executed by defendants l and 2 in 
favour of the plaintiff’s tarwad and interest 
thereon. The main plea of the defendants 
was a plea of discharge and, in support of it, 
they produced three receipts, Exs. 2, 3 and 
4 and a letter, Ex. 5. All these documents 
bear the signature of Chappunni Valia Nair, 
a former karnavan of the plaintiff’s tarwad, 
who died sometime in June 1939 and was 
succeeded by the plaintiff. The defendants 
also say that there is a signature of the 
plaintiff himself Ex. 2. The plaintiff denied 
that there was any payment as recited in 
the said receipts. He denied that he ever 
signed on Ex. 2. He further pleaded that 
these receipts must have been granted by 
the Kariasthan, at the time one Krishna 
Menon, to defendants 1 and 2 as a result of 
fraud and collusion between them and him. 
The learned Subordinate Judge of South 
Malabar on a consideration of the oral and 
documentary evidence tendered by both the 
parties, held against the defendants’ plea of 
discharge and gianted a decree to the plain¬ 
tiff. The defendants appealed to the District 
Judge, South Malabar. After hearing argu¬ 
ments in part, the learned Judge summoned 
Krishna Menon, the Kariasthan, as a court 
witness and allowed him to be cross-exa¬ 
mined by both sides. He took into account 
his evidence along with the other evidence 
already on record and disagreeing with the 
trial Court, dismissed the plaintiff’s suit. 


Among other grounds, Mr. Sitarama Rao 
for the plaintiff-appellant in the second ap¬ 
peal put forward as a main ground that the 
lower appellate Court was not entitled in 
law to summon and examine Krishna Menon 


and the conditions requisite under o. 4l„ 
Br. 27 and 29 were not fulfilled in this oase^ 
It is common ground that the only provision 
which applies to this case is o. 41, B. 27, 
cl. (c) (as amended in Madras) which is as 
follows : 

“(o) The appellate Court requires any document 
to be produced or any witness to be examiued to 
enable it to pronounce judgment, or for any other 
substantial cause.” 

Rule 29 of o. 41 is as follows : 

“Where additional evidence is directed or allowed 
to bo taken, the appellate Court shall specify the 
points to which the evidence is to be confined, and 
record on its proceedings the points so specified.” 

It is not disputed that at the time when the 

learned District Judge decided to examine 

Krishna Menon as a court witness, he did 

not pass any order giving any reasons for 

the course that he was taking. The diary 

for the case shows, as against 2nd September 

. 1943, the following entry : 

“Respondent’s arguments also heard in part. 
The appeal is posted to 7 th September 1943 to 
examine T. Krishna Menon as a court ^witness. 
Emergent summons will be issued to him. 

On 7th September 1943, Krishna Menon was 
examined as a court witness; the arguments 
''were completed the next day and judgment 
was reserved. The judgment was finally 
pronounced on 2l3t September 1943 and in 
para. 5 of the judgment the learned Judge 
explains why he thought it was necessary to 
examine Krishna Menon. He says that he 
felt that the evidence on record was not 
sufdcient to enable him to come to a con¬ 
clusion on the point involved in controversy 
and that it was necessary to record the evi¬ 
dence of the erstwhile Kariasthan, that is 
Krishna Menon, who had not been examined 
either by the plaintiff or by the defendants 
in the lower Court or by the lower Court as 
a court witness although it was defimt^y 
alleged on the plaintiff’s side and found by 
the lower Court on the materials on record 
that the receipts had been ^‘anted by mm 
as a result of fraud and coUusion between 
him and the defendants. Admittedly, except 
in this paragraph, there is nowhere el^ any 
record of any reasons. Obviously, the pro¬ 
cedure indicated in o. 41, Buie 29 was not 
foUow'ed. He nowhere specified the pointe 
to which the evidence was to be confined 
before the examination took place and I do 
not agree with the respondents* counsel that 
the learned Judge ought to be presumed to 
have summoned him to be examined on the 
points which would arise on the plea 
plaintiff that the receipts were fabricated by 
the witness and defendants 1 and 2, 



Apart from this irregularity, I am of 
opinion that the lower appellate Court was 
not justified in using the extraordinary 
power conferred on an appellate Court under 
the provision and the present case comes 
within the scope of the ruling of the Judicial 
Committee in 34 M. Ii. w. 7.^ In that case 
the question at issue was whether a deed of 
gift executed by one Behari Lai in favour of 
his wife represented a genuine transaction 
or was fictitious. The Subordinate Judge 
found that the transaction was fictitious. 
From the evidence adduced before the Sub¬ 
ordinate Judge it appeared that one Mr. 
Dube, a barrister of the District Court, bad 
been much involved in the transactions 
under examination. He had not been called 
as a witness by either party. When the case 
came before the High Court on appeal, the 
High Court called Mr. Dube as a witness 
for the Court. The High Court in that case, 
as the District Judge in this case, did not 
pass any order at the time they decided to 
summon Mr. Dube for examination. In the 
judgment of the High Court, th6re occurred 
the following passage : 

“Mr. Dube had not been examined in the Court 
of the Subordinate Judge, who remarks in his 
judgment that he ought to have been produced as 
a witness for the defence. We agree that it was 
desirable to have the evidence of Mr. Dube, and 
we think the Subordinate Judge might very well 
have done what we have done, namely, send for 
Mr. Dube and examine him as a court witness.” 

It may be mentioned in passing that this is 
exactly what the learned District Judge in 
this case thought, namely, that the Subordi¬ 
nate Judge himself might have examined 
Krishna Menon as a court witness. Their 
Lordships of the Judicial Committee after 
referring to the provisions of O. 41 , Rr. 27 
und 29, say as follows : 

“The examination of Mr. Dube in the High 
Court seems to have taken place with complete 
disregard of these requirements, so carefully fram¬ 
ed to ensure that such exceptional procedure shall 
he resorted to only in special circumstances and 
with adequate safeguards. Their Lordships have 
before them no order or pronouncement requiring 
Mr. Dube’s examination; there is no record of the 
reason for the admission of his evidence other than 
the passage just quoted from the judgment of the 
High Court, nor is there any specification of the 
points to which bis evidence was to be confined or 
any record in the proceedings of the points so 
specified Moreover, Mr. Dube appears to have 
been called as a witness at the outset of the 
hearing in the High Court and not after the Court 
had satisfied itself on examining the evidence 
taken below that there were matters on which his 
evidence was essential to enable them to do justice 
between the parties. 

1. (’31) 18 A. I. R. 1931 P. C. 175: 134 I.C. 669: 

34 M. L. W. 7 {P. C.), Manmohan Das v. 

M. Bamdei. 
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In these circumstances their Lordships cannot 
regard the introduction of Mr. Dube’s evidence 
otherwise than as highly irregular and in their 
opinion it must be entirely discarded.” 

Mr. K. Bhashyam, the learned advocate for 
the respondents, said that their Lordships of 
the Privy Council were influenced by the 
fact adverted to last by them, namely, that 
Mr. Dube was called at the outset of the 
hearing in the High Court and not at a 
later stage after an examination of the 
evidence already on record. I do not agree 
with him. This reason is given only as an 
additional reason and it is clear to my minfl 
that even without this fact, their Lordships 
would have come to the same conclusion, 
namely, that the introduction of M. Dube’s 
evidence was highly irregular. It will be 
apparent how the case before the Judicial 
Committee is in every respect similar to the 
present case. What the learned District 
Judge apparently thought was that as Krishna 
Menon (like Mr. Dube) was a person who 
had been much involved in the transaction 
under examination, it was desirable to have 
his evidence. 

In the same judgment, in dealing with the 
examination of Behari Lai as a court 
witness, their Lordships of the Privy Council 
strongly condemn the procedure of the trial 
Court in summoning that witness as a court 
witness. It is in evidence in this case that 
this Krishna Menon was, as a matter of fact, 
summoned as a witness for the defence but 
the defendants apparently for reasons best 
known to them, decided not to call him 
{vide evidence of D.W. 3). Mr. K. Bhashyam 
for the respondents urged that the learned 
Judge had said that the evidence of Krishna 
Menon was necessary to enable him to 
come to a conclusion on the point in con¬ 
troversy and, therefore, it is not open to me 
to take objection to the examination of 
Krishna Menon as an additional witness. 
But the fact that a Court uses words which 
are to be found in the enactment which 
gives it iDower to do a particular act or 
follow a particular procedure will not ispo 
facto be sufficient justification of its act or 
order. In this case the reasons given by the 
District Judge in para. 5 cannot amount to 
a fulfilment of the conditions imposed on 
the Court by o, 41, Buie 27 (c). In this con¬ 
nexion I may also refer to the decision of a 
single Judge of the Lahore High Court in 
A. I. B. 1937 Lah. 115,^ but I do not consider 
that there is anything in that case which 
compels me to hold in any particular way. 

2. (’37) 24 A. I. R. 1937 Lah. 115 ; 168 I. C. 466. 

Boshan Lai v* Charao Das. 
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Apparently, the learned Judge in that case 
■was satisfied with the reasons given by the 
lower appellate Court because he says that 
the Subordinate Judge gave good reasons for 
calling a witness. The decision of a Division 
Bench of this Court in 1940-2 M. L. J. 287^ 
does not carry us any further than the 
ruling of the Privy Council in 34 M.Ij.W. 7.^ 

As, in my opinion, the lower appellate 
Court ought not to have admitted the addi¬ 
tional evidence of Krishna Menon and, there¬ 
fore, that evidence must be entirely dis¬ 
carded and as it also appears to me that the 
judgment of the lower appellate Court was 
materially influenced by this incompetent 
testimony, the only course left to me is to 
remand the appeal to the District Court for 
fresh disposal according to law. The coste 
of this second appeal will abide and follow 
the result of the appeal. The court-fee paid 
by the appellant will be refunded to him. 

C.b.K./d.r. Case remanded. 

3. (’40) 27 A. I. R. 1940 Mad. 911: 192 I. C. 355: 

1940-2 M Ij. J. 287, Nai-asimhamurthi v. Hayat 

Eban. 


[Case No. 115.]. 
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Chandrasekhara Aiyar J. 

Maddela Yenadi and another — 

Appellants 

V. 

Maddela Ramalakshumma — 

Respo7ident. 

Second Appeal No. 2107 of 1944, Decided on 
23rd October 1945, from order of Sub-Judge, Nel- 
lore, in A. S. 226 of 1943. 

(a) Grant_Devadasi service inarn — Rule 

that resumption and re-grant of service inams 

by Government extinguishes original title does 

not apply — Enfranchisement does not extin¬ 
guish old title — Madras Hindu Religious 
Endowments Act (2 [II] of 1927), S. 44A. 

In a suit by the plaintiff for possession of an 
enfranchised Devadasi inaxn on the basis of title, 
it was contended that the plaintiff’s title was 
extinguished by the resumption and grant of a 
patta by the Government to the defendant : 

Held that the rule that where service inams 
were resumed by the Government and re-granted, 
the original title was extinguished and the grant 
constituted the root of a fresh title, does not apply 
to all service inams irrespective of their nature. 
As regards a Devadasi inam there is no rule that 
the enfranchisement of the inam extinguishes the 
old title and creates a new one. On the other 
hand, S. 44A, Madras Hindu Religious Endow¬ 
ments Act, under which the enfranchisement was 
made, specifically provided that the enfranchi^* 
ment order shall not operate as a bar to the tnal 
of any suit or issue relating to the right as to the 
enjoyment of the land or the assignment of land 
revenue, as the case may be. [R 206 C 2] 


(b) Possession—Suit for—Denial of title. 

In a suit for possession, when title is denied, a 
trespass set up need notlbe specifically made out* 
^Obiter. [P 207 C 1] 

(c) Service inam—Resumption of, and grant 
of patta to another — Suit for possession on 
basis of title—Resumption order held need not 
be’set aside. 

A Devadasi service inam was resumed by Gov¬ 
ernment from A and a patta was granted to B, 
In a suit for possession on basis of title by A : 

Held that it was not necessary to take proce^- 
ings to set aside the Government order resuming 
the service inam and the granting of patta' to B so 
long as plaintiff A was prepared to say that she 
was prepared to abide by that order as it did not 
take away her title to the property, and so long 
as the plaintiff’s rights in the property were not 
destroyed, it did not matter in whose name the 
patta stood. [P 207 0 IJ 

K. Kris7inantu7't7ii — for Appellants. 

C7i. Ragliava Rao — for Respondent. 


Judgment. — There is a line of casea 
which held that, where service inams arel 
resumed by the Government and there is a| 
re-grant, the original title is extinguished and 
the grant constitutes the root of a fresh title, 
but this line of cases does not apply to all 
service inams irrespective of their nature. 
Moat of them on examination will be found 
to relate to village officers’ inams, wife 
reference to which there is a rule of public 
policy to be kept in mind. As regards a| 
devadasi service inam, which is the nature 
of the property involved in this case, there 
is no rule that an enfranchisement extin¬ 
guishes the old title and creates a new one. 
On the other hand, the very S. 44A, Madras 
Hindu Beligious Endowments Act, under 
which the enfranchisement was made, takes] 
care to state that an enfranchisement order 
shall not operate as a bar to the trial of 
any suit or issue relating to the right as to| 
the enjoyment of the land or the assignment 
of land revenue, as the case may be. 

The learned Subordinate Judge has held 
that the plaintiff’s father-in-law Pitchanna 
had a one-third share in this prof^rty and 
that Ex. F mentions his name and that of 
defendant 3, Subbi. He has further held feat 
on the father-in-law’s death, the one-third 
share was inherited by Garatadu, the bus- 
band of the plaintiff, and that on his death, 
the plaintiff got title to this share. This is a 
point of view to which no exception can b© 
taken except on the ground that the gra^ 
of a patta in favour of defendant ® 
taken to mean that fee 
terminated. As stated already, 
is not available. The learned Subordinate 
Judge has further found that the plaintiff 
was in possession of this property within 
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twelve years prior to the filing of the suit 
as she was living with her husband, who 
was admittedly in possession, and there were 
at least two instances in which she paid the 
cist for the property on her own behalf. It 
is, therefore, a case in which the plaintiff 
has title and possession. 

It is argued that the trespass alleged in 
the plaint was not made out and no finding 
was given on issue 10. When title is denied, 
a trespass set up need not be specifically 
made out. As regards issue 10, all that need 
be said is that it is not necessary to take pro¬ 
ceedings to set aside the Government order 
resuming the service inam and granting a 
patta to defendant 3 so long as the plaintiff 
is prepared to say that that order is one by 
which she is prepared to abide as her title 
to the property was not taken away by what 
was done. So long as the plaintiff’s rights 
in the property are not destroyed, it does 
not really very much matter in whose name 
the patta stands. The second appeal is dis¬ 
missed with costs. No leave. 

O.R.K./d.r. A'ppeal dismissed. 


[Case No. 116.] 

A. 1. R. (33) 1946 Madras 207 
Leach C. J. and Rajamannar J. 
Pathi Gundappa — Appellant 

V. 

Official Receiver^ Bellary — 

Respondent. 

Appeals Nos. 622 and 623 of 1944, Decided on 
19fcb October 1945, against orders of District Court, 
Bellary, D/- 17th April 1944. 

Provincial Insolvency Act (1920), S. 54 — 
Application under, by Official Receiver — 
Transfers by insolvent prior to adjudication 
set aside—Subsequent application by Receiver 
for mesne profits and interest against trans* 
feree held not barred by res judicata — Re¬ 
ceiver held entitled to mesne profits and 
interest for three and six years respectively 
prior to date of application for same — Limi¬ 
tation Act (1908), Arts. 109, 120. 

On 10th November 1930, A was adjudicated 
insolvent. In April 1930, A had sold certain motor 
buses to B for Bs. 10,000 and a motor shed for 
Bs. 170. On 5th April 1935, the Official Receiver 
filed an application for setting aside the transfers 
by the insolvent on the ground that they consti¬ 
tuted fraudulent preferences. The application was 
dismissed by the District Judge but on appeal to 
the High Court the transactions were set aside 
on 18th March 1942. On 17th August 1943, the 
Official Receiver filed an application for an order 
directing B to pay mesne profits in respect of 
the shed at Bs. 12 per month and interest on 
Bs. 10,000, the value of the buses, from the date of 
the alienation. It was contended, firstly, that the 
claim for mesne profits and interest was barred by 
res judicata as it was not raised in the previous 
application of 5th April 1935 for setting aside the 


transfers and, secondly, under Art. 109, Limitation 
Act, mesne profits could be claimed only for a 
period of three years prior to 17th August 1943 
and under Art. 120, Limitation Act, interest on 
Bs. 10,000 could be claimed only for six years prior 
to 17th August 1943 : 

Held that (1) the claim for mesne profits and 
interest was not barred by res judicata. As the 
District Judge, who heard the application of 5th 
April 1935, under S. 54 dismissed it the question 
of mesne profits and interest did not arise and ir> 
the High Court the only question was whether the 
transactions amounted to fraudulent preferences 
and the High Court did not enter into a discussion 
of the amount which the Official Receiver was 
entitled to recover as mesne profits and interest, it 
being the intention of the Court that any further 
questions should be first decided by the insolvency 
Court; [P 208 C 1, 2j 

( 2 ) the plea of limitation was well founded and 
the Official Receiver was entitled to mesne profits 
only for three years prior to 17th August 1943 
and to interest on Bs. 10,000 for six years prior to 
that date : (*36) 23 A. I. B. 1936 Mad. 778 (F.B.),. 
Rel. on. LP 208 C 23 

C. P* c 

(’44) Chi'taley, S. 11, N. 28. 

(’41) Mulla, Page 92, Note “Insolvency pro¬ 
ceedings.” 

Kasturi Seshagiri Rao — for Appellant. 

B. Sitarama Rao and T. Krishfia Rao — 

for Respondent. 

Leach C. J. — On loth November 1930 
two partners in a cloth business, named 
Gaveppa and Rudrappa respectively, were 
adjudicated insolvents in the Court of the 
District Judge of Bellary. They had also 
carried on a motor bus business. On 3rd 
April 1930 Gaveppa sold four motor buses 
to the appellant for Bs. 10,000 and on 29th 
April 1930 he sold two others for Bs. 2500. 
On 28th April 1930, he sold a motor shed to 
the appellant for Bs. 170. On 5th April 1935 
the Official Receiver filed an application 
(l. A. NO. 77 of 1935) for an order setting 
aside the sales of the motor buses .on the 
ground that the transactions constituted 
fraudulent preferences. On llth February 
1936 he filed an application (l. A. No. 80 of 
1935) for an order setting aside the sale of 
the shed on the same ground. The District 
Judge dismissed the applications, but on 
appeal to this Court they were allowed and 
the transactions set aside by a judgment 
dated 18th March 1942. 

On 17th August 1943, the Official Receiver 
filed I. A. No. 177 of 1943, in which he asked 
for an order directing the appellant to pay 
mesne profits in respect of the shed at the 
rate of Rs. 12 per mensem from the date of 
the alienation. On the same date ho filed 
another application (l. A. No. 178 of 1943) 
asking the Court to pass an order directing 
the appellant to pay into Court R3. 2500, the 
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price of feh© two buses sold on 29fch April 
1930 (he had already paid Bs. 10,000, the 
price of the four buses first sold) and interest 
at 12 i>er cent, on Rs. 10,000 from Srd April 
1930 and at the same rate on RS. 2500 from 
29th April 1930. The appellant opposed these 
applications on the grounds that they did 
not lie, that they were barred by the doctrine 
of res judicata and that they were out of 
time. The plea of res judicata was based 
on the fact that, in his applications asking 
for declarations that the alienations were 
void on the ground that they constituted 
fraudulent preferences, the Official Receiver 
had also asked for mesne profits and interest 
but no order was passed on these prayers 
cither by the District Court or by this Court 
on appeal. 

The District Judge held that the appli¬ 
cations did lie and that the doctrine of res 
judicata did not operate. He did not, how¬ 
ever, deal with the question of limitation. 
Holding that the applications lay, he granted 
mesne profits in respect of the motor shed 
at the rate of Ks. 12 per month from llth 
February 1935, the date on which the Official 
Receiver applied for an order under S. 54, 
Provincial Insolvency Act, in respect of that 
alienation and interest on Rupees 10,000 and 
RS. 2500, at six per cent, from 5th April 
1935, the date on which the Official Receiver 
applied for an order in respect of the aliena¬ 
tion of the buses. 

In this Court the learned advocate for the 
appellant has conceded that the Court has 
power to order payment of mesne profits 
and of interest, but he says that the District 
Judge erred in giving mesne profits and 
interest from the dates of his applications 
under S. 54. He contends that the law' of 
limitation applies and that in respect of 
mesne profits, he can only recover the amount 
of Rs. 12 per mensem for three years prior 
to 17th August 1943 and interest on Rs. 10,000 
and Rs. 2500 for six years prior to that date. 
In respect of the mesne profits he says that 
Art. 109, Limitation Act, applies and in res¬ 
pect of interest Art. 120. He further contends 
that the District Judge erred in rejecting the 
X)lea of 7'es judicata. 

We will deal first with the question of 
res judicata. The District Judge rejected 
the plea on the ground that his predecessor 
and the High Court had not considered the 
question and, therefore, it must be assumed 
that it was the intention of the parties to 
have the question of mesne profits and 
.interest decided at a later stage. As the 
ioistrict Judge who heard the applications 


under S. 54 dismissed them, the question of 
mesne profits and interest did not arise. In 
this Court the only question was whether 
the transactions amounted to fraudulent pre¬ 
ferences and very properly the Court did 
not enter into a discussion of the amount 
which the Official Receiver was entitled to 
recover from the appellant. It was obviously 
the intention that any farther questions 
should be first decided by the insolvency 
Court. We agree with the District Judge in 
holding that there is no substance in the 
i:)lea of res judicata. 

The appellant is on much better ground 
with regard to his plea of limitation. In 
59 Mad. 1020 ,^ a Full Bench of this Court 
held that an application under s. 7, Presi¬ 
dency Towns Insolvency Act, is equivalent 
to a suit for the purposes of S. 8, Limitation 
Act, which applies the articles of the Act to 
all suits. That was a case under the Presi¬ 
dency Towns Insolvency Act. A mortgagor 
was adjudicated insolvent in the month of 
February 1925. In the month of March 1931, 
the Official Assignee applied under S. 65, 
Presidency Towns Insolvency Act, for an 
order setting aside the mortgage. His appU- 
catlon was granted in February 1932 and in 
December 1934 he applied for an order calling 
on the mortgagee to account for the rents 
and profits which he had received from the 
mortgaged property. The Court held that 
the mortgagee was liable for mesne profits 
only for the period of three years imme¬ 
diately preceding the Official Assignee’s 
application. That decision was under the 
Presidency Towns Insolvency Act but obvi¬ 
ously the same principles must apply to 
similar applications under the Provincial 
Insolvency Act. Consequently, we hold that 
the Official Receiver is only entitled to mesne 
profits in respect of the shed at Rs. 12 per 
mensem for three years immediately pre¬ 
ceding 17fch August 1943 and to mesne profit 
at the same rate from that date until 19th 
November 1943 when the appellant delivered 
possession of the shed to him. With regard 
to interest, the Official Receiver will have 
interest at six i>er cent, on Rs. 10,000 from 
17th August 1937 to 19th August 1942 when 
he deposited Rs. 10,000 in Court. On the 
Rs. 2500, the Official Receiver will have 
interest at the same rate from 17th August 
1937 until payment. The District Judge s 
order will be varied accordingly. The appel¬ 
lant has succeeded in part. He will get 


{•36) 23 A.I.B. 1936 Mad. 778 : 69 
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half his costs in each appeal. The Official 
Receiver has filed memoranda of cross¬ 
objections claiming that he is entitled to 
mesne profits and interest from the dates 
of the alienations. As these claims are un¬ 
sustainable, the memoranda of cross-objec¬ 
tions are dismissed with costs. 

c.r.k./g.n. Order accordingly. 


[Case No. 117.] 

A. 1. R. (33) 1946 Madras 209 
Wadsworth Opfg. C. J. and 
PATANJAIjI Sastri J. 

Nemathanpatti M. M, PI. Annadana 
Chatram through its managing 
trustee, M. M. PI. Chokkalingam 
Chettiar — Appellant 

V. 

P. K. P, R. M. Raman Chettiar and 
others — Respondents. 

Second Appeal No. 1652 of 1944, Decided on 
1.2th September 1945, from decree of Sub-Judge, 
llevakottai, in A. S. No. 41 of 1943. 

(a) Civil P. C. (1908), S. 100 — Question 
whether property was dedicated to charity by 
testator during his lifetime is not pure ques¬ 
tion of law—It cannot be raised for first time 
in second appeal. 

Where the only claim put forward in the Courts 
‘below was that tbe property was given to charity 
by and under tbe will of tbe testator, tbe question 
that there was dedication of tbe property to charity 
by the testator during his lifetime cannot be 
raised for first time in second appeal as it is not a 
pure question of law. [P 212 C 1] 

C. P* c# — 

(*44) Chitaley, S. 100, N. 28. 

(b) Trust — Mere credit entries in books of 
account are not sufficient to create trust unless 
corresponding sums are set apart and appro¬ 
priated towards trust. 

Where a person makes credit entries in his 
books of account in tbe name of charity which be 
is conducting and debits the expenses in tbe same 
account, tbe credit entries are not sufficient to 
create a trust unless corresponding sums are actu¬ 
ally set apart and appropriated to the charity. The 
mere fact, therefore, that the expenses relating to 
the construction of a building which a person 
intended to dedicate to charity were debited in the 
name of charity in his account books cannot be 
taken to show that such expenses came out of any 
trust fund so as to make tbe building the property 
of the trust : (’4.'5) 32 A. I. R. 1945 Mad. 473, 
Bel. OH. [P 212 Cl] 

(c) Trust—Feeding of poor is public charit¬ 
able purpose—^A^ill held operated as devise of 
building under construction to executors in 
trust for that purpose. 

The testator by his will after making certain 
bequests to bis wife and daughter and giving direc¬ 
tions for paying his debts, left the residue of his 
estate to his “private charity” for feeding the poor 
and appointed his sons and after them their male 
heirs as executors for carrying out the provisions 
1946 M/27 & 28 


of the will including the conduct of the charity. 
The testator then directed as follows : 

“For tbe Annadhana chatram established at 
Nemathanpatti, besides tbe building which already 
exists, the building now under construction and 
almost complete should be completed and the said 
Annadhana charity should be properly conducted 
from out of tbe said charity funds 

Held that (1) the building in question albeit 
unfinished at the time was devised under tbe will 
as a specific legacy to the charity, tbe context indi¬ 
cating that the testator intended that tbe charity 
should be conducted in that building when 
completed; [P 212 C 2] 

(2) the fact that the will conferred a discretion 

on the executors to vary the dittam, or the esta¬ 
blished scale for the conduct of the charities could 
not be construed as showing that the testator did 
not intend to divest himself and his heirs of the 
title to the property and to vest it in the executors 
as trustees for the charity; [P 212 C 2] 

(3) the testator did not intend that any portion 
of his estate should go to his sons whom he ap¬ 
pointed executors under the will; the expression 
“private charity” in the will could only mean that 
the control and management was to continue in 
the ‘testator’s own family as provided for in the 
will, and not that no real trust was intended to be 
created. The feeding of the poor was clearly a 
public charitable purpose and the will operated as 
a devise of the building which was under construc¬ 
tion to tbe executors in trust for that purpose. 

[P 212 C 2; P 213 C 1] 

(d) Succession Act (1925), S. 325—Executor 
not completing administration of estate—Un¬ 
satisfied creditor proceeding against asset of 
testator in hands of executor — Executor can¬ 
not resist claim on plea that he held asset as 
legatee. 

Section 325 casts upon an executor tbe obliga¬ 
tion to discharge all the debts of tbe testator, of 
which he has notice, before paying or delivering the 
legacies bequeathed under tbe will. The “legal 
right” of an unsatisfied creditor to proceed against 
an asset of the testator in the hands of the exe¬ 
cutor cannot be resisted by the latter on the plea 
that be bolds it as a legatee whose title has been 
perfected by his own breach of duty in not com¬ 
pleting the administration of the estate and dis¬ 
charging the creditors’ debt and the creditor can 
levy execution against the asset in tbe bands of 
the executor under the decree obtained by him 
against tbe executor as legal representative of the 
testator. [P 213 C 1, 2] 

(e) Succession Act (1925), S. 361 — General 
administration action is not only means of 
enforcing right under S.361—A dying pending 
suit by creditor against him—.I’s son claiming 
to be executor and legatee under will of A 
substituted and decree passed — Decree can 
be executed against property held by A as 
legatee. 

In a suit by the creditor against the testator, B 
the executor under his will, was brought on record 
as his legal representative after his death. The 
executor B claimed to be a legatee also in respect 
of asset X which was to be held by him in trust 
for charity. A decree was passed in favour of the 
creditor who attached property X in execution of his 
decree and the question was whether, even if the 
creditor’s claim against B were to be regarded as 
based on tbe equitable right of an unpaid creditor 
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to follow the assets in the bands of the legatee 
who had received the legacy, the right could be 
exercised by him by executing his decree or whe¬ 
ther the creditor must hie a separate suit against 
B as legatee : 

Held that there was no warrant in S. 361 for 
the view that the right under it could be enforced 
only by means of a general administration suit. B 
being the executor as well as a satisfied legatee, as 
he claimed to be, must be deemed to have litigated 
in both capacities and bis title in either case 
having been derived under the same will, whatever 
pleas were available to him in the one capacity or 
the other must be deemed to have been concluded 
by the decree. Moreover, the will did not nominate 
B as the trustee of the charities but charged him 
as executor to carry out all the directions contained 
therein including those relating to the conduct of 
the charities. In such circumstances, it would be 
carrying technicality to the verge of absurdity to 
say that the creditor must bring another suit 
against B to enforce his right under S. 361. The 
creditor could exercise that rigl^ by executing his 
decree ; (’30) 17 A. I. R. 1930 Cal. 762, Disting. 

[P 213 C 2 ; P 214 O 1 ] 

(i) Civil P, C. (1908), S. 47 and O. 21 Rr. 58, 
63 — Executor litigating suit both as executor 
and trustee—Objection in execution to attach^ 
nient as trustee comes within S. 47 — Suit 
under O. 21, R. 63 is barred. 

In the suit by the creditor against the testator, 
the executor under his will was brought on record 
as his legal representative. The executor claimed 
to be a legatee also in respect of asset X which was 
to he held by him in trust for charity. A decree 
was passed in favour of the creditor who, in execu¬ 
tion of the same, attached item X. The executor 
objected to the attachment on the ground that the 
property was held by him in trust for charity : 

Held that the executor must be taken to have 
litigated in the suit in both capacities as executor 
as well as legatee and no difierentiation could be 
made in bis capacities in execution proceedings. 
The objection filed by him, therefore, came within 
S. 47 and not O. 21, B. 58. The suit by him under 
0.21, B. 63 on the dismissal of his objection, there¬ 
fore, was not maintainable. [P 214 C 1] 

C. P. C. — 

(’44) Chitaley, S. 47, N. 15. 

(’41) Mulla, P. 188. Note “Objections to. 

reiJresentatives.” 

(g) Suits Valuation Act (1887), S. 11 (2) » 
Under-valuation — Objection to want of juris¬ 
diction if can be taken in appeal. 

No objection to want of jurisdiction of the trial 
Court on ground of under-valuation of the property 
in suit can be taken in appeal unless the under¬ 
valuation has prejudicially afieeted the disposal of 
the suit on its merits. [P 214 C 2] 

Court-fees Act and Suits Valuation Act — 

(’44) Cbitaloy, S. 11, N. 12. Pts. 1, 2. 

(’36) Aiyar, V. 761, Pts. 23, 24. 

Advocate-General — foe Appellant. 

S. Venhatesa Iyengar — for Respondents. 

Patanjali Sastri J. —This appeal arises 
out of a suit brought by the appellant as 
the managing trustee of a certain charity 
known os “M. M. PL. Annadana Chatram” 
at Kemathnnpatti, Ramnad district, for re¬ 


lease of a certain land and building from* 
attachment effected in execution of a decree- 
obtained by respondent l (hereinafter re¬ 
ferred to as the respondent) against the legal- 
representatives of one M. M. PL. Palaniappa 
Chetty. Falaniappa Ohetty was carrying on* 
banking and money-lending business in vari¬ 
ous places in India and Burma with his- 
headquarters at Nemathanpatti. In 1923 the- 
resjpondent brought a suit against Palani- 
appa and others in the District Court of' 
Pyapone in Burma for recovery of posses¬ 
sion of certain lands and premises with- 
mesne profits. During the pendency of the- 
Buit, Falaniappa died in 1925, having made- 
a will dated 2nd June 1926 whereby he be¬ 
queathed the bulk of his separate properties- 
to various charities and appointed his two- 
sons, Chokkalingam Chetty, the appellant 
herein, and Kasi Chetty, executors under the 
will to carry out the directions contained 
therein. These executors were brought oit 
record as the legal representatives of Palani- 
appa in the suit. Kasi died subsequently 
and bis widow Alamelu Achi Tvas substituted 
in his place. After a protracted trial the 
suit ended in a final decree, dated 16th Octo¬ 
ber 1939, directing the appellant and Alamelu> 
Achi to pay to the plaintiff, the respondent- 
in the present appeal, a sum of Rs. SS.lSl-lS-Ct 
for mesne profits and costs. This decree wa® 
transferred to the Court of the Subordinate- 
Judge of Devakottai for execution and among 
other properties the house property now irt 
question was attached by order of Court 
dated 81st January 1941. The appellant ob¬ 
jected to the attachment of the suit property 
on the ground that it was "a choultry for 
poor feeding” having been dedicated by hiS' 
father to the said charity. The objection 
was overruled by order dated 1st April I94i- 
The appellant then filed a petition on 
April 1941 under O. 21, B. 58, Civil P. 
on behalf of “Nemathanpatti Annadana 
Chatram” as the managing trustee thereof 
claiming that the buUding placed under¬ 
attachment belonged to the Annadana Chat- 
ram charity started by his father, that he 
was feeding Brahmins and other person^ 
every day in that building and that he had' 
no other right therein except the right of a 
trustee. He accordingly prayed that the 
property should be declared to belong to- 
Nemathanpatti M. M. PL. Annadana Chat- 
ram and released from the attachment. The 
claim was rejected by order dated 27th 
1941 and this suit was brought on 2(^ 
November 1941 under O. 21, R. 63 to estabh^ 
the right claimed by the appellant as the 
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managing trustee for and on behalf of the 
charity to the property attached. The trial 
Court decreed the claim and raised the 
attachment, but the lower appellate Court 
reversed the decree and dismissed the suit 
holding, among other things, that no dedi¬ 
cation of the suit property to any charitable 
purpose was made out. 

The main question for determination in 
this second appeal accordingly is whether 
there has been such a completed dedication 
of the suit building for the charitable pur¬ 
pose of free feeding of the poor that Palani- 
appa or his representatives could no longer 
claim property in it. Before considering the 
question, it will be convenient to state a few 
facts which form the background and as to 
which there has been no dispute before us. 
Palaniappa Chetty became divided from his 
sons and his brother’s sons in 1919 and his 
first wife, the mother of the appellant, died 
in Karthigai of the Tamil year Dtinmathi 
corresponding to November-December 1921. 
On the 16 th day of her death, the concluding 
day of the funeral ceremonies, Palaniappa 
started in honour of her memory the charity 
of feeding the poor in an old building be¬ 
longing to him in his native village Nema- 
thanpatti. No fund, however, was set apart 
as an endowment for the purpose at the 
time. In or about September 1922, Palani- 
appa Chetty began the construction of the 
suit building. The accounts maintained by 
Palaniappa Chetty between 1923 and 1925 
have been filed as Ex. P-3 and they show 
that Palaniappa was entering the sums 
spent for the construction of the building 
in a separate folio beaded “Chatram building 
account.” Before the construction was com¬ 
pleted, he died, as already stated, in 1925 , 
and the building was finished early in 1926 . 
On its completion, an inscription carved in 
stone with the words “M. M. PIj. Nemathan- 
patti Annadhana Dharmasala” in Tamil was 
fixed above the front doorway. The building 
as completed includes a small temple de¬ 
voted to the deity, Sri Subrahmanya, built 
in the traditional style with a gopuram or 
turret above the roof, a stupi or flag post 
and a stone peacock, the emblem of the deity, 
in front. Within the compound of the pre¬ 
mises are a small tank and a nandavanaw, 
or garden for the supply of flowers for wor¬ 
ship in the temple. The building comprises 
a lecture hall and spacious pials, and the 
total cost of construction amounted to about 
li lakhs of rupees. 

Turning now to the main question, the 
learned Advocate-General put the case for 


the appellant in two ways: The legal effect 
of the facts adverted to above, taken cumu¬ 
latively, was to establish an appropriation, 
even during the lifetime of Palaniappa, of 
the land and the superstructure under con¬ 
struction to the charitable purpose of using 
the same when completed for feeding the 
poor. Alternatively, if there was no such 
appropriation during his life, the land and 
building were devised under his will to the 
chatram charity. As reliance was placed on 
the recitals in the will in support of the first 
branch of the contention also, it will be 
convenient to set out here the relevant pro¬ 
visions in some detail. After referring to the 
members of the family, the partition of 1919, 
the state of his health, and the necessity for 
making 

"arrangemeQts in respect of the matters connected 
with the affairs of charity, namely, my estate’s 
private charities, which are being and have been 
till now conducted by me,” 

the will proceeds as follows : 

“In respect of the properties relating to charity 
out of my personal properties, an account is main¬ 
tained in the name and style of PL. T. and in 
respect of other properties an account is main¬ 
tained in the name and style of M. M. PL. Parti¬ 
culars are mentioned in the charity accounts as to 
what amounts have been set apart till now for the 
respective charities and what amounts have been 
set apart as funds therefor till now, what amounts 
have been spent till now in connexion with chari¬ 
ties from the funds set apart therefor aud what 
amounts have been given to others which are to 
be realised. Such amounts as are to be realised 
should be duly realised and added to the said fund. 

• « • « 

Apart from the already existing building, etc., 
set apart for Annadhana Chatram Charity 
founded in Nemathanpatti the building which is 
now under construction on the eastern side of the 
road a^xd which is almost complete except for a 
small portion, should be completed and the said 
Annadhana charity should be properly conducted 
from out of the said charity funds. 

• • • • 

The charities, namely, Nandavanam (flower 
garden), Pasumadam (cow sheds), Vedaparayanam 
Patasalai temple kattalais, etc., started by me in 
Viralimalai should be properly conducted. The 
buildings situate in that village and the buildings 
set apart for the respective charities should be 
used for that charity only. The abovementioned 
charities should be well conducted according to 
the same diltavi (established scale) as they have 
been conducted till now, having regard to circum¬ 
stances, the then prevailing rates and prices, by 
increasing or decreasing their dittam according to 
discretion.” 

Then follow certain bequests to his second 
wife and his daughter after which the will 
continues as follows : 

“The funds remaining after meeting the ex¬ 
penses of these items which are to bo met from 
my estate as aforesaid should be added to my 
private oharity funds. Those who are holding the 
position of executors as mentioned below bavo 
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authority to manage all matters connected with 
my private charities and my estate as aforesaid, 
to conduct all that should be duly conducted to 
maintain accounts properly in respect therefor, to 
sell or exchange, having regard to profit, the cir¬ 
cumstances and the necessity, all the movable and 
immovable properties except those buildings that 
have been ear-marked for the respective charities. 

« • ♦ • 

As I have appointed my eldest son Muthu- 
karuppan Chettiar alias Kasi Viswanathan Chittiar 
and Chokkalingam Chettiar as executors for con¬ 
ducting all the acts aforesaid, they and after them, 
their eldest male heirs shall duly hold the position 
of the executors and they shall conduct all matters 
as mentioned above.” 

As regards the suggestion that there was 
a dedication of the property in question to 
the charity by Palaniappa during his life¬ 
time, it is to be observed that no such case 
appears to have been raised in the Courts 
below, the only claim being that the pro¬ 
perty was given to the charity by and under 
the will of Palaniappa. That being so, we 
do not think that it is open to the appellant 
at this stage to put forward such a case 
which plainly is not a pure question of law. 
Kven assuming it is a matter of legal 
inference from facts established by the evi- 
dence, as suggested for the appellant, we fail 
to see any basis for such an inference. It 
would appear, no doubt, that Palaniappa 
had been conducting a feeding charity since 
the death of his first wife and debiting the 
expenses in a separate folio opened in the 
name of the charity, but it is not proved 
that he had actually set apart and appro¬ 
priated any sum for the purpose as a trust 
fund. It is a common practice among Nattu- 
kottai Chettiars to' make credit entries in 
their books of account in the names of vari¬ 
ous charities which they are conducting and 
debit the expenses in the same account, but 
it has been repeatedly held that such credit 
entries are not sufficient to create a trust 
unless corresponding sums are actually set 
apart and appropriated to the charities: 
vide I. L. R. (1945) Mad. 500.^ The mere fact, 
therefore, that the expenses relating to the 
construction of the building in question were 
debited in a folio headed “Chatram building 
account” cannot be taken as showing that 
such expenses came out of any trust fund 
so as to make the building the property of 
the trust. The Gvidence, no doubt, discloses 
an intention on the part of Palaniai^pa to 
devote the building when completed to the 
feeding charity which he was conducting, 
but this is far from showing that there was 

1. (’45) 32 A.I.R. 1945 Mad. 473 : I. L. R. (1945) 

Mnd. 500, Ranianathan Chettiar v. Palaniappa 

Chet liar* 


a completed dedication of the building while 
it was still under construction. The learned 
Advocate-General could not point to any 
particular time or occasion when such dedi¬ 
cation could be said to have taken place. 
For all these reasons, we cannot accept the 
suggestion that the building in question had 
been dedicated to the charity before Palani¬ 
appa died. 

We are, however, inclined to agree with 
the appellant’s contention that the building 
in its then unfinished state was devised under 
Palaniappa Chetty’s will to the Annadhana 
Charity, The will is in Tamil and the offi¬ 
cial translation, quoted above, of the passage 
in italics is not quite accurate. A trans¬ 
lation closer to the original would run thus: 

“For the Annadhana chatram established at 
Nemathanpatti, besides the building which already 
exists, the building now under construction, on the 
eastern side of the road and almost complete 
except for a small portion should be completed, 
and the said Annadhana charity should be pro¬ 
perly conducted from out of the said charity 
funds.” 

The point to be noted is that the words 
“for the Annadhana chatram established at 
Nemathanpatti” which occur at the begin¬ 
ning of the sentence can fairly and rea¬ 
sonably be taken to qualify not only the 
building already in existence but also the 
new building which was nearing completion. 
Thus construed, the passage, taken along 
with the later passage which excepts “those 
buildings that have been ear-marked for the 
respective charities” from the scope of the 
power of alienation conferred on the exe¬ 
cutors, indicates in our view that the building 
in question, albeit unfinished at the time, 
was devised as a sjjecific legacy to the 
Annadhana charity, the context making it 
clear that the testator intended that the 
charity should be conducted in that buildingj 
when completed. We cannot agree with the 
learned Subordinate Judge that the discretion 
given to the executors to vary the dittam, 
or the established scale for the conduct of 
the charities shows that there was no binding 
obligation on the executors to carry on the 
charities and that the testator did not intend 
to divest himself and his heirs of the title 
to the property and to vest it in the exe¬ 
cutors as trustees for the charity. It will o 
seen that the testator, after directing the 
payment of his debts and bequeathing 
pecuniary legacies, left the residue o is 
estate to the charities named in the will. 
It is thus clear that he did not intend that 
any portion of his estate should go to his 
sons whom he appointed executors under 
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the will. XJudeL' these circumstances, the 
expression “private charity” used in the will 
can only mean, as suggested for the appel¬ 
lant, that the control and management was 
to continue in the testator’s own family 
as provided for in the will, and it cannot 
be taken to imply that no real trust was 
intended to be created. The feeding of the 
poor is clearly a public charitable purpose, 
and, we are of opinion, that the will operates 
as a devise of the suit property to the exe¬ 
cutors in trust for that purpose. 

The question next arises as to whether 
the property is, on that ground, not to be 
liable to answer the respondent’s debt. It 
was urged for the appellant that the position 
was the same as if third parties had been 
appointed trustees for the charities under 
the will, in which case the executors, having 
completed the building after the death of 
the testator and fixed the stone inscription, 
must be taken to have assented to the legacy 
and handed over the subject of the legacy, 
viz., the building, to the specific legatees 
so as to complete their title as against the 
executors : vide s. 833, Succession Act. It 
was accordingly submitted that, though the 
respondent was entitled under S. 361 of that 
Act to claim payment of his debt out of the 
property in the hands of the legatee, he could 
not proceed against the property by attach¬ 
ment and sale in execution of his decree made 
against the appellant as the legal representa- 
tive, but only by a separate suit. We are of 
opinion that this contention cannot prevail. 
In the first place, it is not correct to say that 
the appellant stands in the position of a 
mere legatee. He is the executor of the will 
charged with the duty of administering the 
estate of the testator and carrying out the 
provisions of the will. The administration is 
not yet over, for the respondent’s debt re¬ 
mains unjjaid. The law casts upon an exe¬ 
cutor the obligation to discharge all the debts 
of the testator, of which he has notice, before 
paying or delivering the legacies bequeathed 
under the will (S. 325, Succession Act). The 
api)ellant was thus bound to pay, or to make 
provision for the payment of, the respon¬ 
dents’ debt before carrying out the direc¬ 
tions of the will in regard to the Annadhana 
charity. Pointing out the distinction between 
an unsatisfied creditor’s right to proceed 
against the executor and his right to follow 
the assets already distributed to the legatees 
in order to obtain payment. Lord Davey 
observed in (1004) A. C. at p. 7 : 

2711904) 1904 A. C. lT'73^ LTjTp.^C.' 35 T” i9 

L. T. 566, Harrison v. Kirk. 


“In the first case he is exercising merely a legal 
right. In the other he is exercising an equitable 
right which is given him by the equitable doctrine 
of the Court of Chancery, because he has no legal 
right against the legatees; he has no legal right 
against the residuary legatee, his only legal right 
is against the executor. But the Court of Chan¬ 
cery in order to do justice and to avoid the evil 
of allowing one man to retain what is really and 
legally applicable to the payment of another man 
devised a remedy by which, where the estate had 
been distributed either out of the Court or in Court 
without regard to the rights of a creditor, it has 
allowed the creditor to recover back what has been 
paid to the beneficiaries or the next of kin who 
derive title from the deceased testator or intestate. 
In that case no doubt, equitable defences may be 
made to the claim.” (C/. S. 94, illust. (a), Trusts 
Act.) 

Can the “legal right” of an unsatisfied cre¬ 
ditor to proceed against an asset of the 
testator in the hands of the executor be 
resisted by the latter on the plea that he 
holds it as a legatee whose 'title has been 
perfected by his own breach of duty, and 
that the creditor could only work out his 
equitable remedy in appropriate proceedings ? 
"We think not, for to admit of such a plea 
would be to allow a wrong-doer to take 
advantage of his own wrong. It follows that 
the appellant, not having completed the ad¬ 
ministration of the estate and discharged 
the respondent’s debt, must, in relation to 
the suit proi^erty, be deemed to be merely 
in the x^osition of an executor, and the res¬ 
pondent is entitled to levy execution against 
the property under the decree obtained by 
him. Furthermore, even if the respondent’s 
claim against the appellant were to be re¬ 
garded as based on the equitable right of an 
unpaid creditor to follow the assets in the 
hands of a legatee who has received the 
legacy, we can see no reason why the right 
should not be exercised by the respondent, 
in the circumstances of this case, by execut¬ 
ing his decree. It has no doubt been held 
in 58 cal. 170® where the legatee was a third 
imrty (the shebait of a temiDle) that such 
right can be exercised only by a suit and 
not by levying execution under a judgment 
against the legal rei^resentative. It is un¬ 
necessary to make any pronouncement on 
that question for the x^urposes of this appeal 
as we are of oi^inion that it can have no ap- 
x:>Ucation to the facts of the present case. 
Here the appellant was a party to the suit 
and to the decree made therein, and, being 
the executor as well as a satisfied legatee as 
he claims to be, must be deemed to have 
litigated in both capacites, and, his title in 
either case having been derived under the 

^(’30) 17 A. I. R. 1930 Cal. 762 : 58 Cal. 170 : 

129 I. C. 419, Joyaebandra v. Satiscbandia. 
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same will, whatever pleas were available to 
him in the one capacity or the other must 
be deemed to have been concluded by the 
decree. It is to be noted that the will does 
not nominate the appellant as the trustee of 
the charities but charges him as executor to 
carry out all the directions contained there* 
in including those relating to the conduct of 
the charities. In such circumstances, it would, 
as it seems to us, be carrying technicality to 
the verge of absurdity to hold that the res¬ 
pondent must bring another suit against the 
appellant to enforce his right under S. 861, 
Succession Act. There seems to be no warrant 
in the section for the view suggested for the 
appellant that the right under it can be en¬ 
forced only by means of a general adminis¬ 
tration action. 

Two fm’ther points have been raised on 
behalf of the respondent in bar of the ap¬ 
pellant’s suit. One is that the suit is barred 
under s. 47. Civil P. C. The appellant, it is 
said, was a party to the suit and that the 
objection put forward by him to the attach¬ 
ment of the suit property falls to be deter¬ 
mined under s. 47 as a question relating to 
the execution, discharge or satisfaction of the 
decree and not by a separate suit. The ap¬ 
pellant, however, insists that a differentia¬ 
tion should be made between his capacity 
as executor and his capacity as the specific 
legatee of the property in question in trust 
for the Annadhana charity, and that ac. 
cordingly bis claim on behalf of the charity 
must be regarded as falling under o. 21 , 
R. 58 and, the claim having been negatived, 
the present suit to establish the right of the 
charity is maintainable under R. 63 of that 
Order. If, as we have already observed, the 
appellant must be taken, in the circumstan¬ 
ces of this case, to have litigated in both 
capacities in the suit, there is no room for 
such differentiation being made in the course 
of the execution proceedings. Reliance was 
placed on the Full Bench decision of this 
Court in 23 Mad. 196^ where it was held that 
a claim made by a person as a trustee on 
behalf of a charity for release of trust pro- 
l^erty from attachment in execution of a 
decree obtained against him in his individual 
cajmeity did not fall under S. 244 of the old 
Code corresponding to s. 47 but had to be 
dealt with under S. 278 corresiX)nding to 0.21, 
R. 58 of the present Code. There the judgment- 
debtor was a trustee under an indej^endent 
right which was in no manner connected 
with the transaction which led to the personal 

4. (1900) 23 Mad. 195 (F. B.), Ramanatban Chet- 
liar V. Ijevvai Marakair. 


decree passed against him. The circum¬ 
stances here, as we have indicated, are quite 
different and the case has no application. 
The respondent’s objection to the maintain¬ 
ability of the suit must therefore prevail. 

The other plea in bar is based upon the 
lack of pecuniary jurisdiction in the trial 
Court to entertain the suit. The appellant 
has valued the property in question, which 
has admittedly cost more than a lakh of 
rupees to build, at only Rs. 1000 on the plea 
that the property has no market value as it 
belongs to a charity and is inalienable. This 
view was accepted by the trial Court which 
accordingly entertained the suit, but was 
rejected by the Subordinate Judge who has 
held that the suit having been deliberately 
under-valued and the valuation not having 
been amended on objection raised by the 
respondent was liable to be dismissed for 
want of jurisdiction also. The learned Judge 
has, however, overlooked the provisions of 
s. 11, Suits Valuation Act. Sub-section (2) of 
that section clearly provides that even where 
objection to want of jurisdiction was taken 
in the Court of first instance at or before the 
first hearing, the appellate Court should not 
entertain the objection unless it is satisfied 
for reasons to be recorded by it in writing 
that the under-valuation has prejudicially 
affected the disposal of the suit on its merits. 
Otherwise, the appellate Court, if it has be¬ 
fore it the materials necessary for the deter¬ 
mination of the other grounds of appeal to 
itself, is required to dispose of the appeal, 
“as if there had been no defect of jurisdic¬ 
tion in the Court of first instance.’’ The 

learned Subordinate Judge has not consider¬ 
ed the question from this point of view. The 
respondent’s learned counsel has not attem¬ 
pted to show how the under-valuation, assum¬ 
ing that the suit was under-valued, has 
prejudicially affected the disposal of the suit 
on its merits. The objection, therefore, on 
the ground of under-valuation should not 
have been entertained. In the result, the 
appeal fails and is dismissed with costs. 

c.b.k./g.n. Appeal dismissed. 
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(a) Madras Estates Land Act (1 [1] of 1908, 
-as amended by Act 18 [XVIII] of 1936), S. 6 
—Scope of—Tenant admitted into possession 
'of ryoti land on expiration of former lease is 
entitled to occupancy right. 

Section 6 (1) gives the ryot a permanent right 
of oooupanoy in his holding. If he has no holding, 
lie can have no right of occupancy. A ryot can 
surrender his land and if he does so, he loses the 
occupancy right, for he has no holding. 

[P 218 C 2] 

On the termination of the lease of A, the land* 
■lord, without objection from A, gave a fresh lease 
to B and at the end of that lease admitted C, son 
of B, into possession as tenant on 27th December 
'19S7. In a suit by the landlord to eject C, G claim¬ 
ed occupancy right in the land. HLs claim was 
negatived by the trial Court on the ground that 
the right was held by A and not either by B or C. 
'On appeal by O : 

Held that the natural inference from the above 
Aacts was that A surrendered the land at the end 
x>f the period of his lease and that B did the same 
at the end of the period of his lease. There was no 
evidence whatever to indicate that A had any 
holding in the land after the termination of his 
Jease. Unless it were established that he continued 
to be the tenant of the land, notwithstanding the 
grant of the lease to B, the occupancy right would 
be lost to him. As G was admitted into possession 
by the landlord, he was entitled to the occupancy 
right contemplated by S. 6 of the Act. 

[P 218 C 2] 

(b) Madras Estates Land Act (1 [I] of 1908, 
as amended by Act 18 [XVIIl] of 1936), Ss. 3 
(10) and 185 — ‘Private land’ — Meaning of— 
Landlord owning both varams in lands and 
letting them out on short term leases—Lands 
not ‘private’ in absence of proof of direct 
-cultivation or of intent to reserve them for 
personal use of landholder. 

The definition of ‘private land’ in S. 3 (10) of 
the Act, as amended by Act of 1936, read as a 
whole indicates clearly that the ordinary test for 
‘private’ land is the test of retention by the land¬ 
holder for his personal use and cultivation by him 
Axnder his personal supervision. No doubt such 
lauds may be let on short leases for the con¬ 
venience of the landholder, without losing their 
■distinctive character; but it seems inconsistent 
Avith the scheme of the Madras Estates Land Act, 
as amended, to treat as private, those lands with 
reference to which the only peculiarity is the fact 
that the landlord owns both the varams in the 
lands and has been letting them out on short term 
leases. There must be something in the evidence 
-either by way of proof of direct cultivation or by 
some clear indication of an intent to regard these 
lands as retained for the personal use of the land- 
-holder and his establishment in order to place 
these lands in the special category of private lands 
in which a tenant under the Madras Estates Land 
.Act cannot acquire occupancy rights. CE* 221 C 2; 

P 222 0 1] 

V. Oovindarajachari, B. V. Ramanarasu and 
V. Srinivasan — for Appellant. 

Advocate-General and A. Sundaresa Iyer — 

for Respondent. 

Wadsworth Offg. C. J. —The respondent 
has obtained a decree for the possession of 
tillage of Kaduveli which is a part of the 
Tanjore Palace Estate. The appellant who 


is the tenant claims that the suit lands are 
situated in an estate governed by the Madras 
Estates Eand Act and that he has occupancy 
rights therein and cannot be evicted. The 
trial Court has held that, whatever was the 
position before the amendment of the Madras 
Estates Land Act, by the Madras Act, 18 
[xvill] of 1936, the lands must now be deemed 
to be part of an estate under the Estates 
Land Act. It has also negatived the claim 
of the plaintiff that these are private lands 
within the definition in S. 3 (10) of that Act. 
But it has held that the defendant is not 
entitled to resist the plaintiff’s claim for 
possession because the occupancy right in 
those lands is held not by the defendant bub 
by a previous tenant. In appeal it is con¬ 
tended that this finding regarding the sub¬ 
sistence of the occupancy right of the previous 
tenant is erroneous; but the respondent con¬ 
tends that even granting so much, the appel¬ 
lant must fail because the lower Court erred 
in holding that the lands in suit are not 
private lands. In order to understand the 
question arising in this suit it is necessary to 
summarise very briefly the history of the 
Tanjore Palace Estate. In 1799 the then Baja 
of Tanjore by treaty ceded to the East India 
Company the right to collect revenue of the 
lands in the Tanjore country and to ad¬ 
minister justice therein. The Raja retained 
control over the Fort of Tanjore and was 
also permitted to retain certain villages and 
lands and palaces. This state of aflairs con¬ 
tinued up to the death of the last Baja in 

1855. On his death, there being no heir, the 
Court of Directors of the Bast India Company 
decided that the title of Raja had become 
extinct and the whole of his property, in¬ 
cluding some 190 villages, lapsed to the East 
India Company. Accordingly in October 

1856, Mr. 11. Forbes, appointed for the pur¬ 
pose, took possession of the entire estate. 

The senior widow of the last Raja then 
filed a bill in equity in the Supreme Court 
at Madras against the East India Company 
claiming to be entitled to succeed to the 
whole of her late husband’s estate. She suc¬ 
ceeded before the Supreme Court, but, on 
appeal to His Majesty in Council, it was held 
that the seizure of this estate, including the 
public and private property of the late Raja, 
was an act of the sovereign power which 
could not be questioned in the municipal 
Courts and the claim of the widow, was 
therefore, rejected. After this decision, the 
widows of the late Raja presented a memorial 
in which they asked for a grant of the pro- 
X)ertie3 of the late Raja to his heirs as an act 
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of grace and justice. By an order dated 2 lst 
August 1862, passed under the instructions 
of the Government of India •which had suc¬ 
ceeded the East India Company, the equit¬ 
able claim of the Raja’s widows and daughter 
was recognised and the whole of the lands 
were relinquished in their favour. It was 
ordered that the estate should be made over 
to the senior widow to be managed by her 
and she was required to provide in a suitable 
manner for the participative enjoyment of 
the estate in question by the other widows— 
her co-heirs; and on the death of the last 
surviving widow, the daughter of the late 
Raja, or failing her, the next heirs of the last 
Raja, if any, would inherit the property. 
The Government Agent at Tanjore was 
directed to place the senior widow in posses¬ 
sion of the property : vide 69 Mad. 633.^ 

In 1866 litigation commenced between the 
Ranees and a Receiver was appointed by the 
Court. The whole of the villages belonging 
to the Tanjore Palace Estate remained in 
the possession of Receivers from 1866 down 
to 1912 when the last Receiver filed an inter¬ 
pleader suit, O. S. NO. 26 of 1912 on the file 
of the Subordinate Judge of Tanjore, which 
subsequently became o. s. no. 3 of 1919 on 
the file of the District Court of Tanjore. 
That suit resulted in the allotment of the 
village of Kaduveli to defendant 28 in that 
suit Subhanandaji Bhonsle Saheb; but the 
properties were subject to a chai’ge and, in 
execution of the decree for the charge the 
properties were brought to sale and pur¬ 
chased by the present plaintiff in court 
auction on 2 nd September 1940. The plain¬ 
tiff, therefore, claims title as the successor of 
one of the heirs of the grantees to whom the 
estate was restored by the Government of 
India. The village of Kaduveli forms part 
of a vattam or group consisting of Kaduveli 
village proper and the hamlet of Punavasal. 
The earliest document indicating the tenure 
of this village is the paimash account of 
1830, Ex. D-l. This shows that Kaduveli 
village including the hamlet of Punavasal 
comprised river-bed wet land which was 
enjoyed by several mirasdars “as long as 
the moon and the sun last." In Kaduveli 
village three shares are shown as belonging 
to the Annachatram and one share to Miras 
Chinna Appu JIuppan; and one share was 
apparently divided between Ramanathayyan 
Setti and Jagannatha Joshi. There is also a 
recital that two of the mirasdars entitled to 

1. (’36) 23 A. I. R. 1986 P. C. 131 : 59 Mad. 633~ 

G3 I. A. 224 : 161 I. C. 888 (P. C.), Mohitai v. 

Sundaram lyef. 


Jagannatha Joshi’s share, namely, AnandA . 
Pillaiand Chidambaram Pillai, had sold one.- 
fourth of the Kaduveli lands to Sirkla Mosi 

4 ^ * 

Sarse Bao Kedike Saheb who appears to 
have been an estate official. It is provided 
that the mirasi rights of Punavasal landa 
should be retained by Ananda Pillai and 
Chidambaram Pillai and one-fourih share 
of the mirasi right in Kaduveli should be 
entered in the name of the purchaser. What¬ 
ever he the precise effect of th^ paimash- 
entries, they make it abundantly clear ffiab 
in 1830 the village consisting of ICaduveli 
and the hamlet of Punavasal was a mirasi 
village in which the occupancy right sub¬ 
sisted in individuals other than the landlord- 
There is no further documentary evidence 
until the year 1858 which falls within the 
period after the seizure of the estate by the 
Crown and before its restoration to the heire 
of the deceased Baja. Exhibit P-13 is the 
Ilaka Jamabandi Ghitta for Fasli 1267. It 
shows that the dry lands of Kaduveli village 
were held on a thi'ee years lease by one 
Appu Pillai Chidambaram Pillai, not appar¬ 
ently the old mirasdar, on a cash rent of 
Bs. 485 and the wet lands of the same village 
were held on a similar lease by the same 
lessee who was entitled to what is called a- 
purakv^ivaram of one-fifth of the produce^ 
that is to say, he was treated not as a miras¬ 
dar, but as a mere cultivating tenant. In 
Punavasal hamlet the mirasi right of three- 
fourths of the village was treated as belong¬ 
ing to the Sircar and the lands were let 
to cultivating tenants; whereas one-fourtbi 
mirasi right was held by the original miras¬ 
dar Chidambaram Pillai and the son of tho 
other original mirasdar Ananda Pillai. No 
term is given for the i)eriod of their tenancy. 
In Fasli 1270, i. e., 1860-61 when the village 
was still under the control of the Gov^n- 
ment, we have Ex. P-16 which is the Thnndu- 
varam Jamabandi Chitta in respect of Sir^r 
Miras lands in the village of Kaduveli. The 
term ^HMmduvaram" ordinarily mdicat^ 
the share of the produce which goes to the 
mirasdar as distinguished from the melva- 
ram which goes to the landlord and the 
purakudivaram which goes to the cultivat 
ing sub-tenant. This account shows that the 
Kaduveli lands were held on a three years 
lease by Bkambaram Pillai. The total beris 
is given. From this is deducted the melwa- 
ram and service manyam melwaram and 
the balance is treated as miras thunduvt^ 
ram; that is to say, the yield of the lands 
is apportioned so as to show separately the 
amount which goes to the estate as repre-- 
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sentiug the land-holder, the amount which 
is payable to the service inamdars and the 
amount which the estate takes as also the 
holder of the mirasi right. In the hamlet of 
Punavasal, the three pangxts of sircar miras 
are treatad in a similar way. 

Exhibit D-9 is the Jamabandi Chitta of 
Kaduveli village for fasli 1278 and is dated 
80th June 1864. It contains a reference to 
damage by Hoods to the lands belonging to 
the one-fourth mirasi holder in Punavasal, 
Ananda Pillai, Chidambaram Pillai, and also 
similar damage to the lands belonging to 
the palace miras. It also refers to a lease 
of the palace miras, wet and dry lands in 
Kaduveli village for three years to one 
Arumuka Nadan, whose name clearly shows 
that he cannot be an heir of any previous 
mirasdar, he being of a different caste, and 
particulars are given of the receipt as palace 
miras thunduvaram out of the lands in the 
enjoyment of artisans and servants. From 
this document, it is clear that Punavasal 
was still being treated as being a hamlet of 
which the mirasi rights were held as to 
three-fourths by the palace and as to one- 
fourth by the representatives of the original 
mirasdars, whereas Kaduveli was treated as 
a village in respect of which the palace 
owned the mirasi rights and leased the lands 
for a term of years to a tenant. This state 
of affairs seems to have continued through¬ 
out the period during which the Receivers 
held the lands. The subsistence of private 
mirasi right in one-fourth of Punavasal was 
continuously recognised and the other three- 
fourths in that village was treated as belong¬ 
ing to the palace and the tenants took the 
lands for short j^eriods under leases. An 
attempt has been made to deduce from one 
muchilika, Ex. P-ie, dated 30th July 1873, a 
state of affairs in which the Kaduveli wet 
lands were actually under the direct culti¬ 
vation of the Recei\’^rs. Exhibit P-16 is a 
muchilika executed by the cultivators of the 
lands. It recites that Kaduveli was “in 
amani" during the fasli and the cultivators 
received an advance of Rs. 350 for purchasing 
seeds for wet lands and that they undertook 
to return that amount in instalments. Far 
from this being evidence of direct cultivation, 
it seems to us very clearly to be evidence 
that the land was cultivated by lessees on a 
sharing system, which is the ordinary mean¬ 
ing of the term "amani"\ The fact that the 
cultivators received an advance for the pur¬ 
chase of seeds is the clearest i)ossible indi¬ 
cation that the lands were not cultivated by 
hired servants of the landlord. 


It is unnecessary to go into the details of 
the subsequent leases of Kaduveli lands. 
Up to the time of the passing of the Madras 
Estates Land Act in 1908, there is no indi¬ 
cation that the lands were regarded as home- 
farm lands of the estate, unless such an 
indication can be spelt out of the words 
“belong to and remaining in the enjoyment 
of the estate" found in some of the lease 
deeds. An attempt has been made to argue 
that the Tamil word **sonthamana" which 
literally means “own", indicates something 
more than mere ownership and is used to 
refer to the “private" nature of the tenure 
of the lands as distinguished from ordinary 
lands in which the estate claimed no right 
of personal enjoyment of the soil. We find 
ourselves unable to agree to this suggestion. It 
is, however, clear that the Receivers granted 
leases for these lands and in some cases they 
granted leases before the termination of the 
previous lease, probably owing to abandon¬ 
ment by the previous lessee; and that though 
there is nothing to indicate that the estate 
regarded these lands as home-farm lands, 
they were clearly regarded as different from 
lands held by mirasdars and were lands in 
respect of which the lessee had no right of 
occupancy. The Jamabandi account for 1901, 
Ex. P-22, shows clearly that the Kaduveli lands 
were held on muchilikas which were term 
leases, whereas the one-fourth mirasi lands 
privately owned in Punavasal were referred 
to as being held on a permanent lease, while 
the three-fourth palace miras of that hamlet 
were giv'en on a lease for a period. After 
the passing of Madras Act, 1 [l] of 1908, the 
leases in respect of Kaduveli lands contained 
a recital that the lands formed private lands 
remaining throughout in the enjoyment of 
the estate. 

On 14th May 1929, when the estate was in 
the control of an usufructuary mortgagee, 
the immediate predecessor of the present 
defendant, Raghunath Ingle, executed a lease 
muchilika. Ex. P-ll, in favour of the mort¬ 
gagee. That document contains a recital 
that the tenant will not sublease the lands 
without permission, that the leased lands do 
not form part of an estate within the defi¬ 
nition in iSXadras Act, i Cl] of 1908, and that 
the tenant has no occupancy right in the 
lands leased and should surrender the lands 
on the termination of the lease. In 1931 the 
defendant’s father, Vishwanatha Pillai, took 
a sub-lease for three years from Raghunath 
Ingle. Exhibit p.2 (a) is the muchilika relat¬ 
ing to that lease and it contains similar 
recitals admitting that the lands demised 
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did not form part of an estate under Act 1 Ci3 
of 1908, and that the sub-lessee had no occu¬ 
pancy right in the land. The lease granted 
to Raghunath Ingle terminated at the end 
of fasli 1344 and on 24th May 1934 the sub¬ 
lessee, Viswanatha Pillai, presented a peti¬ 
tion to the landlord, Subbanandaji Bhonsle, 
Ex-D.2, in which he asked for a direct lease 
of those lands for three years. This was 
duly granted and is evidenced by Ex. D-S. 
These documents do not indicate what had 
happened to the previous lessee, Raghunath 
Ingle. The natural inference is that he had 
surrendered his lease and was nob asking for 
a renewal, the term of the lease having 
expired. 

The three years lease given to Viswanatha 
Pillai would last until May 1937. On 27th 
December 1937, we have what is described as 
a statement in writing given by the present 
defendant to the Receiver, then in charge of 
the lands, which recites an oral lease in his 
favour of the land on condition of his pay¬ 
ment of Rs. 140 cash and 225 kalams of paddy 
for fasli 1347. It is common ground that from 
Fasli 1347 onwards the defendant has been 
the lessee of the lands originally leased to 
his father. On these facts the learned Sub¬ 
ordinate Judge has given a decree to the 
plaintiff, not on the ground that the lands 
are private lands of the estate, which was 
the case asserted in the plaint, but on the 
strength of the theory, of which the plead¬ 
ings contain no suggestion, that though there 
is an occupancy right, that right was held 
not by the defendant or his father, but by 
the previous tenant, Raghunatha Ingle, who 
is presumed to have been the tenant of the 
holding on 30th June 1934, the date contem- 
l)lated in the second explanation to S. C, 
Madras Estates Land Act, as amended in 
1930. It seems to us that the learned Sub¬ 
ordinate Judge has misunderstood the effect 
of s. 6 of the Act. The first sub-section is as 
follows : 

“Subject to the provisions o! this Act, every 
now in possession or who shall hereafter be 
initted by a land-holder to possession of ryoti land 
situated in the estate of such land-holder sna 
have a permanent right of occupancy m ins 
holding” I. • 

and explanation (2) makes it clear that in 

respect of an inam village ^Yllich was not an 
ostate before the commencement of the 
Madras Estates Land (Third Amendment) 
Act, 1936, but became an estate by virtue of 
that Act, the expressions “now” and “com- 
jueucement of this Act” shall be read as 
meaning 30th June 1934 and the expression 
'‘hereafter” shall be considered as meaning 


the period after SOtb June 1984. The learned 
Subordinate Judge seems to propoimd a 
theory that if once a ryot has acquired an 
occupancy right by being in possession of his 
holding on SOth June 1934, that occupancy 
right will enure for him thereafter regard* 
less of whether or not he continues to hold 
the land. This seems to us clearly to be a 
fallacy, and a very dangerous fallacy; for, if 
it were correct, it would enable a landlord 
to keep a nominal occupancy ryot to whom 
he did not look for the payment of rent and 
to treat the person admitted to possession of 
the holding by himself as a mere tenant at 
will, which would defeat the whole object of 
the amending Act of 1936. Section 6 (1) gives 
the ryot a i>ermanent right of occupancy 
in his holding. If he has no holding, he can 
have no right of occupancy. The natural 
inference from the facts of the present case, 
whereby on the termination of the lease of 
Raghunatha Ingle the landlord, without 
objection from the former tenant, gave a 
fresh lease to the defendant’s father and 
at the end of that lease admitted the de¬ 
fendant himself into possession as tenant, 
is that Raghunatha Ingle surrendered the 
land at the end of the period of his lease and 
that the defendant’s father did the same at 
the end of the period of his lease. There is 
no evidence whatever to indicate that Raghu¬ 
natha Ingle had any holding in the land 
after the termination of his lease. Unless it 
were established that he’continued to be the 
tenant of the land, notwithstanding the grant 
of a lease to the defendant’s father, the occu¬ 
pancy right would be lost to him. It is 
abundantly clear that a ryot can surrender 
his land, and if he does so he loses the 
pancy right, for he has lost the holding. We 
are, therefore, unable to agree with the 
learned Subordinate Judge in his view that 
the defendant, though he was admitted into 
possession by the landlord, did not 
get the right of occupancy contemplated m 

S. 6 of the Act. 

The learned Advocate-General who ap¬ 
pears for the respondent, while not conceding 
that the view of the learned Subordinate 
Judge on the question of occupancy right is 
wrong, rested his case mainly on the conten¬ 
tion that the learned Subordinate Judge 
erred in holding that the suit land is vyoli 
land. His contention is that the la^» 
private or home-farm land which is exoluded 
from the definition of “ryoti land” and that, 
therefore, the admission of the defendant to 
possession of that land did not confer on 
him any right of occupancy. The learned 
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Subordinate Judge rejected a similar con¬ 
tention before him mainly on the ground that 
there is clear evidence that Kaduveli village 
was originally a mirasi village and that 
there was no proof of direct cultivation of 
the land by the land-holder or of any cir-. 
oumstances clearly indicating that the land 
had been converted into private land. For 
this part of his argument the learned 
Advocate-General has laid great emphasis 
on the fact that by the act of State in 1859, 
the Crown confiscated all the rights held by 
the late Haja in the whole estate including 
his private property therein. The argument 
is that, granting the subsistence of mirasi 
rights when the suit village was held under 
the Raja of Tanjore, the act of State put an 
end to all proprietary rights and the title 
which the plaintiff now holds must be 
traced back, not to the title of the last Raja 
of Tanjore, but to the title conferred by the 
grant from the Crown in 1862 . On this basis 
it is contended that the subsistence of a 
mirasi right in 1830 is not relevant and 
what we have to consider is the effect of the 
grant to the heirs of the late Raja of the 
estate which, so far as the main village of 
Kaduveli was concerned, was clearly a grant 
of both the melwaram and the ’kudivaram. 
It is argued that, starting from this point, 
we have a village in which the grantee 
clearly held both the varams and that from 
1866 onwards it has been made abundantly 
cj.ear that the grantee never treated the 
main village of Kaduveli as ryoti land. The 
leases were all given for terms and were 
frequently cancelled before the terms had 
expired and the whole course of conduct of 
the Government before the grant and of the 
Receivers who represented the estate after 
the grant is consistent only with the theory 
that no occupancy right was regarded as 
subsisting, the lands being regarded as the 
private property of the estate in which the 
grant of a lease conferred no further rights 
than those specified in the contract. Empha¬ 
sis is laid on the fact that the tenants were 
not allowed to cut trees, not allowed to 
grant subleases without permission and were 
obliged to surrender the land on the termi¬ 
nation of the lease. 

We shall consider first the effect of the 
confiscation of the property of the late Raja 
of Tanjore in 1859 and its re-grant to the 
heirs of the Raja in 1862 . We must re¬ 
member that we are not now concerned 
with a case in w’hich a former proprietor is 
trying to enforce against the Crown a title 
derived from a previous sovereign. It is no 


doubt well settled that in such circum¬ 
stances municipal Courts can enforce against 
the new sovereign only such rights as had 
been conferred or recognised by the new 
sovereign after the act of the State changed 
the sovereignty. The cases quoted on the 
subject w'ere the Tanjore Palace case, 7 
M. I. A. 476,^ 48 Bom. 613,® (1899) A. C. 672,^ 
39 Bom. 625® and 1941 A. C. 856.® The au¬ 
thority of these cases leaves no doubt that 
W'hen the properties of the Raja of Tanjore 
were confiscated by the Crown, if the Crown 
had purported to confiscate also the pro¬ 
prietary rights of the mirasdars holding 
under the Raja of Tanjore, these mirasdars 
could not in the local Courts have established 
as against the Crown the subsistence of their 
rights, excei^t to the extent to which the 
Crown had re-granted those rights or re- 
cognised their continuous subsistence. 

It does, however, seem to us clear from 
the documents in this case that when the 
Crown confiscated the assets of the Raja of 
Tanjore, it did not purport to confiscate 
the rights of the mirasi proprietors other 
than the Raja himself. It is clear that the 
subsistence of the mirasi right in one-fourth 
of the lands of the Punavasal hamlet w'as 
not confiscated by the act of State which 
deprived the Raja’s heirs of his lands; and 
even w'ith reference to the Raja’s lands, al¬ 
though there was a confiscation of all bis 
properties, the Crown continued to recognise 
the subsistence of mirasi rights in those 
properties, by treating separately the in- 
come from the melvaram and from the 
mirasi right, a similar recognition is found 
W’hen the estate w’as given back to the 
heirs of the Raja. In the hamlet of Puna- 
vasal private mirasi rights still subsisted and 
it w'as clearly recognised that in the rest of 
the lands, the mirasi rights also subsisted as 
such, though held by the estate itself; and 
the same seems to have been the i>osition 
with reference to the main village of Kadu¬ 
veli, though the recitals are not so clear in 
regard to this village because no private 

2. (’57-59) 7 RI. I. A 476 (P. C.), Seerj. of State 
V. Kamachee Boyc Kahaba. 

3. (’24) 11 A. I. R. 1924 V. C. 216 ; 48 Bom. 613: 
51 I. A. 357 : 82 I. C. 779 (P. C.), Vajasingji v. 
Secy, of State. 

4. (’99) 1899 A. C. 572 : 63 L. .T. P. C. 144 : 81 
L. T. 281, Cook V. Sprigg. 

5. ('15) 2 A.I.R. 1915 P. C. 59 ; 39 Bom 625 ; 42 
I. A. 229 : 30 I. C. 303 (P. C.), Sccy. of State v. 
Raj Bai. 

6. (’41) 28 A. I. R. 1941 P. C. 64 : I.L R. (1941) 
Kar. P.C. 94 : 68 I. A. 109 : 195 I.O. 709: (1941) 
A. C. 356 : 1941-2 All E R. 606 (P.C.), Secy, of 
Slate V. Sardar Rustan Khan. 
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mirasdai’ remained. We do not know how 
the Baja of Tanjore acquired the mirasi 
rights in the main village of Kaduveli; but 
we may take it as established that after the 
rendition of the estate there was no recogni¬ 
tion of the subsistence of any occupancy 
right in any tenants of the main village 
who were holding land under the Receivers 
or under the actual owners of the estate. 
The recital in leases executed after the 
coming into force of Act i [i] of 1908, of 
words to the effect that the land was the 
private land of the zamindar were obviously 
inserted with an eye to the provisions of the 
Act and cannot have any evidentiary value. 

It is not really necessary for us to deter¬ 
mine whether or not the village of Kaduveli, 
including the hamlet of Punavasal, formed 
an estate under the Madras Estates Land 
Act, as it stood before the amendment of 
1936. The Full Bench which decided 40 Mad. 
389^ answered in the affirmative the question 
whether the Tanjore Palace estate was an 
estate under the Madras Act i [i] of 1908. 
This decision has in some cases been dis¬ 
tinguished On the ground that only one 
village was then under the consideration of 
the Court; but in terms the answer of the 
Full Bench appears to include the whole of 
the estate. There is much to be said for the 
view that when the grant is considered as a 
whole, it must be regarded as a grant of 
the laud revenue to a person not owning 
kudivaram in the land, although it can be 
shown that in the case of individual lands 
in the estate the kudivaram interest which 
had been previously owned by the Raja was 
included in the rendition to his heirs. What¬ 
ever be the effect of the application of the 
Madras Act, 1 Cl] of 1903, to this estate, all 
doubt is removed by the passing of the 
Amending Act in 1936. If we assume that 
the title of the plaintiff is to be traced solely 
to the grant of 1862 without reference to the 
existence of a mirasi tenure under the pre¬ 
vious ow'ner, can it be said that on the facts 
proved in this case the lands in Kaduveli 
come Tvdthin the definition of “private land 
in s. 3 ( 10 ) of the Act? Under the Madras 
Estates Land Act, as it stood before the 
amendment of 193C, “private land’* was 
defined as 

“the domain or home-farm land of a landholder by 
whatever designation known, such as khambattam, 
kbas, sir or pannai.” 

Section 185 of the Act provided that: 

“When in any suit or proceeding i t becomes 

7. (’18) 5 A. I. R. 1918 Mad. 435 : 40 Mad. 389 : 

40 I. C. 975 (F. B ), Sundarain Iyer v. Bama- 

cbandrn Iyer. 


necessary to determine whether any land is the - 
landholder’s private land, regard shall be had to 
local custom and to the question whether the land 
was before the first day of July 1898 specifically 
Let as private land and to any other evidence that 
may be produced, but the land shall be presumed 
not to be private land until the contrary is shown; 
provided that all land which is proved to have 
been cultivated as private land by the landholder 
himself, by his own servants or by hired labour 
with his own or hired stock for twelve years im¬ 
mediately before the commencement of this Act, 
shall be deemed to be the landholder’s private 
land.” 

When dealing with the question whethei? 
land which had once been ryoti land can 
have been legally converted into private 
land before the passing of the Estates Land 
Act, a Bench consisting of Wallis 0. J. and 
Seshagiri Aiyar J. in 39 Mad. 341* held that 
such a conversion should be proved by very 
clear and satisfactory evidence. The learned 
Chief Justice, in holding that the evidence 


adduced was not sufficient for the purpose, 
quoted the case in 1871 N. W. P. H. O. B. 203 
in which it was held that sir land was land 
which a zamindar had cultivated himself 
and intended to retain as resumable for 
cultivation by himself even when from time 
to time he demised it for a season. The 
learned Chief Justice applied the same test 
and held that the plaintiff had failed to 
satisfy it. This decision came on before the 
Privy Council on appeal in 42 Mad. 400^* 
their Lordships quoted the above passage 
from the judgment of the Chief Ju3t!<^ 
with approval pointing out that this test is 
obviously suggested by S. 185 of the Actv 
The judgment of Wallis C. J. in the case 
just quoted also considers the meaning of 
the words “domain or home-farm land of a 
landholder by whatever designation known, 
and points out that the dictionary mean¬ 
ing of the word “domain” is the Ian 
about the mansion-home of a lord and in his 
immediate occupancy.” Seshagiri Aiyai J. 
on the same subject quotes from the y- 
cloptedia Brittanica in support of tbe v ew 
that the woi-d “domain” means land im- 
mediately surrounding the mansion or dwell¬ 
ing house, the part or a chase,” and expressed 
the view that it was in a similar sense that 
the Legislature used the expression. These 
decisions are quoted in an unreix)rted case, 
^ ^ O . 311 of 1943^^ on which the learned . 

8”(-15) 2 A. I. R. 1915^ad. 750 : 39 Mad. 341 : 

27 I. O. 77. Zamindar of ChellapalU v. 

9. (’71) 3 N.W.P.H.C B. 203 , Budley v Bukhtoo. 

I R 1918 P. O. 182 : 42 Mad. 400 : 
’“e ‘l i 49 i O 708 (P. C ). MalUkarjuna 

Prasada Naidu v. Somayya. 
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Advocate-General has relied, and are distin¬ 
guished on the ground that they only relate 
to cases in which land which was originally 
ryoti land was claimed to have been con¬ 
verted into private land. The learned Judges 
in the unreported case dealt with the more 
elaborate definition of private land given 
in S. 3 ( 10 ), Madras Estates Land Act, as 
amended in 1936, in order to arrive at a 
decision on the facts of that particular case 
that land which had never been ryoti land 
and which was showm to have been treated 
in many respects as if it were ryoti land, 
could come under the heading of domain or 
home-farm land by whatever designation it 
is known, even though there was no proof 
that there had been actual cultivation by 
the landholder. The learned Judges dealt 
with the definition in a way which, with 
very great respect, we find difficult to re¬ 
concile with the decision of the Privy Council 
just quoted. We are not concerned with the 
correctness of the unreported decision on the 
particular facts before the learned Judges; 
but with some of the observations contained 
in that judgment we must express our res¬ 
pectful disagreement. The definition of “pri. 
vate land” in s. 3 (lO) as amended by the 
Act of 1936, is as follows : 

“Private land—(a) in the case of an estate with¬ 
in the meaning of sub-cls. (a), (b), (c) or (e) of cl. (2) 
means the domain or home-farm land of the land¬ 
holder by whatever designation known, such as 
khambattam, khas, sir or pannai, and includes all 
land which is proved to have been cultivated as 
private land by the landholder himself, by his own 
servants or by hired labour, with his own or hired 
stock, for a continuous period of twelve years 
immediately before the commencement of this Act; 
and (b) in the case of an estate within the meaning 
of sub-cl. (d) of cl. (2), means—(i) the domain or 
home-farm land of the landholder, by whatever 
designation known, such as khambattam, kbas 
sir or pannai ; or, (ii) land which is proved to 
have been cultivated as private land by the land¬ 
holder himself, by his own servants or by hired 
labour, with his own or hired stock for a con¬ 
tinuous period of twelve years immediately before 
the 1st day of July 1908, provided that the land¬ 
holder has retained the kudivaram ever since and 
•has not converted the land into ryoti land ; or 
(iii) land which is proved to have been cultivated 
by the landholder himself, by his own servants or 
by hired labour, with his own or hired stock, for a 
continuous period of twelve years immediately 
before the 1st day of November 1933, provided that 
the landholder has retained the kudivaram ever 
since and has not converted the land into ryoti 
land ; or (iv) land the entire kudivaram in which 
was acquired by the landholder before the 1st day 
of November 1933 for valuable consideration from 
a person owning the kudivaram but not the melwa- 
ram, provided that the landholder has retained the 
kudivaram ever since and has not converted the 
land into ryoti land, and provided further that, 
where the kudivaram was acquired at a sale for 


arrears of rent, the land shall not be deemed to 
be private land unless it is proved to have been 
cultivated by the landholder himself, by his own 
servants or by hired labour, with his own or hired 
stock, for a continuous period of twelve years since 
the acquisition of the land and before the com¬ 
mencement of the Madras Estates Laud (Third 
Amendment) Act, 1936.” 

We are now concerned with sub-cl. (b) of 
that definition. In that sub-clause, para. 1 
describes private land as the domain or 
home-farm land of the landholder, by what¬ 
ever designation known, and certain verna¬ 
cular equivalents are given. The Lagislature 
did not use the words “domain or home 
farm-land” without attaching to them a 
meaning; and it is reasonable to suppose 
that they would attach to these words the 
meaning which would be given to them in 
ordinary English. In ordinary English usage 
the term domain or home-farm, as is indi¬ 
cated by the judgment in 39 Mad. 341,® would 
connote land appurtenant to the mansion of 
the lord of the manor, kept by the lord for 
his personal use and cultivated under bis 
personal supervision, as distinct from lands 
let to tenants to be farmed without any 
control from the lord of the manor other 
than such control as is incident to the lease. 
It seems to us that sub-clause (h) (i) of the 
definition is intended to cover those lands 
which come obviously within what would 
ordinarily be recognised as the domain or 
home-farm; that is to say, lands appurtenant 
to the landholder’s residence and kept for 
his enjoyment and use. The home-farm is 
land which the landlord farms himself as 
distinct from land which he lets out to 
tenants to be farmed. This cl. (i), therefore, 
is meant to include and signify those lands 
which are in the ordinary sense of the word 
home-farm lands. The other clauses of the 
definition appear to deal with those lands 
which would not necessarily be regarded as 
home.farm lands in the ordinary usage of 
the term, for instance, lands which are at a 
distance h-om the domain or home-farm but 
have been cultivated j^ersonally by the land¬ 
lord for the required period of years, or 
lands in which the entire tenant’s right has 
been purchased by the landlord from the 
tenant when the land has never been treated 
as ryoti land since the purchase; and with 
reference to those lands there is a proviso 
that lands purchased at a sale for arrears of 
revenue shall not be regarded as private 
lands unless cultivated directly by the land- 
lord for the required period. It seems to us 
that the definition read as a whole indicates 
clearly that the ordinary test for “private” 
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land is the test of retention by the landholder 
for his i>ersonal use and cultivation by him 
under his personal supervision. No doubt 
such lands may he let on short leases for 
the convenience of the landholder without 
losing their distinctive character; but it does 
seem to us to be inconsistent with the scheme 
of the Madras Estates Land Act, as amended, 
to treat as private those lands with reference 
to which the only peculiarity is the fact that 
the landlord owns both the 'oarams in the 
lands and has been letting them out on short 
terra leases. There must, in our opinion, be 
something in the evidence either by way of 
proof of direct cultivation or by some clear 
indication of an intent to regard these lands 
as retained for the personal use of the land¬ 
holder and his establishment in order to 
place those lands in the special category of 
private lands in which a tenant under the 
Madras Estates Land Act cannot acquire 
hccupancy rights. 

It seems to us that there are no materials 
in the present case to show that these lands 
have been so cultivated or retained by the 
landholder. It is said that they are situated 
within a mile or two of one of the palaces 
in the estate; but they were not in origin 
home-farm lands, before the seizure of the 
estate from the Kaja, and seeing that the 
estate has been under successive Receivers 
almost continuously since the re-grant, there 
is no evidence that the grantee treated these 
lands as lands kept for his personal use and 
occupation or cultivated them under his 
personal supervision. Seeing that the lands 
cannot come under any other clause of the 
definition than cl. (b) (i) of sub-s. (lO) of S. 3 
and having regard to the fact that the pre¬ 
sumption is in favour of the ryoti character 
of the lands, we must hold that the plaintiff 
has failed to prove that the lands are private 
lands. It follows from these findings that 
the appeal must be allowed with costs here 
and in the Court below and the plaintiff’s 
suit dismissed. 

c.r.k./d.r. A'gpeal allowed. 


[Case No, 119.] 
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Kuppuswami Aytar J. 

Mu7iu$wa'mi Pillai — Petitioner' 

V. 

Doraihannu Ammal — Respondent. 

Criminal Rovn. Case No. 106 and Cri. Bevn. 
Petn. No. 101 of 1946, Decided on 27th July 1946, 
from order of Special First Class Magistrate, Saida- 
pet, D/- 18th October 1944. 

Criminal P. C. (1898), Ss. 488 and 489 — 
Maintenance order—Wife living with husband 


as husband and wife — Order becomes inope¬ 
rative—Wife claiming enhancement of main¬ 
tenance—Claim must be based on subsequent 
facts. 

After a wife has lived with her husband as- 
husband and wife, an order, whether a decree of 
a civil Court or an order of a criminal Court, foi; 
maintenance ceases to be operative and, therefore, 
in a subsequent application for enhancement of 
maintenance fixed by an order under S. 488 she 
has to base her claim on facts which happened 
subsequent to their living as husband and wife. 

[P 223 0 IJ 

Cr. P. C. — 

(’41) Chitaley, S. 488, N. 24. 

(’41) Mitra, Page 1578, Note ‘Wife returning to- 
her husband.’ 


A. Bamaswami Aiyattgar — for Petitioner. 

U, C. Qopalan — for Bespondent. 

Order. — This is a petition to revise the 
order of the Special First Class Magistrate^ 
Saidapet, enhancing the rate of maintenance 
awarded to the respondent, the wife of the 
Ijetitioner, in a previous order of that Court 
on the ground that life has become costlier 
and that she could not be able to live on 
the same rate of maintenance. One of the 
objections raised by the petitioner (husband) 
is that he and his wife had lived together aa 
husband and wife after the passing of th© 
previous order and that, therefore, the origi¬ 
nal order of the Special First Class Magis¬ 
trate has ceased to be effective; it will have 


to be decided whether a claim for main¬ 
tenance is sustainable on subsequent con¬ 
duct. Of course, the wife pleaded that there 
was no real living as husband and wife, that,^ 
when she applied on a prior occasion for 
enhancement of the rate and when that peti¬ 
tion came on for hearing, her husband, to* 
escape the consequence of an enhancement 
of the rate, played a fraud on her stating 
that he would take her back and maintain 
her and she agreed not to press the petition. 
But in two months he made it impossible 
for her to live with him in the houw by 
placing her in charge of bis cattle wMe he 
himself was going and messing in his con¬ 
cubine’s house and sleeping there while her 
mother was feeding her. The ruling in I.D.B. 
(1942) Mad. 24^ is to the effect that an order 
for maintenance in favour of a Hindu wife 
must be regarded as having become in¬ 
effective if, subsequent to the passing of the 
order, they happen to live as husband and 
wife. The question for consideration was 
stated at page 25 by his Lordship the Chief 
Justice as being whether a wife who hM ob- 
tained a decree for maintenance could en- 

1 92 A I B 1942 Mad. 1 : I. D. 

04 • 200 I. 0. 794, Venkayya v. Bagha-- 


vamma. 
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force it after having cohabited with her 
husband. Here the wife denied that she had 
cohabited with her husband and stated that 
she was only subjected to a ruse by her hus¬ 
band who offered to take her and made her 
live in his house but was not taken care of 
by him. She denies that she lived with her 
husband as husband and wife. If she had 
lived with her husband as husband and wife, 
an order, whether a decree of a civil Court 
or an order of a criminal Court, would cease 
to be operative and, therefore, she will have 
to base her claim on facts which happened 
subsequent to their living as husband and 
wife. The question has not been considered 
by the lower Court. The order of the lower 
Court is, therefore, set aside and the petition 
is remanded to the lower Court, for consi¬ 
dering this aspect of the case and disposing 
of the case in the light of these observations. 

C.R.K./v.E. Petition remanded. 


[Case No. 120.] 

A. I. R. (33) 1946 Madras 223 

Mockett J. 

J. Beckett and others—Petitioners 

V. 

Mrs. Wendy E. Norris — Bespondent. 

Criminal Revn. No. 696 and Criminal Revn. 
Petn. No. 667 of 1944, Decided on I9tli December, 
1944, from order of City Magistrate, Madura, 
D/- 23rd June 1944. 

(a) Criminal P. C. (1898), S. 439 — When 
High Court in revision can look into evidence 
stated. 

Where in a criminal case the lower Court has 
overlooked certain important aspects of the case 
and has not given proper consideration to the 
statements of the accused the High Court can 
in revision look into the evidence. [P 224 C 2] 

Cr. P. C_ 

(•41) Chitaley, S. 439, N. 15, Pt. 6. 

(*41) Mitra, Page 1435, Note 1210. 

(b) Penal Code (1860), S. 499, Exception 9 
—Good faith is a question of fact. 

The question whether in a defamation case the 
aceused acted in good faith, that is, honestly and 
with due care and attention in writing a letter 
alleged to contain the defamatory statements, is 
always a question of fact. [P 225 C 1] 

Penal Code — 

(’46) Ratanlal, Page 1236, Pt. 7. 

(’36) Gout, Page 209, Para. 357. 

(c) Penal Code (1860), S. 499, Exception 9 — 

Scope _ Social club — Committee — Honest 

freedom of expression must be preserved to 
committee. 

It is extremely difficult in a social club for a 
Committee faced with any form of disciplinary 
action against members or quasi^members to act 
with universal approval. It is for that reason that, 
even if wrong, Committees deserve and are given 


that protection embodied in Expt. 9 without which 
it would be impossible for such a body to function. 
This is most especially so when a complaint has to 
be issued not to a member himself about his own 
conduct but to a member relating to the conduct 
of another person. Honest freedom of expression 
must be preserved unless Committees are always 
to have the threat of criminal proceedings hanging^ 
over them. 

Held in the present case that the accused, viz. the 
committee members of a club, acted in good faith 
even if they were mistaken, and did not act without 
due care and attention in writing a letter to the 
member of the club, the husband of the com¬ 
plainant regarding the breach of club rules by her, 
which letter was alleged to contain defamatory 
matter. [P 226 C 1, 23 

Penal Code — 

(’45) Ratanlal, Page 1235, Note “Exception 9.” 

(’36) Gour, Page, 1748, Para. 6241. 

G. Erishnaswayni Ayyar — for Petitioners. 

P. Gomnda Menon and N. T. Raghunathan 
for Pvblic Prosecutor — for the Crown. 

C. E. Pattabhiraman, C. V. Nilahantan and 
N. Koteswara Rao — for Respondent. 

Order. _ The petitioners are the com¬ 

mittee members of the Kodaikanal Club. 
They have been convicted of defaming Mrs. 
Norris, who, as the wife of a member, is 
privileged to use the club under R. 4, cl. 2 of 
the Club Rules. She is nob of course a 
member of the club. The penalty imposed 
by the learned Magistrate was a fine of 
Rupees 10 on each accused. This is a most 
unfortunate case in many respects. The 
complainant was no doubt (although dealing 
with her own countrymen) entitled to avail 
herself of the remedy by prosecution rather 
than by civil action in damages. The effect 
has been curious in a community iised to, 
what I will describe as, the right rather 
than the privilege of giving evidence on 
oath. Although it has been of the utmost 
importance in this case, that they should 
(the burden of proof being cast upon them) 
be able to give evidence on oath, the accused 
have been prohibited from doing so owing 
to the proceedings being in a criminal forum. 
I will return to this aspect of the case later. 
The facts are as follows: The Kodaikanal 
Club has opened its door to members of the 
Services—Officers are honorary members— 
and on two nights a week, the dance room 
is thrown open to British other ranks of 
His Majesty’s forces. The other ranks are 
confined to the dance room and are prohi¬ 
bited from using certain other rooms of the 
club of which the reading room is one. They 
are also (no doubt for good and sufficient 
reasons) not allowed to consume intoxicating 
liquors in the club. Mrs. Norris receives a 
number of British other ranks at her house 
“Speke” as paying guests at a small charge, 
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and there is no doubt that she is much 
interested in their entertainment and wel¬ 
fare. On 28 th October 1943, by ex. g, the 
Honorary Secretary on behalf of the com¬ 
mittee, wrote to the complainant’s husband, 
Dr. Norris in Ceylon pointing out that Mrs. 
Norris at about 9-15 p. M., on 26th October 
was in the reading room before the fire with 
other Ranks. It was pointed out that the 
presence of other Ranks as guests was res¬ 
tricted to the recreation room on Tuesdays 
and Fridays from 7-30 to 10-30 P. M. The 
letter concludes “The Committee will be 
glad if you and Mrs. Norris will observe this 
rule in future.” By Ex. G-1, Dr. Norris 
acknowledged Ex. G and apologised saying 
that he was in no doubt that the breach of 
the rule by his wife was due to inadver¬ 
tence. On 10th February 1944, the alleged 
defamatory letter by the Honorary Secre¬ 
tary (Ex. a), was sent to Dr. Norris, who 

was still in Ceylon. It reads as follows : 

"Dear Sirs, 

On 29tb October 1943 as instructed by the Com¬ 
mittee I wrote to you on the subject of your wife 
having introduced non-members (B. O. Rs.) into 
the club. On that occasion the President person¬ 
ally spoke to your wife and explained to her the 
breach of the rules, which she had committed. 

You replied in your letter, dated 3rd November 
1943 expressing regret in the belief that your wife 
had acted inadvertently in ignorance of the rules. 

I am now directed by the committee to bring to 
your notice that on the night of Tuesday, 1st 
February 1944, a member of the committee found 
your wife and several R. A. F. (B. O. Rs.) drinking 
in the reading room of the club—a place, which 
they are not allowed to enter. The committee also 
learns that on the after-noon of 8th February 1944, 
your wife was also seen in the reading room along 
with a B. O. R. On the same night after the dance 
a servant of the club reported that jour wife was 
with several B. O. Rs. in the reading room and she 
asked for them to be served with intoxicating 
drinks. 

I am directed by the committee to inform you 
that in their opinion, the conduct of your wife is 
injurious to the harmony and interests of the club 
with reference to R. 12 (2). 

I am also directed to inform you that in the 
event of any further such breach of the rules by 
your wife, after you had an opportunity of com- 
inunicating with her, the committee acting under 
R. 12 (4) will xiroceed to withdraw from her the 
privilege of using the club. 

I am forwarding to you separately a copy of the 
rules of the club and I am sending to your wife a 
copy of Ibis letter. 

Y'oui's faithfully, 
(signed).. . 

Honorary Secretary.’ 

It will be seen that there are three incidents 
referred to, one on 1st February, the second 
on the afternoon of 8th February and the 
third on the evening of 8th February. I am 
not concerned with the second incident as 
the j^Iagistrate 1ms quite rightly paid no 


attention to it, since the Committee apolo- 
gised. Apart from that, on the face of it, it 
is clearly not defamatory. The charge against 
the accused differs in one respect from the 
actual alleged incident. It will be seen in 
the letter. Ex. A, incident No. 8 reads thus: 

“On the same night after the dance a servant of 
the club reported that your wife was with several 
B. O. Rs. in the reading room and she asked for 
them to be served with intoxicating drinks.” 

In the charge, this incident is reproduced as 
follows: 

"That on the same night she was with B. O. Rs. 
in the reading room and asked for drinks to be 
served to them." 


The distinction may have been inadver¬ 
tently made, but it is not immaterial. The 
Magistrate was, therefore, concerned with 
two incidents, and the case before him was 
put in his manner. Issues l and 2 were : 

(1) Were the allegations defamatory per se ? 

( 2 ) If so, were they true ? and (3) If not 
“Were the accused protected by any one or 
more of the exceptions to s. 499, Penal 
Code?” Presumably, exceptions 8 and 9 
were invoked. Exception 9 seems to be 
appropriate. It is, therefore, necessary to 
look at the evidence. I might at this stage 
say that although this is a criminal revision 
case, I am constrained to investigate the 
evidence, because it appears to me that cer¬ 
tain important aspects have been overlooked 
and that no proper consideration has been 
given to the statements of the accused them¬ 
selves. This is regrettable. They are, no 
one doubts, honourable men who by reason 
of their exercising a semi-public function 
have found themselves hailed before a crimi¬ 
nal Court. They deserved at least as much 
consideration as the complainant. (After 


liscussing the evidence his Lordship pro¬ 
ceeded.) My impression of the two incidents 
8 this. With regard to the first, that Mrs. 

tiorria was not having a drink 
n the reading room on the night of 1st 
February, but that Mr. Lake honestly thought 
hat she was, and from the surrounding cir¬ 
cumstances was quite entitled to think so. 
With regard to the second incident on the 
evening of 8th February—that the servants 
lid see the other ranks either in the lounge 
)r reading room or both *, Other Ranks ad- 
nittedly went into the reading room and 
vere in the lounge for a brief time as stated 
w Mrs. Norris. I think the servants formed 
in honest opinion that the drinks were 
erdered for them; and here again, they were 
ustified in forming that opinion, even if it 
vas a wrong one. With regard to this mci- 
lent, it does not appear that any complaint 
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was made to the Secretary regarding the 
non-servihg of drinks; and it is quite certain 
that they were not served because of the 
above belief of the barman. 

The question then arises, were the Com¬ 
mittee acting honestly and with due care 
and attention in writing to Dr. Norris, on 
the basis that the Secretary and servants 
had made true report. These matters are 
lalways questions of fact in every case. I 
have already indicated that they were abun¬ 
dantly justified in doing so with regard to 
the incident of the night of ist February. 
As to the incident of 8th February, it seems 
to me that following on the incident of 
October 1943 and the incident—a most un¬ 
fortunate incident—of 1st February 1944, 
there was nothing so striking about the 
report from a trusted servant on 8th Febru¬ 
ary as to introduce the element of negligence 
into the conduct of the committee when 
they accepted their employee’s account. Is 
a committee i^recluded from believing an 
old and trusted servant? Had this been a 
civil suit, the accused would have been in a 
much more favourable position. They could 
have given evidence on oath. The plea of 
Ijrivilege would have been almost irresistible 
as there could hardly have been any element 
of malice. The Magistrate has negatived 
malice alleged only against A-l, Mr. Beckett, 
rightly describing the suggestion as baseless. 
The definition of good faith would have 
been that found in the General Clauses Act : 
“A thing shall be deemed to be done in good 
faith where it is done honestly whether it is 
done negligently or not.” I have accepted 
that the statements contained in Ex. A are 
defamatory but not in the least in the 
manner Dr. Norris supposes. I do not attach 
the sinister meaning to the word “drinking” 
which, the evidence shows, so offended Dr. 
Norris. Had the expression been “having a 
drink with” or “having drinks with,” I 
doubt if anything would have been thought 
of it. I cannot believe that anybody reading 
that letter would ever have undersood any¬ 
thing more than that the complaint was 
that Mrs. Norris had broken the club rules 
in incident (l). by being with persons in a 
prohibited part of the club and, in the third 
incident by endeavouring in breach of the 
rules to provide persons with alcohol, who 
were not permitted to consume it in the 
club. These are definite breaches of the club 
rules and such allegations may well be defa¬ 
matory, but not very defamatory, of the 
person about whom they are made. Still I 
do not think that the members of the Kodai- 
1946 M/29 & 30 


kanal Club would have been very greatly 
shocked and distressed at hearing of this 
conduct on the part of one of their members 
as the prosecution urge. After all, what Mrs. 
Norris was doing, if true, was breaking the 
club rules in her over-hospitality to service 
guests. 

The question then, is entirely one of good 
faith. A good deal of confusion seems to 
have been introduced in this case by a dis¬ 
cussion in the lower Court, which was 
sought to be prolonged before me, based on 
the notion that Mrs. Norris is a member of 
the Kodaikanal Club. She is not a member. 
She is a person privileged to use the club 
by reason of her husband being a member. 
Rule 12 refers to the infringement of rules 
and the penalties therefor. At the stage 
when Ex. A was written, it was clearly not 
the intention of the committee then to take 
disciplinary action provided by R. 12 against 
Mrs. Norris, i. e., to withdraw her privilege 
of using the club. That they contemplated 
so doing, if there was any further breach of 
the rules is evident from the penultimate 
paragraph in ex. What then was the 
position of the committee at the time of the 
writing of Ex. A ? There had been according 
to their information, breaches of the club 
discipline by a x^erson who bad no more 
than the privilege of using the club. Whether 
informally they might have approached her 
before posting Ex. A is not a matter for me 
to decide. It so much depends on the per¬ 
sonalities concerned. The committee might 
have been wiser in first approaching Mrs. 
Norris informally; on the other hand, they 
might not. The member concerned was Dr. 
Norris and the committee were undoubtedly 
entitled to address him. They had already 
had trouble from one lady who having the 
privilege of using the club had been re¬ 
primanded or cautioned for breaking the 
rules. The committee did api^roach her 
direct and were threatened with legal pro¬ 
ceedings for their pains. After that, the 
committee were perhaps a little shy of 
approaching the lady privileged members, 
and so they wrote to the complainant’s 
husband sending a copy of the letter to Mrs. 
Norris for her information, which I do not 
think can bo criticised. 

It is, however, clear from the last sentence 
of cl. (4) of R. 12 that had it been decided to 
withdraw the complainant’s privilege she 
should, under the general law for which 
there is abundant authority in what are 
known as the club cases, have received due 
notice of the inquiry and been given an 
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opportunity to reply to the charge against 
her. The committee did not decide to do 
that. They quite definitely decided only to 
issue a warning with a statement of the facts 
as they understood them to the member res¬ 
ponsible, Dr. Norris. They expressly omitted 
the words injurious to the “character and 
reputation” of the complainant and confined 
their complaint to “harmony and interests.” 
vide R. 12 , cl. 2 . With regard to the actions of 
the committee, it is remarkable that virtually 
no attention was paid, at any rate as far as 
can be derived from the judgment, to the 
written statements of the accused. It must 
be remembered, it was their only method 
in these criminal proceedings of replying, 
especially in a Court where club servants 
were regarded as automatically unbelievable 
against the word of the member. I cannot 
but be impressed by the earnestness of the 
accused’s written statements, especially that 
of Mr. Westerdale. That they acted honestly 
and in good faith in the sense that those 
expressions are ordinarily understood is 
beyond doubt. There have been a number 
of criticisms of their conduct after the letter 
was sent. 

Mrs. Norris complains bitterly that they 
would not then hear her. Here again for the 
reasons I have indicated above, I express no 
opinion about this. All I am concerned with 
is that the libel had been published by then, 
and any subsequent conduct of the com¬ 
mittee is relevant only to the penalty. The 
committee is criticised because they ax>o- 
logised and withdrew with regard to the 
second incident but withdrew only the alle¬ 
gations relating to incidents 1 and 3. I express 
no opinion about this either, especially as 1 
hope this unhappy affair will soon be forgot¬ 
ten. I think it, however, right to say this, that 
nothing that has emerged in this case seems 
to me in the least to affect the character of 
Mrs. Norris, nor that of any member of the 
committee. To me, the most striking feature 
of the whole affair is an apparent lack of 
proportion shown by everybody in respect 
of the whole story. The only importance 
the case has is that it shows how extremely 
difficult it is in a social club for a committee 
faced with any form of disciplinary action 
against members or quasi-members to act 
with universal approval. It is for that reason 
that even if wrong, committee deserve and 
ate given that protection (embodied in 
Exception (9) wuthout which it would be 
imixjssiblo for such a body to function. This 
is most especially so when a complaint has 
to be issued not to a member himself about 


his own conduct but to a member relating 
to the conduct of another person. Honest 
freedom of expression must be preserved 
unless committees are always to have the 
threat of criminal proceedings hanging over 
them. Having indicated that the committee 
of this club, acted in good faith even if they 
were mistaken, and did not act without due 
care and attention, it follows that thiq peti¬ 
tion must be allowed. The accused are 
acquitted, and the fines, if paid, will be 
refunded. 

c.r.k./N.S. Accused acquitted* 
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Yahta Alii J. 

Gonjalada Bhojarajappa — Appellant 

V. 

Korlahalli Halappa and others 

— Respondents, 

Second Appeal No. 2371 of 1944, Beoided on 
11th December 1945, from decree of District 
Court, Bellary, in A. S. No. 69 of 1943. 

(a) Agriculturists Loans Act (1884), S. 5 — 
Loan — Recovery of — Collector can sell any 
immovable property belonging to defaulter. 

It is clear from S. 5, Revenue Recovery Aot,^ 
that for the recovery of a loan advanced under 
the Agriculturists Loans Act it is open to the Collec¬ 
tor to sell any part of the immovable property be¬ 
longing to the defaulter, and the remedy is not 
confined to that particular property in respect of 
which or for whose improvement the loan had 
been taken. [P 227 C 13 

(b) Agriculturists Loans Act (1884), S. 5 » 
Sale of defaulter’s property—Notice to mort¬ 
gagee thereof is not necessary. 

There is no warrant for the claim that for the 
sale of property belonging to a defaulter notices 
should be served on persons holding a mortgage 
over his property. [P 227 C 1] 

Kasturi Seshagiri Bao and K, Vntamahe~ 
swara^n — for Appellant. 

A. Viswanatha Iyer — for Respondents. 

Judgment. — This appeal has to be 
dismissed on two shorfc points. The learned 
District Judge found that the first loan, the 
land improvement loan> was fully dis- 
charged and had been closed before the sale 
of Suit NO. 320 which took place on 8tb 
February 1934. He was of the view that this 
land was wrongly sold for the balance of 
the agricultural loan which was still out¬ 
standing. He took that view apparently 
because he was of the opinion that it was 
only the land which constituted security for 
the loan that could be sold for the realisa¬ 
tion thereof. That view does not seem on 
an examination of the provisions of the 
Agriculturists Loans Act to be correct. 
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Under sec. 5 of that Act every loan made 
under that statute could be recovered from 
the person to whom the loan was made as 
if it was an arrear of land revenue; and the 
procedure for realising arrears of rent is 
laid down in the Revenue Recovery Act. 
Section 5 of that Act provides that when, 
ever revenue may be in arrear, it shall be 
lawful for the Collector, or other officer em¬ 
powered by the Collector in that behalf, to 
proceed to recover the arrear, together with 
interest and costs of process by the sale of 
the defaulter’s movable and immovable 
property, or by execution against the per¬ 
son of the defaulter in the manner provi¬ 
ded. Thus, it is clear that for the recovery 
of a loan advanced under the Agriculturists 
Loans Act it is open to the Collector to sell 
any part of the immovable property be¬ 
longing to the defaulter, and the remedy is 
not confined to that particular property in 
respect of which or for whose improvement 
the loan had been taken. It is contended on 
behalf of the appellant that the sale is al¬ 
together null and void as no notices were 
served as prescribed in the Revenue Re¬ 
covery Act upon him, the mortgagee. I do 
not find any warrant for the claim that for 
the sale of property belonging to a defaulter 
notices should be served on persons holding 
a mortgage over his property. In the pre¬ 
sent case, I am satisfied that notices were 
served on the person who owned Suit no. 320 
at the time, and consequently there is no 
illegality in effecting the sale by reason of 
non-service of notice on the mortgagee or 
for any other reason. In view of this find¬ 
ing, the ground upon which the learned 
District Judge proceeded to dismiss the ap- 
X>eal, namely, the bar arising under S. 59, 
Revenue Recovery Act, comes into play. 
Under that section a suit disputing the 
legality of a revenue sale has to be institu¬ 
ted within six months from the date on 
which the cause of action arose. Admitted¬ 
ly in this case the suit was filed after the 
expiry of the prescribed period. Conse¬ 
quently the suit on that ground also be¬ 
comes not maintainable. The appeal is dis¬ 
missed with costs of respondent C. Leave 
refused. 

c.r.k./d.h. Appeal dismissed. 


[Case No. 122.] 

A. I. R. (33) 1946 Madras 227 
Shahabuddin J. 

M. <£ S. M. By. by its General 
Manager — Petitioner 

V. 

PadmanabJiuni China Nagiah <£ Co. 
(represented by its Managing Part¬ 
ner^ Cheedella Subba Bao) — Bes~ 
pondent. 

Civil Kevn. Petn. No. 1780 of 1944, Decided ou 
19th September 1945, from decree of Sub-Judge, 
Bapatla, D/> 16th August 1944. 

Railways Act (1890), Ss. 80 and 72'—Receiv¬ 
ing railway is principal and delivering railway 
its agent — Delivering railway is liable for 
damages only ii it is responsible for it. 

In cases where goods are to be carried over 
difierent railways, the underlying principle of 
S. 80 is that the receiving railway is the principal 
and the delivering railway is its agent. Hence, the 
delivering railway can be held liable for damage 
only if it is re-iponsible for it. [P 228 C 2] 

Where goods are handed over to the Nizam 
State Railway at Secunderabad for delivery at 
Cbirala, a station of M. S. M. Railway, and the 
goods are damaged by 6re while the wagon con* 
talning goods was in the goods-yard of one of the 
stations of the M. S. M. Railway, the latter can be 
held liable for damages only if it is established 
that the damage was caused by its negligence : 
Case law discussed. [P 229 C 13 

C. Krishnaswajui for King and Patridge — 

for Petitioner. 

M. B. Hama Sarma — for Respondent. 

Order. — This civil revision petition 
is against the decree of the Subordinate 
Judge of Bapatla in a small cause suit for 
B3. 662-5-0 claimed as damages in respect of 
a consignment of 33 tins and one box of 
bleaching powder handed over to the 
Nizam’s State Railway at Secunderabad for 
delivery to the respondent at Cbirala, a 
railway station on the M. S. M. Ry., the 
petitioner. The case of the respondent- 
plaintiff was that of the consignment re¬ 
ceived by the Nizam’s State Railway, only 
nine tins of the bleaching powder were deli¬ 
vered to him at Cbirala railway station and 
that the rest of the stuff was damaged in 
transit on the petitioner railway. This rail- 
way admitted that the damage was caused 
by fire while the wagon containing the goods 
was in the goods-yard of one of its railway 
stations. But the liability was denied on 
the ground that the fire was not caused 
owing to the negligence of the M. S. M. 
Railway. Its defence was that the tins of 
bleaching powder were loaded at Secimdera- 
bad in the same wagon with drums of tur¬ 
pentine and spirit, that the fire resulted 
from turpentine and spirit having leaked 
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from the drums and come into contact 
■with the bleaching powder. The M. S. M. 
Bailway was not aware that the bleaching 
powder and turpentine had been loaded in 
the same wagon and, therefore, precautions 
against fire could not possibly be taken. In 
those circumstances, the M. S. M. Bailway 
must be deemed to have taken as much 
care of the respondent’s goods as a man of 
ordinary prudence would. The learned Sub¬ 
ordinate Judge decreed the claim against 
the petitioner railway holding that as the 
suit was filed under S. 80, Eailways Act, the 
fact that the damage occurred on the 
M. S. M. Bailway was by itself sufficient to 
make that railway liable. He observed that 
the M. S. M. Bailway might not have been 
negligent and the negligence that led to the 
fire might have been on the part of the 
Nizam’s State Bailway, but that circum¬ 
stance did not absolve the M. S. M. Bail- 
way. The suit claim was resisted with 
regard to the quantum of damages also. 
But the finding in this respect is not ques¬ 
tioned here. 

The only contention advanced on behalf 
of the M. S M. Bail way is that from the 
fact that S. 80, Bailways Act, enables the 
consignor to sue the receiving or delivering 
railway, it does not follow that the deliver¬ 
ing railway is liable even if it has taken the 
care required under S. 72, Bailways Act. It 
is said that the M. S. M. Railway can be 
held liable only if it is established that it 
had not taken the care which a bailee is 
expected to take and as the learned Subor¬ 
dinate Judge has not found that the M. S. 
M. Railway was negligent, the decree should 
be set aside. The argument advanced on 
behalf of the respondent is this. The res¬ 
pondent is entitled to damages as fire was 
due to negligence in loading the goods. The 
Nizam’s State Railway received the goods 
as an agent of the M. S. M. Railway and, 
therefore, the plaintiff can recover damages 
from the latter railway even though it was 
not negligent. In support of this contention 
he relies on A. I. R. 1933 Pat. 630,^ where it 
was observed that the principle underlying 
S. 80 was that the railway which takes deli¬ 
very of goods with an undertaking to carry 
it safe is an agent for the railways over 
which the goods have to pass in order to 
reach their destination and vice versa. 

I am unable to accept the contention of 
the respondent. It no doubt finds support in 
the observation of the Patna High Court 

1 (’33) 20 A. I. R* 1933 Pftt. 630 : 148 1. C. 396, 

Jamunadas Ramjas v. E. I. Ry. Co., Ltd. 


referred to above but in 3 Mad. 240,^ a de¬ 
cision of this Court, relied on by the peti¬ 
tioner, it was held that when two railway 
companies interchange traffic, goods and 
passengers with through tickets and invoices 
payment being made at either end, the re¬ 
ceiving company does not contract with the 
consignor as agent of the delivering com¬ 
pany. This is no doubt a decision of 1881 
prior to the Railways Act but it appears to 
me that S. 80 is nob based on a different 
principle. A Full Bench of the Allahabad 
High Court, subsequent to the Railways 
Act, followed this decision in 29 all. 228 .^ 
There it was held that where a railway re¬ 
ceives and undertakes to carry goods from 
a station on its railway to a station on an¬ 
other distinct railway with which it commu¬ 
nicates, the contract is with the receiving 
company for the whole distance and the 
other railway will be regarded as their 
agents and not as contracting with bailor. 
In that case, S. 80 was not considered but 
the view expressed there is relevant to the 
theory of agency on which the respondent 
seeks to make the M. S. M. Railway liable. 
If, as contended by the respondent, it is 
considered that the receiving railway takes 
the goods as an agent of the delivering rail¬ 
way, then in cases where the damage oc¬ 
curs on the latter railway due to its own 
negligence, the consignor should nob be al¬ 
lowed to sue the receiving railway, as an 
agent is not liable for the negligence of the 
principal; but under S. 80, he can sue the 
receiving railway even though the deliver¬ 
ing railway is responsible for the damage. 
Similarly, in cases where evidence is not 
available as to where the goods were 
damaged or upon which company’s railway 
system they were damaged, the consignor 
should proceed under S. 80 against the ^e- 
ceiving railway : A. I. 

It, therefore, appears to me that the undei- 
lying principle of S. 80 is tfiat tbe receiving 
railway is the principal and the delivering 
railway is its agent. The delivering radway 
can therefore, be held liable for the damage 
only if it is responsible for it. This view is 
in dicated in A. I. B. 1922 all. 514^ on which 

2. (’81) 3 Mad. 240, Kalu Ram v. Madras Railway 

Company. , , 

3. (’07) 29 All. 228, Chunilal v. The Nizam s 

Guaranteed State Railway Co., Ltd. 

4 P34) 21 A. I. R. 1934 Mad. 652 : 1511.C. 774, 

S. I. Ry. Co.. Ltd. V Nanjiah Narayanaswami 

^^22) 9 A. I. R. 1922 AU. 614 : 44 AU. 763 : 68 

I. O. 961, Sri Gangaji Cotton Mills Co., Ltd. v. 

E. I. By. Co. • 
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the petitioner relies. I am unable to agree 
with the Subordinate Judge’s view of this 
decision. 

From the above discussion it follows that 
the M. S. M. Railway in this ease can be 
held liable only if it is established that the 
damage was caused by its negligence. As 
the Subordinate Judge has decreed the suit 
without determining this point, the decree 
has to be set aside. It is accordingly set 
aside and the case is remanded for disposal 
according to law in the light of the above 
observations. Costs of this petition will be 
costs in the suit. 

c.R.K./V.w. Case remanded. 


[Case No. 123.] 

A. 1. R. (33) 1946 Madras 229 

■ Yahya Aiii J. 

Puthenvetti Thalasseri Yeettil Ammu 
Amma and others — Appellants 

V. 

Chelakuttiyil Kunapadi Kalan Kar~ 
navan and Manager of his tavazhi 

and another — Respondents. 

Second Appeal No. 2368 of 1944, Decided on 
lOth December 1945, from decree of Diet. Court, 
North Malabar, in A. S. No 133 of 1944. 

(a) Malabar Tenancy Act (1930), S. 20 (5) 
(prior to amendment in 1945)—Burden of pro¬ 
ving affirmatively that holding is required 
bona fide for his own cultivation is upon land¬ 
lord — Recital in plaint and statement of wit¬ 
ness that it would be convenient for landlord 
to recover possession are no proof — Conveni¬ 
ence of landlord is not the test. 

To entitle a landlord to evict a cultivating tenant 
under S 20 (5), Malabar Tenancy Act (as it stood 
prior to its amendment in 1945), it would be neces¬ 
sary for him to establish affirmatively that he 
required the bolding bona fide for bis own cultiva¬ 
tion or for that of any member of bis tarwad or 
tavazhi who had a proprietary and beneficial in¬ 
terest in it. Merc recital in the plaint that he 
wanted it for his own cultivation and the statement 
of witness that it would be convenient for the land¬ 
lord to recover possession are no proof of such 
requirement. The test of convenience is not the 
one that the law has prescribed. f.P 229 C 2J 

(b) Malabar Tenancy Act (1930) (prior to 
amendment in 1945), S. 20 (3) and (5) — Case 
under S. 20 (5) — One of requirements of 
S. 20 15) not satisfied — Party cannot fall back 
upon S 20 (3). 

Where it is a ca^c falling within the category of 
cases covered by S 20 (5) and where the require¬ 
ments of that clause are not satisfied, it is not 
open to the party to fall back upon S. 20 i3). To 
do so would be repugnant to S. 20 and to the 
entire scheme of the Act. [P 230 C 1] 

A. Achttlhan Namhiar — for Appellants. 

M. CUxnnappan Nai/ar and M. Narayanan 
Unni — for Respondents. 

Judgment _Tho short question involved 

in this appeal is whether the plaintiffs who 
are tho appellants have established sufticient 


grounds for evicting the respondents from 
the suit property. That in turn depends 
upon the question whether the plaintiffs 
required the holding bona fide for their own 
cultivation or for that of any member of 
their family of tarwad or tavazhi who had 
a proprietary and beneficial interest in it. 
The learned District Judge after going into 
the evidence and the attendant circumstances 
found that the claim for eviction had not 
been substantiated. This finding is now 
attacked as being incorrect. As a finding of 
fact, it is not open to the appellants to 
canvass it before the second appellate Court. 
It is, therefore, urged that the finding is not 
supported by any evidence whatsoever. The 
provisions of cl. (5) of s. 20 , Malabar Ten¬ 
ancy Act of 1929, would seem to throw upon 
the landlord the onus of proving affirma¬ 
tively that the holding is required bona fide 
for his own cultivation, etc. In the present 
case, beyond a recital in the plaint and a 
statement in the evidence of the kariasthan, 
there was no attempt at proving the afore¬ 
said bona fide requirement. Tho recital in 
the plaint has been rightly held by the 
District Judge as not amounting to evidence. 
The kariasthan bad hardly any competency 
to speak as he ceased to be the kariasthan 
fifteen years ago and all that he stated was 
that the plaintiffs wanted the plaint property 
to be in their possession since the rents were 
in arrears. That obviously is not the sine 
qua non required under the statute. Having 
failed to discharge the burden cast upon 
them by the law, the appellants tried to roly 
upon the stray statement in tho evidence of 
defendant 1 that it would be convenient for 
tho plaintiffs to look after the plaint pro¬ 
perty if they recovered possession of it. As 
observed by the District Judge, the test of 
convenience is not the one that the law has 
prescribed. What has to be proved is that 
the holding is actually required for cultiva¬ 
tion by the family itself bona fide. There is 
no evidence either of its being required for 
cultivation by tho family or of its being so 
required bona fide. Tho District Judge was 
right in holding that the claim for eviction 
had not been substantiated by the plaintiffs. 
This discussion is with reference to S. 20, 
cl. (5) of the Act. as it stands this day, al¬ 
though it would appear that this clause has 
been substantially amended by an amending 
Act which is awaiting publication. 

It is argued by the learned advocate for 
the appellants that they are entitled to 
maintain the claim for eviction under cl. (3) 
of S. 20 even if they fall under cl. (5). This 
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contention was not advanced in any of the 
Courts below; nor was it raised specifically 
in the memorandum of appeal here. There 
is no merit in the contention either. Where 
it is a case falling within the category of 
cases covered by cl. (6) and where one of 
the requirements of that section is not satis- 
fied, it is obviously not open to the party to 
fall back upon cl. (3), as if that could be 
done, in every case where the landlord failed 
to prove that he required the holding bona 
fide for his own cultivation, he could con¬ 
tend that cl. (3) would come to his aid and 
that he was entitled to evict the tenant. 
That obviously is repugnant to the entire 
scheme of the Act as well as of s. 20 . 

The next point argued is about the de. 
posit. The finding of the learned District 
Judge on that matter is also a pure finding 
of fact and I see no reason to interfere. 
The appeal is dismissed with costs. (Leave 
refused.) 

C.R.k./d.R. Appeal dismissed. 


[Case No. 124.] 

A. I. R. (33) 1946 Madras 230 

SOMAYVA J. 

Ravi Tirupathi Naidu — Appellant 

V. 

Rajah "Kaminayuni krishnappa 
Nayanim aru being minor repre~ 
sented by Manager of Court of 

"Wards and another — Respondents. 

Second Appeal No. 1252 of 1944, Decided on 
11th October i945. against decree of Dist. Court, 
Nellore, in A. S. No. 259 of 1942. 

Madras Estates Land Act (1 [I] of 1908), 
Ss. 51 and 3 (11) — Patta under S. 51 includ¬ 
ing, along with agricultural lands, pasture 
lands — Held patta could not be enforced in 
respect of pasture lands as S. 3 (11) which 
makes pasturage fees as rent does not apply 
to S. 51 — Only pasturage fees could be men¬ 
tioned in the patta. 

Where a landholder brought a suit under S. 56, 
Madras Estates Land Act, to enforce a patta 
which included along with some agricultural land 
a pasture land and which imposed certain condi¬ 
tions with respect to the pasture land : 

Held that the patta could not bo enforced and a 
uiuchilika could not*be obtained in respect of the 
pasture land because though sub-para. (2) of 
S.3 (11) stated that for purposes of certain sections 
a sura lawfully payable to a landholder by a ryot as 
such on account of pasturage fees is also rent, it 
did not include y. 51 which dealt with contents of 
a patta. The only possible exception was that a 
sum payable by ryot as pasturage fees might be 
mentioned in a patta. But the conditions which 
the landholder wanted to enforce could be subject- 
matier of a separate agreement only and not of 
patta sought to be enforced or of the muohilika 
sought to be obtained from the ryot. [P 231 C 1] 

A. Venlcatachalam — for Appellants. 

K. Umamaheswaram — for Respondents. 


A. I. B. 

Judgtnont. — The suit is by the land, 
holder to enforce the acceptance for faali 
1350 of a patta tendered by him and for 
execution of a muchilika by the defendants* 
ryots. The muchilika which the landholder 
wants the ryot to execute is marked as Bx. A. 
The patta is not separately marked and I 
directed it to be marked as Ex. R. The de¬ 
fendants are ryots holding ryoti land under 
the Chundi estate of which the plaintiff is 
the landholder. There were two defendants 
in the suit. Defendant 1 died pending the 
second appeal and his legal representatives 
now continue the appeal. 

The sole question is whether certain con¬ 
ditions contained in Ex. B, the patta sought 
to be enforced and in Ex. A the muchilika 
sought to be executed by the ryot are legal 
and whether they ought to find a place in 
the patta and muchilika. Both the patta 
and muchilika comprise two items, 8. 
Nos. 59 and 80. Survey no. 69 is admittedly a 
ryoti land and there is no dispute as regards 
the terms of the patta and muchilika as 
regards that land. Survey No. 80 is stated 
by the plaintiff to be a pasture laud and to 
have been given for pasturage. The defen. 
dants stated that the land, S. No. 80, was 
in their possession for a long time, paying a 
fixed rent of eight annas per Gorru. They 
object to paras. 8 and 12 in the patta and in 
the muchilika. Clause 8 says that in respect 
of pasture lands in the possession of the de¬ 
fendants, if any dry or wet crops are raised 
the tenant is to pay kist at the rate prevail¬ 
ing for similar lands in the neighbourhood; 
and if in respect of such lands a third party 
offered to take the whole or any portion of 
it at a particular rate of rent then option is 
to be given to the tenant defendant to take 
those lands at the rate offered by the third 
party. If he consented to take the lands at 
that rate the landholder is to give these 
lands to the tenant but if the tenant did not 
agree to take the lands at those rates the 
tenant should give up those lands. Clause 12 
says that in respect of lands included in S. 1 
the tenant is to have permanent rights of 
occupancy; in respect of lands mentioned in 
S. 2 the tenant is not to have any permanent 
rights of occupancy and in respect of lands 
included in S. 3 the tenant is to have only 
the right of grazing cattle and no other 
right. In the schedules attached to Exs. A 
and R, S. NO. 59 is mentioned under s. 1 
and S, NO 80 is mentioned under s. 8, 
both with the beading Sastoatha SaJefeu 
K.alavu, or land in which there is a per¬ 
manent right. Mr. Venkatachalam, the 
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learned advocate for the appellant, urges 
that in respect of a land which is given for 
pasture purposes—which he says is the case 
of the plaintiff—no conditions can be intro< 
duced in a patta and muchilika under S. 61, 
Estates Land Act, with the possible excep. 
tion of the sum payable on account of 
pasturage fee. Mr. Venkatachalam does not 
object to the sum of Rs. 7-5.2 mentioned in 
the document as the sum payable in respect 
of s. NO. 80. But he objects to els. (8) and 
(12) being retained in the patta and muchi¬ 
lika. I think this contention must be upheld. 
On the plaint case s. No. 80 is only pasture 
land and was given out for pasture. If so it is 
not ryoti land and the tenant does not hold 
it for purporea of agriculture. Chapter 4, 
Estates Land Act, begins with S.50 It says 
that the provisions of the chapter shall apply 
to all ryots. Section 51 says that the patta 
shall contain the names of the parties, the 
rate or amount and the nature of the rent 
payable thereon, etc., etc. And rent is defined 
as whatever is lawfully payable in money 
or in kind or in both to a landholder by a 
ryot for the use or occupation of land for 
the purpose of agriculture; and sub-pL.ra. (2) 
of S. 3 (11) says that for the purposes of cer¬ 
tain sections named in it a sum lawfully 
payable to a landholder by a ryot as such 
on account of pasturage fees is also rent; 

I ' it the sections in respect of which a sum 
9,yable by a ryot on account of pasturage 
deemed to be rent do not include ss 51 to 
>. Therefore, a patta and muchilika cannot 
3 enforced in respect of lauds set apart for 
ELsturage. The only possible exception is 
lat by express language of S. 51 (l) a sum 
ayable by a ryot on account of pasturage 
jes may be mentioned in the patta. It is 
nnecessary to go into that question because 
be appellant-tenant does not object to the 
IS. 7.6-2 being retained as the sum payable 
on S. NO. 80. But the other conditions 
with respect to S. No. 80 cannot be intro¬ 
duced in either the patta or muchilika. 
They must bo the subject of a different 
agreement and they cannot be introduced in 
either Ex a or Ex. R. Clauses (8) and (12) 
in the patta and muchilika will be deleted 
and the appellants are directed to accept a 
patta in terms of Ex. R with els. (8) and 
(12) omitted and to execute a muchilika in 
terms of Ex. A with a similar deletion of 
els. (8) and (12). In the schedule as against 
S. NO. 80, the words “s. 3” will have to be 
omitted. The appellant will have his costs in 
all the Courts. No leave. 

C.r.k./d.r. Appeal allowed. 


[Case No. 125.] 

A. I. R. (33) 1946 Madras 231 
Leaoh C. J. and Lakshmana Rao J. 

Nacharammal and others — Appellants 

V. 

Veerappa Chettiar and others — 

Respondents. 

Letters Patent Appeal No. 38 of 1945, Decided 
on 17th December 1945, judgment of High Court 
reported in (*45) 32 A.Z.R. 1945 Mad. 485. 

Civil P. C. (1908), S. 48 — It is decree of ap~ 
pellate Court alone which becomes capable of 
execution. 

Where an appellate Court passes a decree it 
takes the place of the decree of a trial Court, and 
it is the decree of the appellate Court only which 
becomes capable of execution, consequently the 
period of 12 years under S. 48 commences from the 
date of such appellate decree and not from the 
date of the decree of the trial Court : 15 Mad. 
170; 23 AU. 152 (P.O.); 32 All. 296 (P.C.) and (*26) 
13 A.I.R. 1926 P. O. 93, Rel. on ; (’41) 28 A. I. B. 
1941 Mad. 477, Dissent. [P 232 C 1, 2] 

C P C. —~ 

(*44)’chltaley, S. 48, N. 10, Pts. 3 and 2. 

(’41) Mulla, S. 48, P. 204, Pts. (e) and (f). 

T. Krishna Rao — for Appellants. 

T. V. Muthukrishna Iyer and K. Rarasu- 
ramayya — for Respondents. 

Leaoh C. J_ The question in this appeal 

is one of limitation. On ist December 1922, 
in o. S. No 27 of 1920 in the Court of the 
Subordinate Judge of Dindigul, the plaintiff 
obtained a conditional decree for possession 
of property in suit. On 28 th September 1926 
that decree was confirmed subject to a 
modification with regard to the amount to 
be paid under the decree. Both sides appea¬ 
led to this Court. On 2ist November 1930 
their appeals were dismissed. On l3th August 
1942 the decree-holder tiled an application 
for execution The alienees from defendant l 
contended that the application was barred 
by reason of the provisions of S. 48, Civil 
P. C. The Subordinate Judge hold that the 
petition was not barred and his decision was 
concurred in by the District Judge. On 
second appeal Kuppuswatni Aiyar J. agreed 
with the (Courts below. This appeal is from 
his judgment. The appellants say that S. 48, 
Civil P. C., prescribes a period of 12 years 
from the date of the decree of the trial 
Court and rely on the decision of a Bench 
of this Court (Burn and Mockett JJ.) in 
(1941) 1 M. L. J. 365.^ We shall refer to that 
decision presently. It is a well settled prin¬ 
ciple of law that the decree to be executed 
is that of the appellate Court where there 

1. (’4D 28 A.I R. 1941 Mad. 477 : 199 I. C. 812 : 
(1941) 1 M. L. J. 365, Nagalinga Chetti v. Srini- 
vasa Aiyangar. 
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has been an appeal. In 15 Mad. 170^ this 
Court (Muttuswami Aiyar and Parker JJ.) 
held that when an appeal has been heard, 
the decree of the appellate Court becomes 
the final decree in the suit, and the only one 
capable of execution. The Privy Council 
have made similar pronouncements in three 
later cases, namely, in 23 ALL. 162,® 32 ALL. 
295^ and 6 Pat. 24.® These decisions, except 
the last one, had reference to the Code of 
1882. Section 230 of that Code corresponds 
to S. 48 of the present Code but was rather 
differently worded. Section 230 of the old 
Code said inter alia that where an applica¬ 
tion had been made to execute a decree, no 
subsequent application to execute the same 
decree should be granted after the expira¬ 
tion of 12 years from the date of the decree 
sought to be enforced “or of the decree (if 
any) on appeal affirming the same.’* In 
S. 48 of the present Code, the starting point 
is the date of the decree sought to be execu¬ 
ted. There is no reference to an appellate 
decree. Obviously, the alteration in the word¬ 
ing was not intended to make the decree of 
the trial Court the starting point even if 
there was an appeal. The omission of the 
words “or of the decree (if any) on appeal” 
means merely the omission of unnecessary 
words. Where an appellate Court passes a 
decree it takes the place of the decree of the 
trial Court. In 6 Pat. 24® at p. 28, a decision 
under the present Code, the Judicial Com¬ 
mittee approved of this statement: 

“If an appeal is preferred, the final decree U the 
decree of the appellate Court of hnal jurisdiction. 
When that decree is passed, it is that decree and 
only that which can be made final in the cause 
between the parties.” 

It is true that Bum and Mockett JJ. in 
(1941) 1 M. L. J. 3G5^ did express the opinion 
that the 12 years starts from the date of the 
trial Court’s decree. The learned Judges had 
misunderstood the effect of the judgment of 
the Full Bench of this Court in l.L.R. (1940) 
Mad. 349.® It was there held that where a 
decree has been amended, the 12 years 
period does not commence from the date of 
the amendment but from the date on which 


2. (*92) 15 Mad. 170 : 2 M.L.J. 2:3, Manavikrama 
V. Unniappan* 

3. (*01) 2:3 All. 152 : 27 I. A. 209 (P. C.), Bhup 
Indar Bahadur Singh v. Bijai Bahadur Singh. 

4. (’10) H2 All. 295 : 37 I. A. 70 ; 6 I. O. 609 : 7 
A.L..T. 507 (P.C.), Brij Narain v. Tejbal Bikram 
Bahadur. 

5. (’26) 13 A. I. R. 1926 P. C. 93 : C Pat. 24 : 63 
I. A. 197 : 98 I. C. 499 (B. C.), Jowad Husain v. 

Gondan Singh. __ 

6. (*40) 27 A. I. R. 1940 Mad. 127 : l.L.R. (1940) 
Mad. 349 : 187 I- C. 176 : (1940) 1 M. L. J. 235 
(F.B.), Uatnachaudra Rao v. Parasuramayya. 


the decree was passed. It was certainly not 
the intention of the Full Bench to hold that 
the period starts from the trial Court's 
decree when that decree has' been replaced 
by an appellate decree. The judgments deli¬ 
vered in that case lend no support for the 
judgment in (1941) 1 M.L.J. 365^ in this con¬ 
nection. In the present case, the period of 
12 years commenced on 2iat November 1930 
when this Court dismissed the second ap¬ 
peals. Therefore, the application for execu¬ 
tion was well within time. The appeal is 
dismissed with costs. 

C.R.K./D.H. Appeal dismissed. 


[Case No. 126.] 
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Yahya Ali j. 

W. V. Arunachalam Chettiar 

_ Petitioner 



K. G. Krishnaswami Iyer and others 

_ Respondents. 

Civil Revn. Petu. No. 614 of 1944, Decided on 
7th September 1945, from order of Dist. Court, 
Madura, D/- 1st November 1943. 

Provincial Insolvency Act (1920), S. 6 (g) — 
Presentation of application to Debt Concilia¬ 
tion Board or declaration therein that appli¬ 
cant is unable to pay debt or the stay of pro¬ 
ceeding under S. 25, Madras Debt Conciliation 
Act, does not amount to intimation of suspen¬ 
sion of payment of debt — Such intimation 
must be by debtor or his agent. 


An application to adjudicate a debtor an insol¬ 
vent was made on the ground that he had given 
lotice of his intention to suspend payment of 
lebts by filing an application before the Debt Con- 
riliation Board for settlement of his debts : 

Held (i) that the presentation simplidter of an 
application for settlement of claims under the 
^ladras Debt Conciliation Act, 1936, did not 
imoant to an intimation by the debtor 
lad suspended or was about to suspend te pay 
Tient of bis debts within the meaning of h- b iQ), 

Provincial Insolvency Act. 1920. 
settlement did not necessarily involve that a settle- 
uent would be arrived at under which no creditor 
.vonld receive the entire debt due to bi^ ^ 

(ii) that a declaration in the petition to the 
Board that the debtor was unable to pay bis debts 
was not yer sc sufficient to amount to a notice of 
suspension of payment of debts. The real test m 
5 uch a matter is what effect would the notice pio- 
duce on the mind of the creditor receiving it as to 
the intention of a debtor with regard to 

tors. If the petition to the Board shows that the 

assets of a debtor exceed his 

cannot possibly think that debtor intended to 
suspend or to stop payment of his debts . ( 35) 22 
A. I. R. 1935 Mad. 589. Bel. ^ 

(iii) that though the result of statutory proysion 
such as S.25, Madras Debt Conciliation Act, 1936, 
may be for the time being to stay certain suits or 
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other proceedings in Civil Courts such a stay does 
not pre</ent or preclude the creditors from other* 
wise collecting the debts and does not by itself 
amount to actual suspension of payment of debts 
by the debtor. Section 6 (g), Provincial Insolvency 
Act, requires that the suspension should be the 
act of the debtor himself and not an incident 
arising from a saving clause in another statute; 

[P 234 O 2] 

(iv) that the notice intimating to the creditors 
the fact of such suspension should be the act of 
the debtor himself, or his agent and the Debt Con¬ 
ciliation Board is not the agent of the debtor. It 
cannot also be said that if the office of the Debt 
Conciliation Board sends a copy of the application 
along with the notice under S. 8, Debt Conciliation 
Act, that act should be attributed to the debtor 
wiihin the meaning of S. 6 (g). Provincial Insol¬ 
vency Act, as that section does not contemplate 
the sending of such a copy along with the notice. 

CP 234 C 2] 

P. S. Raviaswami Ayyangar — for Petitioner. 

T. S. Vaidhyanatha Iyer, K. Bhimasankaram 
and B. Venkataramiah — for Respondents. 

Judgment. — This petition arises out of 
the proceedings relating to the insolvency 
of K. G. Krishnaswami Iyer. Two of his 
creditors filed l. p. No. 12 of 1941 on 25th 
November 1941 to adjudge him an insolvent. 
Subsequently, another creditor was implead¬ 
ed as a supplemental petitioner because the 
two creditors who had filed the petition as. 
signed their debts to a third person who 
made an attempt to join the insolvency 
proceedings as a petitioning creditor but 
did not pursue that course. The supple¬ 
mental petitioner died subsequently and 
respondents 7 to 9 are his legal representa¬ 
tives. One of the creditors, Arunachalam 
Chettiar, was impleaded as a respondent 
and both be and the insolvent opposed the 
application. The Subordinate Judge of 
Madura found that there was no act of in¬ 
solvency within three months before the 
date ot the application and consequently 
dismissed the same On appeal, the District 
Judge held that Krishnaswami Iyer did 
commit an act of insolvency and reversing the 
order of the Subordinate Judge adjudged him 
insolvent and made further consequential 
directions. This appeal by the creditor Aru¬ 
nachalam Chettiar above referred to is 
against the order of tbe learned District 
Judge adjudging K. G. Krishnaswami Iyer 
an insolvent. 

In the petition three acts of insolvency 
were alleged but only one of them was pres¬ 
sed. That consisted in an intimation which 
was said to have been conveyed to tlie peti¬ 
tioning creditors in September 19U that the 
insolvent had made an application to tbe 
Debt Conciliation Board whereby he must 
be deemed to have intimated to the credi¬ 


tors that he was suspending payment of all 
his debts. The debtor first opposed the ap. 
plication but subsequently filed a memoran¬ 
dum consenting to be adjudged an insolvent. 
Arunachalam Chettiar, however, continued 
to oppose the application. On 2ist July 1941 
Krishnaswami Iyer filed an application 
before the Debt Conciliation Board for tho 
settlement of his debts. That application 
was filed under s. 4 , Madras Debt Concilia¬ 
tion Act. As prescribed in s. 8 of the said 
Act, a date was fixed for the hearing of the 
application and notice thereof was sent both 
to the debtor and to the creditors. One such 
notice has been marked as Ex. p.5. It would 
appear that along with the notice a copy of 
the application presented before the Board 
was also sent. One such copy is Ex. P-4, In 
Ex. P.4 after setting out tbe debts, the 
debtor declared that he was unable to pay 
the debts stated in the petition. The appli¬ 
cation before the Debt Conciliation Board 
was dismissed on 17th November 1941 and 
none of the advocates appearing in this case 
is in a position to state the reason why that 
application was rejected. I. P. No. 12 of 1941 
itself was, as stated already, filed on 25th 
November 1941, ten days after the dismissal 
of the debtor’s application to tho Debt Con¬ 
ciliation Board. 

Before examining the question whether tho 
presentation of an application to a Debt 
Conciliation Board under S. 4 of the Act by 
itself amounts to a notice given by the 
debtor to his creditors that he has suspen¬ 
ded or that be is about to suspend payment 
of his debts within tbe meaning of cl. (g) of 
S. G, Provincial Insolvency Act, and the 
further question whether the statement 
made in the petition to the Board by the 
debtor that ho was unable to pay the debts 
amounted to such a notice and whether the 
notice of that application sent by tho Board 
to the creditors under s. 8 of the Act again 
amounted to such a notice, it will be con¬ 
venient to deal with nnother small matter 
which has been adverted to in tbe judgment 
of tho learned Di.strict Judge. The learned 
District Judge refers to a “despatch of 
notices by the debtor himself to his credi¬ 
tors of the presentation of such an applica¬ 
tion,' meaning probably that there was be¬ 
sides the notice that was actually issued by 
the Board under S. 8, some further intima¬ 
tion that was given by the debtor himself 
to the creditors of the fact of such an appli¬ 
cation having been presented to the Board. 
Possibly the learned Judge bad in mind 
para. 13 of tho petition in l. r. no. 12 of 
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1941. In that paragraph it was alleged that 
the drst petitioner’s managing partner and 
the second petitioner’s kariasthan met the 
debtor about two months prior to the filing of 
the application and that the debtor then 
apprised them of his inability to pay his debts 
and also that he had suspended payment of all 
his debts. If this case of a further oral 
intimation of the fact of such a petition 
having been presented to the Board was 
earnestly pressed, I have no doubt that the 
learned Subordinate Judge would have con¬ 
sidered the same and given a finding thereon. 

X find no reference whatever in the judgment 
of the first Court to any such case of an oral 
intimation besides the statutory notice sent 
by the Board under S. 8 of the Act. I must, 
therefore, hold that the allegation contained 
in para. 13 of the petition was abandoned at 
the time of the bearing of the application 
in the first Court. The learned District Judge 
was referring to the despatch of notices by 
the debtor himself and not to any oral 
intimation of any kind made at a conference 
between the debtor and some of the credi¬ 
tors. That allegation will, therefore, have to 
be ignored. 

I have set out already the questions that 
fall to be considered in this matter. The 
proposition that the presentation simpliciter 
of an application for settlement of claims 
under the Debt Conciliation Act amounts to 
an intimation by the debtor that he bad 
suspended or was about to suspend payment 
of all his debts seems to be wholly untenable. 
A.n application for settlement does not 
necessarily involve that a settlement will be 
arrived at under which no creditor would 
receive the entire debt due to him. That 
appears to be the assumption upon which 
the learned District Judge has acted but, in 
my opinion, that assumption is wholly un¬ 
warranted by the Debt Conciliation Act. 
There is no doubt a declaration in the peti¬ 
tion that the debtor was unable to pay his 
debts. But that per se is not sufficient to 
amount to a notice of suspension of payment 
of debts The real test in such a matter is, 
as rightly set out by the learned District 
Judge, following the decision in 69 M. Li. J. 
184^ what effect would the notice produce on 
the mind of the creditor receiving it as to 
the intention of a debtor with regard to his 
creditors? Would it convey to the creditor 
that the debtor was about to stop payment 
or had stopped payment. For that purposes 

1. (’35) 22 A.I.R. 1935 Mad. 589 : 158 I. O. 966 : 

69 M.Tj.J. 184, Veerabcahman v. G.Jagannadba- 

cbarjulu. 


it is necessax^ to examine the petition itself 
with a view to see whether a person perusing 
the same would reasonably form the im¬ 
pression that the debtor intended thereby to 
suspend payment of debts. I have examined 
the petition and I find that as a matter of 
fact the liabilities were shown to amount to 
a sum of Rs. 88,712, while assets were repre¬ 
sented to be worth Rs. 90,560. In these cir¬ 
cumstances, the creditors could not possibly 
have thought that the debtor’s financial 
condition was so shattered that he intended, 
or would be constrained, to suspend or stop 
payment of bis debts. It may be'tbat on 
account of certain difficulties or obstacles he 
was not in a position at the moment to 
meet the calls or to pay up the most pressing 
debtors but that does not amount to a sus¬ 
pension of payment of debts. 

It is next urged that under s. 25, Debt Con¬ 
ciliation Act, all suits or proceedings pending 
before civil Courts in respect of debts for the 
settlement of which application had been 
made could not be proceeded with until the 
application had been dismissed by the Board 
and that provision amounted to an automatic 
suspension of debts by the debtor. I am 
unable to see any force in this argument. 
The result of the statutory provision may 
be for the time being to stay certain pending 
suits or other proceedings; but mere stay of 
suits and proceedings pending in civil 
Courts does not prevent or preclude the 
creditors from otherwise collecting the debts 
and does not by itself amount to actual 
suspension of debts by the debtor. What 
s. 6 (g). Provincial Insolvency Act, requites 
is that the suspension should be the act of 
the debtor himself and not an incident 
arising from a saving clause in another 
statute and the notice intimating to the 
creditors the fact of such suspension should 
also be the act of the debtor himself or his 
agent. It cannot be and it hag not been 
urged that the Debt Conciliation Board was 
the agent of the debtor. In the present case, 
no such notice was issued by the debtor 
himself. Nor did he personally intimate to 
all his creditors that he had suspended or 
was about to suspend payment of his debts. 
It is signiBoant that i. P. no. 12 of 1941 was 
filed after the petition before the Debt 
Conciliation Board had been dismissed. The 
learned District Judge is, therefore, not justi¬ 
fied in holding that the effect that the debtor 
intended to produce on the mind of every 
creditor and the effect that was actually 
produced on the mind of every creditor was 
that the debtor was intending to suspend 
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payment of his debts. Further, S. 8, Debt 
Conciliation Act, does not contemplate the 
sending of a copy of the application along 
with the notice and it cannot be said that 
if the office of the Debt Conciliation Board 
sent a copy thereof along with the notice, 
that act shoul^ be attributed to the debtor. 
Taking all these factors into consideration 
I am of opinion that the view taken by the 
learned District Judge was not supported 
by the respective provisions of the Madras 
Debt Conciliation Act and the Provincial 
Insolvency Act. This revision petition will, 
therefore, be allowed with costs against the 
contesting respondents reversing the order 
of the learned District Judge in C. M. A. 
No. 16 of 1943. In the result the order 
adjudging K. G. Krishnaswami Iyer an 
insolvent is vacated. 

O.B.K./d.R. Petition allowed. 


[Case No. 127.] 

A. I. R. (33) 1946 Madras 233 

Somayya J. 

In re Rajah R . J . V . Naidu — 

Petitioner. 

Civil Revn. Petn. No. 1336 of 1945, Decided on 
14th November 1945, to revise order of District 
Munsif, Tirupattar, D/-31st July 1945. 

Court-lees Act (1870), S. 7 (iv) (e) and S. 7 
(iv) (c) (as amended by Madras Act 5 [V] of 
1922), Madras Proviso—Expression ‘ the relief 
sought is with reference to any immovable 
property' (in Madras Proviso), meaning of— 
Declaratory suit claiming customary rights 
from forest belonging to another, falls under 
S. 7 (iv) (e) and Madras Proviso does not 
apply. 

The pri» 7 ia facie interpretation of the expres¬ 
sion ‘ the relief sought is with reference to any 
immovable property’ in the Proviso to S. 7 (iv) (c) 
inserted in the Court fees Act by Madras Act, 

5 [VJ of 1922, is that the dispute should, in some 
sense, relate to the title to immovable property. 
A suit for a declaration that the plaintiffs have 
certain customary and mamool rights, viz., to 
graze cattle, to take leaves of manure, to cut and 
take wood required for fuel and other building 
and domestic purposes, etc., all free of charge from 
a forest area belonging to another, not being a 
suit relating to any title to immovable property 
falls under S. 7 (iv) (e) and not under S. 7 (iv) (c) 
and rtie Madras Proviso does not apply to such 
a suit : (’36) 23 A. I. R. 1936 Mad. 201, Rel. on\ 
(’27) 14 A. I. R. 1927 Mad. 348, Disting. 

' {T 236 C 1, 2] 

Court-fees Act — _ ^ , 

(’44) Chitaley. S. 7 (iv) (e), N. 1, Pt. 1: S. 7 (iv) 
(c), N. 26, Pts. 2, 3. 

V. T. Rangaswanii Iyengar — for Petitioner. 

Order. _The question raised in this 

civil revision petition is that the suit is 
beyond the pecuniary jurisdiction of the Dis. 
trict Munsif’s Court, Tirupattur. The suit 
is one for a declaration that the plaintiffs 


have certain customary and mamool rights 

_ intei' alia —to graze cattle, to take leaves 

of manure, to cut and take wood required 
for fuel and other building and domestic 
purposes and for agricultural implements 
and to take grass for roofing —all free of 
charges — in a forest area belonging to 
defendant 2, who is the petitioner in this 
Court. There is also a prayer for injunc¬ 
tion. The plaint was valued at Rupees lOO 
under S. 7, cl. 4 (e), Court-fees Act. Objec¬ 
tion was taken in the written statement 
that the correct value of the suit was above 
Rs 3000 and that the trial Court has no 
pecuniary jurisdiction to try the suit. The 
lower Court found in favour of the plain¬ 
tiffs and held that the suit was properly 
valued and defendant 2 has filed this revi¬ 
sion petition. M. V. T. Rangaswami Aiyan- 
gar, the learned advocate for the petitioner, 
urges that this case comes directly under 

cl. (iv) (c) of S. 7. wliich runs thus: 

“Suit to obtain a declaratory decree or order, 
where consequential relief is prayed.” 

The Madras amendment is that in a suit 
coming under sub-cl. (o), in cases where the 
relief sought is with reference to any im¬ 
movable property, such valuation shall not 
be less than half the value of the immov¬ 
able property calculated in the manner 
provided for by para, (v) of the section. 
It is said that the suit is with reference to 
an immovable property and that, therefore, 
the Madras amendment applied to this 
case. Reliance is placed upon the decision 
of Jackson J. in 52 .vi. D J. 121 ^ and the 
observations of Wadsworth J. in 1940-2 
M. L. J. 655 ^ In the ca-e before Jackson J. 
the lower Court directed the plaintiff to pay 
court-fees under S. 7, cl. (iv) (c) as amended 
in Madras. The plaintiffs acquiesced in the 
validity of that order and paid tlie court- 
fee as directed by the District Munsif. The 
defendant brought up the matter in revision 
and urged that the suit should have been 
valued under S. T, cl (v) (e) as one for the 
possession of the paramba and the buildings 
thereon. The only point that was decided 
by Jackson J. was that S 7, cl. (v) did not 
apply. There was no question raised before 
the learned Judge about the correctness of 
the decision of the trial Court that the suit 
should be valued under S. 7, cl. (iv) (c) as 
amended by the Madras Act. The decision is 

1. (’27) 14 A. 1. R. 1927 Mad. 348 : 100 I. C. 
263 : 52 M. L. J. 121, tn re Venkit ikcishna 
Pattar. 

2. (’41) 28 A. I. R. 1941 M id 91 : I. L. R. (19 tl) 
Mad. 157 : 195 I. C. 439 : 1940 2 M. h. J. 655, 
Venkataranga Rao v. Sitacamachandra Rao. 
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only an authority for the proposition that 
in such cases S. 7, cl. (v) is not applicable. 

In fact, the learned Judge says thus: 

“In the present suit the question of title is not 
raised at all ; it is only a question of easement 
and the difficulty is to decide how far the Madras 
proviso is applicable to such cases. Inasmuch as 
the relief sought is the declaration of a right of 
easement, the relief may be said to be with 
reference to immovable property; but it refers to 
no immovable property that can be possessed as 
contemplated by S. 7, cl, (v). It almost seems that 
the proviso should be read with the clause, so 
as to make ‘ with reference to ’ mean ‘ involving 
the possession of land, houses or gardens’; and 
then the proviso would not be applicable to ease¬ 
ments at all.” 

Thus Jackson J. was inclined to take the 
view that the expression “with reference to” 
means “involving the possession of land.” 
So, unless the relief asked involved the 
possession of land, the Madras proviso 
would not apply and as easements do not 
involve possession of land, house or gardens, 
the proviso does not apply to easements at 
all. The position is clarified by Varada- 
chariar J. in 70 M. L. J. 625^ where the 
learned Judge points out that the expres¬ 
sion “with reference to” occurring in the 
Madras amendment really involves the idea 
that it must have reference to a question 
of title to immovabe property. The learned 
Judge says this: 

“The amendment provides for a case where ‘the 
relief sought is with reference to any immovable 
property.’ It seems to me that the -prima facie 
interpretation of that expression is that the dispute 
.■should in some sense relate to the title to immov¬ 
able property. This is obviously Jackson J.’s 
opinion in 52 M. E. J. 121.1 The learned Judge 
points the difficulties and anomalies to which any 
other construction will lead. It is true that in 
that case the lower Court had asked the plaintiS 
to pay court'fee on the basis of the Madras 
amendment to S. 7, cl. (iv) (o). But there was no 
complaint against it by the plaintiff, and the 
learned Judge had only to deal with the defen¬ 
dant’s contention that the suit must be valued as 
one for po-scsslon.” 

In the case before Wadsworth J , reported 
in 1940-2 M. li. J. 655^ t\je point did not 
arise for consideration. The only decision 
on the point is that of Varadachariar J. in 
70 M. iv. J. G25,‘’* and, in my opinion, that 
is the correct view to take. It is preposterous 
to say that where a plaintiff wants a right 
of passage across his neighbour’s land the 
plaintiff should be called itpon to pay court- 
fee on half of the full value of the neigh¬ 
bour’s land. There are other difficulties in 
the way of accepting the ijetitioner’s argu¬ 
ment. Obviously, such cases come under 

3. (’3G) 23 A. I. li. 193G Mad. 201 ; 59 Mad. 
962 : 160 I. C. 939 : 70 M. E. J. G2.5, Guru- 
iiath Chettiar v. aecretary of State. 


S. 7, cl. (iv) (e) and that result is achieved 
by confining the Madras amendment to 
cases where title to or possession of im- 
movable property is involved. This revision 
petition is dismissed. 

C.R.K./v.w. Petition dismissed. 


[Case No. 128.] 
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Wadsworth and Rajamannar JJ. 
Official Beceiver of Soiith Aj'cot — 

Appellant 



K. V. M. P. Kt. Alagappa Chettiar and 

others — Bespondents. 

Appeal No. 530 of 1944, Decided ou 21stNovem¬ 
ber 1945, from decree of Sub-Judge, Cuddalore, in 
O. S. No. 14 of 1943. 

Limitation Act (1908), Art. 120 — Suit by 
Official Receiver under S. 53, T. P. Act — 
Limitation starts from date of knowledge of 
plaintiff — Nature and extent of knowledge 
necessary, stated. 

In a suit by an Official Receiver for a declara¬ 
tion that a deed of transfer executed by the insol¬ 
vent is not binding on the Official Receiver or the 
creditors under S. 53, T. P. Act, which is governed 
by the residuary Art. 120, Limitation Act, the 
starting point of limitation is the date of knowledge 
of the fraudulent nature of the transfer on the 
part of the plaintiff. As regards the nature and 
extent of such knowledge, the knowledge of the 
existence of a document transferring the property 
of the debtor is not enough. There should be 
knowledge of facts from which an inference can 
be drawn that the transfer is with an intent to 


defeat or delay the creditors. That knowledge can¬ 
not, of course, be expected to comprise all the facts 
and circumstances which may, during the course 
of an elaborate trial, be brought out; but there 
must be knowledge of facts which would reasonably 
lead to a definite conclusion and not such as would 
merely raise a bare suspicion. Ultimately, the! 
whole question resolves itself into a question of 
pure fact depending upon the circumstances and 
probabilities of each particular case : Case law 
iiscussed) View of Venkatasubba Rao .T. in 1920 
Mad. 66, Dissent. [P 238 C 1, 2 ; P 239 Cl; 

P 240 C 2; P 241 C 2] 

Where in such a suit the defendant alleges that 
svery fact from which an inference of fraud could 
5 c drawn was known or must have been known to 
he plaintiff long prior to six years before the mstin 
ution of the suit it is incumbent on the defendant 
o show that the plaintiff “had clear and definite 
cnowledge of the fraud at a time which ig too 
■emote to allow him to bring the suit :’ 17 Bom. 

141 (P. C.), Bel. on. CB 242 C 1] 

[In the circumstances of the case the suit was 
leld not barred.] 

Limitation Act — 

(’42) Chltaley, Art. 120, N.'23, Pt. 4. 

V. V. Srinivasa Iyengar and P. S. Sa7'anga- 
pani Iyengar — for Appellant. 

V. Radhakrishnayya and T. S. Nagasioanti 
Iyer — for Respondents. 

Bajamannar J. — This is an appeal by 

. 1 ...... Rnnfh A rAnfc from 


the decree and judgment of the Subordinate 
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Judge of Cuddalore dismissing the suit in¬ 
stituted by him for a declaration that the 
deed of mortgage executed by the insolvent, 
one Kadiresan Chettiar, in favour of defen¬ 
dants 6 to 8 on 29th January 1932 in respect 
of properties mentioned in the plaint schedule 
is a sham and nominal transaction, or, in 
the alternative, for a declaration that the 
said deed of mortgage is not binding on the 
plaintiff or any of the creditors under S. 53, 

T. P. Act. Defendants 1 to 3 are the sons of 
Kadiresan Chettiar who died in March 1940 
before the institution of the suit Defendant 
4 is a creditor of the insolvent who claims 
to have purchased the interests of the sons 
in item l of the plaint schedule. Defendant 9 
is a subsequent purchaser from defendant 4. 
Defendant 10 is the Official Receiver of 
Pudukottah, made a party because of an 
insolvency petition filed against the same 
Kadiresan Chettiar in the Chief Court, Pedu- 
kottah. The suit has been dismissed on the 
preliminary point of limitation and oral and 
documentary evidence was confined to the 
issue of limitation. 

The mortgage in question was for a sum 
of Rs. 52,101-1-7 and this sum was alleged to 
be the total amount of debts due by the in- 
solvent to the four mortgagees severally. 
This sum was secured on the residential 
house of the insolvent in Kottaiyur of con¬ 
siderable value and a small piece of land at 
Chidambaram apparently added to enable 
the deed of mortgage to be registered at 
Chidambaram. The mortgagees were closely 
related to the insolvent. Defendant 6 was 
the father-in-law of one of his sons (defen- 
dant2). Defendant G was the elder sister and 
defendant? was the daughter of defendant6. 
Defendant 8 was the elder brother of the in¬ 
solvent in the family in which he was born 
(he had been adopted). Kadiresan Chettiar 
appears to have been in involved citcum- 
stances at about this time. Soon aiteu this 
deed, one K. M. C. Chinnayya Servai filed 
a petition, I. P. no. 8 of 1932, on 20th June 
1932 , in the Court of the Subordinate Judge 
of Devakottah to adjudge Kadiresan Chet¬ 
tiar as an insolvent and among the acts of 
insolvency alleged to have been committed, 
the mortgage in question was one. It was 
alleged that “the said document is a sham 
and'nominal transaction and in any event 
a fraudulent preference intended to defeat 
and delay the petitioner and other creditors." 
This petition was, however, dismissed on 9th 
April 1934. Another petition by one Muthu- 
karuppan Chettiar (I. P. No. 20 of 1932, Sub- 
Court, Devakottah) to adjudicate Kadiresan 


Chettiar an insolvent shared the same fate 
by its dismissal on 24th January 1933. 

On 8th July 1935 Kadiresan Chettiar him- 
self filed a petition in the Court of the 
Subordinate Judge of Cuddalore to be ad¬ 
judged an insolvent and on 14th July 1936 
an order of adjudication was passed. It ap¬ 
pears, however, that the Official Receiver 
had been appointed an interim Receiver 
even on 17th July 1935. There was a change 
in the personnel of the Official Receiver and 
the present appellant took charge on 5th 
September 1938. There was a public exami¬ 
nation of the insolvent in 1939. On 18th 
October 1940 the Official Receiver prayed for 
sanction to file a petition under S. 4, Provin¬ 
cial Insolvency Act, impeaching the mort¬ 
gage. But the Subordinate Judge refused to 
accord sanction mainly on the ground that 
the matter was too complicated. It is un¬ 
fortunate that the Subordinate Judge refus- 
ed sanction as we consider that it was proper 
for him to have enquired into the matter, 
and if such an enquiry had been made at 
that stage, this litigation could have been 
avoided. After this order, one of the credi¬ 
tors, Muthukaruppan Chettiar, attempted to 
induce the Official Receiver to file a suit. 
But naturally the Official Receiver was un¬ 
willing to file a suit after the above order 
of the learned Subordinate Judge. Sanction 
was, however, accorded to the creditor him¬ 
self to file a suit at his own risk. But subse¬ 
quently on the creditor undertaking to 
finance the litigation, sanction was accorded 
to the Official Receiver himself to institute 
the present suit. The suit was filed on 24th 
February 1943 and defendants 5 to 8, that 
is, the mortgagees, contend that the suit is 
barred by limitation. The first question that 
arises for decision is what is the article ap¬ 
plicable to the suit ? Mr. V. V. Srinivasa 
Aiyangar, the learned advocate for the ap¬ 
pellant, attempted to argue that there could 
be no question of limitation at all to a suit 
like the present from the standpoint of the 
first of his alternative prayers, namely, for 
a declaration that the deed was sham and 
nominal. He stressed the distinction be¬ 
tween a fraudulent and fictitious transfer 
and contended that it was unnecessary to 
set aside a sham document that it could bo 
ignored and relief obtained so long as the 
right of the real owner was not extinguished 
by the operation of ihe provisions of s. 28, 
Limitation Act. He cited the well-known 
ruling of the Privy Council in 35 cal. 551^ 

1. (’08) 35 Cal. 551 : 35 I.A. 98 (P.C.). Petha- 
poramal Cbettl v. Muniaadi Servai. 
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and other decisions. We consider that there 
is no sul^tance in this contention. No doubt, 
it was held in 35 Cal. 551^ that if a docu¬ 
ment was sham and colourable, it could be 
ignored and did not need to be set aside 
under Art. 9i, Liimitation Act, and a suit 
for possession would be governed by Art. 144, 
Limitation Act. In the present case there 
is no question of the plaintiff praying for 
possession. The suit is for a declaration and 
the only article applicable to a suit for a 
declaration is Art. 120. 

The alternative claim in the plaint, which 
we consider is really the substantial claim, 
is under S. 33, T. P. Act. It was not seri¬ 
ously disputed by either aide that to a suit 
under that section the proper article ap¬ 
plicable is Art. 120. As that section does 
not affect the validity of the transaction as 
between the parties to it but confers only a 
right on the creditors to avoid it, Art. 91 
has been held not to apply and the resi¬ 
duary article has, therefore, been applied ; 
at any rate consistently in this Court: vide 
10 Mad. 213;^ A, I. R. 1926 Mad. 66;® 1918 
M. W. N. 244.* The more difficult question, 
however, is when does time begin to run ? 
According to col. 3 of Art. 120, it is “when 
the right to sue accrues.” When does the right 
to institute a suit under that section accrue 
to a creditor or, in the present case to the 
Official Receiver ? Section 53, T. P. Act, 
as amended by Act 20 [xx] of 1929, runs as 
follows : 

“Every transfer of immovable property made 
witb intent to defeat and delay the creditors of 
the transferor shall be voidable at the option of 
any creditor so defeated or delayed. Nothing in 
tbi.s sub-section shall impair the rights of a trans¬ 
feree in good faith and for consideration.** 

Without referring to any of the authorities 
and looking at the plain language of the 
section and the language of col. 3 of Art. 120 
it appears reasonable to hold that the right 
to sue accrues to a creditor when he is de¬ 
feated or delayed i.e., when, his right to 
have the particular property covered by the 
transfer available to satisfy his doubt is 
denied or infringed. This ordinai'ily would 
be on the date of the alienation itself. How¬ 
ever, the preponderance of authority is 
against taking the date of alienation as the 
starting point of limitation. This is not 
because of the language of the statute of 

2. (’87) 10 Mad. 213, Pachumuthu v. Chlnnappan. 

3. (’26) 13 A.I.R. 1926 Mad. 66 : 92 I.C. 406 ; 22 

M.Tj.W. 592, Narosimhan v. Narayana Bao. 

4 . (’18) 5 A. I. R. 1918 Mad. 76 : 44 I.C. 551 : 

1918 M. W. N. 244, Venkateswara Iyer v. Soma- 

sundai'am Chettiar. 


limitation but because of several other consi¬ 
derations. One such consideration is that 
the term “creditor” in s. 63 includes not 
only creditors at the time of the transfer 
but also those who subsequently become 
creditors: vide 33 Mad. 205 .® Another possi. 
ble consideration is that transfers of this 
class are ostensibly valid and it may be 
only on discovery of facts not appearing 
ex facie that the real nature of the transac¬ 
tion may become evident. That is why we 
find learned Judges giving a rather wide 
interpretation to the language of the statute. 

The general consensus of opinion among 
Judges with the exception of one learned 
Judge appears to be to hold that “knowledge” 
is a factor which should determine the 
starting point of limitation for a suit under 
S. 53, T. P. Act. Venkatasubba Rao J.l 
alone was of opinion that the starting pointj 
of limitation was the date when the plain, 
tiff exercised his option to avoid the trans¬ 
fer: vide A.I.R* 1926 Mad. 66: 22 m.Ij.'W. 692.p 
That was a Letters Patent appeal against 
the decision of Krishnan J., in second ap¬ 
peal. Venkatasubba Rao J. thought that his 
view was the view that Krishnan J. in¬ 
tended to hold; hut we are unable to agree. 
Madhavan Nair J. differed from Venkata¬ 
subba Rao J. on this point. We are clearly 
of opinion that the date of the exercise of 
the option cannot be regarded as the start¬ 
ing point of limitation for a suit under 
S. 63 , T. P. Act. The fact that the exercise 
of such option can be by the institution of 
the suit itself shows that this could not be 
the starting point. With great respect to the 
learned Judge, we consider that he erred in 
thinking that the option mentioned in S. 63 
could be exercised at any time and that it 
was the exercise of his option that gave him 
a right to sue. What gives him a right to 
sue is the fact that the transfer was made 
with intent to defeat or delay the creditors. 
What the section says is that such a trans¬ 
fer is not ipso facto void but voidable if 
any creditor desires to avoid it. A person 
may have a right but may not choose to 
enforce it. But when he enforces it, time 
should commence to run from the time when 
he could first have enforced that right and 
not from the time when he first decides to 
enforce that right. No authority has been 
cited before us to support the view of ven¬ 
katasubba Rao J. . - u- i. 

That leaves us with the view for which 

there is abundant authorit y and which, R 

5. (*10) 33 Mad. 205: 4 I.O. 301, Thomas PUlai v. 

Mutburama Chettiar. 
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may be said, has been in a way approved 
by the Judicial Committee, namely, that 
time begins to run from the knowledge of the 
fraudulent nature of the transfer. This is the 
viewof MadhavanNair J., in A.I.R. 1926 Mad. 
66 ^ referred to above, and the view taken in 
12 Lah. 262,® 7 M. L. W. 280^ and 1943-1 
M. L. J. 125.® In 1. L. R. (1941) Mad. 175® the 
question was as to the article of the liimi- 
tation Act applicable to a suit to recover 
trust property from a person who had taken 
it with notice of the trust by a transaction 
which was a breach of trust and it was held 
that Art. 120 applied to such a suit. The ques. 
tion then arose, from what date time began 
to run? In that case the breach of trust con. 
sisted in the appropriation of trust moneys 
held by a banker with notice of the trust 
towards the discharge of an overdraft of the 
trustee in his personal capacity. This appro, 
priation was on lOth February 1920. The suit 
was filed on 29bh April 1933 by two brothers 
of the trustee, who had committed the breach 
of trust, challenging this transaction. It was 
alleged in the plaint that the plaintiffs came 
to know of the breach of trust sometime in 
1929. After holding that the article appli. 
cable is Art. 120, their Lordships of the Judi. 
oial Committee proceed to say as follows: 

‘*The question is whether time began to run 
from 10th February 1920 or from the date in 1929 
when the plaintLS came to know that the money 
of the charities was set ofi against Subramaniam’s 
debt to the appellant bank upon bis overdraft. The 
suit having been brought in 1933 it is necessary 
for the plaintifi to be able to calculate the time 
from the later date. The language of Act. 120 
makes no reference to the knowledge of the plain¬ 
tiff and is in this respect in contrast with that of 
other articles, e. g., 90, 91, 92, 95, 96, 114. On the 
other hand it was recognised by the Board in 
A. 1. R. 1930 P. C. 2701*^ that an infrmgement of 
the plaintiff’s right or at least a clear and unequi¬ 
vocal threat to infringe it is necessary before timo 
begins to run against the plaintiS under the article. 
The appellate Bench acted upon a principle which 
has been accepted as applicable to this article in a 
number of cases in several of the High Courts: 7 
M. L. W. 280,7 A. 1. R. 1928 Mad. 837.ll 12 Lah. 

6. (’31) 18 A. I. R. 1931 Lab. 70 : 12 Lah. 262 ; 
130 1. C. 778, Lalsingh v. .Taichand. 

7. (’18) 5 A. I. R. 1918 Mad. 76 : 44 I. C. 551 : 
7 M. L. W. 280, Venkiiteswara Aiyar v. Soma- 
sundara Chettiar. 

8. (’43) 30 A. 1. R. 1943 Mad. 2-32 : 209 I. C. 
390 : 1943-1 M L. -I. 12-5, Chinnaturai Muthi- 
rian v. Official Receiver, Trichinopoly. 

9. (’41) 28 A. I. R. 1941 P. C. 1 : I. L. R. (1941) 
Kar. P. C. 1 : I. L. R (1941) Mad. 175 : 67 I. A. 
448 : 192 I. C. 1 (P.C.), O. R. M. O. SP. Firm v. 
Nagappa Chettiar. 

10. (’30) 17 A. I. R. 19.30 P. C. 270 : 11 Lah. 
657 : 57 I. A. 325 ; 127 I. C. 737 (P.C.), Mt. 
Boto V. Mt. Koklan. 

11. (’28) 15 A. I. R. 1928 Mad. 837 : 112 I. C. 
22, Viswanatham v. Narayanadas. 


262,0 14 Pat. 82413 and A. I. R. 1930 Mad. 173.1» 
In the last mentioned case it was said that in cases 
in which the relief is sought on the ground of 
fraud, misconduct, mistake, etc., it would appear 
that limitation is made to commence from the time 
when the fraud, misconduct or mistake becomes 
known to the plaintifi. Such articles as 90, 91, 92, 
95 and 96 were mentioned by way of illustration 
of this principle and it was considered that Art. 120 
being an omnibus one the general expression em¬ 
ployed in col. 3 is necessitated by the variety of 
salts coming within its purview in some only of 
which would fraud, misconduct or mistake be part 
of the cause of action. It was accordingly held that 
it would be in consonance with the scheme of the 
Act if the right to sue should be deemed to accrue 
under Art. 120 from the time of the plaintifi’s 
knowledge of the fraud, misconduct or mistake, 
where such a ground was the basis of the suit. 
Their Lordships can see some difficulties in this 
reasoning as a matter of interpretation of the 
language of the statute and had the matter been 
res integra they are not certain that this interpre¬ 
tation would have prevailed with them. But the 
decisions in India have established a rule of limi¬ 
tation under Art. 120 by which the plaintifi in the 
cases to which the rule applies cannot be debarred 
of his remedy unless with knowledge of his rights 
he has been guilty of delay. The decisions which 
have been referred to were given in cases where 
the plaintifi sought to set aside a decree passed 
against him when a minor owing to the negligence 
of his guardian, or a mortgage of property which 
belonged not to the mortgagor but to a temple, or a 
transfer by a debtor to defeat his creditors.” 

It is important to note that a suit by a 
creditor to set aside a transfer by a debtor 
intended to defeat his creditors is also speci¬ 
fically referred to as a suit coming within 
the scope of the rule. So far, the matter is 
fairly free from difiSculty. But then, several 
questions arise. What is the nature and ex¬ 
tent of the knowledge that will start the 
running of time? In a case like the present 
tiled by the Official Receiver, is it the know¬ 
ledge of the Official Receiver that is rele¬ 
vant, or, is it the knowledge of the creditors? 
If it is the knowledge of the creditors, does 
time begin to run from the earliest date on 
which any of the creditors bad knowledge or 
from the date on which the last of the credi- 
tors had the knowledge? It has now been 
established that the Official Receiver can file 
a suit under s. 63, T. P. Act. It can also be 
taken as established that the inaction of one 
creditor who might have knowledge of the 
fraudulent nature of the transaction would 
not itself bar another creditor who subse¬ 
quently came to know of it. In 12 Lab. 262 ® 
it was held that the inaction of one creditor 
could not bar the general body of creditors 
a nd that the right under s. 53 , T. P. Act, 

12. (’36) 23 A. I. R. 1936 Pat. 231 : 14 Pat. 824""; 

ilathara Siiigb v. llamarudra 

Prasad Sinna. 

13. (’30) 17 A. I. R. 1930 Mad. 173 ; 120 I. O 

S80, Basavayya v. Bapanarao. 
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was an individual right though when it was 
exercised it enured for the benefit of the 
general body of creditors. The ruling in 
2 M. L. W. 813^* supplies a similar principle. 
At p. 822 the learned Judges say with re¬ 
ference to a suit filed by certain representa¬ 
tives of a community for a declaration that 
the suit properties were trust properties and 
that the alienation of the same was not 
valid and binding on the community, as fol- 
lows: 

“Following 1 M. L. W. 134,1^ to wbicla one of 
us was a party, we bold tbat tbe cause of action for 
a declaratory suit based on a denial of title does 
not arise until tbe plaintiff bas knowledge of the 
denial. Mr. T. R. Ramacbandra Aiyar argues, 
however, that some of tbe members of the commu¬ 
nity had knowledge at tbe date of the sale-deed as 
they were parties to it. In out opinion the know¬ 
ledge of some of the members cannot affect the 
right of the others.” 

The learned Judges in 22 M. L. W. 692® also 
took the same view. Venkatasubba Rao J. 
says at p. 601 the following : 

“An individual right is conferred upon each 
creditor by this section and the inaction or laches 
of one cannot deprive others of their rights.” 

Madhavan Nair J. says at page G06 : 

“In view of the fact that a few of the creditors 
in this case knew of the fraudulent character of 
the alienation in 1909, i. e., more than six years 
before the suit, it becomes necessary to consider 
whether the creditor’s right of suit under S. 63 is 
an individual right which each individual creditor 
has or whether it is only a representative right in 
the sense that if one creditor is barred by limita¬ 
tion from bringing tbe suit, the others are also 
barred. I agree with my learned brother in think- 
in" that the right of suit under S. 53 is an indivi- 
dxml right which each creditor has. It is true that 
if a creditor obtains a decree in a suit under S. 53, 
that decree accrues to the benefit of the other 
creditors as well, but I think S. 53 confers on each 
of the creditors tbe right of bringing a suit on his 
own behalf. As tbe Receiver represents the whole 
body of the creditors and as some at least of the 
creditors knew that the suit mortgage-deed was a 
collusive document only within six years of the 
suit, I hold the suit by the Receiver is not barred 

by limitation.” 

No doubt this decision was before tbe 
amendment of 1929. But we consider that 
the amendment does not affect the question. 
In short, while the action of any one of the 
creditors may bind the other creditors, his 
inaction will not adversely affect the others. 
We are also inclined to be of opinion that in 
a case where the plaintiff is an officer of 
Court like the Official Receiver, though he 
no doubt represents the body of creditors, it 
is his knowledge that should be taken into 
consideration rather than the knowle dge of 

14 . (16) 3 A. i. R. 1916 Mad, 130 : 30 I. O. 

2 M L W. 813, Murugachetti v. Rajaswami. 

15. (*’141 1 A. I. R. 1914 Mad. 429 : 22 I. C. 883: 

1 M. L. W. 134, Tirumal Rao v. Tungarama 

Shctt’ilhi. 


this or that creditor which might or might 
not have reached the Official Receiver. No 
doubt, a change of the office holder should 
be disregarded for this purpose and the 
plaintiff should be considered to be the Offi¬ 
cial Receiver as such. Then remains the point 
which has given us some difficulty and on 
which counsel on either side have been un¬ 
able to cite any direct decision, viz., the 
nature and extent of the knowledge. But we 
consider it useful to refer to cases under 
Arts. 91 and 95 as cases falling under the 
same category and governed by the same 
principle. The principle is, that in cases 
governed by specific articles like, 90, 91, 92, 
95, etc., as well as in cases which may fall 
within the residuary Art. 120 but resemble 
them, the facts and circumstances which 
vitiate a transaction or render it voidable 
are not apparent on the surface of the docu¬ 
ment evidencing the transaction. Other facts 
and circumstances not so appearing have to 
be discovered or come to light before the 
truth is apprehended. These are all cases in 
which what is apparent is not the real. 
Phillips J, dealing with a suit under S. 53, 
T. P. Act, says in 7 M. L. w. 280 ^ at page 283 : 

“If such a suit coming within Art. 120 is based 
on fraud, the time when the right to sue accrues 
must, I think, be determined in consonance with 
the principle governing the other specific suits 
based on fraud, and that is, that the time when 
the fraud becomes known becomes the starting 
point for limitation.” 

Obviously, knowledge of the existence of a 
document transferring the property of the 
debtor is not enough. There should be 
knowledge of facts from which an inference 
can be drawn that the transfer is with an 
intent to defeat or delay the creditors. That 
knowledge cannot, of course, be expected to 
comprise all the facts and circumstances 
which may, during the course of an elaborate 
trial, be brought out; but there must be 
knowledge of facts which would reasonably 
lead to,a definite conclusion and not such as 
would merely raise a bare suspicion. In 37 
cal. 81,^® the plaintiff instituted a suit agai^b 
the defendants for setting aside a lease which 
he alleged he had been induced to grant to 
defendant i under fraudulent representa- 
tions made to him by his agent, defendant 2 
who had received a bribe of Rs. 500 from 
defendant 1. The lease was dated 28th June 
1898 and the suit was instituted in 1997. it 
was admitted by tBe plaintiff that even 
shortly after the execution of the lease he 
had r eason to suspect that tbe lease bad 

16. (’10) 37 Cal. 81 : 3 I. O. 316, Indranath 

Banerjea v* Rooke. 
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been obtained by fraud. But it was asserted 
that the payment of the bribe came to his 
knowledge in May 1906 owing to disclosures 
made in the course of the evidence given by 
certain witnesses in another suit. It was 
held that the suit was not barred as the 
plaintiff must be deemed to have had know¬ 
ledge of fraud only in 1906. Richardson J. 
dealing with this point observes at p. 85: 

**Mr. Rooke admits that shortly after the exe¬ 
cution of the lease of 31st September 1899. he had 
reason to suspect that the lease had been obtained 
by fraud; but he says in efiect that be had no cer¬ 
tain information on the subject on which he could 
act before the disclosures of April and May 1906. 
We think that this is a good answer to the objec¬ 
tion under consideration. Mr. Rooke had no sub¬ 
stantial ground to go upon until he came to know 
of the payment which had been made to Bejoy, 
and until then it appears to us that .the fraud 
alleged did not become known to Mr. Rooke within 
the meaning of Art. Mere suspicion is not 

knowledge.” 

The case reported in 31 Mad. 230^^ illustrates 
this principle, namely, that a fact which 
might make the plaintiff suspect the hona 
fides of a transaction may not, however, 
lead him necessarily to the positive conclu¬ 
sion that the transaction is fraudulent. There 
A, fraudulently representing to B, to whom 
he was indebted, that a sum of money was 
due to him from o, induced B to take an 
assignment of the alleged debt due from o 
in satisfaction of his debt. In a suit by B as 
assignee against c, the latter in his written 
statement denied the existence of any debt 
due to A and B’s suit was dismissed after 
trial on the ground that c owed nothing to 
A. B filed a suit to recover from A damages 
on the ground that A had by fraudulent re¬ 
presentation induced b to take the assign¬ 
ment. It was contended for the defendant 
that time began to run from the date of the 
written statement in the prior suit by B 
against C in which c definitely denied the 
existence of the debt as that must have 
made the plaintiff suspect the fraud of a. 
But the contention was overruled, and it was 
held that the fraud must be held to have 
been discovered only when the Court found 
that no debt was due. As the Judicial Com¬ 
mittee point out in 17 Bom. 341^® at p. 346, 
it is not enough to show that some “clues 
and hints” reached the plaintiff which “per¬ 
haps, if vigorously and acutely followed up, 
might have led to a complete knowledge of 
the fraud. There must be something more. 

17. (’08) 31 Mad. 230, Punnayil Kutti v. Raman 

Nair. 

18. (’93) 17 Bom. 341 : 20 I. A. 1 : 6 Sar. 256 

^.O.), Rahimbhoy Habibhoy v. Charles Aimew 

Turner. 

1946 M/31 & 32 


Ultimately, the whole question resolves itself 
into a question of pure fact depending upon 
the circumstances and the probabilities of 
each particular case: vide 12 Mad. 612^® at 
page 516. In the present case, it is said that 
every fact from which an inference of fraud 
could be drawn was known or must have 
been known to the Official Receiver long 
prior to six years before the institution of 
the suit. This contention is chiefly based 
upon proceedings relating to two prior in- 
solvency petitions in 1932, namely, i. p. No. 8 
of 1932 and I. p. No. 20 of 1932, which have 
been mentioned earlier on but, it is neces¬ 
sary now to deal with them in some detail. 

In I. p. NO. 8 of 1932, Sub-Courfc, Deva- 
kottah, filed by Chinnayya Servai, one of 
the acts of insolvency alleged was the exe- 
cation of the mortgage in question. The 
petitioner alleged that the said document 
was a sham and nominal transaction, and in 
any event, a fraudulent preference intended 
to defeat and delay the petitioner and other 
creditors. This x^tition was dismissed on 
9th April 1984. From the portion of the 
order relating to this mortgage it becomes 
evident that though in the petition it was 
alleged that the mortgage was a sham and 
nominal transaction, at the trial the peti¬ 
tioner wanted to maintain only that it was 
a fraudulent preference. Beyond a registra¬ 
tion copy of the mortgage no documents 
were filed and the petitioner was the only 
witness on his side. It was apparently ad- 
mitted on behalf of the petitioner that the 
debts which purported to form the consi- 
deration for the mortgage were true. It was 
held that a mere transfer of property to one 
of several creditors is no preference over 
other creditors unless the dominant inten¬ 
tion of the debtor was to give advantage to 
that particular creditor and thereby defraud 
others. The Court held that the petitioner 
bad not discharged the burden which lay 
on him. The other petition, I. p. no. 20 of 
1932, filed by Muthukaruppan Chettiar, con- 
tained the following allegation in para. 5 : 

‘‘With intent to defeat the petitioner and other 
credit^ors the respondent has mortgaged his dwel¬ 
ling house at Kottaiyur for Rs. 52,101-1-6 on 20th 
January 1932.” " 


- j on 

behalf of the petitioner was the petitioner’s 

agent and the Court found that he knew 

nothing personally of the transaction evi- 

denced by the mortgage in question. In 

fact, a perusal of the order on this petition 

clearly shows th at there was not even the 

455 (P.C.), Krishuan 
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slightest attempt made to sustain the alle¬ 
gation in the petition. There is nothing 
which came out at the trial that could even 
make anyone suspect the honesty of the 
transfer. We find ourselves unable to say 
that a mere perusal of these proceedings 
was sufficient to impress the Official Re¬ 
ceiver with knowledge of the fraud. The 
following is the allegation made in the pre¬ 
sent plaint in regard to the cause of action: 

“Cause of action for this suit arose in or about 
12th December 1939 when the public examination 
of the insolvent in I, P. No. 29 of 1935, on the 
file of this Court was completed and when the real 
facts and circumstances relating to the mortgage, 
dated 29th January 1932 and the fact that it was 
executed at Chidambaram came to light to the 
creditors of the said insolvent.” 

The Official Receiver himself has given evi¬ 
dence as p. w. 1 as follows: 

“Only after the examination I came to know 
that there were sufficient circumstances to impeach 
the mortgage as fraudulent.” 

In these circumstances we consider that the 
well-established rule should apply, namely, 
that it is incumbent on the defendant to 
show that the plaintiff “had clear and defi. 
nite knowledge of the fraud at a time which 
is too remote to allow him to bring the suit.*’ 
{Vide 17 Bom. 341,*® 7 M.D.W. 280 ^ at p. 283, 
12 Mad. 512*® at p. 616) The present suit was 
filed on 24th February 1943. It must, there¬ 
fore, be shown by the defendants that the 
Official Receiver knew such important facts 
as would necessarily lead him to draw an 
inference of fraud some time before 24th 
February 1937. The adjudication itself was 
on 14th July 1936 and the diary kept by the 
Official Receiver shows that the insolvent 
was not co-operating properly and render¬ 
ing assistance to the Official Receiver. In 
fact, only two of his account-books were 
produced early in September 1935 and the 
other account-books, about 111, were filed 
very much later. There is nothing in the 
notes-paper of the Official Receiver to sug¬ 
gest that at any time prior to February 
1937 any facts in respect of this mortgage 
came to his notice. His subsequent conduct, 
namely, his application in October 1940 for 
leave to file a petition under S. 4, Provin¬ 
cial Insolvency Act, also indicates that it 
was only after the public examination that 
he bad clear and definite knowledge of facts 
leading to a conclusion of fraud. It may 
well be that proceedings of the prior insol¬ 
vency petitions might have led the Official 
Receiver to think that the mortgage was 
supported by considc ration and that possi¬ 
bly it was only a case of a fraudulent pre¬ 
ference, in which case no suit would lie 


under s. 53, T. P. Act. It is not anreaBona.« 
ble to suppose that it was only after a per. 
usal of the account-books and the publio 
examination at length of the insolvent in 
1939 that facts entitling him to institute a 
suit became known to him. The defendants 
have not been able to prove anything to 
the contrary. 

It is clear that Muthukaruppan Ohettiar 
is one of the prominent creditors financing 
the suit. It is well-known that the Official 
Receiver often does not take the risk of a 
litigation unless a creditor or the body of 
creditors is willing to take the financial 
burden. It may also be that this creditor 
bad all along the suspicion that this was 
not a straight transaction. But all this can- 
not have any bearing on the question of 
limitation with which alone we are now 
concerned. Two of the creditors came and 
deposed as P. Ws. 2 and 3 that they did not 
know of the suit mortgage till recently. We 
are not disposed to attach much weight to 
their testimony. The question is not if any 
of the creditors or the Official Receiver 
knew of the existence of the mortgage but 
whether the Official Receiver knew the facts 
which would necessarily lead him to infer 
that the mortgage was a fraudulent transfer. 
We hold that the suit cannot be held to be 
barred by limitation. The decree of the 
Subordinate Judge is set aside and the suit 
is restored to his file to be tried on the- 
other issues. Costs of this appeal shall abide 
the result. The appellant shall be entitled 
to a refund of the court-fee paid on the 
memorandum of this appeal. 

O.B.K./G.B. Case remanded^ 

[Case No. 129.] 

A. I. R. (33) 1946 Madras 242. 

Kuppuswami Ayyar J. 

In Jesiah Necruz ■— Petitioner. 

Criminal Bevn. Case No. 603 and Cri. Bevn; 
Petn. No. 463 of 1946, Decided on 29th November 
1946. from order of Addl. First Class Magistrate, 
Bamnad, D/- 20th June 1945. 

Defence of India Rules (1939), R. 90B, 

Proviso_For filing of complaint by Custers 

Collector it is sufficient that penalty provided 
by Sea Customs Act is inadequate in bis opi¬ 
nion—It is not necessary that he should have 
power to levy penalty. 

It is not necessary that the Customs Collector 
who is to decide if a complaint is to 
a Magistrate to prosecute a person under It. 
Defence of India Buies, should be the person who 
has the power to levy the penalty. If the 
penalty provided in the Sea Customs Act, 1878, is 
not adequate in the opinion of the person em¬ 
powered to prosecute, it will be open to him with- 
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ont having the power to levy the penalty to decide 
the point and file the complaint. [P 246 C 1] 

K. S. Champakesa Iyengar^ T. R. Srinivasa 
Iyengar and K. C.3rinivasa?t<—for Petitioner. 

Public Prosecutor — for the Crown. 

Order. — This petition arises out of a 
prosecution by the Sea Customs Department 
in respect of an offence punishable under 
B. 90B, Defence of India Rules. The prose¬ 
cution case was that gold was exported out 
of India and thereby the accused committed 
an offence punishable under R. 90B. It was 
made an offence only under the Defence of 
India Rules and R. 90D, as amended, has a 
proviso, which runs thus: 

“Provided that where in respect of any contra¬ 
vention of this rule the Customs Collector is of 
opinion that the penalties provided by the said Act 
are inadequate, be may make a complaint to a 
Magislrare having jurisdiction . . . ." 

It is urged that in this case the person who 
filed the complaint is not the proper person 
who can tile the complaint as per that pro¬ 
viso. It is admitted that the complaint was 
filed by a jjerson who answers to the des¬ 
cription “Customs Collector’* as defined in 
S. 3 (c), Sea Customs Act. But what is urged 
is that the person who signed the complaint 
is not the person who can decide the case if 
a penalty is to be levied under the Sea Cus¬ 
toms Act in respect of the gold said to have 
been exported in this case; that the person 
who filed the complaint though be satisfied 
the description of a “Customs Collector” 
according to S. 3 (c), Sea Customs Act, was 
not the person who is entitled to assess the 
penalty leviable in respect of this particular 
transaction under the Sea Customs Act. 
This is a case in which the prosecution 
desires a heavier sentence to bo imposed and 
for deciding what the punishment is that 
has to be imposed in this case it is not neces¬ 
sary t[)at the person who has to decide it 
should have the power to levy the penalty. 
The maximum penalty leviable under the 
Act is known and, if such penalty is not 
adequate in the opinion of the person who 
is empowered to prosecute, it will be open 
to him without having the x^wer to levy 
the penalty to decide the point and file the 
complaint, and that is what has been done 
in this case. I see no reason to interfere. I 
accordingly dismiss this petition. 

O.R.K./K.S. Revision dismissed. 


[Case No. 130.J 

A. I. R. (33) 1946 Madras 243 
Leach C. J. and Lakshmana Rao J. 

C. K. S. Krishnamurtki and others — 

Appellants 

V. 

Chidambaram Chettiar and others — 

Respondents. 

Appeal No. 490 of 1944, Decided on 22nd 
November 1946, from decree of Sub-Judge, Madura, 
D/- 17ib Airil 1944. 

Hindu law—Joint family—Manager—Decree 

against father as manager of joint family_Suit 

by junior members to have decree set aside on 
ground of negligence of father in conducting 
suit is not maintainable. 

Where the father sues as the manager of the 
joint family the decree in that suit is binding upon 
the junior members of the family. The principle 
of the decision in (’42) 29 A. I. R. 1942 Mad. 384 
does not apply to such a case and benco the junior 
members’ suit to have the decree set aside on the 
ground of gross negligence on the part of the 
father in conducting that suit, is not maintainable. 

[P 244 C 1] 

Hindu Law — 

(40) Mulla, Page 290. S. 253. 

(’38) Mayne, Page 386, Pt. (t). 

Q. R, Jagadisa Iyer — for Appellants. 

Advocate-Oeneral and K. Srinivasan — 

for Respondents. 

Leach C. J. — The appellants are the 
plaintiff's in the suit. They are the sons of 
defendant 10 . They seek to set aside the 
decree of this Court in Appeal No. 250 of 
of 1937 in so far as it affects the interest 
claimed by them in the properties mentioned 
in the plaint. Appeal No. 250 of 1937 arose 
out of O. S. NO. 1 of 1936 which was filed by 
the plaintiffs’ father in the Court of the 
Subordinate Judge of Madura to recover 
possession of the land in suit. The Subor¬ 
dinate Judge held that he had failed to prove 
title to the laud. On the other hand, he 
found that the respondent in that appeal had 
established title and he had also shown that 
he had been in adverse possession for more 
than the statutory period before defendant 10 
purported to purchase the property. On 
appeal this Court considered that it was not 
necessary to go into the question of defen- 
dant lO’s title because it was obvious that the 
respondent had already acquired a title by 
adverse possession. 

The plaintiffs in the present suit alleged 
that their father was grossly negligent in 
the conduct of o. s. No. i of 1936 and that 
the present case falls within the principle 
discussed in l.L.R. (i942) Mad. 626^ where this 

1. (’42) 29 A-I.R. 1942 Mivd. 3S4 : l.L.R. (1942) 
Mad. 526 : 203 I. C. 526, Egappa v. Ramana- 
than. 



244 Madras Neni Kavub Bai v. Ranganatham PilijAI (Leach C, J.) A. I. R. 


Court accepted as, stare decisis, the earlier 
decisions of this Court and other High Courts 
to the effect that in India a minor can sue 
to set aside a decree passed against him in 
a suit not only on the ground of fraud or 
collusion, but also on the ground of gross 
negligence on the part of his guardian in 
the suit- The learned Subordinate Judge did 
not consider it necessary to inquire whether 
there had been gross negligence on the part 
of the plaintiffs’ father in the conduct of 
O. S. NO. 1 of 1936. He held that in that suit 
the father had sued as the manager of the 
joint family and that the junior members of 
that family were bound by the decree. With 
this decision we are in entire agreement. 
The principle referred to in I.L.R. (1942) Mad. 
526 ^ cannot be applied to a case like the 
present one. The principle only applies to 
a suit which concerns property held by the 
minor in his own right and in which a 
decree is passed against the minor. The 
principle should certainly not be extended 
to cover a case like the present one. Here 
the father, as the manager of the family, 
represented all the coparceners and he sued 
on the basis that the property belonged to 
the family. If the appellant’s contention 
were accepted, it would mean that any 
coparcener, whether he be an adult or a 
minor, could sue to set aside a decree law¬ 
fully passed on the ground of the manager s 
negligence. The appeal is dismissed with 

COST’S* 

C.-R.K./N.S, Appeal dismissed. 


[Case No, 131.] 
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LEACH O. J. AND ShAHABUDDIN J. 
Neni N.avur Bai by Agent Jalamchand 
Lodha — Appellant 

V. 

P. Ttanganatha^n Pillai and another — 

Respondents, 

Appeal No. 47 of 1943, Decided on 30th March 
1944, against judgment of Bell J., reported in 
('13) 30 A. I. JR. 2943 Mad. 752. 

Contract Act (1872), S. 69 and T. P. Act, 
(1882), S. 55 (1) (g) — Sale of house free from 
encumbrances ~ Purchaser paying off money 
due under attachment oE property before date 
of sale—Vendors are liable to reimburse pur¬ 
chaser for any amount due under lawful attach¬ 
ment which purchaser has paid. 

On IGtb January 1940, X and Y sold a certain 
house to A covenanting that it was free from any 
charge, lien or other encumbrance except the 
mortgages specified in the deed and that the pro¬ 
perty was not subject to any proceeding of Court, 
decree, attachment, maintenance decree or other¬ 
wise. They agreed to keep the purchaser indemnified 


against any such claims and to make good all loss, 
damage and expenses that A might suffer. Y was 
adjudged insolvent on 26th February 1941. Before 
his adjudication a suit was filed by a creditor 
against Y and on 19th April 1939 he obtained 
attachment before judgment. The creditor was 
granted a decree and in order to prevent the right, 
title and interest of Y being sold in execution A 
had to pay Rs. 5375 to the creditor. A brought a 
suit against X to recover the amount paid by him. 
The trial Court gave a decree for Rs. 1720 which 
it estimated to be the value of F’s share in the 
property and which according to it plaintifi would 
have had to pay to raise the attachment : 

Held that X and Y were liable under their 
covenant and under S. 65 (1) (g), T. P. Act, and 
S. 69, Contract Act, to reimburse A for any amount 
due under a lawful attachment which A had 
paid. A could not in law, be required to enter into 
negotiations with the attaching creditor for a 
reduction of the amount nor could he be compelled 
to wait until the property was put up for sale, even 
though be might have purchased it himself for a 
lesser sum. A was, therefore, entitled to have a 
decree for the full kmount. [P 245 C 1] 

Act_ 

(’45) Chitaley, S. 55, N. 8, Pt. 5. 

T. V. Muihxikrishna Aiyar, N. R. Qovinda- 

chari and C. R. Rajagopalacliariar 

for Appellant. 

K. Narasimha Aiyar and S. Srinivasaragha- 
van — for Respondents. 

Leach C. J _On i6th January, 1940 res¬ 

pondent 1 and his brother P. Narayanaswami 
Pillai sold certain house property to the 


appellant for the sum of Rs. 37,000. The con¬ 
sideration for the sale was the discharge of 
fourteen mortgages which had been created 
by the vendors, or one of them, for loans 
aggregating Rs. 28,745, and the balance in 
cash. The vendors covenanted that the pro¬ 
perty sold was free from any charge, lien 
or other incumbrance except the mortgages 
specified and that the property was not 
subject to any proceeding of Court, decree, 
attachment, maintenance decree or other¬ 
wise. They agreed to keep the purchaser 
indemnified against any such claims and to . 
make good all loss, damage and expenses 
that the purchaser might suffer. P. Narayana- 

swami Pillai was-adjudicated an iMolvent 

on 25th February 1941- Before hi9 adjndica- 
tion a creditor had filed a suit to recover 
from him the sum of B3. 4043-1.0 and. on 
19th April 1939, obtained an attachment 
before judgment. The creditor was granted 
a decree and in order to prevent the right, 
title and interest of P. Narayanaswami Pillai 
being sold in execution the vendee had to 
pay off the creditor. The amount involv^ 
las RS. 6875. As the elder 

was not in a position to do so, the vendee 
instituted the suit which has ^ven rise to 
this appeal. The action was tried by BeU J., 
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■who found for the plaintiff in the sum of 
Rs. 1720-9-0, for which he gave him a decree. 
The plaintiff says that the learned Judge 
entirely misunderstood the legal position and 
that under the covenant and under s. 55 (1) 
(g), T. P. Act, and S. G9, Contract Act, he was 
entitled to a decree for the full amount 
claimed. 

We consider that this contention is well 
founded. In arriving at the figure of 
1^. 1720-9-0, the learned Judge estimated that 
this was the value of the younger brother’s 
share in the equity of redemption and that 
this was what the plaintiff would have had 
to pay if he had taken steps to raise the 
attachment. This is mere speculation. The 
learned Judge’s arithmetic in arriving at 
the figure of Rs. 1720-9-0 is not even accepted; 
but it is not necessary to go into figures 
because the vendors are liable under their 
covenant and under the sections mentioned 
to reimburse the xDlaintiff for any amount 
due under a lawful attachment provided 
that he had paid it. The plaintiff could not 
in law be required to enter into negotiations 
with the attaching creditor for a reduction 
of the amount, nor could he be compelled to 
wait until the property was put up for sale, 
even though he might have purchased it 
himself for a lesser sum. Tlie vendors had 
covenanted that the property was free from 
attachment and they undertook to pay 
whatever the vendee was required in law to 
I^ay to remove an attachment should one be 
found to exist. There was a lawful attach¬ 
ment and in respect of the sum of Rs. 5375 
and this the plaintiff paid in order to free 
his title. The decree passed by the trial 
Court must bo amended to provide for the 
payment of the sum of Rs. 5375 with interest 
at the court rate from the date of suit to 
this date and thereafter on the decretal 
amount until payment or realisation. The 
appellant is entitled to his costs hero aud 
below on this amount. They will bo paid by 
respondent l who has opposed the appeal. 
The plaintiff will, of course, be entitled to 
prove as against the second brother in the 
insolvency proceedings. The costs of the 
Official Assignee will come out of the estate. 

c.r.k./d.h. Appeal allowed. 

[Case No. 132.] 
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FULL BENCH 

Deach C. J., Somayya and Yahya 

Ali JJ. 

In re, a Pleader. 

Referred Case No. 32 of 1945, Decided on 7th 
January 1946. 


(a) Legal Practitioner—Professional miscon¬ 
duct — Auction sale in execution of decree — 
Decree-holder not bidding — Decree-holder’s 
pleader buying property in clerk’s name — 
Property transferred to pleader’s wife’s name 
— Pleader is not guilty of professional miscon¬ 
duct. 

Rule 17 of the rules framed by the Madras High 
Court under the Legal Practitioners Act prohibits 
a practitioner from purchasing from his client or 
from any other person any interest in a decree 
passed by the Court in which he practises, but there 
is no rule prohibiting a legal practitioner from bid¬ 
ding at an auction held in pursuance of a decree 
obtained by his client. A [>kader of a party to a 
suit is not debarred by O. 21, B. 73, Civil P. C., 
from purchasing property sold in execution of the 
decree. Consequently, where a pleader buys the 
property in the name of his clerk in execution of a 
decree passed in favour of his client and has it 
transferred to his wife, but with the knowledge that 
his client does not wish to bid for it, the pleader 
cannot be held guilty of professional misconduct : 
10 Mad. Ill, Foil.-, (’27) 14 A. I. R. 1927 All. 76. 
Rcl. on ; 15 Mad. 369 and 17 I. C. 539 (F.B.) 
(All-), Disling. [P 24G C 1; P 247 C IJ 

[Opinion was, however, expressed that the legal 
practitioner should not be allowed to bid at such a 
sale and that there should bo a rule of the I^Iadras 
High Court, prohibiting a practitioner from bidding 
either in his own name or in the name of another 
t)erson at a court sale held in execution of decree 
obtained by his client.] 

(b) Civil P. C. (1908), O. 21, R. 73 — Scope 
and object — Legal practitioner is not within 
purview of Rule—Rule is intended to prohibit 
those having interest in result of sale. 

The W’ords “or other person” in R. 73 cannot bo 
regarded as bringing within the purview of the 
Rule a legal practitioner. The legal practitioner has 
no duties to perform in connection with the sale. 
His duty is to obtain the order for sale but he 
has no duty to perform at the aucliou. Tho 
rule is merely intended to prohibit ali those who 
have anything to do with the machinery of the sale 
having any interest, direct or indirect, in the result 
of the sale : 10 Mad. Ill and ('27) 14 A.I.R. 1927 
All. 76, Ilcl. on. [P 246 C 2 ; P 247 C IJ 

p _ 

('ll) Chitalcy, O. 21, R. 73, N. 2, Pts. 1 aud 2. 

(’ll) Mulla, I’agc «U7, Pt. (y). 

K. DJiashjiam for D. Tinmasivami Aiyati'jcir 
K. 3/. Vinlcatavaradacliariar — 

for Pleader, 

P. Chandra Peddi — for Complainant. 

Leach C. J. — Tho respondent is a First 
Grade Pleader. Two cluirges of professional 
misconduct were framed against him. The 
first charge w’as that ho was guilty of 
fraudulent and grossly improper conduct in 
that contrary to S[iecific instructions given 
to him by his client ho purchased in the 
namo of his clerk property sold in execution 
of a decree obtained by his client and later 
had the proixjrty conveyed to his wife. The 
second charge was that he had unlawfully 
retained a sum of Rs. 129-7.0 out of an 
amount drawn from Court by him on behalf 
of his client. Tho charges were investigated 
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by the District Munsif of Conjeevaram whose 
report is now before us. The learned District 
Munsif held that the respondent was entitled 
to be acquitted on both the charges and we 
accept his findings. No comment is called 
for on the finding in respect of the second 
charge* but we think it necessary to examine 
the law bearing on the first charge. The 
respondent filed the application for execu¬ 
tion of the decree obtained by his client, the 
complainant. In due course an order for at¬ 
tachment and the sale of certain immov¬ 
able property was obtained. The property 
was subject to a mortgage for Rs. 400. On 
8lst August 1942, the respondent wrote to 
his client informing him that the auction 
had been fixed for 2nd November and asked 
him if he wanted to purchase the property at 
the auction. He pointed out that if he did 
wish to bid, he must file a petition asking 
for permission to do so. Aa no reply was 
received to this letter, the respondent wrote 
to his client on 5th October 1942 tendering 
similar advice, and adding: 

“If any one bids and takes the property on that 
date, I shall send you the sale proceeds thereof by 
money order.** 

The complainant ignored this letter also and 
at the auction, the highest bidder was the 
respondent’s clerk. The reserve price was 
fixed at Rs. 100. The clerk’s bid was Rs. 101. 
On 7th March 1943, the clerk conveyed the 
proi^erty to the respondent’s wife, the osten¬ 
sible consideration being Rs. 1000 . The res¬ 
pondent alleged that the clerk had bought 
the property at the auction and that it was 
conveyed by the clerk to the respondent’s 
wife without his knowledge. The truth of 
these statements was not accepted by the 
District Munsif and wo are not prepared to 
accept them. We will deal with the case on 
the basis that the respondent bought the 
I)roperty in the name of his clerk and sub¬ 
sequently had it transferred to his wife, but 
with knowledge that his client did not wish 
to bid for it. Rule 17 of the rules framed by 
this Court under the Legal Practitioners Act 
prohibits a practitioner from purchasing 
from his client or from other person any in¬ 
terest in a decree passed by the Court in 
which ho practises, but there is no rule pro¬ 
hibiting a practitioner froin bidding at an 
auction held in execution proceedings insti¬ 
tuted by him on behalf of his client. In 10 
Mad. 111,^ a Bench of this Court (Collins G. J. 
and Brandt J.) held that pleaders of parties 
to a suit were not debarred by s. 292, Civil 
P. C., from purchasing property sold in exe- 

1. (’87) 10 Mad. Ill, Alaglrisami v. Ramanathan. 


cution of the decree. The section corresponds 
to R. 73 of o. 21 of the present Code, which 
reads as follows: 

“No officer or other person having any duty to 
perform tu connection with any sale shall, either 
directly or indirectly, bid for, acquire or attempt to 
acquire any interest in the property sold.'* 

Section 292 of the old Code did not contain 
the words “or other person;” but otherwise 
the wording was the same. In 10 Mad. 111,^ 
the Court held that a vakil could not be 
said to have a duty to perform in connection 
with the sale within the meaning of the 
section. If the Legislature had intended to 
prohibit vakils generally from purchasing, it 
would have said so in plain language as it 
had done in the case of the Transfer of Pro¬ 
perty Act. Section 136, T. P. Act prohibits a 
legal practitioner from buying or trafficking 
in an actionable claim. We do not regard 
the addition of the words “or other person” 
as bringing within the purview of the rule 
a legal practitioner. The legal practitioner 
has no duty to perform in connexion with 
the sale. His duty is to obtain the order for 
sale; but he has no duty to perform at the 
auction. The effect of the judgment in 10 
Mad. Ill* is that it is nob professional mis¬ 
conduct for a pleader to bid at a court sale, 
except where he has received instructions 
from his client to bid on his behalf. In 16 
Mad. 8S9,^ the Court had to consider the 
position when the vakil had acted contrary 
to his client’s instructions. A mortgagee had 
obtained a decree on her mortgage and her 
vakil purchased the property at the court 
sale. He had not informed his client that he 
intended to bid nor had he obtained the 
sanction of the Court to do so. In fact, he 
had been instructed by his client to bid on 
her behalf and had obtained the necessary 
permission from the Court. In contravention 
of his client’s instructions, he bought the 
property on his own behalf. Wilkinson and 
Subramania Ayyar JJ. held that in the cir¬ 
cumstances the sale was bad and they set it 
aside. The question of professional mis¬ 
conduct was not raised, but clearly the vakil 
was guilty of professional misconduct as he 
acted contrary to his client’s specific direc¬ 
tions and moreover he did so for his own 


benefit. o 

The Allahabad High Court in 49 AIjI*. 292^ 
held that the clerk of a pleader of a decree- 
bolder was not debarred by R. 73 of O. 21, 
Civil P, O., from purchasing property sold 
in execution of the decree. The rule was 

2. (’92) 16 Mad. 389, Snbbarayadu v Kotayya. 

3. (’27) 14 A.I.R. 1927 AU. 76 : 49 All. 292 . 99 
I. C. 443, Shiamlal v. Girraj Kishore. 


In rc A Pleader (FB) (Leach C. J.) 


merely intended to prohibit all those who 
had anything to do with the machinery of 
the sale having any interest, direct or 
indirect, in the result of the sale. Prom what 
we have already said this is also our opinion 
of the effect of the rule. In 17 i. c. 539,* the 
Allahabad High Court held that if a pleader 
acting for the decree-holder, purchased the 
property sold in execution of his client’s 
decree, he is guilty of professional miscon¬ 
duct, but the decision was based on a rule 
of that Court. In view of the fact that there 
is at present no rule of the Madras High 
Court prohibiting a practitioner from bidding 
at an auction held in pursuance of a decree 
obtained by his client and having regard to 
the decision of this Court in 10 Mad. 111^ the 
respondent cannot be held guilty of profes¬ 
sional misconduct. He was entitled to rely 
on the judgment in 10 Mad. 111,^ the correct¬ 
ness of which has hitherto not been ques¬ 
tioned. The respondent’s conduct in buying 
the property surreptitiously in the name of 
his clerk and in having it transferred to his 
wife's name is no doubt open to criticism, 
but in the circumstances we cannot hold it 
to be professional misconduct. His client had 
refus^ to apply for leave to bid himself and 
was obviously content to take whatever price 
was realised at the court auction provided 
the reserve price was reached. At the same 
time we are firmly of the opinion that a legal 
practitioner should not be allowed to bid at 
a court sale held in execution of a decree 
obtained by his clients and that there should 
bo a rule, as there is in Allahabad, prohibiting 
a practitioner from bidding either in his 
own name or in the name of another person 
at a court sale held in execution of a decree 
obtained by his client. His first duty is to 
his client and it might happen that their 
interests would clash. Consequently, wo are 
of the opinion that steps should be taken to 
prohibit by rule a practitioner from bidding 
at such a sale. As wo have found the res. 
i^ondent not guilty of the charges against 
him, the report is accepted and the complaint 
against him dismissed. Wo make no order 
as to costs. 

C.R.K./V.R._ Complain t dismissed, 
4~(’i2) 17 I. C. 539 (F.13.) (All.), In tho matter of 
flar Pnisad Singb. 
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FULL BENCH 

Leach C. J., Lakshmana Rao and 
KUPPUSWAM t Ayyar JJ. 

In re a Pleader — Appellant. 

Referred Case No. 34 of 1945. D/- 3-12-1945. 
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Bar Councils Act (1926), S. 10—Misconduct 
of advocate or pleader—Conviction is evidence 
of misconduct — Court should consider nature 
of disciplinary action — Pleader defaming 
police officer by alleging that he had taken 
money from accused and referred case as 
undetectable—Reprimand is sufficient. 

The conviction of an advocate or a pleader of a 
criminal offence is evidence of misconduct within, 
the meaning of S. 10 and it is for the Court to 
consider whether the disciplinary action called for 
should be in the nature of a reprimand, suspension 
or removal from practice : ('35) 22 A. 1. B. 1935 
P. C. 168, Foil. [P 248 C 1) 

The offence of defamation committed by a 
pleader against the investigating Sub-inspector of 
Police by alleging in a case in which he was pleader 
for the complainant, that he had taken money 
from the other side and referred the case as 
undetectable and that be would have referred it as 
false if he had been paid an extra sum does involve 
moral turpitude, but bis action does not involve 
such a decree of moral turpitude as to warrant 
the Court in imposing the severe penalty of sus¬ 
pension from practice. Reprimand is sufficient in 
such a case. [P 248 C 1] 

Advocate-Oeneral — in Support of the Notice. 

K. P. Mahadeva Aiyar — for Pleader. 

Leaoh C. J. — The respondent is a 
pleader practising at Coonoor. On 6th 
February 1944, a Badaga made a complaint 
to the Kotaglri Police against another Badaga 
in respect of an offence alleged to have 
been committed within the meaning of S. 324, 
Penal Code. The case was investigated by 
the Sub-Inspector of Police who referred it 
as undetectable. The complainant then en¬ 
gaged the respondent to file a complaint 
before tho Sub-Magistrate of Coonoor. 
While tho respondent was waiting in the 
Court for the Magistrate to take up the case, 
the Additional Assistant Public Prosecutor 
asked him why he had come to Court. The 
respondent said that the Sub-Inspector had 
taken money from tho other side and refer¬ 
red the case as undetectable and that the 
Sub-Inspectoi* would have referred it as 
false if he had been paid an extra Rs. 50. 
This statement was, of course, defamatory 
of the Sub-Inspector and it resulted in a 
prosecution for defamation. The respondent 
was fined by the trial Court Rs. 1000 and 
ordered to undergo six months rigorous 
imprisonment in default of payment. On 
appeal tho fine was reduced to Rs. 200 with 
tho alternative of ono month’s simple im¬ 
prisonment. 

In these circumstances, the High C.burt 
directed the District Judge of Coimbatore to 
enquire into tho matter under S. 13, Legal 
Practitioners’ Act. Tho resixDndont was call¬ 
ed upon to file a written statement and he 
did so, whereupon a cliurgc for professional 


A. I.B. 
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misconduct was framed against him. Xhe 
learned District Judge found him guilty of 
the charge and in his report to this Court 
has suggested that the degree of moral 
turpitude involved warrants, the suspension 
of his sanad, not permanently, but for a 
period. The Privy Council in 59 Bom 676^ 
held that the conviction of an advocate or a 
pleader of a criminal offence is evidence of 
the misconduct within the meaning of S. 10, 
Bar Councils Act, and it is for the Court to 
consider whether the disciplinary action 
called for should he in the nature of a 
reprimand, suspension or removal from prac¬ 
tice. The offence which the respondent com¬ 
mitted certainly does involve moral turpitude. 
He is a member of the legal profession and 
it was wrong of him to defame the Sub- 
Inspector in the way he did. At the same 
time, we consider that his action does not 
involve such a degree of moral turpitude 
as to warrant the Court in imposing the 
severe penalty of suspension from practice. 
We think that the case may be dismissed 
with a reprimand. 

v.r./d.h. Case dismissed. 

1. (’36) 22 A.I.R. 1935 P. C. 168 : 59 Bom. 676 : 

62 I. A. 235 : 157 I. C. 428 (P. C.), Advocate 

Geneial, Bombay v. Pbiroz Eustomji. 
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FULL BENCH 

Leach C J., Lakshmana Rao 
AND Kuppuswami Ayyab JJ. 

'Karanamurihi Thevar — Appellant 

V. 

Hamanatha Thevar — Respondent. 

Second Appeal No. 385 of 1945, Decided on 3rd 
December 1945, against decree of Sub'Judge, Dindi- 
gul, in A. S. No. 14 of 1944. 

•Limitation Act (1908), Arts. 120 and 62 — 
A conveying property to 23 benami — Sub- 
se<)uent sale by 23 to C — Suit by A for re¬ 
covery of consideration money received by 23 

_ Suit is governed by Art. 120 and not by 

Art. 62 : 21 Mad. 373; 30 Mad. 298 and 1915 
M. W. N. 215 : (’16) 3 A. I. R. 1916 Mad. 624 ; 28 
I. C. 495, OVERRULED. 

A conveyed certain property to 23 benami. JB 
subsequently sold the property to one C. A brought 
a suit for recovery of the amount of consideration 
received by 23 : 

Held that the claim of A against 23 was an equi¬ 
table one, being a claim in respect of monies re¬ 
ceived and held by the benamidar, a person in the 
position of a trustee, for the benefit of the real 
owner and the suit was governed by Art. 120 and 
not by Art. 62 : 21 Mad. 373, 30 Mad. 298 and 
1916 M. W. N. 216: (’16) 3 A.I.R. 1916 Mad. 624 ; 
28 1. C. 496; OVERRULED; (’31) 18 A.I.R. 1931 
V. C. 9; (’18) 6 A. I. R. 1918 P. C. 140; S. A. 


No. 1469 of 1901 and (’41) 28 A. 1. B. 1941 Mad.. 
767, Rel. on. [P 249 C 2; P 250 0 11 

Limitation Act — 

(’42) Chitaley, Art. 120 N. 14. 

(’38) Rustomji, Art. 62, P. 759, Pt. 10. 

K. S. Desikan — for Appellant. 

Q. R. Jagadisa Ayer and J. R. Alwar Naidu 

— for Respondent^ 

Order op Reference (7-9-1945) 


Bajamannar J. — In this case the ques¬ 
tion left undecided in 1941-2 M. L. J. 222^ at 
p. 224, namely, whether Art. 62, Limitation 
Act, applies to a claim by the real owner 
against a benamidar as decided in 21 Mad. 
373,^ 30 Mad. 298® and 80 Mad. 459* directly 
arises. Their Lordships say that it is not 
necessary to consider whether those casea^ 
were rightly decided. They also refer to an 
unreported case : S. A. No. 1469 of 1901,® where 
Benson and Bhasbyam Ayyangar JJ. held 
that a suit against a benamidar was govern- 
en by Art. 120 and not by Art. 62. The Privy 
Council in 46 Cal. 566® point out that a 
benamidar is in the position of a trustee 
though he would not be in the position of an 
express trustee to attract the application of 
S. 10, Limitation Act. On the allegations in 
the plaint and on the concurrent findings of 
both the Courts the position in this case is 
this: One Kandaswami Thevar, the father 
of the plaintiff, executed a conveyance of the 
property in suit in favour of the defendant 
nominally, but the title continued in him 
and the defendant was only a benamidar. 
The defendant sold the property to one 
Arunacbalam Pillai in 1937 for a sum of 
Rs. 750 and received the consideration him¬ 


self. The plaintiff’s father died in 1938 and 
the plaintiff brings the present suit as the 
heir of his father for the recovery of this 
amount. In effect, this is a claim by the real 
owner against a benamidar for the recovery 
of amounts received by the benarmd^ar for 
and on behalf of the real owner. The case 
would appear to fall directly within the sco;^ 
of the rulings above referred to, namely, 21 
Mad. 873.2 30 Mad. 298.® 80 Mad. 459. Apart 
from the conflict bet ween t hes e deo iBions 
r (’14) 28 A. I- R. 1941 Mad.W : 1941-2 M.L.L 

222 : 200 I- C. 249, Devarajulu Naidu v. Jaya- 
2 !r^’ 9 sT 2 ^^ad. 373, Mahabala Bhatta v. Kun- 

3o”^Ma’d. 298, Subbanna Bhatta v. Kun- 
bjana Bbatta. 


ana 




°“sJ"”peal NO. 1469 of 1901. Narayana 
6 “ 111 “. 140 = 46 Cal. 666 : 
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and the unreported decision referred to, S. A. 
NO. 1469 of 1901,® the position may have to 
be considered whether they were rightly 
decided in view of the decision of the Judi¬ 
cial Committee in 8 Rang. 645 ; 68 I. A. 1.^ 
In the circumstances X think it is desirable 
that the papers should be placed before my 
Lord the Chief Justice for orders. 

Judgment of the Full Bench 

Leach C. J. — This Full Bench has been 
constituted to consider whether the Court 
rightly applied Art. 62, Limitation Act, in 21 
Mad. 373,^ 30 Mad. 298^ and 1915 M. W. N. 215.** 
These cases are in conflict with the decision 
of a Division Bench of the Court in an un¬ 
reported case to which reference will be 
made later and it is said that two decisions 
of the Privy Council show clearly that they 
were wrongly decided in this respect. We 
will first state the facts of the present case 
as the whole appeal is before us. On 29th 
September 1933 Kandaswami Thevar, father 
of the plaintiff, conveyed immovable pro¬ 
perty to the defendant benami. On 25th 
January 1937 the defendant sold the pro- 
perty to one Arunacbalam Pillai for Rs. 750. 
On 30th December 1938 Kandaswami Thevar 
died. On 5bh October 1942, the present suit 
was instituted to recover from the defen¬ 
dant the RS. 750 which he had received from 
Arunachalam Pillai. The District Munsif of 
Periyakulam in whose Court the suit w’as 
instituted, held that the defendant was a 
benamidar for the plaintiff’s father and that 
the suit was not time barred as Art. 12o, 
Limitation Act, applied, but he considered 
that the plaintiff was only entitled to recover 
Rs. 375 as the other half of Rs. 750 belonged 
to his mother. The defendant appealed to 
the Subordinate Judge of Diudigul, who 
agreed with tho District Munsif. The defen¬ 
dant then appealed to this Court on the 
ground that the suit is governed by Art. 62, 
Limitation Act, and, therefore, was filed out 
of time. In 21 Mad. 373^ A and B jointly ad¬ 
vanced moneys on tho security of a usufruc¬ 
tuary mortgage in the name of B, their 
benamidar. Later, in 1884 A advanced moneys 
on the security of other usufructuary mort¬ 
gages. Here again B acted as his benamidar. 
A died leaving three sons, two of whom were 
the plaintiffs. They had separated from their 
brother and in 1894 they sued B and the 

TTTsiTlB^ArTnRri^srTrcrgTT^angrGls”: 

68 I. A. 1 : 130 I. 0. 609 (P. C.), Annamalai 

Chottiar v. Muthukaruppan Chettiar. 

8. (’16) 3 A. I. R. 1916 Mad. 624 : 1915 M. W N. 

216 : 28 I. C. 495, Narayanan v. Rangasami 

Cbetti. 


mortgagors for a declaration of their rights 
in the mortgages. No rent had been collected 
by B for several years before the suit. The 
Division Bench which heard the appeal held 
that the plaintiffs were entitled to a declara¬ 
tion of their right to the mortgages, but dis¬ 
missed their claim for rent as being barred 
by limitation. Although there is no reference 
in the judgment to Art. 62, the Court ap¬ 
parently applied it. 

In 30 Mad. 298^ another Division Bench 
held that the period of limitation for an 
action by the real owner against a benamidar 
to recover money received by the latter for 
the use of the former was that prescribed in 
Art. 62. The Court followed the’decision in 
21 Mad. 373.^ The decision in 1915 M. W. N. 
215® was to the same effect; but here the 
later case in 30 Mad. 298® was relied on. The 
unrepotted case is s. A. No. 1469 of 1901® in 
which Benson and Bhashyam Ayyangar JJ. 
held that in such a case the appropriate article 
was Art. 120. There defendant i held a mort¬ 
gage and a reversion in a leas© as the 
benamidar of the x^laintift’s father. It was 
l) 0 inted out that by reason of s. 95, Trusts 
Act, he was bound to perform the same 
duties and was subject to the same liabilities 
as if he were a trustee of the property for 
the plaintiffs’ father. Therefore, Art. 62 did 
not apply and the case fell within the resi¬ 
duary article, Art. 120. In 8 Rang. 645,^ the 
Privy Council held that the benamidar is 
not an express trustee, but he occupies a 
fiduciary position. In 46 I. A. 1: 46 cal. 566® 
the Judicial Committee said that the benami¬ 
dar represents the real owner and that so 
far as their relative legal i^osLtions are con- 
cerued tho benamidar is a trustee for the 
real owner. 8 Rang. 615^ related to a suit for 
an account of moneys in the bands of be- 
namidars. The (luestion was whether it had 
been brought in time. Their Lordships qk- 
pressly hold that Art. 62 did not apply to an 
equitable claim against a trustee liable to 
account for an account and ascertainment 
of what might bo due. In such a case the 
period of limitation was governed by Art. 120. 
Therefore, it is now settled law that Art. 62 
cannot be applied where the claim is on an 
eiiuitablo basis. 

The two decisions of the Judicial Com¬ 
mittee just referred to were applied by this 
Court in the recent case in 1041-2-M.L.J. 222 .^ 
There two brothers A and B sold immovable 
property to K for rs. 3000 and in part dis- 
charge of the purchase consideration K exe¬ 
cuted a promissory note for Rs. 1560 in 
favour of c, the wife of A. C quarrelled with 
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her husband and left him. She then fraudu. 
lently indorsed the promissory note to D 
without consideration, her object being tp 
defeat her husband and his brother. D sued 
the maker of the note and obtained a decree 
for K3. 1653-8-0. The suit which gave rise to 
the appeal was filed by A and B to recover 
this amount from D. If Art. 62 applied; the 
suit was out of time but within time if 
Art. 120 applied. It was held that in indorsing 
the promissory note to D, C wrongly con. 
verted it and that D took it with full know¬ 
ledge of the facts. In these circumstances he 
acquired no title to it. A and B had ob¬ 
viously an equitable claim against D and it 
was held that by reason of the pronounce¬ 
ments of the Privy Council in 8 Rang. 645^ 
and 46 cal. 566° Art. 62 could not be applied 
and that the period of limitation was six 
years under Art. 120. The plaintiff’s claim 
against the defendant is certainly an equit¬ 
able one. being claim against a benamidar, 
a person in the position of a trustee, in res¬ 
pect of moneys received and held by him 
for the benefit of the real owner. This being 
the ix)9ition, the Courts below rightly held 
that the case fell within Art. 120, Limitation 
Act. The appeal must be dismissed with 
costs. It follows that the decisions of this 
Court in 21 Mad. 373,^ 30 Mad. 298° and 1915 
M. W. N. 215,® in BO far as they relate to the 
lipplication of Art. 62 to a claim against a 
benamidar in resjxjct of money held by him 
on behalf of the true owner, are overruled. 

C.R.K./k.S. Appeal dismissed. 

[Case No. 135.] 
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SOMAYYA AND CHANDRASEKHARA 

Aiyar JJ. 

Ponnamal and others — Petitioners 

V, 

Pajamhu Ammal — Pespondent. 

Civil Misc. Petns. Nos. 5646 and 5646 of 1944, 
Decided on 15tb December 1944, for leave to 
appeiLl to His Majesty in Council, from Appeal 
No. 400 of 1942. 

(a) Civil P. C. (1908), O. 45, R. 4—Two suits 
involving substantially same questions dis¬ 
posed of by common judgment — Appeals 
therefrom also disposed of by common judg¬ 
ment—Held, consolidation should be allowed. 

Two suits were disposed of by a common judg¬ 
ment and appeals therefrom were also disposed of 
by a common judgment. The suits raised sub¬ 
stantially the same questions, namely, the mental 
capacity of a certain person and the way in which 
the defendants conspired together to obtain the 
various alienations in their favour : 

Held that the case was a fit one for allowing 
consolidation for purposes of valuation for appeal 
to the Privy CounciL [R 250 O 22 


C. P. C. — 

C44) Chitaley. O. 45. R. 4, N. 1. 

(’41) MuUa, O. 45. R. 4, P. 1211, Note “ConsoH- 
dation of suits.” 

(b) Civil P. C. (1908), O. 45, Rr. 4 and 7 — 
Consolidation in respect of deposit of printing 
charges or furnishing security for costs can¬ 
not be ordered. 

Order 45, R. 4 deals only with the question of 
consolidition as regards valuation for purposes of 
appeal to Privy Council. There is no provision of 
law under which consolidation may be ordered in 
respect of deposit of printing charges or furnishing 
security for costs: (’44) 31 A I. B. 1944 Bom. 352 
and (’19) 6 A. I. R. 1919 Pat. 92, Ref. 

[P 260 0 2; P 261 C 1] 

C. P. C — 

(’44) Chitaley, O. 45, R. 7, N. 6. 

(’41) Mulla, O. 46. R. 7, P. 1216, Note “Security 
in case of consolidated appeal,” 

T. S. Venkatarama Iyer for T. V. Ramanatha 
Iyer — for Petitioners. 

K.. O. Srinivasa Iyer — for Respondent. 

Order. — The petitioners in these peti¬ 
tions are the legal representatives of the 
defendant (deceased) in O. S. no. 27 of 1983 
on the file of the lower Court and the sole 
respondent in App. no. 400 of 1942 on the 
file of this Court. The value of the subject- 
matter of the suit and of the appeal to His 
Majesty in Council in this case is below 
Rs. 10,000; but the two suits O. S, Nos. 27 and 
28 of 1933 were disposed of by the lower 
Court by a common judgment; and the 
appeals in this Court were also disposed of 
by a common judgment. They raise sub¬ 
stantially the same questions, namely, the 
mental capacity of Somasundara and the 
way in which the defendants conspired to- 
gether to obtain the various alienations in 
their favour. We think this is a fit case in 
which consolidation should be ordered. 
C. M. P. NO. 5645 of 1944 is, therefore, order¬ 
ed and we direct the appeal to His Majesty 
in Council to be consolidated with the appeal 
from the decree of this Court in App. No. 381 
of 1941. If this is done, the value of the 
combined appeals is over Rs. lo.ooo and we 
grant the necessary certificate for the rea¬ 
sons which we have given in our order in 
C. M. P. NO. 5281 of 1944. 

There is a further prayer that even for 
the purposes of furnishing security and 
depositing printing charges, the two appea^ 
may be consolidated. Order 45, R. 4, Civill 
P. C., deals only with the question of con-J 
solidation as regards valuation for pur^ses 
of appeal to His Majesty in Council and we 
have not been referred to any provision of 
law under which consolidation may be order- 
ed in respect of deposit of printing charges 
or furnishing security. As regards consolida¬ 
tion for furnishing security the question has 
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been dealt with in 46 Bom.Ii.R. 724,^ The learn¬ 
ed Judges came to the conclasion that there 
is no provision empowering the Court to 
order consolidation for the purpose of secu¬ 
rity for costs. Thev referred to and relied 
upon an earlier case of the Patna High 
Court in 4 Pat. L. J. 198.® The question as 
regards consolidation in respect of printing 
charges is in no way different from the 
question as regards consolidation for pur¬ 
poses of security. Following these decisions 
we reject this part of the prayer in the 
petition. The petitioners must deposit the 
printing charges and furnish security. 

O.R.K./k.S. Order accordingly 

1. (’441 31 A.t.B. 1944 Bom. 352 : 46 Bom. L. R. 
724 : 217 I.C. 123, Venkatarao Shrinivaaa Rao v. 
Basavaprabhu Sirdeaai. 

2. (’19) 6 A. I. R. 1919 Pat. 92 ; 4 Pat. L. J. 198 : 
50 I. C. 511, Mt. Nabi Zohra v. Baijnath 
Ooenka. 

[Case No. 136.] 
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Chandrasekmara Aiyar j. 

Komancheri Tarwad Karnavan Chathu 
Nayar — Appellant 

V, 

Vengalil K. Janaki Amma — 

Respondent. 

Appeal No. 493 of 1944, Decided on 2nd 
November 1945, from order of Sub*Judge, South 
Malabar at Calicut, D/- 10th July 1914. 

(a) Madras Civil Rules oi Practice, R. 178 
— Sale of decree in execution of another 
decree — Validity. 

No doubt U. 178 says that no decree shall be 
ordered to be sold in execution of another decree. 
But when such a sale takes place without any 
objection being raised by the judgenont-debtor, the 
(tale cannot be held to be void or inoperative: 34 
Mad. 442, Bel. on. 

[P 252 C 2) 

(b) Execution — Decree for redemption of 
kanom — Defendant to deliver possession on 
plaintiff depositing certain amount — Deposit 
is not condition precedent to filing execution 
petition to recover possession. 

Whore a decree for redemption of a kanom 
directs delivery of possesion of the property by the 
defendant to the plaintiff on the plaintiS depo¬ 
siting in Court the kanom amount and the value of 
improvements due to the defendant, the deposit 
of the aforesaid amounts though a condition prece¬ 
dent to the recovery of possession cannot bo said 
CO be a condition precedent to the filing of an exe¬ 
cution petition by tbo plaintiCf to recover possession. 

(P 252 C 2J 

(c) Malabar Compensation for Tenants’ Im¬ 
provements Act (I fIJ of 1900), Ss. 5 and 6 — 
Decree for redemption of kanom — Direction 
that amount payable by plaintiff should be set 
oH against future rent payable by defendant 
till surrender of possession means rent till 
actual surrender of possession and not merely 
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for three years from decree — O. 20, R. 12, 
Civil P. C., does not apply. 

No doubt where a decree for possession of im¬ 
movable property directs payments of future rent 
by the defendant till surrender of possession of the 
property by him it must be taken to mean, in 
conformity with the requirement of O. 20. R. 12, 
Civil P. C., that it is a direotion for payment of 
rent for three years or until surrender, whichever 
event first occurs : 9 M. L. J. 334 and (*43) 30 
A. I. R. 1943 Mad 854, Bel. on. [ P 252 C 2] 

But Ss. 5 and 6, Malabar Compensation for 
Tenants’ Improvements Act, alter the position in 
favour of the decree-holder in a case governed by 
the Act and the direction in a decree for redemption 
of a kanom that the kanom amount and the valne 
of improvements payable by tbo plaintifi to the 
defendant should be set ofi against the future 
rent payable by the defendant till date of surrender 
of possession by him means that the plaintiff can 
set ofi against the amount payable by him, future 
rent till actual date of surrender of possession by 
the defendant and not rent merely for three years 
from the date of the decree. Sections 5 and 6 make it 
clear that the decree in ejectment against the 
tenant does not determine the tenancy and con¬ 
vert him into a trespasser. He has a statutory 
right to continue in possession after deoreo until 
he is paid the value of bis improvements. In other 
words, there is a tenancy created by the statute for 
the period during which the decree is in execution 
and during this period the tenant holds under the 
terms of his lease. [P 253 C 1, 2] 

It follows that in a case coming under the Act 
the Court has jurisdiction to award future rent 
till the date of actual surrender and this jurisdic¬ 
tion must be exercised not only at the time of the 
decree but also later in the course of execution and 
that a fresh suit for rent for period subsequent to 
the date of the decree would bo barred : (’45) 32 
A.I.R. 1945 Mad. 197, Approved. [P 253 C 2] 

(d) Malabar Compensation for Tenants’ Im¬ 
provements Act (L [I] of 1900), Ss. 5 and 6 — 
Decree for redemption of kanom determining 
amount due to defendants tenants and sub¬ 
tenants as value of improvements and direc¬ 
ting plaintiff to pay same into Court—Plaintiff 
paying amount payable to sub-tenants outside 
Court—Court recording satisfaction — Decree 
is complied with — Tenants cannot object. 

Where a decree for redemption of a Kanom 
determines the amounts due to the defendants 
tonaots and sub-tenants as value of improvements 
and directs that on the plaintifi landlord paying 
into Court the kanom amount and tho value of 
improvements the defendants should give up pos¬ 
session of the property to the i)laintifi and the 
plaintiff pays tho value of improvements to the 
defendants sub-tenants outside the Court and on 
tho application of the defendants sub-tenants the 
Court records satisfaction, it cannot be contended 
by the defendants tenants that as the decree pro¬ 
vided for piyment into Court, payments outside 
Court should not be recognised. The decree must 
bo taken to have been complied with and the 
decree-holder cannot bo called upon to deposit the 
value of improvements paid to defendants sub¬ 
tenants into Court as condition precedent for 
recovery of possession as the defendants tenants 
are not entitled to the sum and the defendants 
sub-tenants cannot get them either. Thesurrender 
of their rights in tbo land by the defendants sub¬ 
tenants in favour of the plaintiff landlord may not 
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bind the defendants tenants who maj enforce their 
rights against the defendants sub-tenants and the 
plantiif landlord standing in their shoes. 

[P 254 C 1] 

P- Govinda Meivon — for Appellant. 

K. Kuttikrishna idCenon — for Bespondent. 

Judgment. — This is an appeal by res¬ 
pondent 1 against the order of the Subordi¬ 
nate Judge of South Malabar at Calicut in 
an execution petition. The decree was for 
redemption of a kanom and was passed on 
29th June 1923 in favour of the melcharthdar. 
It determined also the amounts due to the 
several defendants as value of improvements, 
and directed that on the plaintiff paying into 
Court the kanom amount and the value of 
the improvements, less certain damages pay¬ 
able by defendant 2 and future rent until 
surrender, the defendants should give up 
possession of the property to the plaintiff. 
This decree was attached by a creditor of 
the decree-holder who had obtained a decree 
against him in o. s. No. 847 of 1932. The 
decree was sold in auction and was pur¬ 
chased by that decree-holder and the applica¬ 
tion for execution is by her. Execution was 
resisted by respondent 1 (defendant 2) on 
several grounds. Chief among them are (a) 
that the sale of a decree in court auction is 
invalid and therefore the petitioner derives 
no rights under her purchase, (b) the deposit 
of the kanom amount and the value of 
improvements is a condition precedent to 
execution and as it was made more than 
twelve years after the date of tho decree, 
execution is barred and (c) the direction 
that the amount payable by the plaintiff 
should bo set off' against future rent until 
surrender means only rent for three years 
and not for the full period from the date of 
the decree upto the date of execution as 
claimed by the petitioner. The learned 
Subordinate Judge, as did the learned Dis¬ 
trict Munsif, overruled tho objections and 
allowed execution to x^roceed. Defendant 2 
has preferred this second appeal raising the 
same objections. 

There is a memorandum of objections by 
tho respondent-petitioner in the Court below, 
that she should bo given credit for Govern¬ 
ment revenue paid by her which the defen¬ 
dants were bound to pay, and that as regards 
the value of iniproveinents which the decree 
directed should bo jmid to the sub-tenants, 
and which were actually paid by the original 
decree-holder, the learned Subordinate Judge 
was wrong in holding that such payments 
are not binding and that tho value should 
again ho deposited in Court as condition 


precedent to the delivery of possession. 
Rule 178 of the Civil Rules of Practice no 
doubt says that no decree shall be ordered 
to be sold in execution of another decree; 
but when such a sale takes place without 
any objection being raised by the judgment- 
debtor, the sale cannot be held to be void or 
inoperative. On the other hand, there is the 
authority of 34 Mad. 442^ for holding that 
the sale is good. There is no substance in 
the contention that the deposit of the kanom 
amount and the value of improvements was 
a condition precedent to the execution of the 
decree. The payment is no doubt a condition 
precedent to the recovery of possession but 
not to the filing of an execution petition for 
such recovery. The present execution peti¬ 
tion is within time and the obligation im¬ 
posed by the decree as regards payment is 
that it should be made before the properties 


are surrendered. 

The third point about future rent is a bit 
more complicated. Under o. 20, B. 12, Civil! 
P. C., where a suit is for the recovery of 
possession of immovable property and for 
rent or mesne profits, the Court in directing 
possession can direct an enquiry as to rent 
or mesne profits from the institution of the 
suit until the delivery of possession to the 
decree-holder or the relinquishment of pos¬ 
session by the judgment-debtor or the ex¬ 
piration of three years from the date of the 
decree, whichever first occurs. 9 M. L. J. 334 
and 1943-1 M. L. J. 253® are authorities for 
the proxx)sition that where a decree directs 
payment of future rent till surrender, it 
must be taken to mean, in conformity with 
the requirement of the Civil Procedure Code, 
that it is a direction for payment of rent for 
three years or until surrender, whichever 
event first occurs. These decisions would 
govei*n us, but for certain provisions of the 
Malabar Compensation for Tenants 
provements Act (1 [l3 of 1900) which 
contended, alter the position in favour of the 
decree-holder and enable him in a C£^ 
governed by the Act to set off against the 
improvements future rents until the actual 
date of surrender of possession. Both the 
lower Courts took this view. How far 
right has now to be examined. It may be 
stated at once that the view of the learned 
Subordinate Judge th at because the decree 

1. ('ll) 34 Mad. 442 : 1 I- O. 635, Mubbaraja 

Bowthen v. Kuppuswami Aiyangar. 

2. (’99) 9 M. L. J. 334, Krisbnan v. Kunhi Moidm 

3^r*43) 30 A. I. B. 1943 Mad. 364 : 209 I. O. 116: 

1943-1 M. li. J. 253, Godavarti Baja v. Baiu- 

chandraswamt Varu. 
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provides for the payment of future rent 
until surrender it must be taken that the 
decree means what it says and the period 
for which rent is to he allowed is not open 
to question must be held to be wrong in 
view of the decisions cited above. The 
answer to the question raised will depend 
upon the effect to be given to the provisions 
of the Malabar Compensation for Tenants’ 
Improvements Act and how far they could 
be said to abrogate by necessary implica¬ 
tion the requirements of O. 20, R. 12 , Civil 
V. C. The Act referred to above provides in 
S. 5 for the payment to the tenant of com¬ 
pensation for improvements on ejectment. 
The second part of the section is relevant 
and important for our present purposes and 
it is in these terms: 

“and every tenant to whom compensation is so due 
shall notwithstanding determination of the tenancy 
or the payment or tender of the mortgage-money 
(if any), be entitled to remain in possession until 
ejectment in execution of a decree or order of 
Court.** 

Sub-clause ( 2 ) says: 

“A tenant so continuing in possession shall 
during such continuance hold as a tenant subject 
to the terms of his lease or of the mortgage, as the 
case may be.” 

Under S. 6 the Court shall pass a decree 
declaring the amount found due for com- 
X)ensation and ordering that on payment by 
the plaintiff into Court of the amount so 
found due and also the mortgage money, the 
defendant shall put the plaintiff into posses¬ 
sion of the land with the improvements 
thereon. Sub-clauses ( 2 ) and (3) of the sec¬ 
tion run in these terms: 

_ “(2) If in such suit the Court finds any sum of 
lAoney due by the defendant to the plaintiQ for 
rent or otherwise in respect of the tenancy, the 
Court shall set off such sum against the sum found 
due under Bub*s. (1), and shall pass a decree de¬ 
claring as the amount payable to him on ejectment 
the amount (if any) remaining due to the defen¬ 
dant after such set-off. 

(3) The amount of compensation for improve¬ 
ments made subsequent to tbc date upto which 
compensation for improvements has been adjusted 
in the decree, and the revaluation of an improve¬ 
ment for which compensation has been so ad¬ 
judged, when and in so far as such revaluation 
may be necessary, with reference to the condition 
of such improvement at the time of ejectment as 
well as 'any sum of money accruing due to the 
plaintiff subsequent to the said date for rent or 
otherwise in respect of the tenancy, shall be deter¬ 
mined by order of the Court executing the decree 
and the decree shall be varied in accordance with 
such order.” 

It is thus clear from the aforesaid provi¬ 
sions that the decree in ejectment against 
the tenant does not determine the tenancy 
and convert him into a trespasser. He has a 
statutory right to continue in possession 


after decree until he is paid the value of his 
imjn’ovements. In other words, there is a 
tenancy created by the statute for the period 
during which the decree is in execution, and 
during this period the tenant holds under 
the terms of bis lease. The continuance of 
the tenancy notwithstanding ejectment, the 
provision for payment of compensation for 
improvements and for set-off of the rent 
against compensation and, especially the 
power conferred upon the Court by cl. (3) to 
value improvements subsequent to the date of 
the decree and revalue the original improve¬ 
ments as on the date of ejectment and to 
vary the decree accordingly, show beyond 
question that what is contemplated under 
the Act is a final adjustment of all rights 
and obligations between the two parties. 
Sub-section (3) of S. 6 speaks of any sum of 
money accruing due to the plaintiff sub- 
seuqent to the date upto which compensation 
for improvements has been adjudged in the 
decree and it is provided that this amount 
shall also be determined, and obviously this 
is for the purpose of set-off to be allowed 
under sub-s. (2). It follows that in a case 
coming under the Act, the Court has juris- 
diction to award future rent till the date of 
actual surrender and this jurisdiction must 
be exercised not only at the time of the 
decree but also later in the course of execu¬ 
tion. In view of the provisions referred to 
above of the Act, a fresh suit for rent for 
subsequent period would seem to be barred 
as pointed out in (1945) i M. L. J. 32G.* It 
was urged that this view would enable the 
landlord to wait indefinitely without paying 
the value of improvements and claiming 
rent for more than the la-escribed period of 
three years. But this argument ignores the 
very policy underlying the Malabar Com¬ 
pensation for Tenants' Improvements Act, 
namely, the landlord should not by way of 
ejectment proceedings determine the tenancy 
at his sweet will and pleasure without being 
under an obligation to pay for improvements 
and that till payment the tenant has a right 
to hold the property as tenant on condition 
of paying the rent reserved by the deed. 
So if the landlord keeps quiet without pay¬ 
ing for the improvements the tenant loses 
nothing. He continues to hold as before and 
when he is ejected he must get what is due 
to him for improvements setting off against 
it what is due for rent by him. The apixjal 
fails and is dismissed with costs. 

4. (’45) 32 A. I. R. 1945 Mad. 197 : I.fj.R. (1945) 

Mad. 870 : 1945-1 M. L. J. 326, Gopalan v. 

SankaraD Nair. 
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There is a memoranda of objections by 
the respondent. The revenue of the property 
is to be paid by the tenants. If they did not 
pay, the landlord ■wUl of course have to pay 
it and recover it .from them. The District 
Munsif allowed to the petitioner the revenue 
that he paid subsequent to the filing of the 
suit and previous to the filing of the execu¬ 
tion petition, the payments being evidenced 
by the receipts, Exs. P-2 to P-2 (i) and P-2 (l). 
The Subordinate Judge disallowed this on the 
ground that there was no direction in the 
decree awarding future revenue. It is obvi¬ 
ously wrong. The direction of the District 
Munsif will be restored. The next point re- 
lates to the value of improvements paid to 
the sub-tenants and dealt with by the 
District Munsif in para. 18 of his judg¬ 
ment discussing point NO. 5. It is not dis¬ 
puted that the payments were made in 
pursuance of the direction in the decree. 
The persons who received the payments 
were entitled to receive them, acknowledged 
their receipt and applied to the Court for 
recording satisfaction, which prayer was 
granted. It is not for the appellant to con¬ 
tend that as the decree provides for payment 
into Court, payments made outside the 
Court to persons entitled to receive them 
should not be recognised. The surrender of 
their rights in the land by the sub-tenants in 
favour of the landlord may not bind the ap¬ 
pellant tenant; but that is a different question. 
The improvements were made by the sub-ten¬ 
ants. They are the persons entitled to their 
value. The decree-holder paid the amounts 
into their hands already and satisfaction was 
recorded. There is no point in asking the 
landlord to deposit the said amounts into 
Court as condition for recovery of posses¬ 
sion; respondent i is not entitled to the sum 
and the sub-tenants cannot get them either. 
As pointed out by the learned District Mun¬ 
sif, the appellant-tenant may have rights of 
his own to enforce against the sub-tenants 
and the landlord who now stands in their 
shoes. This portion of the lower Court’s 
order directing the respondent to deposit in 
Court the valuo of improvements payable to 
defendants 44, 61, 67, 68, 63, 71, 83, 84, 90,101 
and 113 as a condition precedent to delivery 
of possession to the petitioner will stand set 
aside. The memoranda of objections is 
hence allowed but without any order as to 
costs as the respondent has got costs in the 
appeal. No leave. 

C.h.K./g.N. Appeal dismissed. 


[Case No, 137,] 

A. I. R. (33) 1946 Madras 264 

Byers J. 

In re P, A. Baju Ohettiar and others-^ 

Appellants, 

Criminal Appeals Nos. 378 and 379 of 1945, 
Decided on 17th October 1945, from judgment of 
Chief Presidency Magistrate, Egmore, Madras, 
D/. 28th March 1945. 

(a) Hoarding and Profiteering Prevention 
Ordinance (1943), S. 2 (b) — ‘Person* — Being 
Ordinance passed under S. 72, Government of 
India Act, 1915, it is Central Act for purposes 
of General Clauses Act — ‘Person’ includes 
absentee partners of a partnership. 


Hoarding and Profiteering Prevention Ordi¬ 
nance, 1943 framed under S. 72, Government of 
India Act, 1915, read with S. 317, Government of 
India Act of 1935 is the Central Act for the pur¬ 
poses of the General Clauses Act. Definition of 
‘person’ given in S. 3 (39), General Clauses Act, 
therefore, applies to ‘person’ as used in S. 2 (b) of 
the Ordinance. Hence absentee partner of a part¬ 
nership firm is a dealer within the meaning of 
S. 2 (b) of the Ordinance and can be punished for 
contravention of any provisions contained therein. 

[P 255 C 2] 

(b) Hoarding and Profiteering Prevention 
Ordinance (1943), S. 6 (as amended in 1944} — 
Effect of amendment. 

Though the amendment in 1944 to S. 6, Hoard¬ 
ing and Profiteering Prevention Ordinance, 1943, 
refers to the liability of a dealer or producer, this 
liability already existed in absolute terms under 
the section itself prior to its amendment. It cannot 
be said that for the first time it imposed upon the 
dealers or producers the liability which ordinarily 
attached only to salesmen and other employees in 
a shop. Its effect is rather the reverse, namely, to 
extend to salesmen and other employees a liability 
which under the unamended section attached only 
to the dealer or producer. The liability of a dealer 
or producer can, however, be avoided under the 
amendment by showing that due diligence to pre¬ 
vent the contravention has been exercised. 

[P 255 0 2] 

(c) Criminal trial — Offences under S. 6 (1) 
read with S. 13 (1), Hoarding and Profiteering 
Prevention Ordinance — Accused making 200 
per cent, profit — Accused fined Rs. 2000 on 
each count — Offences not forming pan of or¬ 
ganised system of black-market transactions 
_Fine reduced to Rs. 1000 on each count. 


Where an accused partner of a firm was charged 
mdot S. 6 (1) read with S. 13 (1), Hoarding and 
Profiteering Prevention Ordinance, for seUmg soda 
ish on four different occasions at 200 per cent, 
irofit and was fined Bs. 2000 on each co^t : 

Held that as the offences were isolated and did 
lot form part of an organised system of black- 
narket transactions and as it could not be shown 
hat the firm of the accused was of such a size as 
my penalty less than Bs. 2000 would be uieSeo- 
ive, the fine of Bs. 1000 on each count would be 
uffioient. CP.266 C 1] 

K, S. Jayarama Ayyar, S. S. J^jagopalan 
fT 'IT ^/innnfilan — fot Appellants. 


Crown Prosecutor — for the Crown. 


Judgment. — The four appellants are 
partners in a business in Madras, three of 



1946 


Madras 255 


In re Baju Chettiar (Byers J ,) 


them being absentee partners living in 
Coimbatore and the fourth being in actual 
charge of the business. They have been con. 
victed of four offences punishable under 
S. 6 (l) read with s. 13 (l). Hoarding and 
Profiteering Prevention Ordinance, in respect 
of sales of soda ash at prices which showed 
a profit of between 2X0 per cent, and 2X6 per 
cent, instead of the statutory 20 per cent, 
above the landed cost The absentee partners 
have been sentenced to pay fines totalling 
R3. SOO each and the managing partner at 
Madras has been sentenced to pay fines of 
Rs. 2000 on each of the four counts. The 
fines have all been paid. On the facts Mr. 
K. S. Jayarama Ayyar raises no contest and 
he confines himself to two arguments; the 
first is that the definition of a dealer or 
producer contained in the Ordinance does 
not include the absentee partners at Coim¬ 
batore, and the second is that the fines are 
in any event excessive. 

According to s. 2 (b) of the Ordinance a 
dealer is defined to be “a person carrying on 
the business of selling any article, whether 
wholesale or retail ” and Mr. Jayarama 
Ayyar’s contention is that the absentee 
partners cannot be brought within the scope 
of this definition because the General Clauses 


Act does not apply to an ordinance framed 
by the Governor-General. Under S. 3 (39), 
General Clauses Act, a ‘person’ is defined in 
this way : “A person shall include any 
company or association or body of indivi. 
duals, whether incorporated or not” and 
Mr Jayarama Ayyar argues that although 
the General Clauses Act applies to the 
Defence of India Act and the rules framed 
thereunder so as to impose liability on ab- 
sentee partners and proprietors, the absentee 
partners at Coimbatore cannot be made 
liable in these cases because the Hoarding 
and Profiteering Prevention Ordinance is 
not a Central Act. This argument is readily 
disposed of by a reference to S. 30, General 
Clauses Act, where a Central Act is, by a 
later amendment, thus defined : 

“In this Aot.the expression ‘Central Act’ wher¬ 
ever it occurs.shall be deemed to include 

an ordinance made and promulgated by the Gover- 

nor-Genoral under.S. 72, Government 

of India Act, 19X5.’’ 

The preamble to the Hoarding and Profi. 
teering Prevention Ordinance is in these 
words : 


“Now, therefore, in exercise of the powers con- 
ferred by S. 72, Government of India Act, as set out 
in 8oh. IX to the Government of India Act, 1935, 
(26 Geo. V C. 2), the Governor-General is pleased 
to make and promulgate the followingOrdinance.” 

Section 817 , Government of India Act, read 


with sch. IX, makes it clear that 8. 72, 
Government of India Act, 1915, continues to 
have effect notwithstanding the repeal of 
that Act by schedule x of the Act of 1935. 
Tuns there is no difficulty in finding that an 
Ordinance framed under s. 72 of the Act of 
19X5, read with S. 317 of the Act of 1935 is a 
Central Act, for the purposes of the General 
Clauses Act. Consequently all members of 
the partnership to which the appellants 
belong are dealers. Apart from this aspecti 
of the matter Mr. Jayarama Ayyar contends 
that a dealer or producer within the mean¬ 
ing of the Ordinance can mean only the 
person actually effecting the sale, and, in 
support of this argument, he refers to an 
amendment made in December 1944 to s. 6 
of the Ordinance. It is in these words : 

“To the said 8. 6 the following Bub-section shall 
be added, namely,'where any article is sold, offered 
for a sale or otherwise disposed of in contravention 
of sub-s. (1) by a dealer or producer through any 
person employed by him or acting on his behalf, 
such person and also, unless they prove that they 
exercised due diligence to prevent such contraven¬ 
tion, a dealer or producer as the case may be, and 
any person having charge on behalf of the dealer 
or producer of the place where the contravention 
occurred shall be liable to puoLsbment provided by 
sub-s. (1) of 8 13, whether or not they were pre¬ 
sent when the contravention occurred’.” 

Mr. Jayarama Aiyac contends that this 
section imposed upon absentee dealers or 
producers for the first time the liability 
which ordinarily attached only to salesmen 
or other employees in a shop; but it seems 
clear from the wording of the amendment 
that its effect is rather the reverse, namely, 
to extend to salesmen and other employees a 
liability which under the unamended section 
attached only to the dealer or producer. In 
addition, the li ibbity of a dealer or producer 
under S. G can under the amendment be 
avoided by showing that due diligence to 
prevent the contravention has been exercis¬ 
ed The amendment refers to the liability 
of a dealer or producer, but this liability 
already existed in absolute terms under the 
section prior to its amendment. Consequently, 

I am unable to agree with Me Jayarama 
Aiyar that the absentee partners can escape 
liability merely hy proof of non-residence in 
the place where the business was transacted. 
The fact that they were absentee partners 
and had nothing directly to do with the 
sales forming the subject matter of the 
charges has been recognized by the learned 
Magistrate in iinpwsing small fines on each 
of the four charges. 

Turning to the fines imposed on appol. 
lanb 4 there is no doubt that a i*enalby of 
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Es. 8000 is extremely severe. I have ask¬ 
ed the learned Crown Prosecutor whether 
he is in a position to satisfy the Court that 
these are not isolated offences but are parts 
of an organized system of black-market 
transactions. No such information is avail¬ 
able nor is he in a position to state that the 
firm is of such a size that any penalty less 
than that imposed would be ineffective. 
Under these circumstances I consider that 
fines of Rs. 1000 on each count will be suffi¬ 
ciently severe. The range of profits taken 
by these illicit transactions exceeded 200 per 
cent, so that severe sentences are necessary. 
In the result the convictions are upheld 
but the sentences on appellant 4 are re¬ 
duced to RS. 1000 on each of the four counts. 
In other respects the appeals are dismissed. 
Mr. Jayaram Ayyar asks for a certificate 
under S. 205 (l), Government of India Act, 
on the ground that this case involves a sub¬ 
stantial question of law regarding the inter¬ 
pretation of S. 317 of the Act. In my opinion 
the question raised in these appeals turns 
upon a plain reading of the unambiguous 
words of the sections involved, and I do not 
consider that any substantial question of 
law is involved. The certificate is refused. 

c.r.k./d.r. Order accordingly. 


[Case No. 138.] 

A. 1. R. (33) 1946 Madras 256 
Leach C. J. and Roman J. 

Board of Commissioners for Hindu 
Beligious Endowments, Madras, re¬ 
presented by its President — 

Appellant 


V. 

Thummalapalli Sivarao and others 

— Respondents, 

Appeal No. 380 of 1944, Decided on 6th Novem¬ 
ber 1945, against decree and judgment of Dist. 
Court, Kistna at Chilakalapudi, D/- 29th June 
1944. 

Madras Hindu Religious Endowments Act 
(2 fllj of 1927), S. 57—Board has power to ap¬ 
point any trustee, whether hereditary or non- 
hereditary, to be managing trustee. 

Under S. 63, Madras Hindu Religious Endow¬ 
ments Act. which refers to excepted temples only, 
the Board is expressly empowered to define the 
powers and duties of the trustees, and it includes 
the power to appoint any one of the trustees to be 
the managing trustee for a period. Section 67, 
which refers only to non-excepted temples, confers 
the same powers as S. 63. In framing a scheme 
under S. 57 the Board has the power to appoint 
any trustee, whether hereditary or non-hereditary, 
<o be the managing trustee ; (’43) 30 A.I.R, 

Mad. 136, A'pplied. [F 256 C 2] 

K. Siibba liao and M. Seshachalapathi — 

for Appellant. 

F. Rangachari — for Respondents. 


Leach C. J. — This is an appeal from a 
decree of the District Judge of Kistna 
amending a scheme framed by the Hindu 
Religious Endowmenia Board under S. 57, 
Madras Hindu Religious Endowments Act. 
The scheme was framed in respect of the 
Sri Bhimeswaraswami temple at Gudivada. 
It is now admitted to be a non-excepted 
temple and that the family of Thummala- 
palli Yenkatakrishnayya possessed a here¬ 
ditary right to the trusteeship. On 18 th 
June 1926 the Board framed a scheme under 
which it vested the management of the 
temple in a Board of three trustees, one of 
them to be a member of this family. On 
5th November 1942 the Board modified the 
scheme. Clause ( 5 ) of the modified scheme 
provided that the Board should appoint one 
of the trustees as the managing trustee for 
such period as it might deem fit with power 
to remove him from the office of managing 
trustee for good and sufficient cause and 
that the Board might entrust him with such 
powers as it might deem fit from time to 
time in the interests of the administration. 
The hereditary trustee objected to this pro¬ 
vision and filed a suit in the District Court 
for its cancellation. 

The learned District Judge held that cl. (6) 
of the modified scheme was ultra vires the 
Board. He considered that the Board had 
no power to appoint one of the other two 
trustees as the managing trustee. In accord¬ 
ance with his finding he amended the 
scheme by providing that there should be 
three trustees, **one of them being the here¬ 
ditary and managing trustee from Thum¬ 
malapalli Venkatakrishnayya’s family in 
which it is vested.’* He directed that the 
hereditary trustee should always be the 
managing trustee subject to certain safe¬ 
guards. The Board have appealed on the 
ground that the Judge erred in holding 
that it had exceeded its power in inserting 
cl. ( 5 ) in the modified scheme. The contention 
is well founded. In I. D. R. (1943) Mad. 409 
this Court held that under S. 63, Madras 
Hindu Religious Endowments Act, the 
Board had power to appoint any trustee; 
whether hereditary or non-hereditary, to be 
the managing trustee for a period. Sec¬ 
tion 63 expressly empowers the Board to 
define the powers and duties of the trustee, 
or trustees, and it was by virtue oi this 
provision that the Court held that the Board 
had power to appoint any one of the trustees 

1. (’43) 30 A.I.R. 1943 Mad. 186 : I. D. R. (1943) 

Mad. 409 : 206 I. O. 627, Krishnamachatlu v. 

Bangacbarlu. 
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to be the managing trustee for a period. 
Section C3 refers to excepted temples. Sec¬ 
tion 57, under which this scheme was framed, 
only refers to non-excepted temples, but the 
section confers on the Board the same 
powers in this respect as are conferred on 
the Board by S. 63. Therefore, the decision 
in I. li. E. 1943 Mad. 409^ has direct applica¬ 
tion here. It follows that the District Judge 
erred in holding that the Board had no 
power to appoint a non-hereditary trustee 
as the managing trustee. 

There is no reason, provided that the 
hereditary trustee is a fit and proper per¬ 
son, why he should not be appointed to the 
office; and, in a case like the present one, 
preference should be given to him. In these 
circumstances learned counsel have inti¬ 
mated to the Court that they will probably be 
able to agree to amendments in the scheme 
framed by the District Judge so as to satisfy 
all the parties. We allow the case to stand 
adjourned until 5th November 1945 with a 
view to a settlement. 

[This appeal coming on for orders by 
adjournment this- the Cth day of November 
1945, the Court delivered the following judg¬ 
ment :] 

The parties have agreed upon the terms 
of the scheme. The scheme agreed upon will 
be substituted for the scheme settled by the 
District Judge, whose decree will be amend¬ 
ed accordingly. The costs of the parties will 
come out of the estate. 

c.r.k./d.s. Order accordingly. 


[Case No. 139.] 

A. I. R. (33) 1946 Madras 257 
Kuppuswami Aiyar J. 

/ n re Devata Talipnlamma alias 
Mahalakshmamma hy her husband 
and general power .of -attorney holder 
Devata Kamaraju — Petitioner. 

Civil Misc. Petn. No. 53R0 of 191o, Decided on 
5lh December 1945, from order of District Munsif, 
J’eddapuram, D/- 17tb January 1945. 

(a) Court-fees Act (1870), S. 5 — Petitioner, 
recognised pauper in lower Court, claiming to 

file revision without paying court-fee_Matter 

referred to Taxing Officer — Petitioner served 
with notice—Ex parte order by Taxing Officer 
— Order held was final. 

Tlic petitioner who was recognised as a pauper 
in the lower Court, claimed to file the revision 
petition without paying the court-fees. On his 
disputing the liability to pay court.fce the matter 
was po.'tcd before the Master as the Taxing Olliccr. 
When the petitioner was called, he was absent 
though served with a notice, and the Taxing 
Officer passed the order directing him to pay the 
court-fee. It was contended that as the order was 
an cx 'parlc one, it was a nullity ; 

1946 M/33 & 34 


Sold that as the order was passed after notice, 
it was not a nullity and was final under S. 5 : 
(’25) 12 A. I. E. 1925 Pat. 392 (P. B.), Dtsting, 

[P 257 C 2] 

Court-fees Act — 

(’44) Chitaley, S. 5, N. 14, Pt. 15. 

(’36) Aiyar, S. 5, P. 37, Pt. 21. 

(b) Civil P. C. (1908), O. 33, R. 8—Petitioner 
filing revision petition cannot file same without 
payment of court-fees. 

The scheme of the Civil Procedure Code clearly 
shows that O. 33 was intended to relate only to 
proceedings in the Court in which the suit was 
filed. In respect of the proceedings subsequently 
instituted by way of appeal there is another provi¬ 
sion made in O. 44. There is, however, no provi¬ 
sion separately made enabling parties to file 
applications without paying court-fees in the High 
Court except when proceedings are taken by way 
of appeal. Hence a petitioner filing a revision peti¬ 
tion under S. 116 is not entitled to say that he can 
file the same without payment of court-fees by 
reason of the provisions of O. 33, It. 8. 

[P 258 C 1] 

Petitioner in person. 

Order. — This is a petition by the peti¬ 
tioner in C. R. P. No. 1239 of 1945 on the file 
of this Court for directing a refund of the 
court-fees paid by him in the said civil 
revision petition. He had filed this revi¬ 
sion against the order passed in O. S. No. 22C 
of 1943 on the file of the District Court, 
Peddapuram. His contention is that he was 
recognized as a pauper, and therefore he is 
entitled to file the revision petition without 
paying the necessary court-fees. The peti- 
tion was returned to him for paying neces¬ 
sary court-fees and he would not pay the 
same. The matter was posted before the 
Master and he passed the following order 
on 22nd August 1945 : 

“The petitionee is called. He is absent. The 
appeal examiner’s view is correct. Deficit court-fee 
will be paid in two weeks.” 

Under S. 5, Court-fees Act, the decision of 

the Taxing Officer is final but it is urged! 

that it was only an ex parte order and there. 

fore a nullity. But this is not a case in which 

the petitioner was not given notice. He 

was called and he was absent. Therefore 

the Taxing Officer had to pass an order in 

his absence. I\Iy attention is drawn by the 

petitioner to certain observations of the 

Patna High Court in 4 Pat. 33Gf to the 

effect that the decision of the Taxing Officer 

is not final where he has proceeded ex parte. 

That is on the question as to the value of 

the subject-matter of the suit and further 

it is also stated in that observation that the 

decision would not be final if it has pro. 

ceeded ex parte and without giving an op- 

portunity to the suitor to show by addu cing 

17 (’25) 12 A.L.E. (1925) Pat. 392 : 4 Pat. 336787 
I. C.137 (F.B.), Krishna Mohan Sinba v. Eaghu- 
nandan Pandav. 
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evidence what the value of the subject- 
matter is. In this case the petitioner had 
been given notice but he was absent. In 
view of s. 5, Court-fees Act, I have no 
jurisdiction now to go into the question as 
to whether the court-fee paid was payable 
or not. Even on the merits I do not think 
I will be justified in ordering a refund. It 
is true that in O. 33, B. 8 it is stated that 
where once a person had been permitted to 
file a suit as a pauper he shall not be liable 
to pay any court-fee other than the fees 
payable for service of processes in respect 
of any petition, appointment of a pleader 
or other proceeding connected with the 
suit. It is urged that the civil revision 
petition is a proceeding connected with 
the suit and that the words “in the same 
Court or in the same forum’" are not 
found in o. 33, R. 8 and, therefore, even 
though the civil revision petition is filed 
in the High Court he is entitled to file 
a petition without court-fees, because it 
is a proceeding connected with the suit. 
There will be some force in this argument 
if the only provision for the purpose of 
deciding this point is O. 33, B. 8. The scheme 
of the Code clearly shows that order 33, 
was intended to relate only to proceedings 
in the Court in which the suit was filed and 
that in respect of the proceedings subse¬ 
quently instituted by way of appeal, there 
is another provision made as to how parties 
should conduct those proceedings as pau¬ 
pers. I do not hence think I will be justifi¬ 
ed in accepting the contentions of the peti¬ 
tioner that he is entitled to i^ay no court-fee 
on a petition filed for revision of the lower 
Court’s order under S. 115, by reason of the 
provisions of O. 33, R. 8. It is also significant 
that there is no provision separately made 
enabling parties to file applications without 
paying court-fees in the High Court except 
when proceedings are taken by way of ap¬ 
peal. In the result the petition is dis¬ 
missed. 

C.R.K./D-H. Petition dismissed. 


[Case No. 140.] 

A. 1. R. (33) 1946 Madras 258 
Wadsworth and Patanjali Sastri JJ. 

Maganti Venkataswami Naidu — 

Appellant 

v. 

A^inapareddi Nagireddi alias Mutyalu 

Reddi—Responde n t. 

Appeals Nos. 79 to 81 of 1944, Decided on 6tb 
March 1945, against appellate orders of Sub*Judge, 
Tenali, D/- 31st December 1943. 


(a) Madras Agriculturists' Relief Act (4 [IVJ 
of 1938), S. 19—Second appeal from mortgage 
decree pending at commencement of 'Act 
Petition for relief filed in High Court during 
pendency of appeal but no reference to it in- 
judgment in second appeal—Subsequent order 
remanding petition to trial Court—Trial Court 
scaling down debt — After delivery of judg« 
ment Court in second appeal has no power to 
remand petition for disposal to trial Court and 
consequently trial Court has no power to scale- 
down debt. 


Daring the pendency of a second appeal from a- 
mortgage decree, pending at the time of the com¬ 
mencement of Act 4 of 1938, the mortgagor 

bled a petition to the High Court for relief under 
the Act. There was no reference in the judgment 
or the decree passed in second appeal, to the peti¬ 
tion under the Madras Act 4 [IV] of 1938. By a. 
subsequent order the petition was remanded to the 
trial Court for disposal according to law and the 
trial Court bolding the view that because the High 
Court had remanded the petition for disposal it 
had power to modify the decree passed in second- 
appeal, scaled down the debt : 

Held that the High Court had no power, after 
it had delivered judgment in the second appeal, to 
modify that judgment by conferring upon one of 
the parties a relief under the Act which was not 
obtained at the proper time. Hence the order of the 
High Court remanding the petition to the trial 
Court for disposal would not give to the trial Court 
any power which it did not already possess to 
modify the decree in second appeal. The decree iu 
second appeal being final any finding by the trial 
Court regarding the relief which might have been 
obtained had the proper procedure been taken 
would not affect that decree and the trial Court 
bad, therefore, no power to modify that decree and 
to scale down the debt i (’41) 28 A. I. B- 1941 
Mad. 929 (F.B.), Foil. [P 260 C 11 

(b) Civil P. C. (1908), S. 144 —Decree varied 
in appeal—Sale held under decree when may 
be set aside. 


It is only where and in so far as a decree is 
varied or reversed that restitution can be made, 
ind the restitution to be made is that which will,. 
50 far as may be, place the parties in the position 
(vhioh they would have occupied but for _ such 
iccree or such part thereof as has been varied or 
reversed. The true criterion is to consider what 
would be the position had the appellate Court s 
lecree been passed by the Court of first instance. 
Ef the sale which has been held m ex^ution of the 
leoree of the Court of first instonce ^ 
would have been held even if the Court of fi«t 
nstance bad decreed only the amount eventuaUy 
•ound due in appeal, there is no legal or equitable 
-eason for setting aside that sale or 




C P C. ■ II 

(’44) Chitaley, S. 144, Note 20, Pt. 4. 

(’41) Mulla, Page 453, Note “where a decree is 

varied or reversed.” 


Jf. S. Ramachandra Rao —for Appellant. 


K. Kotayya —for Respondent. 

Wadsworth J. — These three appeals 
are preferred by the decree-holder in a mort¬ 
gage suit against the orders resulting^ from 
proceedings after the decree. The suit was 
one of 1928 . It was dismissed by the trial 
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Courfc. The first appellate Court passed a 
decree in January 1934 for payment of 
Rs. 3031-7.0 as on 22nd April 1934, the date 
fixed for redemption. A second appeal was 
lUed to this Courfc. While that second appeal 
was pending, the decree-holder took oat exe¬ 
cution. On 1st February 193G, a portion of the 
hypotheca which belonged to defendant 8 
who was not one of the mortgagors was sold 
for Rs. 1785 to the decree-holder, who got 
delivery. On 4th January 1937, there was a 
further sale of items belonging to the morfc. 
gagors, defendants 1 to 3, for a sum of Rs. 855 
in favour of the decree-holder who also got 
delivery. The second appeal came up for 
hearing on ist November 1938. By this time, 
Madras Act 4 [IV] of 1938 had come into 
force, but the precise effect of its terms was 
subject to a good deal of legal speculation 
and there was much uncertainty as to the 
procedure to be followed in obtaining relief 
with reference to matters pending in appeal. 
On the day on W'hich the second appeal came 
up for hearing, defendant 8 filed C. M. P. 
No. 4038 of 1988 claiming relief under the Act. 
It seems likely that the decree-holder asked 
for time to file a counter affidavit. The hearing 
of the second appeal was concluded on 2 nd 
November and judgment was pronounced 
that day reducing the amount of interest so 
that the total decree was for rs. 2335-10-0 as 
on the date fixed for redemption by the first 
appellate Court. To this decree would have 
to be added interest at 12 per cent, for 
approximately 3^ years. There is no re¬ 
ference in the judgment or the decree to the 
petition filed under Madras Act 4 Civ] of 
1938. Counter affidavits were in due course 
filed in this petition which came up for hear- 
iug on 27th .Tilly 1939 and in a brief order 
it W'as remanded to the District Munsif of 
Tenali for disposal in accordance with the 
provisions of Act 4 [iv] of 1938. 

In the District Munsif’s Court there w^as 
an order scaling down the debt to Rs. C37 
which i>urported to bo passed on consent. 
Against that order there was a review peti¬ 
tion which was dismissed and against the 
dismissal there was a revision petition which 
was allowed with the result that the review 
was allowed and the original petition was 
restored to file. Meanwhile, defendant 8 had 
been prosecuting an application for restitu¬ 
tion as a result of the scaling down of tho 
decree following the second appellate deci¬ 
sion. Originally, both the sales were set aside 
and there was an appeal to the District 
Court in which the second sale in respect 
of the properties of the mortgagors was 


held to be unassailable, while the sale of 
defendant S’s property was set aside. A second 
appeal was filed in respect of this order 
which w’as reversed and remanded to the 
trial Court so that the question of restitution 
could be heard along with the question of 
the scaling down of the decree. The result of 
all these proceedings is that the lower appel¬ 
late Courfc has now restored the original 
. order scaling down the decree to Rs. C37, 
has directed the setting aside of tho sale of 
defendant S's properties on payment of 
the amount of the decree as scaled down 
and has also directed the ascertainment of 
mesne profits on the lands for the period 
during which they were in the possession of 
the decree-holder. .-Vgainst these orders, the 
present appeals are preferred. C. M. S. A. 
No. 79 of 1944 is against the order for resti¬ 
tution. C. M. S. A, No. SO of 1944 is against 
the order for mesne profits and C. M. S. a. 
No. 81 of 1944 is against the order scaling 
. down the debt. 

It will be convenient to deal with the last 
appeal first, in order that wo may ascertain 
what is the amount which the dccree-holder 
was entitled to recover as a result of these 
proceedings. The Courts below appear to 
have taken the view that because this Court 
remanded tho petition for disposal by the 
trial Court there was no longer any question 
of the power of the trial Courfc to modify 
the decree in the light of the provisions of 
Act 4 [iv] of 1938. We cannot agree with 
this view. Though there was, for sometime, 
considerable doubt as to the powers and 
procedure of an appellate Court dealing 
wifch questions under Madras Act, 4 Civ] of 
1938, raised for the first time at or shortly 
after the passing of judgment in api;)eal, 
those doubts have been set at rest by the 
decision of the Full Bench in l.L.R. (1912) 
Mad. 310.^ Tho Full Dench held that when 
judgment has been pronounced, the Court 
has no power to make any order affecting 
the judgment which has been delivered, un¬ 
less passed on an application for review; 
and in tho ca.se under consideration of tho 
Full Bench it was held to be illegal to have 
added to tho judgment a provision for the 
determination of the relief which was due 
under Madras Act 4 [tv] of 1938 and its 
subsequent incorporation in the decree. The 
1’ ull Bench went on to consider the practice 
of dealing with an application for relief 
under the Act made before tho delivery of 

1. (’41) 23 A.I.R. 1041 Mad. 929 ; I. L. R. (1942) 
Mad. 3-lG : 19S I. C. 117 (F. li.). Srinimn R^ddi 
Srirama Reddi. 
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judgment by directing an enquiry and order, 
ing in the judgment that the amount found 
due should be subject to the finding as a 
result of that enquiry. This practice was 
held to be inexpedient, but was not declared 
to be illegal. It is, however, quite clear from 
the judgment of the Full Bench that when 
once the appellate Court, after the passing 
of the Act 4 Civ] of 1938, has delivered judg. 
ment in a case in which relief might have 
been granted, but has not been granted, in 
the judgment, it has no power at a subse. 
quent stage to add anything by way of a 
rider to its judgment which will confer a 
relief which should have been sought and 
obtained before the judgment was pro. 
nounced. 

Having regard to this decision, it seems 
to us impossible to contend that merely 
because an application for relief was filed 
at the time of the hearing of the appeal, the 
right of the party concerned to relief under 
the appellate judgment must be deemed to 
be in suspense and capable of being subject 
to a further adjudication after the appellate 
Court has disposed of the appeal. Once it is 
granted that the Court which heard the 
second appeal had no power, after it had 
delivered judgment, to modify that judgment 
by conferring upon one of the parties a 
relief under the Act which was not obtained 
at the proper time, it follows clearly that 
the order of this Court remanding this peti. 
tion to the trial Court for disposal, would 
not give to the trial Court any power which 
it did not already possess to modify this 
Court’s decree. The decree in second appeal 
being final, any finding by the trial Court 
regarding the relief which might have been 
obtained had the proper procedure been 
taken, will not affect that decree. It follows, 
therefore, that C.M.S.A. No. 81 of 1944 must 
be allowed with costs throughout and the 
application for relief under Act 4 Civ] of 
1938 will be dismissed, with the result that 
the decree of this Court in second appeal 
awarding a sum of Rs. 2335-10-0 with further 
interest will govern the rights of the parties. 

There remains the question of restitution. 
In view of our decision on the scaling down 
question, the modification of the decree as a 
result of the second appeal is merely the 
reduction of the amount decreed by the 
lower appellate Court from Rs. 3031-7-0 to 
RS. 2335-10-0 with further interest at 12 per 
cent. The two sales together realised a sum 
of RS. 2640. The first sale was that in respect 
of which restitution is sought. It realised a 
sum of RS. 1785. It is contended by Mr. 


Kotiah, on the authority of the decision in 
27 Mad. 98,* that whenever a decree is varied 
in appeal, a sale held under the trial Court's 
decree has necessarily to be set aside if the 
purchaser is the decree-holder. The decision 
on which reliance is placed is a decision 
passed under 8. 583 of the old Code of Civil 
Procedure, the terms of which are entirely 
different from those of S. 144 of the present 
Code of Civil Procedure. In 42 M.ii.J. 316,* 
a Bench of this Court had to consider a 
question similar to that which is now raised 
and it held that whatever be the merits of 
the decision in 27 Mad. 93* with respect to 
the law as it then stood, that decision is not 
any authority for the interpretation of the 
law as it now exists. Under s. 144 of the 
present Code, the position is plain. It is only 
where and in so far as a decree is varied or 
reversed that restitution can be made, and 
the restitution to be made is that which 
will, so far as may be, place the parties in 
the position which they would have occupied 
but for such decree or such part thereof as 
has been varied or reversed. The true crite¬ 
rion seems to be to consider what would be 
the position had the’appellate Court's decree 
been passed by the Court of first instance. 
If the sale which has been held is one which 
would have been held even if the Court of 
first instance had decreed the amount even¬ 
tually found due in appeal, there is no 
legal or equitable reason for setting aside 
that sale or ordering restitution. On the facts 
of the present case, it is clear that at the 
time when the sale of the eighth defendant’s 
property was held, the amount due to the 
decree-holder on the basis of the eventual 
decree passed in second appeal would have 
been very much more than the amount for 
which the property, was sold. It cannot, 
therefore, be said that the sale of the eighth 
defendant’s property was the result of the 
error in the original Court’s decree. Even if 
we take the two sales together, it would ap¬ 
pear that the total amount for which both 
the properties were sold approximates very 
closely to the amount which has been ulti¬ 
mately found due. In such circumstances, 
there is no case for restitution at all. 

In the result, we allow o. M. s. A. N03. 79 
and 80 of 1944 with costs throughout— one 
advocate’s fee—and the restitution applica¬ 
tion will be dismissed. 

c.R.k./G.B. . Appeal s allowed. 

2. (’04) 27 Mad. 98, Syed Nathada Sahib v. Nallu 

Mudali. • 

3. (’22) 9 A. I. R. 1922 Mad. 96 : 68 I. 0. 516 : 

42 M. li. J. 315, Suiidararama v. Raghava. 
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Leach O. J. and Lakshmana Kao J. 

V. L. Y, Venkatachalam Chettiar and 
another — Ayvellants 

V. 

Province of Madras^ represented by 
Collector of Tanjore at Tanjore and 
another — Respondents. 

Second Appeal No. 970 of 1944, Decided on 4tli 
December 1945, from decree of Sub-Judge, Tan- 
jore, in A. S. No. 52 of 1943. 

Madras Revenue Recovery Act (2 [II] of 
1864), S. 59—Suit for declaration that sale and 
demand for arrears of quit rent were ultra vires 
—Plaintiff need not ask for consequential relief 
for possession. 

A suit under S. 59, Madias Revenue Recovery 
Act, corresponds to a suit under O. 21, Rr. 63 and 
103 of Civil P. C., and in such a suit the plaintifi 
is not required to ask for a consequential relief. 
The mere fact that the plaintiS has asked for a 
general declaration that the Government bad no 
power to collect water cess or arrears of quit rent 
does not take the suit out of S. 59. The suit only 
contains an additional ground for relief. Such a 
suit does not come within the mischief of the pro- 
visa to S. 42, Specific Relief Act: 29 Mad. 151 
(F.B.), Rel. on. [P 261 C 2; P 262 C 1} 

A. Swaminatha Iyer and S. Thayagaraja 
Iyer — for Appellants. 

Government Pleader and T. K. Swbrujnania 
Pillai — for Respondents. 

Leach C. J.— The appellant, the plaintiff 
in the suit, was the owner of the inam vil. 
lage of Dalavapalayam in the Tanjore dis¬ 
trict. In proceedings instituted under the 
Madras Revenue Recovery Act of 1864 the 
village was sold for arrears of water cess 
and quit rent alleged to be due to Govern¬ 
ment. The purchaser was defendant 2. The 
attachment and sale had been ordered by 
the Revenue Divisional Officer. The plaintiff 
applied to the Collector under S. 38 of the 
Act for an order setting aside the sale on 
the ground of material irregularity in the 
publication and the conduct of the sale. By 
an order dated 5th June 1940 the Collector 
dismissed the application. On 17th June 1940, 
the plaintiff served upon the Provincial 
Government defendant 1 , a notice under 
S. 80 , Civil P. 0. On 26th August 1940, he 
filed the present action in the Court of the 
District Munsif of Tanjore. In his plaint ho 
alleged that he was under no liability to 
pay water cess and that he was not liable in 
law for arrears of quit rent. He also averred 
that the sale was illegal by reason of the 
defects in the publication and the conduct 
of it. The reliefs claimed by the plaintiff 
were a declaration that the sale and the 
demand for arrears of quit rent were ultra 


vires and an order cancelling the sale. 
Defendant 2 pleaded that the suit could not 
be maintained without a prayer for conse¬ 
quential relief. On I9th June 1940 by an 
order passed under S. 40, Madras Revenue 
Recovery Act, by the District Munsif of 
Tanjore defendant 2 was put into possession 
of the property. It was in these circum¬ 
stances that defendant 2 maintained that 
the plaintiff was bound by reason of s. 42, 
Specific Relief Act, to sue for po^ession and 
stamp his plaint according to the value of 
the property. This plea was accepted by the 
District Munsif who dismissed the suit with¬ 
out deciding any of the other questions 
raised on the pleadings. His decision was 
concurred in by the Subordinate Judge of 
Tanjore on appeal. The plaintiff has now 
appealed to this Court. 

In hearing an application under s. 38, 
Madras Revenue Recovery Act, the Collec¬ 
tor is in reality sitting as an appellate 
Tribunal and any order passed by him on 
such an application is conclusive, subject to 
a suit being filed. Section 59 says that nothing 
contained in the Act shall be held to pre¬ 
vent parties deeming themselves aggrieved 
by any proceedings under the Act, except 
as specifically provided, from applying to a 
civil Court for redress, but it adds that the 
suit must be instituted within the six months 
from the time at which the cause of action 
arose. The right of suit given here corres¬ 
ponds to the right of suit given to a person 
aggrieved by an order under R. 63 of o. 21, 
Civil P. C., or by an order under B. 103 of 
that order. In 29 Mad. 151^ a Full Bench of 
this Court held that the special right con¬ 
ferred by S. 283, Civil P. O., 1882. which 
corresponds to O. 21, R. G3 of the present 
Code, is not controlled by the proviso to 
S. 42, Specific Relief Act, and therefore the 
plaintiff in such a suit is not bound to ask 
for any further relief to which he may be 
entitled. The question whether the proviso 
to s. 42, Specific Relief Act, applies to suits 
under o. 21, R. 63 has not been raised in this 
Court. The same considerations which apply 
to suits under R. 03 must, however, apply to 
suits under R. 103. The question did arise in 
A. I. R. 1938 pat. 558,2 ^i^gre the Patna High 
Court applied the decision of this Court in 
29 Mad. 151,^ to a suit under o. 21, K. 103. 
As it is unnecessary for the plaintiff to suei 
for consequential relief when he has taken' 

1. (’06) 29 Mad. 151 (F.B.), Erishnam Soorayya 
y. Patbuma Bee. 

2. (’38) 25 A. I. R. 1938 Pat. 558 : 176 I. C. 862, 
Ramcbandra Gangabux v. Suaderlal Singh. 
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jaction under either E. 63 or R. 103, it is di£&. 
‘cult to see how he can be required to ask 
jfor consequential relief in a suit filed under 
’s. 59, Madras Revenue Recovery Act. 

The learned Advocate-General on behalf 
of defendant 2 says that the fact that the 
plaintiff is suing for a general declaration 
that the Government had no power to collect 
water cess or arrears of quit rent takes the 
suit entirely out of S. 59. We are unable to 
accept this contention. The suit is clearly 
one under S. 59, but it contains an additional 
ground for relief. That in itself cannot bring 
the suit within the mischief of the proviso 
to s. 42, Specific Relief Act. In 57 Mad. 501® 
a Division Bench of this Court held that an 
act which was in itself ultra vires had not 
got to bo set aside; in other words it was 
void ab initio. In 14 M. r<. J. 433* another 
Division Bench of this Court held that where 
a purchaser at a revenue sale had been put 
in possession under s. 40, Madras Revenue 
Recovery Act, the civil Court could order 
restitution if the sale was set aside. If the 
plaintiff in this case succeeds in his pleas, 
the action of the revenue authorities in sell¬ 
ing his village will be unlawful and he will 
be entitled to a declaration that the sale is 
void, which means that the District Munsif 
will bo in a position to order defendant 2 to 
restore possession of the property to the 
idaintiff, if such an order is necessary. The 
appeal is allowed and the case is remanded 
to the trial Court to hear and determine the 
other issues in the case in the light of this 
judgment. As the appeal has been opposed 
by defendant 2 he must pay the appellants 
costs in this Court and tho Court of the 
Subordinate Judge. The costs in the trial 
Court will abide the further hearing. The 
plaintiff is entitled to a refund of the court- 
fees paid by him in the Subordinate Judge’s 
Court and in this Court. 

c.r.k./d.s. Case remanded. 

3. (’31) 21 A. I. E. 1934 Mad. 147 : 57 Mad. 
501:154 I.C. 990, Tliiruvenkatacbarjulu v. Secy, 
of State. 

4. (’04) 14 M. Ij-.T. ISB.Gnanasambanda Pandata 
Sannadhi v. David Nadar. 
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Belij J. 

K. Ghunllal Soiocar — Petitioner 

V. 

K. N, Srinivasa Bao and another — 

—- Bespondents, 
Civil Bevn. Peto. No. 921 of 1945, Decided on 
21st November 1945, from order of remand, D/- 
20th July 1945. 


Interpretation of statutes — Retrospective 
effect—Principles governing statutes and rules 
of procedure stated—Madras ProvincialInsoD 
vency Rules (1922), Rule 21 (3) under S. 79, 
Provincial Insolvency Act (1920) — Amend¬ 
ment held not retrospective. 

With regard to the retrospective operation of 
statutes the general principle is that they are not 
retrospective unless the intention of the Legisla¬ 
ture that they should be so construed is expressed 
in plain and unambiguous language. Statutes and 
rules are not to be considered retrospectively so as 
to deprive any person of a vested right. 

[P 263 C 1, 2] 

With regard, however, to alterations in proce¬ 
dure somewhat difierent principles apply. As a 
general rule, alterations in procedure are retro¬ 
spective unless there be some good reason against 
it ; e. g., a new procedure would be presumably 
inapplicable where its application would prejudice 
rights established under the old : (’30) 17 A. I. B. 
1930 Cal. 422; (’14) 1 A. I. R, 1914 Cal. 806 (F.B.) 
and 2 Bom. 148, Bef. [P 263 C 1, 2] 

Where in a creditor’s petition of insolvency the 
petitioner gave notices to all creditors and the 
debtor of the date fised for hearing as laid down 
by the Madras Provincial Insolvency Rules (1922), 
Buie 21 (3) made under S. 79, Provincial Insol¬ 
vency Act. The actual hearing, however, was 
postponed to a later date when the order of adju¬ 
dication was made. In the meantime between the 
date fixed for hearing and the date on which the 
petition was actually heard B. 21 was amended 
so as to make service of notice necessary on 
the transferee, the transfer in whose favour was 
alleged to be au act of insolvency. The order of 
adjudication was made in the absence of the 
transferee: 

Held that the petitioner had done all that was , 
required of him under the existing rules, and the 
fact that the rule was amended between the date 
fixed and the date of actual hearing did not ren¬ 
der additional notices necessary under the amen¬ 
ded rule and that the amended rule was not 
retrospective in that sense.CP 263 O 2 ; P 264 C 1] 

K. Sankara Sasiri — for Petitioner. 

S. V. Mama Ayyangar and T. C. A. Thirti- 
vialachari — for Respondents. 

Order. — This civil revision petition 
purports to be filed under s. 75, Provincial 
Insolvency Act, against an order of the Dis¬ 
trict Court on appeal from the order of the 
Subordinate Judge of Ohingleput made in 
Insolvency petition No. 7 of 1943. The peti¬ 
tioning creditor is the petitioner here. He 
filed an insolvency petition under S. 9 on 
loth December 1943. In accordance with 
the High Court Rule made under s. 79 of 
the Act,* with regard to notices (R. 2l), 
notices of the date fixed for the hearing of 
the petition under S. 19 (l) of the Act, were 
sent to all creditors and to the debtor with¬ 
in the time laid down by R. 21 (3). The 
date fixed for the hearing of the petition 
was 9th February 1944. For so me reason or 

•See The Civil Rules of Practice and Circular 
Orders, 2nd Edn., 1941, Vol. I, Part II, 
Chap. IT_ Bd. 
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another the actual hearing was apparently 
postponed until 24th March 1044 when an 
order of adjudication was passed. In the 
meantime, on 29th February 1944, an 
amendment to R. 21, sub-r. (3) had been 
made making R. 21 (3) read to the effect 
that notices of the date fixed, for the hear¬ 
ing of an insolvency petition must be served 
not only on the creditors and the debtor 
but on any transferee, the transfer in whose 
favour is alleged to be an act of insolvency 
within the meaning of clauses (a), (b) or (c) 
of S. G of the Act. 

The order of adjudication was, therefore, 
made in the absence of the alienee and 
without any notice of the date of hearing 
having been given to him. The insolvent 
had appealed against the adjudication order 
to the District Court. In that Court, the 
alienee, the present respondent, filed a peti¬ 
tion to be added as a party to the appeal 
on the strength of the above amendment to 
the rules. The learned District Judge hold 
that he was entitled not only to notice but 
also to come on record and to contest the 
l>etition before the lower Court. He felt that 
the proper course was to set aside the order 
of the Insolvency Court and to remand the 
petition for fresh disposal on hearing what¬ 
ever contentions the newly added alienee 
desired to put forward. He made an order 
accordingly. 

The petitioner now says that this order 
was made without jurisdiction in that the 
amendment to the rule is not retrospective 
ill the sense in which it was understood by 
the learned District Judge. The principles 
are, I think, reasonably well settled. With 
regard to the retrospective operation of 
statutes, the general principle is that they 
are not retrospective unless the intention of 
the Legislature that they should be so con¬ 
strued is expressed in plain and unarabi. 
guqus language: “because it manifestly 
.shocks one’s sense of justice that an act 
legal at the time of doing it, should be made 
unlawful by some new enactment.” See 
Maxwell on the Interpretation of Statutes, 
Edn. 8, p. 5. With regard, however, to al- 
teratioDs in procedure, somewhat different 
principles apply. As is said in 57 cal. 14S^ 
at page 152 : 

“No person has any vested interest in procedure 
and it is v?ell settled that matters of procedure ap¬ 
ply to a pending suit if the law is changed durln.' 
the pendency of the suit.” 

i. (*30) 17 A. I. R. 1930 Cal. 422 : 57 Cal. 145 : 

121 I, C. 817, Janakinath Sincha v. Nirotlbaran 

Ray. 


In 41 cal. 1125^ at p. 1141, it is stated by a 
Full Bench : 

“The law as amended may regulate the proce¬ 
dure in suits in which the plaintiff could comply 
with its provisions, but cannot (in our opinion) 
govern suits where such compliance was from the 
hrst impossible. The eSect is to regulate, not to 
confiscate.” 

The general principle, I think, is that the 
statutes and rules are not to be considered 
retrospectively so as to deprive any person’ 
of a vested right. In 2 Bom. ^48® at p. 20G 
there is a reference to the words of Lord 
Wensleydale in (1863) 10 H. L. C. 704^ where 
he said : 

“The right of the suitor is to bring the action 
and to have it conducted in the way and accord¬ 
ing to the practice of the Court in which he brings 
it, and if any Act of Parliament, or any rule 
founded on the authority of the Act of Parlia¬ 
ment, alters the mode of procedure, then he has a 
right to have it conducted in that altered mode. 
That, therefore, takes away nothing. The right of 
action does not constitute a title to keep aU the 
consequences of the right as they were before. It 
gives a right to have the action conducted accord¬ 
ing to the rules then in force with respect to pro¬ 
cedure.” 

And then again at p. 207 there is a reference 

to the view of Wild B., in another case 

there referred to where he says : 

“The right of the suitor is to brin^' p.n action 
and have it conducted according to the practice of 
the Court. Pending the aotion the procedure may 
be varied, but his right is to have liis action con¬ 
ducted according to the existing course of proce¬ 
dure, whatever that may bo,” 

and then the Bombay Bench says that the 
learned Baron 

“is evidently referring to proceedings to be taken 
after the statute introducing change of procedure 
comes into operation, and there is nothing in his 
judgment to indicate that he considered that the 
effect of a proceeding already had and concluded 
would be altered by a statute annexing greater or 
less effect to a similar proceeding taken subse¬ 
quently to the statute.” 

With regard to the alterations in procedure, 
Maxwell concedes at p. 199 as follows : 

“The general principle, however, seems to be 
that alterations in procedure are retrospective, 
unless there be some good reason against it,” 

and again at page 200 he says : 

“A new procedure would be xJ-csumablv inap. 
plicable, where its application would prejudice 
rights established under the old,” 

On the facts of this case, the petitioner filed 
his petition in full accordance with the rules 
prevailing in December 1943 and he gave 
the requisite notices to those persons to 
whom notices had to be given, of the date 
fixed for hea ring, namely, 0th February 

2. (’14) 1 A. I. R. 1914 Cal. 806 : 41 Cal. H25 ; 
24 I. C, 37 (F. B.), Gopeshwar Pal v. Jibau- 
chandra. 

3. (’77) 2 Bom. 143, In re Ratansl Kalianji. 

4. (13p3) 10 H. li. C. 704 : 10 B. T. (K. S.) 434 : 
12 \\. R. 6 41, Attorney-Gcnerai v. Siilem. 
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1944. The matter was then out of his hands. 
He could do no more under the existing 
rules. If the petition had been heard on 9 th 
February 1944, no question of course would 
'arise at all. Hoes the fact that the rule as 
to notices was amended between the date 
fixed for hearing and the date of the actual 
hearing render it necessary or just that the 
petition, as the District Judge has ordered, 
should be re opened and that the petitioner, 
who did all that he was required to do, 
should be compelled once more to give 
notices of some new date fixed for hearing 
and incur all the consequent expense and 
trouble? In my opinion, the amended rule 
was not retrospective in that sense and the 
learned Judge’s order remanding the matter 
for re-hearing was incorrect and is set aside. 
The appeal of the insolvent will be disposed 
of in the usual course according to law. 
The petition is allowed with costs. 

c.r.k./d.r. Petition allowed. 


[Case No. 143 ] 

A. I. R. (33) 1946 Madras 264 

Patanjali Sastri and 
Shahabuddin JJ. 

Neelam Suryanarayanamurti Naidu 
(minor) and others — Petitioners 

V. 

Boggavarapu Satyanarayanamurthi 
and others — Respondents, 

Ciyil Bevn. Petn. Nos 1S74 and 1374A of 
1945 and A. A O Nos. 691 of 1944 and 221 of 
1945, Decided on 5th November 1945, from order 
of Sub-Judge, Coconada, l>{~ 3rd July 1944. 

(a) Madras Agriculturists' Relief Act (4 [IV} 
of 1938), as amended in 1943, S. 19A, sub-s. (4), 
els. (a| and (b) and S. 2SA — Order holding 
debtors to be non>agriculturist and also stating 
that creditor was entitled to amount due on 
bond — Order still comes under cl. (b) and is 
not appealable. 

On an application under S. 19A by the creditor 
alleging that the debtors were not agriculturists 
ontiiled to the beneht of the. Act, none of the 
debtors appeared when the application was taken 
up. The Court set all of them ex parte and, on the 
assumption that the certificates showing that the 
debtors were assessed to house and land tax filed 
by the creditor were sufficient to bring the debtors 
within Proviso (C) to S. 3 (ii) pronounced judgment, 
holding that the debtors were not agricnlturists 
and that the creditor was entitled to the amount 
due under the mortgage bond: 

Held that having come to the finding that the 
debtors wore not agriculturists the Court should no 
doubt have proceeded to dismiss the application. 
But the mere remark that the creditor was entitled 
to whatever was due under the mortgage bond was 
not such a declaration as is contemplated by ol. (a) 
of 8ub-3. (4) of S. 19A. The order must, therefore, 
bo regarded as falling under cl. (b) and was not. 


therefore, appealable : (’44) 31 A. I. R. 1944 Mad* 
133, Rel, on. [p 265 O 2]: 

(b) Madras Agriculturists* Relief Act (4 [IV] 
of 1938), as amended in 1943, Ss. 19A (8) and. 
25A—Scope of — Order dismissing application- 
for setting aside ex parte order on application 
by creditor under Su 19A — No appeal lies. 

Sub-section (8) of S. 19 A makes only the procedural 
provisions of the Civil Procedure Code applicable 
to the provisions under the Act. It cannot attract 
the substantive right of appeal conferred under 
O. 43, R. 1 cl. (d) of the Code. Therefore, no appeal 
lies from an order dismissing an application for 
setting aside an ex parte order and asking for the 
rehearing of the original petition of the creditor 
under S. 19A of the Act. Such an appeal is not 
provided for by S. 25A which contains the provi¬ 
sions relating to rights of appeal. [P 266 C 1] 

(c) Madras Agriculturists' Relief Act (4 [IV] 
of 1938), S. 3 (ii) —Person having saleable inte¬ 
rest in agricnltural land — Burden of proving 
that he is not agriculturist is on creditor — No 
sufficient evidence on record to show that 
creditor had discharged burden — Order of 
Court holding that debtors are disqualified 
from claiming benefit of Act can be interfered 
with in revision. 

Where a person is shown to have a saleable 
interest in any agricultural land, the burden of 
proving that he is disqualified under one or other 
of the four provisos to S. 3 (ii) lies upon the credi¬ 
tor. [P 266 C 2] 

In a petition under S. 19A by the creditor whose 
mortgage included agricultural land the creditor 
filed certain certificate granted by the Commis¬ 
sioner of a Municipality which he claimed, showed 
that the debtors who were said to be undivided, 
were assessed to house and land tax in respect of 
properties whose annual rental value exceeded- 
Rs. 600 so as to bring the debtors within the mis¬ 
chief of Proviso (C) to S. 3 (ii). The certificate, 
however, showed that names of persons who were 
not shown to be in any way connected with any 
one of the debtors were also assessed in respect of 
the same properties. On the date of hearing the 
debtors were absent. The creditor adduced no evi¬ 
dence as to who the other persons were and what 
share they possessed in the properties assessed. 
The Court without seriously applying its mind to 
the decision of the case assumed that the certifi¬ 
cate was sufficient to bring the debtors within Pro¬ 
viso (C) to S. 3 (ii) and held that the creditor was 
entitled to the amount under the mortgage : 

Held (i) that the creditor had failed to show 
that the debtors’ proportionate annual rental Value 
exceeded Rs. 600 and thus failed to discharge the 
burden that lay on him that the debtors were dis¬ 
qualified from olaiming the benefits of the Act. 

^ [P 266 O 2] 

(ii) that in thus disposing of the matter the^ 
Court acted with material irregularity in the exer¬ 
cise of jurisdiction and, therefore, its order could be 
interfered with in revision. [P 266 C 2] 

JD. V, Subratnaniain and K. Zameswara Rao 

_for Petitioners. 

P. Somasundaravt — for Respondents. 

Patanjali Sastri J. — These connected 
appeals arise out of an application made by 
the respondent-creditor under S. 19A, Madras- 
Agriculturists’ Relief Act. He alleged that, 
the debtors, who are five in number, wer& 
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not agriculturists entitled to the benefits of 
the Act; but prayed that if for any. reason 
they were found to be agriculturists within 
the meaning of the Act, the Court should 
ascertain the sum properly payable under 
the mortgage executed in his favour. In 
support of his case that the debtors were not 
agriculturists, he filed certain certificates 
(exs. p.3 to P-7) granted by the Commis¬ 
sioner, Coconada Municipality, which, he 
claimed, showed that the respondents who 
were said to be undivided were assessed 
during 1935-1937 to bouse and land tax in 
respect of properties whose annual rental 
value exceeded bs. 600 so as to bring them 
within the mischief of Proviso (c) to s. 3 (ii) 
of the Act. The debtors pleaded that they 
were divided and that if their individual 
shares in the properties were alone taken 
into account as they should be, the propor¬ 
tion of the annual rental value attributable 
to each of such shares would be well below 
the statutory limit of Rs. 600. 

The petition was adjourned from time to 
time and was posted finally to 3rd July 1944. 
On that day it would appear that two of the 
debtors, respondents i and 2 in the lower 
Court, who appeared by a separate pleader 
were ready; but neither respondents 4 to 6 
or their vakil appeared and the bearing was 
adjourned till 2 P. M. on that day to enable 
them to appear. Finding, however, that 
none of the respondents or vakils appeared 
when the case was called, the learned Judge 
set all the respondents ex parte and pro- 
nounced judgment holding, on the strength 
of the certificates filed by the creditor, that 
the debtors were not agriculturists entitled 
to the benefits of the Act and that the credi¬ 
tor was entitled to the amount due under 
the mortgage bond. From this order the 
debtors have preferred c. M. A. no. 690 of 
1944. On the next day the debtors applied 
by separate petitions for setting aside the ex 
parte order and rehearing the original peti. 
tion. The learned Judge dismissed these 
petitions bolding that the grounds put for¬ 
ward for the non-appearance of the debtors 
and their pleaders were unconvincing and 
that their laches could not be condoned. 
Against these orders o. M. A. Nos. 69i of 1944 
and 221 of 1945 have been preferred. 

Mr. Somasundaram appearing for the 
respondent.creditor has raised a preliminary 
objection that all these appeals are incom- 
petent and should be dismissed as such. The 
learned counsel has argued that the order of 
the Court below on the main petition should 
be regarded as an order made under s. 19A 


(4) (b) of the Act and as such is not appeal- 
able under the provisions of S. 25A, as sub- 
s. (i) cl. (c) of that section provides for an 
appeal only from orders made under cl. (a) 
of sub-s. (4) of s. 19A. As regards the other 
two appeals, Mr. Somasundaram has urged 
that they are also not maintainable as, al¬ 
though s. 19A (8) may make the provisions 
of o. 9, R. 13, Civil P. C., applicable to pro¬ 
ceedings under the Act, it cannot also attract 
the right of appeal conferred under O. 43, 
B. 1 (d), Civil P. C. We are of opinion that 
both the preliminary objections are well 
founded and must prevail. 

As regards the objection urged in connec- 
tion with c. M. A. No. 690 of 1944, the debtors 
have submitted that the order must really 
be deemed to have been made under s. I9A 
(4) (a) as it does not purport to “dismiss” 
the application, as an order under cl. (b) of 
that sub-section should, but, on the other 
hand, “doth order and direct that the peti- 
tioner be and the same hereby is entitled to 
the amount due under the mortgage bond 
dated I7th October 1931.” There is no sub. 
stance in this argument. The learned Judge 
found that the debtors were not agricultu- 
rists entitled to the benefits of the Act. 
Having come to that finding he should, no 
doubt, have proceeded to dismiss the peti¬ 
tion ; but without doing so in terms he went 
on to say that the petitioner was entitled to 
the amount due under the mortgage. It is 
however quite clear from his order that the 
learned Judge does not purport to ascertain 
the amount that would be properly payable 
under the mortgage if it was liable tosbe 
scaled down under the Act, as he has held 
that the debtors were disqualified under 
Proviso (c) from claiming the benefit of the 
Act. The mere remark that the creditor 
was entitled to whatever amount was pay. 
able under the mortgage is not such a 
declaration as is contemplated under cl. (a) 
of s. 19A (4). If the order is regarded as one 
made under cl. (b) of sub-s. (4) as we think 
it must be, then the question whether an 
appeal lies in respect of such an order is con- 
eluded by the decision in 1943.2 M. L. J. 63o’ 
where it is pointed out that no right of ap. 
peal is given when an application for a de- 
claration is dismissed on the ground that the 
debtor is not an agriculturist or the debt is 
not one which can be scaled down under 
the Act. 

Turning to the preliminary objection 
raised in res pect of the other two appeals, 

1. (’44) 31 A.I.R. 1944 Mad. 133 ; 1943-2 M.L.J. 
630: 215 I. C, 28, Mahafaub Ali v. Khu dratulJah, 
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it is contended for the debtors that S. 141, 
Civil P. C., which provides that the pro¬ 
cedure provided in the Code in regard to 
suits shall be followed as far as it can be 
made applicable in all proceedings in any 
Court of civil jurisdiction attracts the ap¬ 
plication of o. 43, R. 1 to proceedings under 
S. 19A. We fail to appreciate this argument. 
Before the amending Act of 1943, S. 141 was 
no doubt held to make the provisions of 
o. 9 applicable to proceedings under the rules 
framed under Act 4 [IV] of 1938. Sub-s. (8) 
of s. 19A of the amended Act, however, now 
makes provision for the application of the 
Xjrocedure i^rovided in the Code to proceed¬ 
ings under s. 19A and it is no longer neces- 
,sary to invoke S. 141 for the purpose. It is 
also difficult to see how either s. 141 or sub- 
•s. (8) of S. 19A which only makes the pro¬ 
cedural provisions of the Code applicable to 
proceedings under the Act can also attract 
the substantive right of appeal conferred 
under o. 43, R. 1 (d). It has been repeatedly 
pointed out that a right of appeal is a crea- 
ture of statute, and is not in the nature of 
things. The provisions relating to rights of 
appeal under the Act are contained in S. 25A 
and they confer no right of appeal against 
orders of the kind here in question. Further¬ 
more, as we have held that the main ease 
|is not open to appeal, even o. 43, R. 1 (d) 
iwould be of no avail to the appellants. These 
;appeals, therefore, must also fail. 

It is, however, urged for the debtors that 
Ihero are sufficient grounds for interference 
by this Court in revision and that C. M. A. 
Ko. COO of 1944 should be treated as a revi¬ 
sion petition, on payment of tbe requisite 
court-fee. We are inclined to accept this 
suggestion. Tbe certificates of assessment 
filed by the creditor show that persons who 
are not shown to be in any way connected 
with any of the debtors were also assessed 
in respect of the properties in question. For 
instance, Ex. P-3 refers to Neelani Sri Eama- 
murthi, Tiruijathirayudu and Venkatarat- 
namuia as having been assessed to property 
tax in the relevant period on properties of 
the aggregate rental value varying from 
Rs. iiso to Rs. 1189. Tirupathirayudu is said 
to bo the father of respondents 4 and 5. But 
who the other two i^ersons are and what 
shares they possess in the properties as¬ 
sessed is not known, for the petitioner has 
adduced no oral evidence on the point. The 
position is the same as regards the other 
certificates, except Ex. P-5 in which two of 
the debtors appear to have been assessed. 
It lias boon held hy this Court that when 


once a person is shown to have a saleable 
interest in any agricultural land the burden 
of proving that he is disqualified under one 
or other of the four provisos to S. 3 (U) lies 
upon the creditor. Here, the debtors would 
undoubtedly be agriculturists imless they 
come within the mischief of one or other of 
the provisos, because the mortgage in ques¬ 
tion includes agricultural land. Tbe burden, 
therefore, of showing that the debtors were 
disqualified from claiming the benefits of 
the Act lay upon the creditor, and, as already 
stated, he has adduced no evidence to show 
what shares the debtors had in the properties 
assessed in the names of the three indivi¬ 
duals referred to above and whether their 
proportionate annual rental value exceeded 
Rupees 600. 

In these circumstances there is no material 
on record to show that the debtors come 
within the mischief of proviso (c) which the 
creditor has invoked. It would appear from 
the order of the learned Judge that he did 
not seriously apply his mind to tbe decision 
of the case but, finding that the debtors and 
their pleaders did not appear when the peti¬ 
tion was taken up, he simply assumed that 
the certificates filed by the creditor were 
sufficient to bring the debtors within Pro¬ 
viso (c). We are of opinion that in thus dis¬ 
posing of the matter he acted with material 
irregularity in the exercise of jurisdiction. 

We, therefore, allow C. M.A. No. 690 of 1944 
and the memoranda of objections filed 
therein to be converted into civil revision 
petitions on payment of the additional court- 
fees by the parties concerned, and direct 
that the matter be then sent back to the 
lower Court for disposal after a fresh hear¬ 
ing at which both parties will be given an 
opportunity to produce their evidence. Hav¬ 
ing regard to all the circumstances of the 
case, we make no order as to costs. The 
other two appeals, C. M. A, Nos. 691 of 1944 
and 221 of 1945 will be dismissed with costs. 

O.R.K./n.S. Order accordingly. 
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Srinivasagani A^ai'i and another — 

Appellants 

V. 

Chinnammal and another — 

Respondents. 

Appeals Nos. 113 and 436 of 1944, Decided on 
14tb November 1945, against decree of Sab-Jadge, 
Madura, in O. S. Nos. 90 of 1942 and 15 of 1943. 
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(a) Will — Construction — Will by Hindu 

father_Joint family properties left to charities 

_Will held was valid, son having accepted 

and acted upon same—On construction of will 
held that will was intended to operate as 
dedication of properties to charitable uses and 
not merely to create charges in favour of 
charities. 

A testator executed a will in which he purported 
to leave for charitable purposes the net income of 
the properties described in the document, after 
deducting certain sums for the maintenance of his 
son and daughter-in-law, the widow of a pre¬ 
deceased son. The properties were described by the 
testator as being his own. The will did not con. 
tain a direct statement that the properties should 
vest in the trustees, but it contained the following 
directions, namely, (1) if his son and daughter-in- 
law were not prepared to conduct the charities in 
accordance with his directions then one of the 
three executors named in the will should carry out 
those duties; (2) the properties mentioned in the 
will should not be sold; and (3) the Income was to 
be devoted to the charities named by him and the 
balance should be constituted as a fund for 
•charity. In a suit by the testator’s daughter, after 
the death of her brother and sister.in-law claiming 
the estate as the heir of her brother on the basis 
that the will was invalid it was found that the 
properties belonged to the joint family and not to 
the testator in his own right but that the son ac¬ 
cepted the will os constituting a valid dedication 
of the properties to charitable uses and treated the 
properties as being vested in him and his sisterdn- 
law as the trustees of the charities : 

Held that the will was not invalid because the 
proE«rties disposed of by it belonged to the joint 
family, as the son, who, as the surviving co¬ 
parcener, became the absolute owner of the family 
estate, accepted the will as a valid dedication of 
the properties to charitable uses and acted as a 
trustee of the charities. [P 269 C 1] 

Held further that from the directions contained 
in the will, which was to be looked at as a whole, 
it could be gathered that the testator intended the 
properties to devolve on his son and daughter-in- 
law as trustees for the charities named and hence 
the will was intended to operate as a dedication of 
the properties named in it for charitable uses and 
not merely to create charges in favour of the 
charities and the plaintifi had no right to any of 
the properties covered by the will : 7 Bom. 19 
(P. C.), Applied', 3 C. L. J. 22 t, Bel. on; (’37) 24 
A. I. R. 1937 P. C. 185 and (’42) 29 A. I. R. 1942 
P. C. 69, lief. [P 270 C 1, 2] 

Hindu Law — 

(’40) Mulla, Page 432, S. 368 and Page 442, 
S. 377. 

(’38) ^Slayoe, Page 882, Para. 749. 

(b) Hindu law — Joint family property — 
Burden of proof—Ancestral properties provid¬ 
ing nucleus for acquiring other properties— 
Person disputing joint nature of latter pro¬ 
perties—Burden of proof lies on such person. 

Where ancestral properties provide a sufficient 
nucleus for the acquisition of other properties by a 
Hindu person, the burden of proving that the 
latter properties belonged to such person in his 
own right lies upon the person who disputes their 
joint nature. [P 263 C 2] 

Hindu Law — 

(’40) MoUa, Page 256, Pt. (j). 

(’38) Maync, Pago 374, Pt. (o). 


il/. Suhharaya Iyer — for Appellants. 

C. S. Rama Rao Saheb — for Respondents. 

Leach C. J. —In these appeals the Court 
is called upon to decide the effect of the will 
of one Sundaram, who died in the month of 
July 1933. The testator had two sons, Shan- 
mugam and Sethuraman, and a daughter, 
the plaintiff in the two suite which have 
given rise to the appeals. Shanmugam pre¬ 
deceased his father. He left a widow Swar- 
navalLi, but no issue. Sethuraman died on 
23rd February 1936 and Swarnavalli in March 
1940. Sundaram executed a will dated 29th 
January 1933 in which he purported to leave 
for charitable purposes the net income of the 
properties described in the document, after 
deductinc certain sums for the maintenance 
of his son Sethuraman and his daughter-in- 
law Swarnavalli. The properties were des¬ 
cribed by the testator as being his own. 
One of the questions in the appeals is whe¬ 
ther the properties belonged to the joint 
family. Another question is assuming that 
the testator had the right to dispose of the 
properties by a will, whether the directions 
amounted to a dedication to charitable uses 
or merely created a charge for such uses. 
It is quite clear that the t€istator intended 
that Sethuraman and Swarnavalli should 
act as trustees of the charities mentioned in 
the will, and that they did so act has been 
found as a fact. It is also said on behalf 
of the appellants that even if the properties 
belonged to the joint family, as the Subordi¬ 
nate Judge has found, the plaintiff is not in 
a position to challenge the validity of the 
endowments as Sethuraman accei>ted as 
being valid the provisions of the will and 
acted as a trustee* of the charities named 
therein. 

In o. S. NO. 90 of 1942, filed on 13th 
November 1942, namely, two years and eight 
months after the death of Swarnavalli, the 
plaintiff claimed the estate as the heir of her 
brother on the basis that the will wa.5 invalid. 
She averred that her father had torn up the 
will. This allegation was entirely false and 
it is now accepted on her behalf that her 
father did leave the will relied upon by the 
defendants and that it was executed by him 
when in full possession of his faculties. In 
this suit the plaintiff sought to set aside 
certain alienations of properties covered by 
the will for which Swarnavalli was respon¬ 
sible when she was acting as the sole trustee 
of the charities declared in the w‘LU after 
her husband’s death. Appeal xo. 113 of 1944 
is from the decree passed in o. S. No. 90 
of 1012 . The appellants are defendants 
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5 and 6, who are two of the alienees. 
The plaintiff hied O. S. No. 15 of 1943 to 
recover another lot of property alleged by 
her to belong to her father’s estate. It was 
in the possession of defendant 2 , who claimed 
to be a usufructuary mortgagee of it. The 
mortgage had been created by Swarnavalli 
after her husband’s death and the plaintiff 
said that it was invalid. The suit was 
decreed and Appeal No. 436 of 1944 is the 
result. The two suits were dealt with in a 
common judgment. The appeals can also be 
dealt with together. 

The Subordinate Judge’s hndings may be 
summarised as follows : (l) The will set up 
by the defendants had been executed by 
Sundaram when in a sound disposing state 
of mind and it had not been revoked; (2) 
the wiU was invalid because the properties 
disposed of by it were not the separate pro¬ 
perties of the testator, but belonged to the 
joint family; (3) assuming the will to be 
binding on the plaintiff, it merely created a 
charge in favour of the charities mentioned 
in it; (4) Swarnavalli had no title to any of 
the proiaerties left by her father-in-law and 
therefore conveyed no title to the alienees; 
(5) the alienees were not bona fide purcha¬ 
sers or mortgagees, as the case might be, as 
they had not made proper inquiries with 
regard to the title of Swarnavalli to convey 
or mortgage and (6) the alienations were 
not binding on the plaintiff who was entitled 
to a decree for possession as the heir of her 
deceased brother Sethuraman. 

In the first place, we will deal with the 
question whether the properties covered by 
the will belonged to the testator in his own 
right or whether they belougod to the joint 
family. The testator was a carpenter and as 
such did nob earn more than Re. 1-8-0 per 
diem. His fafcher was one Nallaperumal who 
died many years ago. Nallaperumal bad 
another son, Ramalingam. When Nallaperu- 
mal died he left property which became 
ancestral property in the hands of hia sons. 
In 1903 the sons decided to separate. The 
movable properties of the joint family were 
partitioned in that year. Sundaram’s share 
of tbGvSe properties amounted to Rs. 3500, 
represented by debts due to the joint family. 
In 1906 the immovable properties were parti¬ 
tioned and to Sundaram was allotted pro¬ 
perty valued in the deed of partition at 
RS. 1200. The learned Subordinate Judge 
says that this was probably an undervalua¬ 
tion. While we can well believe this to be 
the case, wo will assume that it was its true 
value. Therefore, by 1907 Sundaram became 
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the owner of what was ancestral property to 
the value of Rs. 4700. Admittedly he carried 
on a money-lending business. He could only 
have carried on this business with what he 
had received in the partition with hia 
brother. Certainly his earnings as a carpen¬ 
ter would not have been sufficient to provide 
the capital for a money-lending business. 
He was obviously of a thrifty nature. In 
addition to money-lending he conducted 
chit funds in his own name, but here again 
the capital required for them could only 
have come from the nucleus of the ancestral 
properties and what he had made out of 
them. It was not until 1917 that he was in 
a position to buy the first of the immovable 
properties which stood in his name at the 
time of his death. The value of these pro¬ 
perties was some Rs. 38,000. The Subordinate 
Judge has held that they must have been 
acquired out of the nucleus of the ancestraf 
properties which fell to Sundaram’s share 
in the partition with his brother. With this 
opinion we are in full agreement. He had 
no capital apart from that which came to 
him in 1903 and 1906. The ancestral proper¬ 
ties which he received in these years provi¬ 
ded a sufficient nucleus for the acquisition 
in the course of years of the properties in 
suit and therefore the burden of proving 
that they belonged to the testator in his own 
right lay upon the appellants. They have 
certainly not discharged the burden. 

This being the position, the testator could 
not by his will dedicate the properties to 
charitable uses, but if it was bis intention 
and properly expressed, his son’s concur¬ 
rence therein would alter the position. The 
principle stated by the Privy Council in 7 
Bom. 19^ woiUd in such circumstances apply 
and effect would have to be given to the 
will. In that case a Hindu testator made a 
bequest for charitable uses. His nephew, 
the son of a deceased brother, who was 
entitled either as his heir or as legatee to the 
residue of his estate, claimed that the only 
property which the testator died in posses¬ 
sion of constituted joint family property and 
that under the Mitakshara law the testator 
had no power to dispose of it as he had pur- ^ 
ported to do. A specific portion of the testa¬ 
tor’s estate had been set apart as applicable 
to the trust for the charitable purposes 
declared by the will. The nephew who had 
received the residue of the estate agreed 
with the executors that he would act jointly 

1. ('83) 7 Bom. 19 ; 9 I. A. 86 : 4 Sar. 366 (P.C.), 
Parmanandas Jivandas v. Vinayak Rao Wassu- 
deo. 
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with them in carrying out the trust. In fact 
he acted as a trustee of the charity. It was 
held by the Judicial Committee that in 
these circumstances there had been a valid 
dedication of the property to charity. It did 
not matter whether the will alone was suffi¬ 
cient for the purpose. The fact that the 
nephew had accepted the dedication and had 
become a trustee of the charity was sufficient 
to give effect to the testator’s intentions. 
Their Lordships said that they were not 
disposed to express any opinion on the 
question whether the testator had such 
ownership in the estate as entitled him to 
make a dedication. They considered that if 
it were held that the power of the testator 
was doubtful, or even that it did not exist, 
the case must still turn upon the effect of 
the transactions which had taken place since 
his death. The transactions included the 
acceptance by the nephew of the will, his 
acquiescence in the transfer of the money 
set apart for the charity and his acceptance 
of the office of trustee. Therefore, if Sethu- 
raman accepted his father’s directions and 
treated the properties as being vested in him 
and his sister-in-law as the trustees of the 
charities, it will not be open to the plaintiff, 
who merely stands in his shoes, to take up 
a different position. As the surviving co- 
parcener Sethuraman became the absolute 
owner of the family estate. 

Now what are the facts in this connection? 
In para. 13 of his written statement defen¬ 
dant 5 averred that after Sundaram’s death 
Sethuraman and Swarnavalli took posses¬ 
sion of the properties in pursuance of the 
will and that they accepted office as trustees 
and carried out the directions of the will 
with regard to the trusts created thereby. 
The plaintiff filed a written statement in 
reply, but she did not traverse these allega¬ 
tions. The learned Subordinate Judge has 
found that on the death of Sundaram, 
Sethuraman and Swarnavalli acted in con¬ 
formity with the testator’s directions. There 
is ample oral evidence to support this find- 
ing. In fact the witnesses who deposed to 
this fact were not cross-examined on the 
point. ^loreover, the witnesses for the de¬ 
fence gave evidence first and when it came 
to the plaintiff ’s turn she did not deny the 
truth of what they had statefl. Therefore, 
we agree with the finding that Sethuraman 
accepted the will as constituting a valid 
dedication of the properties to charitable 
uses and that be acted as a trustee of the 
charities. The effect of Sethuraman’s acqui¬ 
escence was not discussed in the trial Court 


but the point is raised in the memorandum 
of appeal and we have allowed it to be 
argued because the plaintiff has had ample 
notice of it. "We will now turn to the pro¬ 
visions of the will. The testator directed 
that out of the properties Rupees 150 a year 
should be paid to Sethuraman for his 
maintenance and Rs. 84 a year to Swarna¬ 
valli for her maintenance. Each was allotted 
a house to live in for life, but the houses 
were not bequeathed to them. The main 
provisions of the will are as follows: 

“Just as I am conducting the pooja etc., on the 
first day of the Navarathrigohi festival (an annual 
festival for nine days when dolls, toys etc., are 
exhibited) incurring an expenditure of Bs. 25 in 
the Kamakshi Amman temple belonging to our 
kinsmen, situated in South Masi Street, Madura, in 
future also the said puja, etc., shall be continued 
according to the same mamool. In addition, the 
pooja etc., conducted by me on the first Soma- 
varam (Monday) of the month of Kartbigai every 
year, spending up to a sum of Rs. 25 in Periya 
Nayanar Swami Temple situated on the northern 
row of Eluthauikara Street, Madura, who is our 
family deity, shall be continued by me properly 
hereafter in the same manner. Further, during 
the Panguni festival in the temple of Sri Saksbath 
Sivasubramania deity of Thirupparankundram the 
Tbirukansathukal etc., (baiting and worshipping 
the deity in a place during a procession) in the 
building bearing No. 9 which belongs to me by 
right of purchase, for a period of nine days spend¬ 
ing up to a sum of Rs. 9 and the feeding of our 
kinsmen and the pilgrims on the tenth day, 
namely, Thirukalyanam day conducted by me as 
u.sual every year spending up to Rs. 41 shall be 
continued by me in future also in the same 
manner. 

• « . , « 

After deducting the expenses for the aforesaid 
charities etc., and the amount required for Anna- 
santhi Samarathanai (free distribution of food) for 
our kinsmen on the Dwadesi day, i. e., the day 
next to Vaikunta Ekadasi day every year conduct¬ 
ed in house No. 27 where my son Sethuraman 
Achary is residing spending nearly a sum of R5.25. 
The balance shall be constituted as a fund for the 
benefit of the said charities and the said charitie.^ 
shall bo conducted in a befitting manner. Tbo 
aforesaid person.s or my other pangalis shall have 
no right to alienate the aforesaid properties in any 
manner. If by mistake any sale, hypothecation 
etc., arc created they are not valid. In case niy 
son aforesaid or bis heirs or my daughter-in-law 
fail to conduct the above charities from the 
incomes aforesaid Sankara!ingam Achary, one of 
the undermentioned executors appointed by me, 
shall conduct the aforesaid charities at the proper 
times and shall maintain a detailed account in 
respect of the incomes, produce and the intcrojC 
income and otlier incomes and expenditures relat¬ 
ing to the charities. 

• • • . 

From the properties and incomes mentioned 
herein the charities shall be conducted and exclud- 
ing the expenses for carrying out the charities and 
the debit and credit expenses of my family as per 
the terms aforesaid, the balance of the incomes 
.shall be constituted as a fund for charity. Neither 
my son Sethuraman Achary, nor my daughter-in- 
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Jaw Swarna-vali Ammal, nor tbe executors, nor 
the heirs of the said persons shall have any right 
to utilise the properties set out herein and the 
balance of the incomes for their own private pur¬ 
poses in any manner. 

m m m m 

Even if any of the properties belonging to me 
has been omitted to be mentioned herein, this will 
shall be binding upon tbe same.** 

. The learned advocate for tbe plaintiff has 
not suggested that the charities mentioned 
in the will cannot be the subject of lawful 
endowment. All that is said is that if Sethu- 
raman’s concurrence in the testator’s direc¬ 
tions makes the will valid, it merely operates 
to create charges in favour of the various 
charities, because there are no words ex¬ 
pressly vesting the properties in Sethuraman 
and Swarnavalli as trustees. It is true that 
tbe will does not contain a direct statement 
that the properties shall vest in the trustees, 
but we have to look at tbe document as a 
whole and, in that way, gather what were 
^the testator’s intentions. There can be no 
doubt that the testator intended the proper¬ 
ties to devolve on his son and daughter-in- 
law as trustees for the charities named. 
There is no other conclusion open when the 
following directions in the will are borne in 
mind, namely, (i) if bis son and daughter- 
in-law were not prepared to conduct the 
charities in accordance with bis directions, 
then one of the three executors named in 
the will should carry out these duties; ( 2 ) the 
properties mentioned in the will should not 
be sold and (3) the income was to be devoted 
to the charities named by him and the 
balance should “be constituted as a fund for 
charity.” 

In 3 c. L. J. 224^ at p. 233 the Calcutta 
High Court was called upon to construe a 
will of a Hindu testator which provided for 
certain legacies and then directed that the 
rest of his estate was to be dedicated to his 
family idol. In six clauses which followed he 
made provision for the maintenance out of 
tbe income of the estate of his wife and other 
relations, for the marriage of his daughters 
and for their residence and maintenance. 
Finally in clause 10 it was provided that 
the estate should remain vested in the family 
idol and the properties should not be dis¬ 
posed of to meet the debt of any one. It was 
held that as there was no reservation of any 
proprietary right or interest in the property 
in favour of the family of the testator, but 
the heirs were expressly excluded from all 
right of inheritance to the property, it was 
impossi ble to hold that tbe intention of the 

2. (’OC) 3 C. L. J. 224, Srinibash Das v. Mon- 
mobini 


testator was to leave his estate to his heirs,, 
subject merely to a charge in favour of the 
idol mentioned in the will. In i. ii. R.. 
1937-2 Cal. 447^ the Privy Council referred 
to the importance of tbe directions given for 
the disposal of the surplus income and in 
56 M. Ii. w. 1 * their Lordships held that a. 
devise of rent of land for an indefinite period 
was equivalent to the devise of the land 
itself. These decisions lend great support 
for the contention of the appellants that the 
will -was intended to operate as a dedication 
of the properties named in it for charitable 
uses and not merely to create charges'in 
favour of the charities. We hold that as 
Sethuraman accepted the will and took up 
the office as trustee there is a valid dedica. 
tion to charitable uses and the plaintiff has 
no right to any of the properties covered 
by the will. It may be mentioned that after 
the trial had commenced she applied to 
amend the plaint by pleading that if there 
was a valid dedication to the charities named 
by her father the trusteeship had devolved 
upon her. The Subordinate Judge refused 
the application and the case proceeded merely 
as a claim by the plaintiff to the properties 
as the heir of her brother. The trust was 
not represented. 

It follows from what we have said that 
the title to the properties which are covered 
hy the will and which were alienated by 
Swarnavalli cannot be decided in these 
proceedings. The validity of alienations of 
properties dedicated to charity can, of course, 
be challenged by a person interested in the 
trust in a suit properly framed. For instance, 
an interested person could with the leave of 
the Advocate-General file a suit for the 
framing of a scheme and, on the framing of 
the scheme, the trustees appointed thereunder 
could take necessary action for the recovery 
of properties improperly alienated. In 
O. S. NO. go of 1942 the plaintiff sought a 
decree setting aside the alienations of twenty- 
two items of property. Except in the case 
of three all these properties are covered in 
their entirety by the will. In each of the 
three excepted items, 17, 20 and 21, Sunda- 
ram possessed only a moiety at the time he- 
made his will. In each case the other moiety 
was purchased by Sethuraman after Sunda- 
ram’s death. At tbe time of the institution 

3. (’37) 24 A. I. R. 1937 P. C. 185 : 1. D. ^ 
(1937) 2 Cal. 447; 31 S. L. R. 638 : 64 I. A. 203: 
168 I. C. 765 (P. C.), Isbwari Bhubaneswaree 


Tbakurani v. Brojo Nath De. 

L (’42) 29 A. I. R. 1942 P. O. 69;.- 203 I. O. 661: 
56 M. Tj. W. 1 (P. C.), Abiba AH. v. AlbajiMama 
All. 
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of the suit defendant 14 was in i)osses3ion of 
N03. 20 and 21 and defendants 15, IG and 17 
in possession of No. 17. The learned Subor¬ 
dinate Judge set aside all the alienations 
challenged in the plaint, but the only alie- 
nees named in o. S. No. 90 of 194*2 who have 
appealed are defendants 5 and G, the former 
being in possession of item 3 and the latter 
of item 2. As the plaintiff possesses no title 
to these properties the appeal of defendants 
5 and 6 {no. 113 of 1944) must be allowed 
with costs against her. As we have already 
indicated, the appellant in Appeal No. 436 of 
1914 is defendant 2 . She claims to be an 
assignee of a usufructuary mortgage of one 
of the items of property dedicated by the 
will to charity. The Subordinate Judge 
allowed the plaintiff’s claim. He considered 
that this item was not covered by the will 
and that the plaintiff as the heir of her brother 
was entitled to it. No necessity for the 
mortgage by Swarnavnlli was shown. We 
consider that this decision was right. The pro¬ 
perty was purchased by Sundaram twenty 
days after ho made his will. The terms of 
the will do not provide justification for 
holding that the dedication included all the 
properties of which the testator died posses¬ 
sed. To the win was annexed a schedule of 
movable and immovable properties which 
he intended should constitute the endow¬ 
ment for the charities. As this property was 
not included in the schedule and as there is 
no evidence that it was purchased out of any 
of the outstandings mentioned in the sche¬ 
dule, it must be held that to this exte-nt the 
testator died intestate, which means that 
the plaintiff acquired a title to it on the death 
of her brother. Appeal No. 436 of 1014 is dis¬ 
missed with costs in favour of the plaintiff. 

C.R.K./v.n, Order accordinohj. 

(Case No, 145.] 

A. I. R. (33) 1946 Madras 271 
Leach C. J. and Lakshmana Rao J. 

In re M. K. Thiagaraja Bhagavathar 
and others — Appellants. 

Criminal Appeal.^ Nos. 3CG, etc., of 1045, Deci¬ 
ded on 29Lh October 1045, from judgment of High 
Court, Crown side, D/- 3rd May 1945. 

(a) Criminal P. C. {1898, as amended by 
Act of 1943), S. 411-A (l) and {2) —- Power of 
appellate Court under — Matters to be consi¬ 
dered by High Court in appeal, explained — 
Court has full power to set aside verdict of 
jury if it is unreasonable. 

There ia no provision in the Criminal Procedure 
Code corresponding to sub-3 (1) of S. 4 of the 
English Act, namely. Criminal Appeal Act, 1907, 
(7 Edw. VII, Ch. 23), which empowers the ap¬ 


pellate Court to allow the appeal on the ground, 
inter aZta, that the verdict of the jury is unreason¬ 
able or cannot be supported having regard to the 
evidence. But the omission doss not affect tho 
powers of an Indian High Court when hearing an 
appeal under S. 411-A (1) (b). Criminal P. C., 
cither by way of extending or limiting thorn. The 
considerations which apply in an appeal fronr 
acquittal under S. 423 must also apply in an ap¬ 
peal under section 411-A (1) (b) on a matter invol¬ 
ving a question of fact. Thus, in an appeal under 
S. 411-A (1) (b). Criminal P. C., the Court has 
full power to set aside the verdict of the Jury it 
on a consideration of the facts and all circum¬ 
stances of the case, it is convinced that tho verdict 
is unreasonable. [P 273 C 2; P 274 C 2] 

But in exercising this power and before reach- 
iug the coQclu.sioD3 upon fact, the High Court 
should and will always give proper weight and. 
consideration to such matters as (1) the views of 
the trial Judge as to the credibility of the wit¬ 
nesses; (2) the pre.sumptioa of innocence in favour 
of the accused, a presumption certainly not 
weakened by the fact that be has been acquitted 
at his trial; (3) the right of the accused to the be- 
nedt of any doubt; and (4) the slowness of the 
appellate Court in disturbing a finding of fact 
arrived at by a Judge who had the advantage of 
seeing the witnesses : (’34) 21 A. I. R. 1934 P. C. 
227, Rel. on. [P 274 C 1] 

The High Court cannot, however, in an appeal 
under S. 411-A enhance the sentence. 

[P 273 C 2J 

(b) Evidence Act (1872), S. 30—“Take inta 
consideration” —. Meaning of — Accomplice 
cannot corroborate to another accomplice. 

It is an accepted rule that one accomplice cannot 
corroborate to another accomplice, Tho words 
“take into consideration” in S. 30 do not mean 
that the confe.=5sion is to have the force of sworn 
testimony. But such a confession is evidence in 
the sense that it is a matter which the Court, 
before which it is made, may take into considera¬ 
tion in order to determine whether the issue of 
guilt is proved or not. The wording of S. 30, 
however, shows that such a confession is merely to 
be an element in the consideration of all the facts 
of the case; while allowing it to be so considered, it 
does not do away with the necessity of other 
evidence : (’44) 31 A. I. R. 1944 Mad. 117 (F.B.), 
JPoll. [P 274 C 2] 

(c) Evidence Act (1872), S. 133 — For con¬ 
viction on testimony of accomplice corrobora¬ 
tion is necessary. 

Though S 133 provides that a conviction Is not 
illegal merely because it proceeds upon tho uncor¬ 
roborated testimony of an accomplice, it has be¬ 
come a rule of practice which is now virtually a 
rule of law that corroboration is required : (’36) 23 
A.I.R. 1936 P. C. 242, /.Vi. on. [P 274 C 2] 

(d) Madras Criminal Rules of Practice, R.86(3) 
—Accused declining to make confession before 
Magistrate — Order of Police Commissioner 

remanding accused to police custody _Order 

held improper but made by oversight—Subse¬ 
quent confession of accused held not result of 
detention in police custody. 

The accused was brought before .a Magistr.alc to 
make a confes.sion but be declined to make any 
statement On that day, by an order of Commis¬ 
sioner of Police, he was again placed in the eus- 
todyofthe investigating police officer and detained 
in the police station : 
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Held that the order of the Commissioner of 
Police directing the accused to be detained in the 
police station was improper, but there was no rea> 
son to believe that it was passed otherwise than 
by oversight, and the subsequent confession of the 
accused was not the result of such detention. 

[P 276 C 1] 

(e) Criminal P. C. (1898), S. 297—Defence of 
alibi raised in Sessions Court and not in com¬ 
mittal Court — Comment of trial Judge in his 
summing up to jury on non-disclosure of alibi 
at earlier stage held not misdirection. 

In a trial for murder, the trial Judge told the 
jury that in his opinion it was regrettable that the 
accused's defence of alibi was not disclosed before 
(in tbe committal Court) and quoted to them the 
following passage : “If a person charged with an 
offence were ill advised enough to say he would 
reserve his defence, and to keep back what he al¬ 
leged to be tbe true story so that it could not be 
investigated before tbe trial, the fact that his 
story as told at the trial was not believed by the 
jury was not a ground for interferlug with the ver¬ 
dict. The sooner an innocent man told the truth, 
the better it was for him" (Lord Alverstone C. J. 
in (1907) 25 T, L R. 228) : 

Held that tbe Judge’s comment did not amount 
to a misdirection and moreover as he had left the 
question to jury quite open, there was no just 
cause for complaint : (1933) 1 K. B. 685, Disting. 

[P 278 O 2] 

(f) Criminal P. C. (1898), S. 288—Deposition 
of approver in committing Court can be treat¬ 
ed as evidence in trial Court if considered 
true — Retraction of his confession and repu¬ 
diation of his evidence by approver are not 
material. 

Under S. 288, the deposition of an approver 
before the committing Court can be treated as evi¬ 
dence in the trial Court, if the Court is convinced 
that tbe statements made in it ace true. The fact 
that the approver has subsequently retracted bis 
confession and repudiated his evidence in tbe 
committal Court is not of great importance if from 
bis examination in the witness-box tbe jury forms 
an opinion whether be was then speaking the 
truth. CP 278 C 2] 

Cr. P. C_ 

(Ml) Chitaley, S. 288, N. 10. Pt. 1. 

(Ml) Mitra, S. 288, P. 993. 

(g) Criminal P, C. (1898), S. 337 — Granting 
of pardon—Legality of—Accused warned that 
he would be liable to prosecution if be resiled 
from fiis previous confession — Pardon held 
not conditional. 

The Magistrate in granting a pardon asked the 
accused whether he was aware that he was liable 
for prosecution for the oSenoe (of conspiracy and 
murder) if be resiled from tbe confession be made, 
to which the accused replied in tbe affirmative. It 
was contended that the pardon was illegal as it 
was granted on condition that tbe accused did not 
resile from bis confession : 

Held that tbe Magistrate had merely warned 
tbe accused of the action that might be taken 
against him under S- 339, Criminal P. C., if be 
gave false evidence. [P 279 C 1) 

Cr. P. C_ 

(Ml) Chitaley, S. 337, N. 9. 

(Ml) Mitra, S. 337, P. 1095. 

(h) Criminal P. C. (1898), S. 297 _ Laying 
down law—Clear case of murder—No sugges¬ 


tion of culpable homicide—Omission to ex¬ 
plain to jury difference between them is not 
misdirection. 

Where the case was clearly one of murder and 
no one had even suggested that the crime was 
culpable homicide not amounting to murder and 
the Judge told tbe jury that the offence was either 
murder or grievous hurt : 

Held that if the jury were satisfied that tbe de¬ 
ceased had died as the result of the stabbing, it 
was unnecessary for the Judge to tell them that 
that was murder. There was no reason for the 
Judge to enter into the difference between murder 
and culpable homicide not amounting to murder 
and the fact that he did not explain the difference 
to the jury, therefore, did not amount to misdireo- 
tion. [P 280 C 1] 

Cr. P. C_ 

(Ml) Chitaley, S. 297, N. 9, Pt. 11. and N. 11. 

(Ml) Mitra, S. 297. P. 1017. 

(i) Criminal trial—Hvidence—Detention and 
examination of witness by police — Evidence 
not necessarily open to suspicion. 

The fact that a witness had been detained and 
examined by tbe polioe could not necessarily mean 
that his evidence was open to suspicion. 

[P 280 0 2j 

V. T. Rangaswavii Aiyangar^ V. V, Srinivasa 
Aiyangar, K. Kalyanasundaram, R. San- 
ianamy M. SHnivasagoyalanyV. V.Radha- 
krishnan, C. Ramanna, B. T. Sundara- 
rajan, S. Krishnamurthiy K. A. Thanika- 
chalam, V. C. Goyalaratnaniy P. Rama- 
nathan and M. Santosh — for Appellants. 

Advocate-General, Crown Prosecutor, C. D. 
Venkataramanan and N. Viraraghavan — 

for the Crown. 

Leaoh C. J. —On 8fch November 1944 one 
C. N. Bakshmikantam was stabbed while 
riding in a rickshaw in General Collins 
Boad, Madras. He received three wounds 
and died as the result in the Madras Gene< 
ral Hospital in the early hours of the next 
day. Eight persons were charged with being 
concerned in the murder and were com¬ 
mitted for trial at the High Court Sessions 
in April of this year. All the accused were 
charged with being parties to a conspiracy 
to murder Lakshmikantam. Accused 1 and 2 
were also charged with having committed 
the murder. Accused 8, 4, 5, 6, 7 and 8 
were charged with abetment as well as with 
conspiracy. During the trial a nolle pro¬ 
sequi was entered in respect of accused 5 
and thereupon he was discharged. The jury 
unanimously found accused 1 and 2 guilty 
on the conspiracy charge and of having 
committed the murder. By a majority of 
6 to 3 they found accused 3 and 4 guilty on 
the conspiracy charge and of having abetted 
the murder. They unanimously found accused 
6 and 7 guilty on the conspiracy charge and 
of abetment. By a majority of 6 to 3 they 
acquitted accused 8. The learned Judge 
(Mockett J.) accepted the majority ver- 
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He sentenced accused 1, 2, 3. 4, 6 
and 7 to transportation for life and ac¬ 
quitted accused 8. By an order dated 12 tb 
July 1945, this Court allowed accused 3 and 4 
to appeal on facts as well as on law under 
S. 4HA (l) (b). Criminal P. 0. It refused 
leave to the other accused to apx>eal on facts, 
but they have all appealed under cl. (a) of 
the sub-section. We will deal with the appeal 
of accused 3 and 4 first and then with the ap¬ 
peals of accused 1, 2, 6 and 7 in that order. 
The appeal of accused 3 and 4 being on 
facts as well as on law, it is necessary to 
discuss and decide what are the powers of 
the appellate'Court in appeals under s. 411A 
(l) (b), Criminal P. C. Before the passing 
of the Criminal Procedure Amendment Act 
of 1943, there was no appeal from a verdict 
of a jury at High Court sessions on facts. 
It is unnecessary to quote the whole section; 
•it is sufficient for the purposes of this case 
to quote sub-ss. (l) and (2). They read as 
follows : 

“(1) Without prejudice to the provisions of S. 449 
any person convi''.ted on a trial held by a High 
Court in the exercise of Its original criminal juris' 
diction may, notwithstanding anything contained 
in S. 418 or S. 'V23, sub-s. (2), or in the Letters 
Patentofany HighOourt, appeal totheHigh Court— 

(a) against the conviction on any ground of ap* 
peal which involves a matter of law only ; 

(b) with the leave of the appellate Court, or 
upon the certificate of the Judge who tried the 
case that it is a fit case for appeal, against the 
conviction on any ground of appeal which involves 
a matter of fact only, or a matter of mixed law 
and fact, or any other ground which appears to 
the appellate Court to be a sufficient ground of ap- 
peal ; and 

(c) with the leave of the appellate Court, against 
the sentence passed unless the sentence is one 
fixed by law. 

(2) Notwithstanding anything contained in S. 417, 
the Provincial Government may direct the Public 
Prosecutor to present an appeal to the High Court 
from any order of acquittal passed by the High 
Court in the exercise of its original criminal juris¬ 
diction, and such appeal may, notwithstanding 
anything contained in S. 418 or S. 423, sub-s. (2), 
or in the Letters Patent of any High Court, but 
subject to the restrictions imposed by cl. (b) and 
cl. (c) of 3ub*s. (1) of this section on an appeal 
against a conviction, lie on a matter of fact as 
well as a matter of law.’* 

Clauses (a), (b) and (c) of sub-s. (l) follow 
ols. (a), (b) and (c) of s. 3 of the English Act, 
•Criminal Appeal Act, 1907. Section 4 of the 

English Act provides; 

“(1) The Court of Criminal Appeal on any such 
appeal against conviction shall allow the appeal if 
they think that the verdict of the jury should be 
set aside on the ground that it is unreasonable or 
cannot be supported having regard to the evidence, 
or that the judgment of the Court before whom the 
appellant was convicted should be set aside on the 
ground of a wrong decision of any question of law, 
or that on any ground there was a miscarriage of 
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justice, and in any other case shall dismiss the 
appeal : * 

Provided that the Court may, notwithstanding 
that they are of opinion that the point raised in 
the appeal might be decided in favour of the ap¬ 
pellant, dismiss the appeal if they consider that no 
substantial miscarriage of justice has actually 
occurred. 

(2) Subject to the special provisions of this Act, 
the Court of Criminal Appeal shall, if they allow 
an appeal against conviction, quash the conviction 
and direct a judgment and verdict of acquittal to 
be entered. 

(3) On an appeal against sentence the Court of 
Criminal Appeal shall, if they think that a differ¬ 
ent sentence^should have been passed, quash the 
sentence passed at the trial, and pass such other 
sentence warranted in law by the verdict (whether 
more or less severe) in substitution therefor as they 
think ought to have been passed and in any other 
case shall dismiss the appeal.'* 

There is no provision in the Code of Crimi- 
nal Procedure corresponding to sub.s. (l) of 
S, 4 of the English Act, but we do not consider 
that the omission affects the powers of an 
Indian High Court when hearing an appeal 
under S. 411A (l) (b), either by way of ex¬ 
tending or limiting them. It is, however, 
relevant to point out that S. 423 of the Code 
permits the appellate Court to alter the 
finding or direct a retrial. It cannot, how¬ 
ever, in an appeal under S. 411A enhance 
the sentence. In (1916) 2 K.B. 658,^ the Court 
of Criminal Appeal (Lord Reading C. J., 
Scrutton, Avory, Rowlatt and Atkin JJ.) 
laid down the principles which governed the 
Court in deciding an appeal from the verdict 
of a jury on the facts. In that case one of 
the questions was whether there had been 
corroboration in a material particular of the 
evidence of two accomplices. In (1909) 2 Cr. 
App. Rep. 130,^ the Court had said : 

“The rule has long been established that the 
Judge should tell the jury to acquit the prisoner if 
the only evidence against him is that of an ac¬ 
complice, unless that evidence is corroborated in 
sorao particular which goes to implicate tho 
accused.” 

The learned Judges who decided ( 191 G) 2 K. 
B. C5S' said that the words “tell the jury to 
acquit” should read “warn the jury of tho 
danger of convicting.” In delivering the 
judgment of tho Court in that case, Lord 
Beading said : 

“If after the proper caution by the Judge, tho 
jury nevertheless convict the prisoner, this Court 
will not quash the convictions merely upon tho 
ground that the accomplice’s testimony was uncor¬ 
roborated. It can but rarely happen that the jury 
would convict in such circumstances. In consider¬ 
ing whether or not the conviction should stand, 
this Court will review all the facts of the case, and 
will bear in mind'that the jury bad the opportunity 
of hearing and seeing the witnesses when givins 

1. (1916) 2 K. B. 658 : 86 L. J. K. B. 28 : 115 L. 

T. 453, Hex v. Baskerville. 

2. (1909) 2 Cr. App. Rep. 130, Rex v. Everest. 
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their testimony. But this Court, in the exercise of 
its powers, will quash a conviction even' when the 
Judge has given to the jury warning or advice 
above mentioned if this Court, after considering 
all the circumstances of the ease, thinks the verdict 
unreasonable, or that it cannot be supported hav¬ 
ing regard to the evidence.*’ 

In a latter case, (1916) 12 Cr. App. Rep. 
273,® the Court of Criminal Appeal had to 
decide an appeal where the Judge consider¬ 
ed the verdict of the jury to be wrong and 
had given a certificate permitting the appeal. 
It was not alleged that there had been any 
misdirection to the jury, that any evidence 
was wrongly admitted or that there was no 
evidence on which the jury could convict. 
There, Lord Reading said : 

“The questions in issue at the trial were purely 
questions of fact and were, therefore, for the 
determination of the jury, and not for that of the 
Judge. Unless we, sitting in this Court, are pre¬ 
pared to say that, when a Judge differs from a 
jury on a fiuding of fact, we ought to conclude 
that the verdict is unreasonable, or that there has 
been a miscarriage of justice, we cannot quash this 
conviction. Substantially, the only evidence given 
was that of the prosecutor and that of the appel¬ 
lant. It was for the jury to say which they believ¬ 
ed, and to decide accordingly, bearing in mind 
that a doubtful case must result in a verdict of 
acquittal. In these oiroumstances, it seems to us 
that we must accept the deoision of the jury on the 
facts, and that we are not in a position to quash 
this conviction, unless we substitute ourselves as a 
tribunal of fact when we do not have, as had the 
jury, the opportunity of hearing and seeing the 
witnesses. Therefore, this appeal must be dis¬ 
missed.’’ 

In 56 AiiL. 645,^ the Privy Council dis¬ 
cussed the functions of a High Court in an ap¬ 
peal under s. 417, Criminal P. O., on an order 
of acquittal made by a Sessions Judge sit¬ 
ting without a jury, but with assessors. It 
was pointed out that ss. 417, 418 and 428 of 
the Code give the High Court full power to 
review at large the evidence upon which the 
order of acquittal was founded and to reach 
the conclusion that upon that evidence, the 
irder of acquittal should be reversed. The 
judgment of the Board was delivered by 
Lord Russell of Killowen, who observed : 

“But m exorcising the power conferred by the 
Code and before reaching its conclusions upon fact, 
the High Court ehould and will always give proper 
weight and consideration to such matters as (1) the 
views of the trial Judge as to the credibility of the 
Iwitncsses; (2) the presumption of innocence in 
favour of the accused, a presumption certainly not 
weakened by the faot that he has been acquitted 
at bis trial; (3) the right of the accused to the 
benefit of any doubt, and (4) the slowness of an 
appellate Court in disturbing a finding of fact 
arr ived at by a Judge who bad the advantage of 

3. (1916) 12 Cr. App. Rep. 273, In re Elizabeth 
Terfect. 

4. (’34) 21 A. I. R. 1934 P, C. 227 : 56 All. 645 : 
Cl I. A. 398 : 151 I. C. 322 (P. C.), Sheo Swarup 
V. Emperor. 


seeing the witnesses. To state this, however, is only 
to say that the High Court in its conduct of the 
appeal should and will act in accordance with rules- 
and principles well known and recognised in the 
administration of justice.** 

The same considerations must apply in an 
appeal under s. 411A (l) (b) on a matter in¬ 
volving a question of fact. We hold that in 
an appeal under that clause, the Court has 
full power to set aside the verdict of the 
jury if on a consideration of the facts and 
all the circumstances of the case, it is con¬ 
vinced that the verdict is unreasonable. 
Before passing on to the consideration of the 
facts in this case, we will state the position 
when the chief witness for the prosecution is 
an approver. Section 133, Evidence Act, stateaf 
that an accomplice shall be a competenij 
witness against an accused person and a con¬ 
viction is not illegal merely because it pro¬ 
ceeds upon the uncorroborated testimony of 
an accomplice. Under the English common 
law, the same rule applies, but both in 
England and in India it has become a rule 
of practice, and, to use the language of the 
Privy Council in 44 M. I. W. 263® it is now 
virtually a rule of law, that corroboration is 
required. It is also an accepted rule that one 
accomplice cannot corroborate another; but 
s. 30, Evidence Act, says that when more 
persons than one are being tried jointly for 
the same offence, and a confession made by 
one affecting himself and some of the othera 
is proved, the Court may “take into consi¬ 
deration” the confession as against the others- 
as well as against the person who makes the 
confession. There is no corresponding provi¬ 
sion in English law. In the recent case in 
I. Ij. R. (1944) Mad. 308,® a Pull Bench of this 
Court had to consider the effect of this 
section and it accepted as correct the inter¬ 
pretation to be found in Woodroffe and 
Ameer All’s Law of Evidence (Bdn. 9, at 

page 312) : . . j 

“These words (the words ‘take into considera¬ 
tion’) do not mean that the confession is to have 
the force of sworn testimony. But such a confes¬ 
sion is nevertheless evidence in the sense that it is 
a matter which the Court, before whom it is made, 
may take into consideration in order to determine 
whether the issue of guilt is proved or not. The 
wording, however, of this section (which is an ex¬ 
ception) shows that such a confession is merely to 
be an element in the consideration of all the facte 
of the case; while allowing it to be so considered it 
does not do awfiy with the necessity of other 
evidence/* 

In the present case there is evidence of a 
confession of one of the a ccused implioating 

5. ('36) 23 A’i.R. 1936 P. C. 242 ; 163 I. C. 681 : 

44 M. L. W. 253 (P.C.), Mabadeo v. The King. 

6. (’44) 31 A. I. R. 1944 Mad. 117 : I.L.R. (1944) 
Mad. 308 ; 211 I. C. 367 (F.B.), In re RajagopaU 
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himself and other accused. The learned Judge 
in answer to a question put to him by the 
jury said that they should bear in mind the 
warning that an accomplice cannot corro¬ 
borate an accomplice and that they should 
not attach much value to a statement by a 
co-accused. In 67 I. a. 336 : 21 Lah. 612 ^ the 
Privy Council held that the common inten¬ 
tion in S. 10 , Evidence Act, signifies a 
common intention existing at the time when 
the thing was said, done or written by one 
of the conspirators. Any statement of con¬ 
fession made by one conspirator to a third 
party after the common intention of conspi¬ 
racy was no longer operating and had ceased 
to exist is not admissible against another. 
In that case their Lordships had not to 
consider the effect of s. 30, Evidence Act. 

We now come to the facts which have 
general application. Lakshmikanthan was a 
person of bad character. In 1932 he was 
convicted of forging an affidavit and sen¬ 
tenced to undergo imprisonment for a period 
of seven years. He was released from prison 
in 1939. In 1943 he edited a weekly publica¬ 
tion called "The Cinema Thoothu” but it 
ceased publication in January 1944. On 22nd 
July 1944, he became the editor of another 
weekly paper called "The Hindu Nesan” 
which he continued to edit until his death. 
He professed to have a mission in life to 
protect the chastity of Indian womanhood, 
but his profession was merely a cloak for 
the writing of most scurrilous articles 
attacking the characters of prominent per¬ 
sons, especially persons well known in the 
cinema world. Among the persons he 
attacked were accused 3 and 4, both 
of whom were cinema actors and pro¬ 
minent in their profession. The articles 
which he had written against these accused 
were put in evidence at the trial. They 
accuse them of seduction of innocent girls 
and the wife of accused 4 of being a 
prostitute. Week after week he returned 
to the attack and in the same scurrilous 
manner. In the early part of 1944 , 
accused 3 and 4 along with other persons, 
who had been the victims of Lakslimikan- 
than’s defamatory x^n presented a i)etition 
to His Excellency the Governor praying 
that action should be taken against 
Lakshmikanthan. It is the case for the 
prosecution that these attacks provided 
the motive for accused 3 and 4 enter- 

7. (’40) 27 A. I. R. 1940 P. C. 176 : I.L.R. (1940) 
21 Lah. 612 : I.L.R. (1940) Ear. P. C. 302 : 67 
I. A. 336 : 190 I. C. 233 (P.C.), Mirza Akbar v. 
Kin^j-Empcror. 
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ing into a conspiracy to murder Laksb- 
mikantban. It is said for the defence 
that there were equally scurrilous articles 
against many other prominent pei'sons and 
that there was equally strong ground for 
suspecting that the murder might have 
been instigated by others. This may be the 
case, but the grossly defamatory articles 
written by Lakshmikanthan may very pro¬ 
perly be taken into account when consider¬ 
ing why accused 3 and 4 should take part 
in the conspiracy. 

On 19th October 1944, Lakshmikanthan 
was assaulted and stabbed in the neck in 
Venkatachala Mudali Street, Madras. The 
injury inflicted was not of a serious nature 
and had nothing to do with his death. He 
alleged that his assailant was accused 1 
and he wanted the police to prosecute 
him. The police, however, could not 
take up the case as it was non-cognizable. 
The result was that Lakshmikanthan 
decided to file a complaint to the Magistrate 
against accused l. In this connection he 
consulted Mr. J. Nargunam, an advocate 
of this Court, on the night of 7th November 
1944. Mr. Nargunam drafted the complaint 
and gave it to Lakshmikanthan to have it 
typed. About 9 A. M. on 8th November, 
Lakshmikanthan arrived at Mr. Nargunam’s 
house with the typed complaint. He left 
Mr. Nargunam’s house at about lO A. M. in 
a rickshaw, taking the complaint with him. 
He was attacked and fatally stabbed a few 
minutes later in General Collins Road. The 
scene of the attack was some 130 yards 
from Mr. Nargunam’s house. 

On ilth December 1944, the police 
arrested Jayanandam, who became the 
approver. Wo shall refer to him as such 
hereafter. Tho approver was in custody at 
the Egmoro police station from Ilth to l 4 th 
December. On isth December, be was 
taken before the Fifth Presidency Magis. 
trate as he had intimated that he wished 
to make a confession. When ho appeared 
before the Magistrate he refused to make 
any statement. That afternoon ho was taken 
to the iienitontiary where he remained 
until the afternoon of I6th December. On 
that day ho was again placed in the custody 
of the investigating police officer and detain- 
ed in tho Egmore police station. Rule 86 
(3) of the Criminal Rules of Practice states 
that an accused, who has been produced 
before a Magistrate for the purpose of mak¬ 
ing a confession, and who has declined to 
make it or has made a statement which, 
from the point of view of the prosecution is 
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unsatisfactory, shall not be remanded to 
ixilice custody. If he is remanded to other 
custody, the investigating police officers 
shall not, except in the presence of the 
Magistrate, be allowed either to see him 
again or to have any further communica¬ 
tion with him. The order of the Commis¬ 
sioner of Police of I6bh December, directing 
the approver to be detained at the Egmore 
police station was improper, but there is no 
reason to believe that it was passed other¬ 
wise than by oversight and we consider 
that the approver’s subsequent confession 
was not the result of such detention. 

On the afternoon of 17th December, the 
approver was taken to the Saidapet Sub. 
Jail, and thereafter he was never in police 
custody. That evening he wrote a letter to 
the Commissioner of Police in which he 
stated that he was going to talk to the 
Presidency Magistrate touching matters 
relating to the murder case of Lakshmi. 
kanthan and praying that he might be 
sent to the Magistrate. He explained that 
his failure to make a statement when sent 
before the Fifth Presidency Magistrate 
on 15th December, was the result of 
threats made by Nagalingan ( accused 2 ) 
and his relatives. On 19th December, he 
wrote out in his own hand a petition to 
the Chief Presidency Magistrate in which 
he intimated that he wished to make a 
confession. In this petition he set out 
statements of fact which agree with the 
statements of fact which he subsequently 
made in his confession. The confession 
was made on 22nd December, and duly re¬ 
corded under S. 164, Criminal P. C., by the 
Sub-Divisional Magistrate of Saidapet. It 
may be summarised as follows : 

He and his sister had been attacked by 
Liakshmikanthan in an issue of “The Hindu 
Nesan.” On 7th November 1944, accused 2 
came to him and told him that arrange¬ 
ments had been made to do away with 
Lakshmikanthan. Thereupon he asked ac¬ 
cused 2 how he could perform such a danger¬ 
ous and big feat. Accused 2 replied that 
accused 3 and 4 would supply any amount 
of money and also defend them if they were 
caught. He then persuaded the approver to 
follow him to the People’s Park where the 
rest of “the gang” were waiting. They went 
by tram to the Moore Market where they 
met accused 7, 1 and 6 and two others. 
There accused 2 showed accused 1 to the 
approver and said that he was the first as¬ 
sailant of Lakshmikanthan and that he was 
prepared to kill him the next day. Accused 6 


asked the approver whether accused 2 had 
told him all about the plot and he said that 
he had. Accused 6 explained that they were 
on a dangerous expedition and that if by 
any chance anyone wsrS caught, he should 
not show up his friends “even if torn from 
limb to limb.” Eamalanathan (p. w. 25) 
who was there was introduced as the person 
who was going to finance the “whole show.’* 
Accused 8 was also introduced to him. 
Kamalanathan said that they should go and 
meet the “big persons” and fix up the whole 
of the affair. They were taken to the Wall 
Tax Boad “Ottravadai Theatre” and asked 
to stop outside. Kamalanathan went inside 
and asked them to come in one by one 
when he made signs. Fifteen minutes later, 
Kamalanathan returned with a man who had 
side-whiskers and asked them to go in. Ac- 
cused 8 stopped outside at a place where the 
tram turned. Accused i waited on a plat¬ 
form in front of a coffee hotel. The appro¬ 
ver, Kamalanathan, accused 6, accused 2 and 
accused 7 were taken to the make-up room 
in the theatre. Accused s and 4 then came 
in to the room. Accused 3 said that doing 
away with Lakshmikanthan was a very 
tough job, and he wanted to know whether 
they could do the job thoroughly. Accused 2 
and 7 said that they would see the thing 
through without missing it. Accused 3 then 
impressed upon them the necessity for ex¬ 
treme secrecy and caution and said that if 
they gave up their names they would be 
disgraced for life. Accused 3 said that he 
would pay them Ks. 2500 as promised as 
soon as the work was completed and that if 
the job was done thoroughly he would give 
further presents. 

He further said that if by any chance 
they were detected he and his friends would 
give them all the help possible. At the insti¬ 
gation of accused 3 and 4 they took an oath 
that even if they lost their heads they 
would not expose accused 3 and 4. Accused 4 
gave to accused 6 Ks. 500 and promised the 
remaining Rs. 2000 “after completing the 
job.” They took the money to the People’s 
Park where accused 1 and 8 joined them. 
Accused 6 gave him (the approver) BS. 60 
and asked him to meet him the next morn¬ 
ing. At about 4-45 A. M. on the next day 
accused 2 came to his house and woke him 
up. He and accused 2 went together to 
Perambur Barracks Road and at a tea shop 
there they met accused 7, C and 8. Accused 7 
told him that they need not be frightened 
and that accused 2 and 1 would be doing 
the work and all that they had to do was 
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to be there and help them if necessary. Ac¬ 
cused 8 went away to watch the house of 
Lakshmlkanthan. They sat in the tea shop. 
At about 9 A. M, accused 8 came running 
and asked them to get ready. Accused G 
called them and they all went outside and 
accused 8 showed them Daksmikanthan 
going in a rickshaw. Accused 1 said that the 
place was not suited for the purpose and 
asked them to wait for Iiakshmikanthan’s 
return. They followed the rickshaw and stop¬ 
ped near the tram-road. Accused 6 went into 
the Y. M. 0. A, building close-by. Lakshmi- 
kantham went into the house of his lawyer, 
Mr. Nargunam, who was living in the next 
street. He (the approver) was asked to stand 
along with accused 7 and 2 in the street 
next to that in which the lawyer lived. 
He remained there talking to the people 
who were milking cows in a shed close-by. 
Accused 1 and 2 went and stood on the 
other side of the house. A little later the 
rickshaw came out of the Vakil’s house. 
Accused 1 and 2 followed the rickshaw. He 
and accused 7 stopped near the shed. A 
little later accused 2 came running and 
signed to him to run away. Accused 7 also 
asked him to clear out and he ran away to 
his house. The next day he learned that ac¬ 
cused 1 had been arrested. In his confession 
the approver, of course, referred to the various 
accused persons by name. In the foregoing 
summary we have for the sake of brevity 
omitted the names and have referred to 
them by their designations at the trial. A 
pardon was tendered to the approver and 
accepted by him. He gave evidence in the 
committal Court on 22nd February 1945, and 
his testimony there was in accordance with 
the statements which he had made in his 
confessional statement. He was called as a 
witness in the Sessions Court, on 9bh April 
1945, when he retracted bis confession and 
said that he had made it as a result of hav- 
ing been tortured by the police. Thereupon 
the approver’s deposition in the committal 
Court was treated as evidence in the case 
by reason of the provisions of S. 288, Cri. 
minal P. C. 


with the life of C. N. L. and warning me not to 
publish this news went away.” 

The letter was opened by the censor, who 
on 11th November sent a photographic copy 
of it to the police as it contained a clue to 
the murder of Lakshmikanthan. The letter 
was re-posted and delivered to the addres¬ 
see on 14th November. The police had 
arranged that Inspector K. V. Venkatasu- 
hramaniam (P. W. 29) should be present when 
the letter was delivered. At the time of 
delivery the addressee was asked who was 
the writer. The letter had not been signed 
by Kamanna, but merely bore the initials 
“A. K. R.” at the place of signature. V. S. 
Mani Iyer said the writer was Ramanna 
whose address he gave. The Inspector 
telephoned to Madras and Ramanna was 
traced and questioned that night. He ad¬ 
mitted that it was his letter. In his evi¬ 
dence at the Sessions Court he said that 
the person whose name was left blank was 
accused G. It may be mentioned that Ram¬ 
anna was living as a paying guest in the 
house of V. S. Mani Iyer in Madras. 

In his evidence Ramanna also stated that 
at about 4-30 or 5 P. M. on 8th November, 
accused 6 came to him and said “ Give 
me your hand.” His face at that time 
was frightful to look at. Accused G told 
him: ” I have done away with Lakshmi- 
kanthan” and when asked who did it he 
said : “Two of my insignificant fellows did 
it.” He further said : “Thiagarajan, N. S. 
Krisbnan and Sriramulu all of us joined 
together and had done this. If ultimately, 
however, the case comes to light, they should 
use their influence and go up to the Viceroy 
and get the case dismissed.” Thiagarajan is 
accused 3, N. S. Krisbnan accused 4 and 
Sriramulu accused 5. He also said “I bavo 
just now seen Bhagavathar and Sriramulu 
Naidu and I have come hero.” Bhagava- 
thar is accused 3. Ramanna stated that he 
knew accused 3 well. He had known him 
from 1936 and accused 4 since 1943. 

Kamalanatban was examined as witness 
25 for the prosecution and admitted that he 
had been at the Wall Tax Theatre on the 


On 9th November A. K. Ramanna (p.w. 2G) 
wrote a letter to a friend named V, S. Mani 
Aiyar (P. w. 28) who was then at Salem. 
In this letter be stated that at about 10-30 A.M. 
the previous day, Lakshmikanthan had been 
stabbed and that he died at 4 A. M. the 
next day. The letter also contained this 
statement: 

“Yesterday morning at 11 o’clock .... came 
to me and informed me that be had done away 


evening of 7th November, and that he had 
met there the approver, accused 2, 3, 4, G 
and 7, but he professed that he only wont 
there to induce accused 3 to transfer to 
Madras a newspaper which he was publishing 
in Trichinopoly and to give him employ¬ 
ment in connexion with it. In bis summ- 
ing up, the learned Judge more than amply 
warned the jury of the clanger of accepting 
the approver’s evidence and he indicated that 
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Kamalanafchan should be treated as an ac¬ 
complice whose testimony could not be used 
to corroborate the approver. He also war¬ 
ned them that when taking into considera¬ 
tion the confession of accused 6 to the 
witness, Ramanna, under S. SO, Evidence 
Act, an accomplice could not corroborate 
another accomplice. We have been taken 
through the relevant portions of the learned 
Judge’s summing up and accused 3 and 4 
can have no complaint about his fairness. 
The same observation also applies to the 
summing-up as far as the other accused are 
concerned. 

It has b^en suggested that there was a 
misdirection on the defence of alibi set 
up by accused 4. This defence was only 
raised in the Sessions Court although in 
the committal Court accused 4 did say 
that he was in Salem at the time. The 
learned Judge told the jury that in his 
opinion it was regrettable that this was 
not disclosed before and quoted to them a 
passage from the judgment of Lord Alver. 
stone C. J. in (1907) 25 t. l. r. 228 ,® where 
the learned Chief Justice said that if a per¬ 
son charged with an offence were ill-advised 
enough to say he would reserve his defence, 
and to keep back what he alleged to be the 
true story so that it could not be investiga- 
ted before the trial, the fact that his story 
as told at the trial was not believed by the 
jury was not a ground for interfering with 
the verdict. The sooner an innocent man told 
the truth, the better it was for him. We can 
see no just cause for complaint here. In criti¬ 
cising the summing-up in this connexion the 
learned counsel for the appellant relied on 
the decision of the Court of Criminal Appeal 
in (1933) 1 K. B.C85,® where a prisoner before 
his committal for trial, was cautioned in the 
words prescribed by the Criminal Justice 
Act, 1925, s. 12, sub-B. (2), namely : 

“Do you wish to say anything in answer to the 
charge ? You are not obliged to say anything un¬ 
less you desire to do so, but whatever you say will 
bo taken down in writing and may be given in 
evidence upon your trial.” 

In reply, the prisoner said : “I do not wish 
to say anything, except that I am innocent.” 
At the trial at quarter sessions, the recorder 
commented on the failure of the prisoner to 
make a more complete statement and said 
to the jury : “Surely, if he is innocent, one 
would think he would make bis defence then 
and there.” It was held that this was a mis- 

8. (1907) 25 T. L. R. 226, Rex v. George William 

McNair. 

9. (1933) 1 K. B. 085 ; 102 L. J. K. B. 501 : 147 

L. T. 159, The King v. Naylor, 


direction because the true intention of the 
caution was to convey to an accused person 
the information that he was not obliged to 
say anything, unless he desired to do so. 
That case has no application here. As we 
have said, we do not regard the learned 
Judge’s comment as amounting to a mis¬ 
direction and moreover he left the question 
to the jury quite open. 

Now what had the jury before them on 
which to base their verdict in respect of ac¬ 
cused 3 and 4 ? In the first place there was 
the deposition of the approver treated as evi¬ 
dence imder S. 288, Criminal P. 0., which they 
were entitled to accept if they were convin¬ 
ced that the statements made in it were true. 
The statements in it accord with what he said 
in his petition to the Chief Presidency Magis¬ 
trate and with his confession to the Sub- 
Divisional Magistrate. Of course, the appro¬ 
ver could not corroborate himself, but the 
fact that he was consistent in what he said 
in these lengthy statements is noteworthy. 
That he retracted his confession and repu¬ 
diated his evidence in the committal Court 
is not of great importance. The jury saw 
him in the witness-box and wore in a posi¬ 
tion to form an opinion whether he was 
then speaking the truth. The prosecution 
had shown a motive for accused 3 and 4 
taking part in the conspiracy and agreeing 
to pay the assassins and have them defen¬ 
ded should they be caught. Certainly accused 
3 and 4 must have been very embittered 
against Lakshmikanthau. Then there was 
the confession of accused 6 to the witness 
Ramanna which the jury were entitled to 
take into consideration. In these circum¬ 
stances can it be said that the verdict of the 
majority of the jury in respect of accused 3 
and 4 was unreasonable 2 We consider that 
the answer must be in the negative. They 
had been properly directed and there wm 
material on which their decision could with 
reason be based. It follows that the appeal 
of accused 3 and 4 must be dismissed* The 
approver’s evidence against accused 1 is cor¬ 
roborated by Gopal, the puller of the rick- 
shaw in which Lakshmikanthan was stabbed. 
This witness identified accused 1 and 2 as 
the assailants. On behalf of accused 1 it wm 
said that the pardon was illegal, that the 
approver’s statement should not have been 
admitted in evidence under S. 288, Criminal 
P. 0., and that the approver had been in¬ 
duced to confess. 

Section 337, Criminal P. C., says that m 
the case of an offence triable exclusively by 
the High Court or Court of Session and cer- 
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•tain other offences the District Magistrate, 
a Presidency Magistrate, a Sub-Divisional 
Magistrate or a Magistrate o£ the First 
Class may, at any stage of the investigation 
or inquiry into, or the trial of the offence, 
with a view to obtaining the evidence of a 
person supposed to have been directly or in- 
directly concerned in or privy to the offence, 
tender a pardon to him on condition of his 
making a full and true disclosure of the 
whole of the circumstances within his know¬ 
ledge relative to the offence. Section 339 pro. 
vides that where a pardon has been tendered 
and the Public Prosecutor certihes that in 
bis opinion, a person who has accepted the 
tender has, either by wilfully concealing 
anything essential or by giving false evi¬ 
dence, not complied with the condition on 
which the tender was made, may be tried 
for the offence in respect of which the par. 
don was tendered or for any other offence 
of which he appears to have been guilty in 
connection with the same matter. 

As we have already said, the confession 
was recorded by the Sub-Divisional Magis- 
trate, Saidapet, on 22nd December 1944. On 
2nd January 1945, the approver was taken 
before the Chief Presidency Magistrate, who 
asked him whether he had made a full and 
true disclosure of the whole of the circum* 
stances within his knowledge relative to the 
offence and to every person concerned, whe¬ 
ther as principal or as abettor in the com- 
mission of the offence, to the Sub-Divisional 
Magistrate, and his answer was “Yes.” To 
the question whether that statement was 
voluntarily made and whether he under¬ 
stood the consequences, he again replied 
“Yes.” Ho was asked whether ho was pre¬ 
pared to stand by that statement in the 
Court at the trial of the case. He said that 
be was. He was then asked: “Are you aware 
that you are liable for prosecution for the 
offence (of conspiracy to murder and mur¬ 
der) if you resile from the statement you 
made to the Sub-Divisional ^lagistrate, 
Saidapet V” Again he answered “Yes.” It is 
;suggG3ted that the answer to the last ques- 
Ition implied that he was granted the pardon 
on the condition that ho did not resile from 
ihis confession. We con.sider that this argu- 
jmont is entirely unsustainable. The Chief 
’Presidency Magistrate had merely w’arned 
him of the action that might be taken 
lagainst him under S. 339 if he gave false 
levidence. There is equally no substance in 
the suggestion that the approver’s deposition 
was unlawfully accepted in evidence. It w^as 
admitted in evidence under s. 288, Criminal 


P. C., and the section certainly permits of 
the admission. The suggestion that the ap- 
prover was induced to make the confession 
is based on the concluding sentences of his 
petition to the Chief Presidency Magistrate, 

on 19th December 1944, where he said: 

“I did not tell the Court because Nagalingam 
threatened mo previously that if we told the truth 
before the Court myself and the rest must go to the 
gallows. This is truth. I request I may be examined 
and saved. This is truth.’* 

The suggestion is that 'he made the confes¬ 
sion because he understood that by doing so 
he would go free. The answer to this is pro- 
vided by the answer to the last question put 
by the Chief Presidency Magistrate before 
tendering the pardon: “Are you aware that 
the tender of pardon is no bar to your being 
prosecuted for the offences?” The answer 
was again “Yes.” It may be pointed out 
that when the approver retracted his con- 
fession at the trial he made no suggestion 
that inducement had been held out to him 
but alleged maltreatment by the police. 
The case now set up is quite inconsistent 
with the approver’s own case and is obvi¬ 
ously a mere after-thought. Counsel for 
accused 1 also contended that the learned 
Judge had misdirected the jury on two 
points. The first objection has reference to 
the evidence of Dr. Joseph of the Madras 
General Hospital. The accident register re¬ 
lating to the admission of Lakshmikanthan 
on the morning of 8th November 1944, con¬ 
tains this statement: 

’’Alleged to have been caused by a btchuwa at 
10 a. m. on 8th November 1944 on the road near 
Chengalvaraya Naicker’s estate turning of Presen¬ 
tation Convent, Name, (not known.)" 

The prosecution suggested that the words 
“Name, not knowm” bad been inserted after¬ 
wards, but Dr. Joseph’s evidence was to the 
effect that the entries in the register w’ere 
all made at the same time. In his summing 
up the learned Judge said : 

"You remember that the prosecution refused to 
Call Dr. Joseph. The position is quite clear and wo 
have the great advantage of the Judicial Committee 
laying it down that there is no necessity on the 
prosecution to call a witness they do not think is 
telling the truth. You have merely got, gentlemen, 
to look at the ’name, not known’ entry. You 
reinombcr, gentlemen, I insisted he should be before 
the Court and because the prosecution does not call 
him, it does not follow that he is not speaking the 
truth.” 

This certainly did not indicate that Dr. 
Joseph was unworthy of credence and again 
the matter was left for the jury to decide. 
The second complaint is that the learned 
Judge did not explain to the jury the 
difference between murder and culpable 
homicide not amounting to murder. There 
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was no reason for the learned Judge to enter 
into any discussion of what was meant by 
culpable homicide not amounting to murder. 
Lakshmikanthan had clearly been murdered 
and no one had suggested that the crime 
was culpable homicide not amounting to 
murder. The learned Judge told the jury 
that the offence was either murder or griev¬ 
ous hurt. If they were satisfied that LakshmU 
kanthan died as the resiilt of the stabbing 
it was imnecessary for him to tell them 
that that was murder, and there was no 
doubt about it. The appeal of accused i is 
dismissed. There was even more corrobora- 
tive evidence against accused 2 . Three 
witnesses, Muniswami Naidu (p. \v. 21 ), 
Madanagopal Naidu (p. W. 22 ) and Chitti- 
babu (p. W. 23), milkmen carrying on busi. 
ness in the vicinity of the scene of crime, 
all speak to having seen accused 2 in the 
neighbourhood on the morning of the crime. 
Muniswami Naidu stated that accused 2 
spoke to him shortly before Lakshmikanthan 
was stabbed. Madanagopal and Ghittibabu 
deposed that they saw three people running 
away and both of them identified accused 2 
as one of them. Madanagopal Naidu also 
identified the other two as being accused 7 
and the approver. In addition to recognis¬ 
ing accused 2 Ghittibabu recognized the ap. 
prover. It has been suggested on behalf of 
accused 2 that the learned Judge misdirected 
the jury with regard to Lakshmikanthan’s 
knowledge of accused 2 and that there were 
further misdirections in that he did not 
I)oint out to them that there was no evi¬ 
dence of motive so far as accused 2 was con¬ 
cerned and that he did not mention that 
accused 2 was only identified Sd days after 
the crime. 

The question of Lakshmikanthan*s know¬ 
ledge of accused 2 is not a matter of impor¬ 
tance, but in any event we consider there 
was no misdirection. What the jury had to 
consider was whether they could believe the 
evidence that accused 2 had actually taken 
part in the stabbing and they were convinced 
that the evidence was sufficient for the pur- 
pose. It was not necessary for the prosecu¬ 
tion to prove motive on the part of ac¬ 
cused 2. The case against him was that he 
was a hired assassin. With regard to the 
third point learned counsel said that the 
learned Judge stated that accused X was 
identified within 48 hours but he did not 
emphasise that it was 84 days after the 
crime that accused 2 was identified. The 
evidence is that accused 2 was arrested on 
the date of his identification, l2th December 


A. 1. R» 

1944. The jury accepted the evidence of 
identification. The appeal of accused 2 is- 
dismissed. In the case of accused 6 there- 
is the evidence of the approver, Bamanna- 
and Muthukrishna Naidu (p. w. 20). The 
evidence of the last-mentioned witness hae 
not yet been referred to. He is the pro¬ 
prietor of a cycle shop in the neighbourhood 
of the scene of crime. He was acquainted 
with accused i, 6 and 7. He had known ac¬ 
cused 1 for a year, accused 7 for two years 
and accused 6 for ten or fifteen years. On 
the morning of dtb November 1944 he saw- 
accused 1 and three others turning into^ 
Kelly's road from the Pursawalkam High 
Road. Just opposite to the Pursawalkam; 
market there is a Hindu military hotel 
which is two or three furlongs away from- 
the scene of the murder. The witness said' 
that he saw accused 6 and 7 standing op¬ 
posite this hotel and were there joined by 
accused 1. This was about 7-45 or 8 A.M. 
He went into the hotel himself for meal and 
was inside for ten minutes. He heard that 
day that Lakshmikanthan was stabbed. In 
this case it is said that the learned Judge 
misdirected the jury because he did not con¬ 
form to S. 297, Criminal P. 0., he did nob 
address the jury on the absence of motive- 
and he did not mention in his summing up- 
that Bamanna was inimically disposed to¬ 
wards accused 6 and had himself been in- 
police custody for three days. Section 29T 
provides that in cases tried by jury, when 
the case for the defence and the prosecutor’s^ 
reply (if any) are concluded, the Court shall 
proceed to charge the jury, summing up the 
evidence for. the prosecution and defence, 
and laying down the law by which the jury 
are to be guided. We have already referred 
to the careful manner in which the learned 
Judge summed up and it is idle to say that 
he disregarded the provisions of this section. 
In this case as in the case of accused 2 no¬ 
motive was suggested. The case rested on 
direct evidence against the accused and the 
jury believed that evidence. There is no 
evidence at all to support the suggestion 
that Bamanna bore enmity against ac¬ 
cused 6. The suggestion that the learned 
Judge should have told the jury that 
Bamanna had been detained by the police 
for examination must also be rejected. The 
fact that he had been detained and examined 
by the police could not necessarily mean 
that his evidence was open to suspicion. The 
police had to examine him because of the 
letter which he had written to V. S. Mani 
Iyer in Salem. Nothing was found against 
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him and he was released from detention. The 
appeal of accused 6 is dismissed. 

The case against accused 7 rests on the 
evidence of the approver, Muthukrishna 
Naidu, (the cycle shop keeper,) and Madana- 
gopal Naidu, (the milkman.) The evidence 
of Madanagopal Naidu and Muthukrishna 
Naidu provides important corroboration of 
the evidence of the approver against ac- 
cused 7. All that counsel can say here is that 
the learned Judge had not put forward his 
client’s case sufficiently strongly in his favour. 
This is what the learned Judge said : 

“Madanagopal identifies accused 2 and 7, Cliitti- 
babu, accused 2 and theapprover but not accused 7. 
That is very important. They did not both identify 
accused 7. So if they bad been got at, why should 
they both not identify accused 7 ? It is a matter 
for jou to consider.** 

In view of this it cannot be said with reason 
that the ease of accused 7 was not put 
strongly enough. His appeal is dismissed. 
We may add that in accepting the majority 
verdicts of the jury the learned Judge showed 
that he agreed with their findings and this 
is a matter which this Court is also entitled 
to take into account when considering the 
reasonableness of these findings. We may 
farther add that at the end of his summing 
up the learned Judge paid the following 
tribute to the jury for the manner in which 
they had followed the case : 

“la about five minutes I propose to release you 
for your duty of deciding the facts of this case. 1 
have not said much about it before although coun-' 
ael have. But 1 cannot possibly refrain from paying 
a tribute to you, whatever the result of your deci¬ 
sion ; that does not matter. I cannot picture any 
jury could possibly have given greater and more 
conscientious attention to this case than you. I do 
not know whether your questions have been count¬ 
ed, but I have quite a sheaf of them. They are all 
here and they will be attached to the record. Time 
and time again you have asked questions. That is 
of very great comfort to me and to counsel be¬ 
cause it shows that a serious case of this sort is 
not being treated in a light-hearted manner but 
with all the seriousness it deserves. As I said, when 
this case is over you will not regret the immense 
trouble you have taken over this.” 

There can be no doubt that all the accused 
had a very fair trial. The convictions and 
sentences are confirmed. 

c.r.k./d.r. Appeals dismissed. 

[Case No. 146.] 
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Chandrasekhara Aiyar J. 

Paluru Ademma — Appellant 

V. 

Achala Penchelu Peddi — Respondent. 
Second Appeal No. 128 of 1945, Decided on 29th 
November 1945, from decree of Sub-Judge Nellore 
in A. S. No. 39 of 1943. 


Adverse possession — Tacking of — Ridge 
between two plots enjoyed in common by 
owners of plots—One of the plots sold in exe¬ 
cution of decree against its owner—Possession 
of ridge by purchaser can be tacked on to pos¬ 
session of his predecessor. 

The possession of independent trespassers cannot 
be tacked on for acquiring a title by adverse posses¬ 
sion. The possession must be continuous. In fact 
it must be couuected as of right, or under some 
privity of title. The man who pleads adverse pos¬ 
session must claim underorthrough his predecessor 
or predecessors. The trespasser who claims adverse 
possession must not have gone into possession in 
defiance of the possession of the predecessor. It is 
only when these features exist or co exist that the 
adverse possession of several people against the truo 
owner can be tacked on. [P 282 C 1, 2; P 283 C 1] 

A ridge between two plots, A and B, was enjoyed 
in common by the owners of these plots. One of 
these plots. A, was sold in execution of a decree 
against its owner. The auclion^purcbaser enjoyed 
the ridge for nine years : 

Held that though the ridge did not form part 
of property purchased by the auction-purchaser, the 
possession and enjoyment of the ridge accompanied 
the ownership of the property purchased by him. 
As the possession of the auction-purchaser could be 
traced to the possession of tbe previous trespasser 
and was not antagonistic, it could be tucked on to 
the adverse possession of tbe predecessor of the 
purchaser. [P 282 C 2; P 283 C 1, 2J 

Limitation Act — 

(’42) Cbitaley, Arts. 142 and 144, N. 92, 

K. Umainaheswaravi — for Appellant. 

Ch. Baghava Rao — for Respondent. 

Judgment — The dispute in this second 
appeal j^referred by the plaintiff relates to 
a ridge marked blue in the Commissioner’s 
l)lan, Ex. D-l. It would be seen that it is 
situated between S. no. 23G/1, which belongs 
to the plaintiff and s. No. 235/3 which belongs 
to the defendant. Tbe learned Subordinate 
Judge has rightly found, on the basis of the 
evidence in the case supported by the Com¬ 
missioner’s reports and plans, that it is out¬ 
side both the survey numbers. The plaintiff 
alleged that the ridge belonged in common 
to her aud the defendant and she asked for 
a mandatory injunction that it should be 
restored to its original condition inasmuch 
as the same had been interfered with by the 
defendant by reducing its width as well as 
height. She pleaded that the ridge was 
being enjoyed in common between the two 
neighbouring owners for quite a long time. 
The District Munsif held that the plaintiff 
and the defendant were joint owners of the 
suit ridge and that the defendant interfered 
with it by reducing its height and breadth. 
So be granted to the plaintiff a mandatory 
injunction. On appeal by the defendant, the 
learned Subordinate Judge of Nellore came 
to the conclusion that the ridge did not form 
part of survey no. 23G/i, which the plaintiff 


282 Madras Ademma v. Penohelu Beddi (Chandrasekhara Aiyar J.) A. I. Rc 


purchased in court auction in execution of 
the decree in o. s. No. 1322 of 1932 and that 
fihe could not, therefore, lay claim to a joint 
right in the ridge with the defendant. Deal¬ 
ing with the question of the acquisition of a 
right by adverse possession, he held that 
though the judgment-debtor in o. S. No. 1322 
of 1932 was in possession previously and the 
plaintiff was in possession subsequent to the 
purchase, still no title could be made out on 
the basis of adverse possession, as it was a 
ease of independent trespassers, the plaintiff 
not claiming title to the ridge by reason of 
the purchase of S. No. 236/1. In para. 6 he 
says that he was prepared to accept the 
District Munsif’a finding that the plaintiff 
and her predecessors were enjoying the 
ridge and the grass grown thereon jointly 
with the defendant and his predecessors; 
but states that as the plaintiff’s purchase 
was only 9 years back, she could not get any 
title by adverse possession as her enjoyment 
fell short of the period of 12 years required 
by law. According to him, she could be 
considered only as a person claiming as an 
independent trespasser and her adverse pos¬ 
session could not be tacked on to the adverse 
possession of her judgment-debtor. We have 
to see whether this conclusion is correct. 

Whatever might have been said in (18931 2 
Ch. 545,^ which was the decision referred to 
and followed in 46 Mad. 370® cited for the 
appellant, the law is clearly settled now, 
after the decision of the Privy Council in 
1893 A. C. 556® that the possession of inde¬ 
pendent trespassers cannot be tacked on for 
acquiring a title by adverse possession. 
Whether any distinction should be made in 
this proposition as between a case falling 
under Art. 142 and a case falling under 
Art. 144 is a question that does not concern 
us now, though it must be said that it is 
somewhat difficult to see how even with 
reference to a suit to which Art. 142, Limi¬ 
tation Act, applies, the possession pleaded 
by the defendant could be regarded as conti¬ 
nuous, if the persons who were in possession 
did not claim title under or through one 
another. The principle in 1893 A. O. 656® is 
shortly stated in Cl Cal. 262* at p. 273 in 
these words: 


1. (1893) 2 Ch. 545 : 62 L. J. Ch. 690 : 69 L. T. 
358 : 41 W. 11. 433, Willis v. Earl Howe. 

2. (*22) 9 A. I. Pv. 1922 Mad. 59 : 45 Mad. 370 ; 
67 I. C. 246, Ramayya v. Kotamma.. 

3. (1893) 1893 A. C. 556 : 63 L. J. P. O. 21, 

Sollinc V. Broughton. _ , __ 

4. (*34) 21 A. I. R. 1934 P. C. 23 : 61 Cal. 262 : 
61 I, A. 78 : 147 I. C. 545 (P. C-), Secretary of 
State V. Dcbendralal Khan. 


‘‘It is true that the periods of possession of a 
series of independent trespassers cannot be added 
together and utilised by the last possessor to make 
up the statutory total period of adverse possession: 
(1853) 17 Beav. 421.6>» 

The possession must, therefore, he conti¬ 
nuous. In fact it must be connected as of 
right, or under some privity of title. The 
man who pleads adverse possession must 
claim under or through his predecessor or 
predecessors. It is only when these features 
exsit or co-exist that the adverse possession 
of several people against the true owner 
could be tacked on. Now, what are the facts 
before us 9 The plaint alleges in para. 4, 
after referring to S. No. 286/1 and S. No, 
235/3 that both the parties and their 
predecessors-in-title have been enjoying in 
equal halves the ancient ridge lying between 
the two properties, of a width of 8 links and 
a height of 2 ^ feet, and that they were taking 
the grass, etc., on the ridge in the same man¬ 
ner. This allegation is quite consistent with 
the case that the ridge formed an appurten¬ 
ance to s. NO. 236/1. I am not able to see 
why the learned Subordinate Judge states in 
para. 5 of his judgment that the plaintiff 
has not claimed in the plaint any right to 
this ridge on this basis. She claimed the 
half right in the ridge jointly with the de¬ 
fendant undoubtedly, but she did not say in 
the plaint that she got this half right because 
it was a ridge that demarcated the two pro¬ 
perties, the owners of the adjoining survey 
numbers being each entitled to a half share. 
This was one of the contentions put forward 
at the time of the trial and, as pointed out 
by the learned Subordinate Judge, was dis¬ 
cussed, by the learned District Munsif in 
para. 17 of his judgment from which it ap¬ 
pears that more than one case seem to 
have been advanced; for instance, that a de¬ 
marcating ridge, lying between two fields 
owned by different owners should be deemed 
to lie on either side of the exact dividing line 
of ownership and should, therefore, be pre¬ 
sumed to be owned jointly. Another case was, 
apart from any such presumption, the evi¬ 
dence was sufficient to hold that the plaintiff 
had acquired a joint right by possession. The 
view taken by the lower Court that because 
this ridge did not form part of the purchase 
by the plaintiff in court auction, as it falls 
outside S. NO. 236/1 which alone was bought 
by her. fails to take into account the proba- 
bility, that as the previous owner, viz., the 
judgment debtor in that suit, was enjoying 
this ridge by reason of the owner ship of 

S. (1853) 17 Beav. 421 : 23 L. J. Ch. 60, Dixon v. 

Qayfare. 
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S. NO. 237 / 1 , any right that was acquired 
under the court auction-purchase must be 
deemed to have included the right to this 
ridge also as an appurtenance to this pro¬ 
perty. What the law requires, as stated 
already, is that there should be some privity 
between the persons in possession, i. e., the 
trespasser who claims adverse possession 
must not have gone into possession in defi¬ 
ance of the possession of the predecessor. 
This is pointed out in the decision reported 
ill 75 I. C. 31® where we find this passage: 

“The cases quoted in the lower Courts to the 
effect that one trespasser cannot tack the period 
occupied by the possession of another trespasser 
does not touch the real question in this case. The 
trespassers in such cases would be independent 
trespassers and not the so-called trespassers claim¬ 
ing to have purchased the one from the other. 
In other words, each of the independent trespassers 
referred to in such cases would have entered in 
defiance of the rights of all previous trespassers.” 

In Wood on Limitation (4th Edn., vol. 2, 
p. 1311) where the question of tacking is dis¬ 
cussed at great length and with a wealth 
of citation of American decisions it is laid 
down: 

“In order to create the privity requisite to enable 
a subsequent occupant to tack to his possession 
that of a prior occupant, it is not necessary that 
there should bo a conveyance in writing. It is suffi¬ 
cient if it is shown that the prior occupant transfer¬ 
red his possession to him, even though by parol.” 

Cases are cited at p. 1312 as authorities for 
the position that it is enough if we have a 
continuous and uninterrupted possession for 
the requisite period, whether by one or more 
persons, where such was the understanding 
of the parties. In Rustomji on Limitation, 
30 I. c. 12 ^ is quoted as authority for the 
position that all that is necessary to ludvity 
between successive occupants of property is 
that one receives his possession from the 
other or by act of such other, or by opera¬ 
tion of law. The plaintiff in the present 
case did not commence his enjoyment of the 
ridge in a manner hostile to or derogatory 
of the rights of the jiulgment-debtor in the 
suit in execution of which s. No. 23G/1 
was purchased; on the other hand, the pos¬ 
session was because his judgment-debtor 
was in enjoyment of this ridge, which lay 
adjacent to that survey number. It may bo 
said that the plaintiff got the right under 
the purchase, or at least, hy reason of the 
purchase, though it is perfectly true that 
this ridge was not part,of S. xo. 230/l. 
The position is really as if the judgment- 

6. (’23) 10 A.I.R. 1023 Rang. 261 : 1 Rang. 176 : 

75 I. C. 31, Ma Mi v. Hadji :\Iahomed. 

7. (’24) 11 A. I. R. 1924 All. 738 ; 80 I. C. 12, 

Baijaath v. Ram Bilas. 


debtor told the plaintiff: You may enjoy 
the ridge as owner of S. no. 236/1 as I 
have been doing heretofore.” The j^ossession 
and enjoyment of the ridge accompanied the 
ownership of the field. I fail to understand 
why, in a case like this, where the posses¬ 
sion is traced to the possession of the previ¬ 
ous trespasser and is not antagonistic, we 
should not postulate the necessary privity, 
which will enable the two periods of posses¬ 
sion to be tacked. Privity of estate or con. 
tract is a somewhat flexible term and must 
be given a rather comprehensive meaning 
when justice has to be done. Here is a ridge 
that, according to both the Courts, has been 
used and enjoyed by the owners on both 
sides of it for quite a long number of years 
and now the plaintiff, who purchased the 
eastern survey number and has been using 
the ridge for nine years, is to be told that 
she must allow her right to be interfered with 
and destroyed, because of the technical rule 
that independent trespassers should not be 
allowed to tack on possession. Law should 
not render itself so helpless. I differ from 
the conclusion of the Subordinate Judge, and 
holding that the plaintiff has established her 
right to enjoyment to a half share in this 
ridge by adverse possession, set aside the 
decree of the lower Court and restore that 
of the Munsif with costs right through. No 
leave. 

C.R.K./d.S. Order accordingly^ 

[Case No, 14‘7.J 
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Yahya Ali J. 

Pjilavarthi Venkata Subbai'ao and 
others — Petitioners 

V. 

Valluri Jagannadha Rao and others 

— Respondents. 

Civil Reva. Petn. No. 611 of 1945, Decided on 
18th December 1945, from order of Sub-.Judge, 
Narsapur, D/- 9th December 1944. 

Civil P. C. (1908), S. 2 (11) _ Widow is legal 
representative of deceased husband. 

A widow takes an interest which dovolve.s upon 
her us a person representing the estate and interest 
of her deceased husband whether it is regarded as 
a statutory devolution or succession and hence she 
is a legal vopre-entative within the meaning of 
S. 2 (11) of lier deceased husband : 8 C. W N 
and (’43) 30 A. I. R. 1943 Mad. '2AQ,Ttcf. 

C. P. c. _ ° 

(’44) Chitaley, O. 22, R. 3, N. 10. 

(’41) Muila, Page 12. 

V. Vujanna — for Petitioners. 

Order. — This is a rovision i^etition 
against the order of the Subordinate Judge 
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of Narsapur refusing to add the widow of 
the deceased defendant 1 as a party defen¬ 
dant in O. S. NO. 62 of 1941 on the ground 
that she is not a legal representative of her 
deceased husband. The respondents, the de- 
fendants in the suit, are not represented in 
this Court and the civil revision petition has 
been heard in their absence. The suit was 
by the creditors who impleaded defendant 1 
and his two undivided sons, defendants 2 
and 3. Defendant i died pendente lite on 
17th May 1943 and an application was made 
for bringing on record his two sons, (defen¬ 
dants 2 and 3) and his widow, as the legal 
representatives of the deceased defendant. 
The learned Subordinate Judge directed 
that defendants 2 and 3 should be recognised 
as the legal representatives of their deceased 
father but so far as the widow was concerned 
he dismissed the application holding that 
she was not her deceased husband’s legal 
representative. 

The expression “legal representative” has 
been defined in S. 2 (ll). Civil P. C., and the 
part of it that is material to the present case 
is that it means “a person who in law repre- 
sents the estate of a deceased person.” This 
expression was not defined in the Code of 
1882. There was considerable divergence of 
judicial opinion as regards its true connota¬ 
tion. An authoritative definition was given 
by the Calcutta High Court in 8 C. W. N. 
843.^ Woodroffe J. who was a party to that 
decision pointed out that, although at one 
time only an executor or an administrator 
could be treated as legal representative, the 
Courts began to apply that expression to 
ordinary cases of succession without strictly 
confining it to its primary meaning. After 
a scrutiny of the English and Indian cases, 
Woodroffe J. observed that where there is 
an executor or administrator they alone are 
the legal representatives of a deceased judg¬ 
ment-debtor, and that the term is otherwise 
commonly applied both in the case of heirs 
as well as in that of executors and adminis¬ 
trators. The principle was further extended 
to the case of a person who without title as 
administrator, executor, heir, reversioner or 
surviving coparcener was the de facto pos¬ 
sessor of the estate of the deceased Hindu, 
it having been held that he must be treated 
for some purposes as his legal representative 
and that a judgment obtained against such 
a representative is not a mere nullity. In 
the end the learned Judge summarised the 

legal position thus: ____ 

1. (’04) 8 C. W. N. 843, Pinamoni Chaudburani 

V. Elabadut Kbaa. 


**From. this review of the authorities it will 
appear that judicial deoLslons have extended the 
sense of the term 'legal representative* beyond 
that of its ordinary meaning of 'administrator, exe¬ 
cutor and heir* and though such extension has been 
attended with doubt and has in some oases been 
the subject of conflicting decision, it appears to me 
to be too late now to endeavour, however con¬ 
venient it might be, to secure for the term that 
which is perhaps its strict and legitimate sense. 
I agree, therefore, in holding that the term is not 
limited to administrators, executors and heirs and 
am of the opinion that it most now be held to 
include any person who in law represents the 
estate of a deceased judgment-debtor.*’ 


It would be seen that it is this particular 
dictum, that appears to have been actually 
adopted in framing that part of the defini¬ 
tion of “legal representative” which has 
been extracted above, namely, that a “legal 
representative” means a person who in law 
represents the estate of a deceased person. 
The further question is how the enactment 
of the Hindu Women’s Rights to Proi>erty 
Act (18 Cxviii] of 1937) affects the position. 
Under S. 3 (2) of that Act as amended by 
Act 11 [XI] of 1938, when a Hindu, governed 
by Mitaksbara school of Hindu law, dies hav¬ 
ing at the time of his death an interest in a 
Hindu joint family property, his widow, 
subject to the provisions of sub-s. (3), gets in 
the property the same interest as her husband 
himself bad. Sub-section (3) stipulates that 
that interest devolving on a Hindu widow 
shall be the limited interest known as a 
Hindu woman’s estate, provided how¬ 
ever that she will have the same right of 
claiming partition as a male owner. With 
reference to the repercussions of this enact¬ 
ment on the Hindu law doctrine of copar- 
cenership, Mayne says that as a result of 
this statutory provision the undivided interest 
of a coparcener who leaves a widow goes to 
her as his heir for the limited estate of a 
Hindu woman; but it does not go by survi¬ 
vorship for the obvious reMon that 
“she cannot be in the strict sense a copartner 
with the other members, her i^sition ^ 

analogous to that of a member of an 
family under the Dayabhaga law with this pMSi- 
ble difference that, as she is only to have the same 
interest as her husband himself had, the share to 
which she wiU be entitled at a partition may bo 
liable to the same fluctuation caused by changes in 
the family as if she occupied the place of her 
husband.’* 

The learned author treats the devolution 
provided by the Act as one in the nature of 
succession. He treats the widow as in the 
position of an hefr to her deceased husband. 
"When a widow,” says the author, “success 
to her husband’s interest in a joint family, 
she takes it only by inheritance and not by 
survivorship.” Again it is said. 
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“To hold that the ^idow of a coparcener who 
takes bis Interest on his death is strictly a tenant- 
in*common with the coparcenary body is not to 
give full effect to the words in S. 3 (2), according 
to which she is to have ‘in the property the same 
interest as he himself had,* apart from the grave 
complications which it will involve. On that view, 
she will be entitled to an account and fora definite 
share of the income, while the others will not be; 
more than that, it will lead to anomalies and 
hardships in connection with the allotment of 
shares; and even before partition there would be 
separate management and representation and 
separate incurring of debt. But evidently the 
intention of the Act is only to interrupt survivor¬ 
ship and to protect the right of a widow so that 
she may have the same Interest as if she continued 
the legal persona of her husband till partition. 
(Mayne’s Hindu Law, 10th Edn., page 721).“ 

Id the end the conclusion of the learned 
author is that the Act confers upon the 
widow a right of succession notwithstanding 
any rule of Hindu law and as such an 
unchaste widow will not be disqualified from 
inheritance, and that she would be entitled 
to succeed, notwithstanding any gcpund of 
disqualification under Hindu law in either 
school. The lower Court relied on the deci¬ 
sion of this Court in 1942.2 M.L.J. 668® where 
Horwill J. held that 

“the effect of S. 3, els. (2) and (3) may be regarded 
as recognising a survival of the husband’s persona 
in the wife giving her the same rights as her 
husband had, except thatshe can alienate property 
only under certain circumstances.” 

The learned Judge held that the widow did 
not obtain her right by survivorship or by 
inheritance but she got it as a result of the 
statutory provision which was based upon 
the principle, as remarked by Mayne, of the 
survival of the husband’s persona in the 
jwife. The position amounts to the same 
(Whether it is called a statutory devolution 
or succession, the result being eventually 
that the widow takes that interest which 
devolves upon her as a person representing 
the estate and interest of her deceased 
husband. I am of the opinion that in these 
circumstances a widow would be a “legal re¬ 
presentative” within the meaning of S. 2 (ll), 
Civil P. C., and is as such entitled to be 
brought on record as a person who in law 
represents the estate of her deceased husband. 
The reasons given by the learned District 
Munsif for disallowing the costs of the peti¬ 
tioner in C, R. p. NO. 1530 of 1913 of this 
Court are not satisfactory. The result would 
be that this petition will be allowed with 
costs here and in the lower Court as well as 
in C. R. P. NO. 1530 of 1943. 

c.r.k./n.S. _ Petition allowed. 

2. (’43) 30 A.I.R. 1943 Mad. 246 : 206 I. C. 356 : 

1942-2 M. L. J. 663, Natarajan Chettiar v. Peru- 

mal Ammal. 
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Rathnasabapathi Ayyer — Appellant 

V. 

Subramania Pillai and others — 

Respondents. 

Letters Patent Appeal No. 25 of 1945, Decided 
on 6th December 1945, from order of Happell J. in 
A. A. A. O. No. 142 of 1944, D/- 2nd March 1945. 

Madras Debt Conciliation Act (11 [XIJ of 
1936), S. 25 —Section is mandatory — Petition 
by judgment-debtor under S. 4 — Executing 
Court has no jurisdiction to proceed with 
execution until petition is dismissed ~ Sale 
taking place in meantime is nullity. 

It is well settled law that an order or decree 
passed by a Court without jurisdiction has no vali. 
dity and can be ignored. [P 287 C 1] 

The language of S. 25 is mandatory. Conse¬ 
quently, where the judgment-debtor files a petition 
under S. 4 the Court executing the decree has no 
jurisdiction to proceed with the petition for execu¬ 
tion until the petition under S. 4 has been dis¬ 
missed and, as the Court has no jurisdiction to 
sell the property in the meantime, its action in so 
doing must be regarded as a nullity : (’39) 26 
A. I. R. 1939 Mad. 215, Applied; (’43) 30 A. I. R. 
1943 Mad. 549 and (’44) 31 A. I R. 1944 Mad. 
377, jRef. [P 286 C 2; P 287 C IJ 

K. S. Desikan — for Appellant. 

S. Su}aminatha7i and K. Raman — 

for Respondents, 

Leach C. J —This is an appeal under 
clause 15 of the Letter’s Patent. The ques¬ 
tion involved is one of interpretation of 
S. 25, Madras Debt Conciliation Act, 1936. 
The section reads as follows: 

“When an application has been made to a 
Board under S. 4, any suit or other proceeding 
then pending before a oivlJ Court in respect of any 
debt for the settlement of which application has 
been made shall not be proceeded with until the 
Board has dismissed the application.” 

Tho appellant says that the section means 
that a Court which proceeds to order 
the sale of the property in execution of a 
decree when an application has previously 
been made to a Debt Conciliation Board 
under s. 4 of the Act and is still pending 
acts without jurisdiction and its order can 
be ignored. In o. s. No. 112 of 1936 of the 
Court of the District Munsif of Tiruvarur 
respondents 2, 3 and 4 obtained a mortgage 
decree against the appellant. The decree 
was made final, whereupon the decree- 
holders proceeded in execution. On sisfc 
December 1942 the judgment-debtor applied 
for a stay of the proceedings on the ground 
that he had applied to the Debt Concilia, 
tion Board of Negapatam under s. 4 of the 
Act. His application was supported by an 
affidavit sworn by himself. It was opposed 
by the decree-holders and it was adjourned 



286 Madras Ratnasabapathi v, Subramania (Leach C , J .) 


to Tfch January 1943 to enable them to file a 
counter affidavit. On 7th January 1943 the 
hearing was adjourned to the next day 
when the decree-holders filed an affidavit 
denying that any application had been 
made by the judgment-debtor for the con¬ 
ciliation of his debts. On the strength of 
the affidavit of the decree-holders, the Dis¬ 
trict Munsif decided to proceed with the 
sale, but in his order he pointed out that 
the decree-holders had to take “the risk,” 
The sale was held on the same day and the 
mortgaged property was purchased by res¬ 
pondent 1. The sale was confirmed in due 
course. 

On 13th February 1943 the appellant filed 
an application in the District Munsif’s 
Court asking for an order setting aside the 
sale on the ground that the Court had no 
jurisdiction to sell the property. When the 
appellant applied for a stay of the execu¬ 
tion proceedings on Slst December 1942, it 
was a fact that he had filed an application 
for the conciliation of his debts. His ap¬ 
plication of 13th February 1943 was based 
both on the ground that there had been 
material irregularity in the proclamation 
and conduct of the sale and on the ground 
of want of jurisdiction in the Court. So far 
as the petition asked for relief on the ground 
of material irregularity in the proclamation 
and the conduct of sale was concerned, it 
was out of time, but it was within time so 
far as it concerned the question of jurisdic¬ 
tion, as that contention fell within the deci¬ 
sion of the Pull Bench of this Court in 47 
Mad. 268.^ 

The appellant’s application to the Debt 
Conciliation Board was dismissed by the 
Board on Slst July 1943. His application 
for the setting aside of the sale was heard 
on 4th September 1943. It was dismissed 
because the District Munsif considered that 
there was still no satisfactory proof that 
the appellant had applied to the Debt Con¬ 
ciliation Board and that no useful purpose 
would be served by allowing the applica¬ 
tion because it would merely mean that the 
property would have to be sold again. The 
appellant appealed to the Subordinate 
Judge, who having admitted copies of the 
appellant’s petition to the Debt Conciliation 
Board and the order dismissing it, allowed 
the appeal on the ground that the District 
Munsif had no jurisdiction to order a sale 
of the property on 8th January 1943 because 

1. (’24) 11 A.I.R. 1924 Mad. 431 : 47 Mad. 288 : 
80 I. C. 92 (F. B.), Bajagopala Iyer v. Hama- 
nujacbariar. 
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the petition before the Debt Conciliation 
Board was still pending. Respondent 1 then 
appealed to this Court. The appeal was 
heard by Happell J. who allowed it. The 
learned Judge considered that the order of 
the District Munsif directing the sale to be 
proceeded with could not be said to have 
been passed without jurisdiction because 
there was no satisfactory proof before him 
that the appellant had filed an application 
under S. 4, Debt Conciliation Act. The 
appeal is from the judgment of the learned 
Judge, who granted the necessary certificate. 
The language of s. 25, Debt Conciliation 
Act, is mandatory. It says in plain terms 
that a civil Court shall not proceed with a 
suit or other proceedings when an applica¬ 
tion under s. 4 has been made, until the 
Debt Conciliation Board has dismissed the 
application. The act of presenting a petition 
under S. 4 takes away the jurisdiction of the 
civil Court in execution proceedings until 
the application has been dismissed. 

There are three decisions of this Court 
which conflict with the judgment of Hap¬ 
pell J. Two of them he referred to in his 
judgment and considered that they were 
distinguishable. The third case, which was 
decided first in point of time and is a deci¬ 
sion of a Division Bench, was not consider¬ 
ed by him. That case is (1938) 2 m. D. J. 
1032.^ The facts there are analogous to the 
facts in the present ease. During the pen¬ 
dency of the execution proceedings the 
judgment-debbor brought to the notice of 
the Court that he had made an application 
under s. 4, Debt Conciliation Act, but the 
Court refused to stay the proceedings with¬ 
out seeing a certified copy of the application. 
The judgment-debtor’s application for post¬ 
ponement of the sale was posted for hearing 
on 23rd August 1937 the date fixed for sale. 
On that date the District Judge ordered the 
sale to proceed because there was nothing 
more than the petitioner’s statement to 
substantiate his petition. On 24th August 
the judgment-debtor made another attempt 
to get the proceedings stayed. This time he 
filed an affidavit sworO by his vakil to the 
effect that an application had been made to 
the Debt Conciliation Board. In these cir¬ 
cumstances the District Judge decided to 
stay further proceedings and granted what 
he called an interim stay, posting the peti¬ 
tion to 27 th August. On that date, after ex¬ 
pressing some doubt about the feasibility of 

2. (’39) 26 A.I.R. 1939 Mad. 216 : 180 I. 0. 783 ; 
(1938) 2 M. li. J. 1032, Hiiannayya v. TMppe- 
swami. 
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staying the sale after bids had been receiv¬ 
ed, the District Judge thought that the 
difficulty could be avoided because the 
highest bidder up to that point was the 
decree-holder himself and he had consented 
to allow his bid to await acceptance if the 
stay should be dissolved thereafter. No date 
was fixed for the resumption of the sale. On 
1 st November the Debt Conciliation Board 
dismissed the judgment-debtor’s application 
under S. 4. On 3rd November the District 
Judge resumed hearing of the petition for 
execution and passed an order accepting the 
bid which the decree-holder had made on 
24th August. The appeal was heard by Burn 
and Stodart JJ. who held that the District 
Judge acted without jurisdiction when he 
allowed the sale to proceed. The basis of 
the decision was the mandatory nature of 
the provisions of S. 25, Debt Conciliation 

Act. 

In (1943) 1 M. L. J. 402^ Horwill J. held 
that once an application has been filed under 
S. 4, Debt Conciliation Act, the jurisdiction 
of the Court is ipso facto taken away 
and this opinion was accepted by Kuppu- 
swami Aiyar J. in (1944) 1 M. L. J. 298.^ 
These are the two cases which Hap¬ 
pen J. considered distinguishable. With great 
respect we do not consider that they ace 
distinguishable. They certainly have direct 
bearing on the question of the jurisdiction 
of a Court to execute a decree while a peti¬ 
tion to the Debt Conciliation Board is pend¬ 
ing. In any event the decision of the 
Division Bench in (1938) 2 M. L. J. 1032® is 
directly in point and governs this appeal. 
We hold that inasmuch as the appellant 
had before Slst December 1942 filed a peti¬ 
tion under s. 4, Debt Conciliation Act, the 
District Munsif had no jurisdiction to pro¬ 
ceed with the petition for execution until 
that petition had been dismissed. The sale 
had taken place in the meantime and as 
the Court had no jurisdiction to sell the 
property its action in so doing must be re- 
garded as a nullity. It is well settled law 
that an order or decree passed by a Court 
without jurisdiction has no validity and can 
be ignored. The result is that we allow the 
appeal and restore the order of the Subordi¬ 
nate Judge. There wiU, however, be no 
order as to costs in this Court or before 
Happen J. Although the appellant has suc- 

3. (*43) 30 A.I.R. 1943 Mad. 649 : 209 I. C. 395 : 

(1943) 1 M.Ii.J. 402, SitaramaBeddi v. Somappa. 

4 . (’44) 31 A. I. B. 1944 Mad. 377 : (1944) 1 

M. L. J. 298, Bagolu Achutaramayya v. Thim- 

m&r&jo ItamanxiDii* 


ceeded in this Court we consider that his 
object in filing this appeal has been merely 
to delay the decree-holders obtaining their 
money. It is most regrettable that he should 
be so obstructive, but as the law is on his 
side we must set aside the order of Hap- 
pell J. but without costs. 

C.R.K./v.R. Appeal allowed. 
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FULL BENCH 

Deach C. j., Lakshmana Eao and 

Rajamannab JJ. 

Kesava Panditkan — Appellant 

V. 

Govindan and others — Respondents. 

Letters Patent Appeal No. 46 of 1945, Decided 
on 1st February 1946, from decree and judgment 
of Somayya J. in S. A. No. 759 of 1944, D/- 26th 
AprU 1945. 

• ’Hindu law—Disqualified member becoming 
sole surviving member of family — He is en¬ 
titled to take whole estate. 

A member of a joint Hindu family who is dis¬ 
qualified from enjoying his share in the family 
estate by reason of the fact that he is deaf and 
dumb is entitled to take and enjoy the whole estate 
when be becomes the sole surviving member of the 
family: 9 Mad. 64 (F.B.) ; (’20) 7 A. I. E. 1920 
Mad. 652 and (’37) 24 A.I.B. 1937 All. 605, Rel. 
on; (’42) 29 A.I.B. 1942 Mad. 693 (F.B.) and (’23) 
10 A.I.B. 1923 Mad. 215 (F.B.), Foil.', Case Ijavj 
referred, [P 287 C 2] 

K. Srinivasan — for Appellant. 

S, V. Venugopalachari and S. VcnJtatesan _ 

for Respondents. 

Leaoh 0. J. —The real question in this 
appeal is whether a member of a joint 
Hindu family who is disqualified from enjoy¬ 
ing his share in the family estate by reason 
of the fact that he is deaf and dumb is 
entitled to take and enjoy the whole estate 
when he becomes the sole surviving member 
of the family. 

On 27th September 1939, one Muniyan, 
who had been deaf and dumb from birth, 
settled upon the plaintiff, the husband of his 
sister, property which had formed the estate 
of the joint family of which he was a 
member. The joint family consisted of him¬ 
self and his brother Manickam, who died in 
or about the year 1919. Defendants 1 and 2 
ace the sons of Mari, the divided brother of 
the father of Muniyan and Manickam. On 
the death of Manickam, they took possession ^ 
of the property as his heirs, Muniyan being' 
excluded by reason of his affliction. As the 
result of the settlement the plaintiff sued in 
the Court of the District Munsif of Kalla- 
kurichi for a decree for possession. The 
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District Munsif held that by reason of his 
disqualification, Muniyan had no power to 
settle the estate upon the plaintiff. He 
also held that Muniyan was incapable of 
understanding the document and forming a 
rational judgment as to its effect. The plain- 
tiff appealed to the Subordinate Judge of 
Cuddalore, who held that Muniyan had the 
right to convey the property to the plaintiff, 
relying on the decision of this Court in 
(1942) Mad. 607.^ Without considering 
whether Muniyan was mentally capable of 
making the settlement, the Subordinate 
Judge granted the plaintiff a decree for 
possession. Defendants 1 and 2 then appealed 
to this Court. Their appeal was heard by 
Somayya J. who, before dealing with the 
points of law involved, called for a finding 
from the Subordinate Judge on the ques¬ 
tion of ^luniyan’s contractual capacity. The 
Subordinate Judge found that Muniyan fully 
understood what he was doing and was 
capable of forming a rational opinion as to 
the effect of the settlement upon his own 
interests. The Subordinate Judge’s finding 
on the question of contractual capacity is 
final. 

Somayya J. did not consider that I.L.R. 
(1942) Mad. 807^ had decided that a disquali¬ 
fied person who happens to be the last 
surviving coparcener of a joint Hindu family 
is, by reason of survivorship, entitled to 
enjoy the family estate and was of the 
opinion that the provisions of the Hindu 
Inheritance (Removal of Disabilities) Act, 
1928, precluded the plaintiff from recovering 
the x'lroperty from defendants 1 and 2. The 
question whether the plaintiff could dis¬ 
possess the defendants after -the death of 
Muniyan did not arise and therefore the 
learned Judge did not deal with it. In view 
of the opinion which he had formed of the 
effect of the Hindu Inheritance (Removal of 
Disabilities) Act, the learned Judge allowed 
the appeal, but granted a certificate under 
ol. 15 of the Letters Patent which has enti¬ 
tled the plaintiff to prefer the present appeal. 
Section 2 , Hindu Inheritance (Removal of 
Disabilities) Act, provides that notwithstand¬ 
ing any rule of Ilindu law or custom to the 
contrary, no person governed by the Hindu 
law, other than a person who is and has 
been from birth a lunatic or idiot, shall be 
excluded from inheritance or from any right 
or share in the joint family property by 
reason o nly of disease, deformity, or physical 

1. (’42) 29 A.I.R. 1942 Mad. 693 : I.Ii.R. (1942) 
Mad. 807 : 203 I. C. 648 (F.B.), Amirtbammal 
V. Vallimayil Ammal. 


A. 1 . R. 

or mental defect, but s. 3 states that nothing 
in the Act shall affect a right which has 
accrued or a liability which has been incurred 
before the commencement of the Act. Ad¬ 
mittedly if the estate did not devolve upon 
Muniyan on the death of Manickam, s. 8 of 
the Act would preclude the plaintiff from 
recovering the property from defendants 1 
and 2 ; but it is also accepted that if on 
Manickam’s death, the estate devolved upon 
Muniyan as the surviving member of the 
joint family, the settlement in favour of the 
plaintiff must he given effect to. 

I find myself unable to share the opinion 
of my brother Somayya that the decision in 

1. L.R. (1942) Mad. 807^ does not provide the 
answer to the question now under discussion. 
That case was decided by a Full Bench of 
which we were both members. The question 
there was whether a disqualified person has 
the status of a coparcener under the Hindu 
law notwithstanding that he is excluded 
from the enjoyment of his share. It was 
held that he has. He is by birth a coparcener 
and sons born to him, if unaffiicted, are 
entitled to full rights as members of the 
family, notwithstanding that he himself is 
precluded from enjoying his share. The 
other members of the Court concurred in 
the judgment which I delivered in that case. 
Its decision involved a detailed examination 
of the judgments of this Court in 9 Mad. 64,^ 
43 Mad. 464® and 45 Mad. 949.^ 

The first of these cases was decided by 
a Full Bench of five Judges over which 
Turner C. J., presided. It was there held 
that under the Mitakshara law, the sons of 
a deaf and dumb member of an undivided 
Hindu family are entitled to a share of the 
family estate in the lifetime of their father • 
notwithstanding that they were born after 
the death of their grandfather. The disquali¬ 
fication of the father did not prevent his 
sons becoming share-enjoyers. In 43 Mad. 
464,® Seshagiri Aiyar and Moore JJ. held 
that the right of a member of a Hindu joint 
family to share in ancestral property is not 
lost, but is only in abeyance by reason of a 
disqualification and that if the disqualified 
member becomes the sole survivor, he takes 
the whole estate by reason of survivorship. 
The judgments in 46 Mad. 949* are in con- 
flict with those deli vered in 9 Mad. 64® and 

2. (*86) 9 Mad. 64 (F.B.), Krishna v. Sami. 

3. (’20) 7 A.I.R. 1920 Mad. 652 : 43 Mad. 464 : 
55 I. C. 576, MuthuBwami Gurukkal v. Meeca- 

4?'(^23) 10 A.I.R. 1923 Mad. 215 : 45 Mad. 949 : 
69 I. C. 313 (F.B.), Pudiava Nadar v. Pavanasa 
Nadan. 
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43 Mad. 464.® In 45 Mad. 949,^ the plaintiff 
had separated from his father who lived 
with his other three sons, one of whom 
(defendant 9) was afflicted with congenital 
blindness. The father conveyed his property 
to his son-in-law who conveyed it to defen¬ 
dants 2 and 3. At the time the suit was hied, 
the father was dead and only two of his 
sons survived, the plaintiff and defendant 9. 
The defendants contended that the fact that 
defendant 9 was alive was a bar to the suit. 
The Court (Schwabe C. J., Oldfield and 
Coutts-Trotter JJ.) regrettably refused to 
follow 9 Mad. 64® and rejected this plea. 

In i.L.n. (1942) Mad. 807,^ it was held that 
9 Mad. 64® was the binding authority as it 
had been decided by a Bench of five Judges. 
In following 9 Mad. 64® the Court expressed 
its full agreement with the principle laid 
down therein and disagreement with 45 Mad. 
949^ as that decision was founded on a false 
premise, namely, that a disqualified person 
is not a cosharer. The rejection of 45 Mad. 
949* in itself indicates the acceptance of the 
opinion expressed in 43 Mad. 464® that on 
the death of the other members of the 
family, the disqualified member becomes en¬ 
titled to the estate by survivorship and it 
was quoted in l.L.B. (1942) Mad. 807^ with 
approval. Three other High Courts have 
also held that a disqualified person takes the 
family estate when he is the last of the 
coparceners, namely, the Bombay High Court 
in A.l.R. 1936 Bom. 191,® the Allahabad High 
Court in I.L.R. (1937) ALL. 825® and the 
Patna High Court in 13 pat. 712.® The 
Allahabad case was decided by a Full Bench 
which expressly accepted the decision in 
43 Mad. 464.® 

If a disqualified person is a member of 
the coparcenary—and so far as this Court 
is concerned it is now well settled that he 
is—it would be unjust to hold that ho is 
disqualified from enjoying the estate when 
he happens to be the sole surviving member 
of the family. There is no text which pre- 
jvonts him from so taking and to hold other¬ 
wise would mean that the whole estate 
would devolve on heirs outside the family, 
if there were any and if not it would escheat 
ito the Crown. It is one thing to say that an 
afflicted member shall not enjoy his share 

5. (’36) 23 A.l.R. 1936 Bom. 191 : 163 I. C. 129, 

Vitbaldas Govindram v. Vadilal Chhaganlal. 

6 . (’37) 24 A.l.R. 1937 Ail. 606: I.L.R. (1937) 

AU. 825 : 170 I. C. 833 (F.B.), Moolchand v. 

Mt. Chabta Devi. 

7. (’34) 21 A.l.R. 1934 Pat. 373 : 13 Pat. 712 : 

1.51 I.C. 419, Mt. Dilraj Kuar v. Rikheswar Ram 

Dube. 
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when there are other members of the joint 
family alive and quite another thing to say 
that be shall have no right in the estate 
when he happens to be the surviving mem¬ 
ber of the family. If he is not competent to 
manage the estate, the Court can appoint 
a guardian. I respectfully agree with the 
statement in I.L.R. (1937) all. 825® that when 
a disqualified member becomes the sole sur¬ 
viving member of the family he constitutes 
a fresh stock of descent and the property 
goes to his heir and not to the heir of the 
member of the joint family who was the 
last to die before him. As I hold that 
43 Mad. 464® was rightly decided, it follows 
that in my opinion the decree of the Sub¬ 
ordinate Judge should be restored with costs 
throughout. 

Lakshmana Rao J. —I agree. 

Rajamannar J —I agree. 

c.r.k./d.s. Answer accordingly. 


[Case No, 160.] 
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Rajamannar J. 

Maliommad Isack alias Rapa Saheb — 

Appellant 


v. 


Doddapaneni Sreeramahc — 

Respondent. 

Second Appeal No. 517 of 1945, Decided on 
13tb December 1945, against decree of Sub-Judge, 
Ellore, in A. S. No. 219 of 1944. 


Contract Act (1872), Ss. 23 and 27 —A and .5 
giving tenders to secure licence to carry mails 
—A withdrawing tender on B’s agreeing to pay 
certain monthly surrt—Agreement is not void 
under S. 23 or S. 27. 


A and B made tenders to postal authorities to 
secure a licence to carry mails between certain 
places. Tbore was an iigreoment between A and B 
by which A was to withdraw his tender and in consi¬ 
deration of the withdrawal, B agreed to pay A a 
certain monthly sura. A withdrew his tender and 
the licence was given to B. In a suit by A to re¬ 
cover the sura on the basis of the agreement: 

Held that the agreement for the withdrawal of 
the tender which was in the nature of an offer or 
bid, was like an agreement between intending 
bidders that one should keep off from bidding and 
was not unlawful or opposed to public policy under 
S. 23 : 18 Bom. 342 and 23 Mad. 227 (P.C.), 
liel. on. [P 291 C 2] 

Scld further that it was impossible to treat tho 
obtaining of a licence from Government as in the 
nature of a trade or calling and the agreement was 
not invalid under S. 27 : (’14) 1 A.l.R. 1914 Mad. 
673.and (’43) 30 A.l.R. 1943 Nag. 260, Disting. 

[P 290 C 2] 

Ch. Raghava Rao — for Appellant. 

V. Rangachari — for Respondent. 


Judgment. — The only question that 
falls for decision in this second appeal is 
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whether the agreement on which the suit 
has been brought by the respondent is op¬ 
posed to public policy and therefore unen¬ 
forceable. The facts in so far as they are 
relevant for disposal of this issue are these: 
The plaintiff and the defendant are owners 
of motor buses. Both the plaintiff and the 
defendant made tenders to the postal au¬ 
thorities to secure the licence for carrying 
mails between EUore and Chintalapudi. The 
defendant who desired to secure the licence 
himself entered into the agreement now in 
8uit, Ex. P-l. Under the agreement the de¬ 
fendant was to secui’e the licence and the 
plaintiff, was to withdraw his tender. In 
consideration of the withdrawal by the 
plaintiff the defendant had to pay to the 
plaintiff, Bs. 16 per month for a certain 
period and Bs. 20 i)er month in a certain 
contingency. It is not necessary to go into 
more detail as to the other terms, as they 
ere not material for the second appeal. The 
defendant after the withdrawal by the plain¬ 
tiff of his tender obtained a licence from the 
postal authorities but failed to pay the 
amount according to the agreement. The 
plaintiff was, therefore, compelled to file the 
suit out of which this second appeal has 
arisen. 

There were two main defences, one on 
the ground that the contract was unenfor¬ 
ceable being opposed to public policy and 
the other, that the contract was not sup- 
ixjrted by consideration. The learned Dis¬ 
trict Munsif of Ellore dismissed the suit hold¬ 
ing that the contract was opposed to public 
policy. Ho, however, held that the agreement 
was supported by consideration, the consi¬ 
deration being the withdrawal by the plaintiff 
of the tender submitted by him to the postal 
authorities. The learned Subordinate Judge 
on appeal disagreed with the finding of the 
learned District Munsif that the contract 
was opposed to public policy and apparently, 
as the plea of absence of consideration was 
not pressed before him, he did not consider 
it and i^rocecded to grant a decree in favour 
of the plaintiff as i^rayed for. In the second 
appeal the learned advocate for the appel¬ 
lant desired to raise the question of consi¬ 
deration, but I do not think that he should 
be allowed to do so. Not only was this 
point evidently not pressed before the learned 
Subordinate Judge in appeal but the point 
was not even taljon in the memorandum of 
grounds of second appeal. The only quos- 
tion, therefore, is whe^er the agreement is 
opix>scd to public ix)licy or is otherwise 
void and unenforceable. The appellant’s 


counsel sought to bring the agreement with¬ 
in the mischief of s. 27, Contract Act, which 
is in these terms : 

“Every agreement by which anyone is restrain¬ 
ed from exercising a lawful profession, trade or 
business of any kind, is to that extent void.” 

The other section which might possibly ba 

pressed into service is S. 23 of the Act which 

inter alia declares : 

“The consideration or object of an agreement is 
lawful, unless.the Court regards it as im¬ 

moral, or opposed to public policy.” 

He strongly relied on the decision of 
WaUis J., sitting on the original side re¬ 
ported in 1914 M. W, N. 108.* In that case 
the agreement was between two landing 
contractors. Their profession was to supply 
labour for unloading cargo from steamers. 
The agreement in that case provided that 
the plaintiff should refrain from supplying 
coolies to one Chockalinga Naicker so long 
as they carried on business of landing agents 
for coal steamers at Madras and in consi¬ 
deration of the plaintiff so abstaining from 
supplying coolies, the defendant should pay 
to the plaintiff a sum of Rs. 50 for every 
coal steamer for which they become landing 
contractors. The learned Judge held that 
the agreement was void under S. 27, Con¬ 
tract Act, as being in restraint of the exer¬ 
cise of a lawful possession. At page 111 he 
says : 

“This, it eeems to me, is clearly an agreement 
by which the plaintiff is restrained from exercisir^ 
a lawful trade or business.” 

In my opinion this decision has no bear¬ 
ing on the facts of the present case. What- 
the plaintiff and the defendant here were 
seeking to do was to obtain the benefit of a 
contract from the Government. Ex hypo- 
thesi only one of them could get it. The 
analogy completely breaks down because 
under no circumstances could more than 
one person have licence from the Govern¬ 
ment to carry the mails from a specified 
place to another specified place. It is im¬ 
possible to treat the obtaining of the licence 
from Government as in the nature of a 
trade or calling. The decision of the Nagpur 
High Court in I.E.R. (1943) Nag. 565® appears 
to have been relied on in the lower Courts 
for the defendant. On an examination of 
the facts of that case it will appear that the 
decision in that case could not possibly 
govern the present case. There one D had 
obtained a contract from the Government 

1. (‘14) 1 A. I. B. 1914 Mad. 673 : 21 I.O. 768 : 
1914 M. W. N. 108, Thangavelu Chetti v. MU- 

kunda Naidu. ^ 

2. (’43) 30 A.I.B. 1943 Nag. 260 : I. L. R. (1943) 
Nag. 665 : 209 I.C. 474, Bhurmal Ramkaran V. 
Goduram MangalcbaDd. 
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to carry postal articles and there was a 
provision in that contract that no part or 
interest in the contract should be transferred 
to any other i)erson without the consent of 
the postal authorities. D, however, entered 
into a contract witl^ P under which the 
lorries were to be transferred to P who was 
to become their owner and D should try to 
procure a transfer of the contract to P. If 
for any reason D failed to have the contract 
transferred to the name of P, nevertheless 
D was to run the service only in name but 
P was to be virtually the proprietor of the 
service. The learned Judges held that such 
an agreement, which contemplated the con¬ 
tingency of the contract standing in the 
name of one person while another was 
virtually to be in control owing to his 
ownership of the transport vehicles, was 
likely to lead to a condition of affairs which 
would seriously interfere with the proper 
maintenance of a service vital to the public. 
They also held that such an arrangement 
would involve deceiving the Government 
into thinking that the person to whom 
they had granted the contract was the per¬ 
son actually conducting the service. The 
contract was, therefore, declared to be void 
as opposed to public policy under S. 23, 
Contract Act. In this case it is not suggested 
that the person to whom the licence was to 
be granted, namely, the defendant, was not 
the person who was to have the control of 
the service. 

The decision of a single Judge of the 
Allahabad High Court in 53 ALL. 609^ was 
also cited before me. In that case Sen J. 
held that an agreement by one cosharer in 
a mahal to pay a certain sum of money 
annually to another cosharer in the same 
mahal in consideration of the latter withdraw, 
ing his candidature for lambardarship in 
favour of the former amounted to an agree¬ 
ment to bargain or traflic relating to a 
particular office and therefore was opposed 
to public policy. Obviously, the ratio deci¬ 
dendi of that case was that the office of 
lambardar was a public office and any pri. 
vato arrangement in regard to the appoint¬ 
ment for that office should not bo upheld. The 
ground on which the learned Judge thought 
that the contract was opposed to public policy 
was that it savoured of traffic relating to a 
public office. In the present case there is 
no such i)ublic oflico involved I agree with 
the learned Subordinate Judge in thinking 
that the nearest approach to the present 

3. p31) 18 A. I. R. 1081^11. 428 : 53 All. 609 : 

132 I.C. 419, Puttuial v. Raj Narain. 


case is the case where there is an agreement 

between intending bidders that one should 

keep off from bidding. Such an agreement 

was considered as not being opposed to 

public policy by the Bombay High Court 

in 18 Bom. 342.* Sargent C. J. said : 

“But there is nothing necessarily unlawful in two 
or more persons agreeing not to bid against one 
another at an auction sale.’^ 

The Judicial Committee in 23 Mad. 227° ap¬ 
parently did not consider the practice of 
dissuading intending bidders from actually 
bidding at an auction as fraudulent. If an 
agreement to refrain from bidding at an 
auction is not opposed to public policy, 1 
fail to see how an agreement for the with- 
drawal of a tender, whi -h is also in the 
nature of an offer or a bid, should be de- 
dared unlawful. I hold that the agreement! 
in suit is not invalid under s. 23 or underl 
S. 27, Contract Act. The second appeal is,! 
therefore, dismissed with costs. Leave re¬ 
fused. 

c.r.k./G.b. Appeal dismissed. 

4. (’941 18 Bom. 342, Hari Balkrishna v. Naro 
Moreshwar. 

5. (1900) 23 Mad. 227 : 27 I.A. 17 : 7 Sar. C61 : 
(P.C.), UoUamed Mira Rowtber v. Savvasi Vijaya 
Bagbunadba. 

[Case No. 151.] 

A. I. R. (33) 1946 Madras 291 
Wadsworth and Rajamannar JJ. 

Batchu Venkatarao —Appellant 

V. t 

Surneedi Sathiraju citid others — 

Bespondents. 

Appeal No. 427 of 1944, Decided on 23rd 
November 1945, against decree of Sub-Judge, 
Coconada, D/- 20th February 1942. 

Limitation Act (1908), Art. 156 — Decree 
amended — Appeal attacking reduction oi de¬ 
cree by amendment — Time runs from date 
of amendment. 

Where an appellant docs not contest the correct¬ 
ness of the original decree except in so far as he 
attacks the reduction of the decree by an amend¬ 
ment, time for filing an appeal should properly run 
from the date of the amended decree and not the 
date of the original decree: (’45) 32 A. I. R. 1945 
Mad. G2. licl. on; 21 Mad. G46, A’xpL; 22 Mad, 364 
(F.B ), Ref. [P 292 C 1, 2] 

Limitation Act — 

(’42) Chitalcy. S. o, N. 14 and Art. 156, N. 8. 

(’38) Rustomji, Page 98, Pt, 6. 

D. Narasaraju — for Appellant. 

G. Balaparajueswari Rao — for Respondents, 

Vifadsworth J. — The appellant Glecl a 
suit on a mortgage for Rs. 3000 bearing in¬ 
terest at 12-3-3 per cent, per annum with a 
default rate of 12-3-8 per com. compound with 
annual rests. In the plaint the appellant gave 


292 Madras 


Vbnkatarao V. Sathiraju (Wadsworth J .) A. I, R, 


up Bs. 550 and claimed Rs. 9000 with subse¬ 
quent interest. The defendants raised pleas 
under Madras Act 4 Crv] of 1938 which were 
negatived. The Court accepted the evidence 
of certain payments made and also reduced 
the rate of interest to nine jjer cent, simple, 
treating the transaction as usurious, and gave 
a decree on that basis for Rs. 3000 with interest 
at nine per cent, from the date of the bond, 
less the amount of the payments. In cal¬ 
culating the amount of the payments an 
error was made, the total being taken as 
Rs. 1800 instead of Rs. 3160. The preliminary 
decree is dated 20th February 1942 and one 
year was allowed for redemption. There was 
no appeal and a final decree was passed. In 
the course of the execution, the defendants 
discovered the error in calculating the 
amount of payments and they filed an 
amendment petition which was allowed, the 
decree being amended so as to give credit 
for the full amount of payments, Bs. 3160. 
It is against this amended decree that the 
present appeal is preferred. In appeal Mr. 
Narasaraju has conceded that the figures of 
payments adopted in the original decree 
were wrong and that the error which was 
corrected in the amendment was a purely 
arithmetical error. He has, however, con¬ 
tended that the amendment should not have 
been made because there was another error 
which neutralises the effect of the arithmeti¬ 
cal error and to the extent of the amend¬ 
ment he has contended that the original 
decision of the lower Court was wrong. His 
contention is that that there was no basis for 
the lower Court’s decision that the rate of 
interest was usurious and that anyhow the 
reduction in the rate of interest should not 
have been so drastic as it was. Against this 
contention, the respondents urge that the ap- 
peal is barred by limitation, having been 
preferred more than two years after the 
original decree. They also contend that 
there is another error in the lower Court’s 
original decree which neutralises the effect 
of the error pointed out by the appellant as 
neutralising the effect of the arithmetical 
error which was corrected in the amend¬ 
ment. 

The question of limitation is not really of 
great importance in this case for, if we were 
of opinion that time bad to be calculated 
from the date of the original decree, we 
could in a proper case excuse delay under 
S. 6 , Limitation Act. We do, however, wish 
to express our opinion that in a case of this 
kind where the appellant does not contest 
the correctness of the original decree except 


in so far as he attacks the reduction of thej 
decree by the amendment, time should pro¬ 
perly run from the date of the amended 
decree and not the date of the original 
decree. In 1944-2 m. l. j. 384,^ to which one 
of us was a party, it was held that where 
the appellant was not aggrieved by the 
original decree but was aggrieved by the 
amendment, the calculation of limitation for 
the appeal should be from the date of the 
amended decree and not from the date of 
the original decree. That is the view sug¬ 
gested in the judgment of Subramania 
Aiyar J. which was under appeal in the 
Full Bench decision in 22 Mad. 364^ and it 
seems to us to be the correct view. If the 
amendment is not the reason for the griev¬ 
ance of the appellant, there is clearly no 
reason for allowing the appellant to calculate 
limitation from the date of the amendment 
rather than from the date of the original 
decree; but if the appellant was not aggriev¬ 
ed by the original decree, but is aggrieved 
by the decree as amended, logically and 
equitably time for the appeal should run 
from the date of the decree as amended. 
The decision in 24 Mad. 646^ which is 
frequently quoted as authority for the view 
that in all cases an application under S. 5, 
Limitation Act, is necessary, where the ap¬ 
pellant is aggrieved by the amended decree 
and files his appeal in consequence when it 
would be barred if limitation starts from 
the date of the original decree, seems to us 
not to be an authority for the proposition. 
The learned Judges in that case were dealing 
with an application to revise an order 
amending a decree and in rejecting the appli¬ 
cation, they merely observe that it is open 
to the petitioner relying on S. 5, Limitation 
Act, to appeal against the decree as amended, 
notwithstanding the expiration of one month 
from the date when the decree was passed. 
That is really nothing more than an observa¬ 
tion which does not consider any contention 
that limitation for an appeal as against the 
amended decree must be reckoned from the 
date of the amendment in cases in which the 
appellant had no grievance against the 
deoree before it was amended. We are of the 
opinion that the present appeal, which is pre¬ 
ferred only against the decree as amended, 

1 . {’45) 32 A. I. R. 1945 Mad. 62 : I.L.R. (1946) 
Mad. 378 : 1944-2 M. L. J. 384, Janikamma v. 
Venkatarajagopala Chinnarao Garu. 

2. (’99) 22 Mad. 364 (F.B.), Parameshraya V. 
Seshagiri Appa. 

3. (’01) 24 Mad. 646, Viswanathan Chetti v. 
BamaDatbaD Chetti. 
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complaining of the reduction in that decree 
by reason of the amendment, is within time. 

Turning to the merits of the appeal, we 
doubt whether it is desirable to attempt 
to work out the result of the various neutra¬ 
lising errors which are alleged to have been 
committed in the original decree. Clearly 
there was an arithmetical error in calculating 
the amount of payments. The question 
whether there was an error in the application 
of the Usurious Loans Act is to a large 
extent a matter of opinion. The learned 
Judge might have stated at more length his 
reason for reducing the claim as drastically 
as he has done; but it is not a reduction 
which is obviously illegal. On the other hand 
there does seem to have been an error in 
refusing relief under Madras Act 4 [ivJ of 
1938 to the sons of defendant i because it 
appears from the judgment that defendant 1 
the father, was divided from his own brother 
so that on the decisious, S. G of the Madras 
Act 4 [iv] of 1938 would not Operate to make 
the disqualification of the father from claim¬ 
ing relief exclude the sons from a similar 
relief. No doubt, on a correct working out of 
the relief under Madras Act 4 [iv] of 1938 the 
father would have to be treated as a non- 
agriculturist and the sons as agriculturists; 
but the father’s share would only be one- 
fourth of the property. In these circumstances 
we do not feel disposed to go into the precise 
effect of these conflicting errors in order to 
ascertain whether on the balance there is any 
error to the detriment of the plaintiff which 
would neutralise the correction of the admit¬ 
ted arithmetical error of the learned Judge 
in calculating the payments. In this view wo 
dismiss the appeal with costs. 

C.R.K./v.R. Appeal dismissed. 


[Case No. 152.] 

A. I. R. (33) 1946 Madras 293 
Chandrasekhara Aiyar J. 


K. Jagadeesa Ayyar — Appellant 

V. 

Bavanamhal Ammal — Respondent. 
Appeal No. 687 of 1944, Decided on lOtb Octo¬ 
ber 1945, from order of Sub-Judge, Cuddalore, D/- 
16tb March 1944. 


(a) Transfer of Property Act (1882), S. 100_ 

Charge created by compromise embodied in 
decree — No registration or attestation neces¬ 
sary. 

Where n charge, created as tlie result of a com¬ 
promise entered into between the parties in a 
maintenance suit, has been embodied in the decree, 
no registration or attestation is necessary. 

[P 293 C 2] 

T. P. Act — 

(’45) ChLtaley, S. 100, N. 16, Pt. 6. 


(b) Transfer of Property Act (1882), S. 70 — 
There can be contract to contrary within S. 70 
in case of charge based on compromise decree. 

Where there is a statutory charge or lien which 
springs into existence as soon as a certain thing is 
done, there is no right in the parties to alter or 
obliterate the charge. But in the case of a decree 
based upon a compromise the rights can be altered 
or modified by fresh contracts though the parties 
would not be able to go before the Court on the 
basis of such fresh contracts and ask the decree 
to bo correspondingly modified. Where a charge 
created as a result of compromise among parties is 
embodied in a decree, the parties are not prevented 
from contracting out of the rights created under 
the decree. Hence there can be a contract to the 
contrary within the meaning of S. 70 (read with 
S. 100) in the case of a charge created by a decree 
based on a compromise. [P 294 C 2] 

S. Panchapagesa Sastri and P. S. liaviachan~ 
dran — for Appellant. 

T. B. liajiiabhadrachariar — for Respondent. 

Judgment. — Defendant 4, who ia the 
appellant in this appeal, is a sim^fle money 
decree-holder who has purchased door nos. 17 
and 18 in execution of his decree. He objects 
to their being sold under the charge decree 
for maintenance made in o. S. No. 39 of 1927. 
Ilis contentions are fourfold and can be 
stated briefly as follows. The decree creat¬ 
ing a charge is bad for want of registration 
if the charge is to be deemed as one brought 
into existence by the act of parties. The 
second point is that a prior order made on 
23rd October 1933 on an application by the 
judgment debtor to stop the sale of houses 
bearing Nos. is, 19, 20, 21 and 26 is res judi¬ 
cata against the contention raised by the 
charge decree-holder. The third point taken 
is that S. 70, T. P. Act, which says that 
accession to the mortgaged property shall, 
in the absence of a contract to the contrary, 
enure to the benefit of the mortgagee does 
not apply to the present case because there 
could bo no contract to the contrary in the 
case of a charge created by a decree of 
Court. Lastly, under the decree, what was 
charged wore only the two houses then exist¬ 
ing but not the site comprised within the 
boundaries specified in item l of the decree 
and consequently present door Nos. 18 and 19, 
which admittedly came into existence after 
the decree and were built upon the site not 
charged cannot be treated as accessions to 
the mortgaged property. 

There is no substance either in the first 
or the last point. The charge created as the. 
result of a compromise entered into betweenj 
the parties in the maintenance suit has be-! 
come embodied in the decree. No registra.i 
tion or attestation is, therefore, necessary.' 
A reading of the Tamil description of the 
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schedule of property as given in the counter 
statement filed by the respondent satisfies 
me that it was not merely the two super¬ 
structures that were charged but also the 
site comprised within the boundaries specifi¬ 
ed. Heference was made to the difference in 
the description of Item 2 where the property 
sought to be charged is separately mention¬ 
ed as “the ground and the thatched house.” 
The re<|son for the distinction is apparent. 
Ite^ 2 was a thatched house and it might 
weQ have been contended if that alone had 
been mentioned without the site that the 
thatched house alone was intended as secu¬ 
rity.. Such considerations do not apply to 
what may be called pucca buildings erected 
on sites belonging to the mortgagor, especi. 
ally when there was no reason for thinking 
that any reservation of the site was intend¬ 
ed or contemplated. 

Coming to the second point, the prior 
order is found at p. 9 of the printed papers 
and is marked as Kx. D.4. It is indeed true, 
as found by the Subordinate Judge, that, 
though the question was raised that Nos. 18 
and 19 along with Nos. 20, 21 and 26 did not 
form part of the charge, there was no deci- 
Sion by the Subordinate Judge then to this 
effect as regards the numbers with which 
we are now concerned. He held in a general 
kind of way that, as the decree specified 
only two houses and as what was brought to 
sale were six houses, there was an attempt 
to sell what was p7'ima facie in excess of 
the decree and that, therefore, the sale of 
Item 1 should be stopped. The question whe. 
tber these items 18 and 19, could be said to 
have become affected by the charge decree 
and covered by it, which is the point now 
raised, was not then before the Court. It 
might well have been that the sale was 
stopped because Items 20, 21 and 26 were 
held to be not comprised in the charge, just 
as it might have been that items 18 and 19 
might not have been regarded as charged 
also. But, in the absence of any decision 
covering the question that is now raised and 
dealing with the particular items which are 
now in dispute and having regard to what 
could only be regarded as a very prima 
facie view that was then taken by the Court 
as to what fell within the decree and what 
not, as superficial appearances went, I am 
not prepared to read this order as involving 
any final decision and attracting the bar of 
res judicata against the contention now 
raised by the charge decree-holder. 

The objection to the applicability of S. 70 
is that, as the charge was created by decree, 


A. 1, R. 

there could be no contract to the contrary 
in such a case, and that it is only when the 
parties could so contract that the rule would 
apply. It was stated already that the decree 
in this case was based on a compromise 
entered into between the parties under which 
a charge was created. Notwithstanding the 
decree, it was still a contract of the parties, 
the decree merely imposing the seal of the 
Court on this contract. Nothing prevents 
the parties from contracting out of the rights 
created under the decree even after its date. 
All th^t could be said is that such a contract 
cannot affect the decree directly. The poai- 
sion is not analogous to a statutory charge,' 
which is dealt with and discussed in 60 cal. 
1470.^ Where there is a statutory charge or 
lien which springs into existence as soon as 
a certain thing is done, there is no right in 
the parties to alter or obliterate the charge. 
But in the case of a decree based uxx>n a 
compromise the rights can be altered or 
modified by fresh contracts though they 
would not be able to go before the Court on 
the basis of such fresh contracts and ask 
the decree to be correspondingly modified. 
When the defendant in the maintenance 
suit made up his mind to build new struc¬ 
tures on the charged property, it was open 
to him to have contracted with the decree- 
holder out of this rule about accession. It is 
unnecessary in this case to go into the other 
question whether S. 100, T. P. Act, which 
makes the provision applicable to simple 
mortgages applicable as far as may be to 
charges created by act of parties or opera¬ 
tion of law, which govern charges created 
by decrees of Court. There is a confiict of 
view on this question and my impression is 
that, so far as Madras is concerned, it has 
been held that decrees of Court will come 
within the ambit of S. 100; but I do not want 
this expression of opinion to be regarded 
as final The appeal will stand dismissed 

with costs. ^ , 

O.R.K./d.S. _ Appea l dismissed. 

1. (*34) 21 A. I 1934 Cal. 325 : 60 Cal. 1470 : 
149 I. C. 24, Corporation of Calcutta v. Aron- 
ohandra Singha. 

[Case No. 153.] 

A. I. R (33) 1946 Madras 294 

Leach C. J. and Lakshmana Rao J. 

JitXanda IdahalahshmarnTna—Appellant 

V. 

Manti'avadi Suryanarayana Sastri 

and others — Respondents. 

Second Appeal No. 1682 of 1944, Decided on 2nd 
January 1946, from decroo ol Sub^Judg6> Bapatufci 
in A. S. No. 294 of 1940. 
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Hindu law — Stridhana, succession to — 
Hindu Law of Inheritance (Amendment) Act 
(1929) does not apply. 

The Hindu Law of Inheritance (Amendment) 
Act, 1929, only applies to the separate property of a 
Hindu male who dies intestate- It does not apply 
in determining suocession to the stridhana pro> 
petty of a Hindu female and the succession to 
stridhana property is governed by ordinary rule of 
Hindu law : (’42) 29 A. I. R. 1942 Nag 67. Poll.; 
(’37) 24 A. I. R. 1937 Lah. 196 and (’39) 26 
A. I. R. 1939 Bom. 194, Dissent. [P 295 0 2; 

P 296 O 1] 


MANTBAVADI PAPAYYA 

I 


Hindu Law — 

(*38) Mayno, Page 84. 

V. Oovindarajachari — for Appellant. 

M. S. Barnachandra Boo and A, Sambasiva 
Boo — for Respondents. 

Ijeaoh G. J. — In this appeal the Oour^ 
is concerned with the succession to the estate 
of one Tirupabhamtna who died on 14tb 
December 1926. The following genealogical 
tree will help in the appreciation of 
facts. ^ ^ 

3 P 


I 

Kristnamma 

I 

Ramayya 


cn 


I 




Sambayya ^ 

I 

Sambayya ^ 


1 


-j 


I 

Subbarayudu 
(died before 
Seshamma’s death) 


I 

Kristniah 
(died before 
Seshamma’s death) 


Neelayya Sastrl 
(died 29-3.1938) 

Saryanarayana Sastri 
(Plaintiff) 


2 - r 


Yenkayya ; Seshmnuxi^ 
(died on 2-1.1938) 2. ^ 

I "* 

Sambayya : TimpatammA 
(died 3-7-16j (died 14-12.26) 

An unmarried son 
(died 6>10-1916.) 



I 




Sambayya, Tirupathamma*s husband, 
died on 3rd July 1916 being succeeded by 
his widow and his son. The son died on 6th 
October 1916. On the son’s death the pro. 
perties left by Sambayya devolved upon 
Tirupathamma. She claimed to be entitled 
to the estate in her own right under a will 
alleged to have been left by Sambayya. 
The validity of this will was disputed and 
Subbarayudu, Kristniah and Neelayya Sastri, 
the uncles of Sambayya, instituted in the 
Court of the Subordinate Judge of Guntur 
Original suit no. 142 of 1917 for a declara- 
tion of its invalidity. On 20tb December 1918, 
by consent, a decree was passed under which 
Tirupathamma received in absolute right a 
half of the properties left by her husband. 
(IJonsequently, the properties which she re¬ 
ceived under this decree became her own 
stridhanam. On Tirupathamma’s death 
the properties devolved upon Sambayya’s 
mother Seshamma, who died on 2nd Janu¬ 
ary 1938. Under the Mitakshara law the 
heir was Neelayya Sastri, He died on 29th 
Uarch 1938. 

On 26th October 1938 Neelayya Sostri’s 
son instituted this suit. He claimed to be 
entitled to the properties which had fallen 
to Tirupathamma under the compromise 
decree of 20th December 1918 as the heir of 
his father Neelayya Sastri and as the 
nearest agnate. There were 19 defendants. 
Defendant 1 was the sister of Sambayya. 
The other defendants were tenants of the 
properties in suit. Defendant 1 claimed that 


she was entitled to the properties because 
the succession was governed by the Hindu 
Law of Inheritance (Amendment) Act o£ 
1929. The DLitrict Munsif held that this Ac^ 
had no application and that the ordinary 
rule of succession to stridhanam properties 
applied. His decision was upheld by the 
Subordinate Judge on appeal. Defendant 1 
appealed to this Court. As there are two 
decisions, one of the Lahore High Court and 
one of the Bombay High Court, which sap> 
port her contention, the appeal was referred 
to a Bench by Chandrasekhara Aiyar J.,. 
before whom it came in the first place. Thel 
Hindu Law of Inheritance (Amendment)! 
Act, 1929, only applies to the separate pro.| 
perty of a Hindu male who dies intestate. 
In such a case a son’s daughter, daughter’s 
daughter, sister and sister's son is, in the 
order so specified, entitled to rank in the 
order of succession next after a father’s 
father and before a father’s brother. If this 
Act applied here, as defendant l maintains 
, it does, she would be entitled to the pro¬ 
perties in suit; but it is manifest that the 
Act does not apply, because the estate with 
which the suit is concerned is the stridhanam 
property of Tirupathamma. It is accepted 
that the compromise decree of 20th Decem¬ 
ber 1918 conferred upon Tirupathamma an 
absolute right in a half of what her husband 
had died possessed of. In the circumstances 
the properties can only be regarded as be¬ 
longing to Tirupathamma in her own right. 
We will now refer to the two decisions 
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relied upon by defendant i. The first is the 
judgment of a Judge of the Ijahore High 
Court sitting alone. The case is A. I. E. 1937 
3jah. 196' where it was said that in order to 
ascertain who the heirs of the husband were 
the Court must ex necessitate rei refer to 
the law governing succession to the property 
of the husband in force at the time when 
succession opened out. The second is the 
judgment of a Judge of the Bombay High 
Courts also sitting alone, and delivered in 
I. li. R. (1939) Bom. 228* where the same 
reasoning was applied. With great respect 
we cannot accept the opinion expressed in 
these cases. Here, as there, it is not a ques¬ 
tion of deciding who are the heirs of a 
Hindu male. The question is who are the 
heirs in respect of properties belonging to a 
Hindu woman in her own right. In the 
foot-note on page 84, of loth Edn. of Mayne 
Sindu Law it is pointed out that the 
decision in A. i. r. 1937 Eah. 196' overlooks 
the express provision in sub-s. (2) of s. 1 of 
the Act which limits the altered order only 
to the property of a male. In our judgment 
the correct view of the law was expressed 
in the judgment of a Bench of the Nagpur 
High Court in I. L. R. (1942) Nag. 629.^ As 
the Act does not apply to this estate, the 
succession is governed by the ordinary rule 
of Hindu law and under this rule the plain¬ 
tiff is the heir. We hold that the case was 
rightly decided by the Courts below and 
consequently the appeal must be dismissed 
with costs in favour of respondent 1. 

C.R.K./g.b. Appeal dismissed. 

1 . (’37) 24 A. I. R. 1937 Lab. 196 : 172 I. O. 660, 
Mt. Charjo v. DinaDatb. 

2. (»39) 26 A. I. R. 1939 Bom. 194 : I.L.R. (1939) 
Bom. 228 : 182 I, C. 350, Sbamiao v. Baghu* 
nandan. 

3 . (’42) 29 A. I. R. 1942 Nag. 67 : I. L. R. (1942) 
Nag. 629 : 199 I, C. 379, Sbakantalabai v. Court 
of Wards. 


[Case No. 154.] 

A. 1. R. (33) 1946 Madras 296 

Shahabuddin J. 
Gudemetla China Appalaraju — 


Kota Venkata Subba Hao _ 

Hespondeiit, 

Civil Bevn. Petn. No. 1197 of 1944, Decided on 
24th August 1945, to revise decree of Sub-Judge, 
Coconada, D/- 9tb February 1914. 

Civil P. C. (1908), S. 13 — Decree to be con¬ 
clusive must involve controversy and adjudi¬ 
cation thereon—Both parties going to foreign 
Court with drafted compromise_Decree by 


foreign Court on strength of compromise — 
Decree is not on merits and not conclusive. 

For a decree to be conclusive under S. 13 there- 
must be a controversy and an adjudication thereon 
by the foreign Court: (’16) 3 A.I.R. 1916 P.O. 121„ 
Bel. on ; (’29) 16 A.I.R. 1929 Mad. 469, Expl. 

[P 297 C 2} 

Where both the parties to a suit had been to a 
foreign Court with a drafted compromise and the 
Court passed a decree on the strength of the com^ 
promise : 

Held that there was no dispute between the par-^ 
ties when they were before the foreign Court, and- 
the Court had nothing to decide. The decree was- 
a mere recognition of an arrangement already 
arrived at between the parties and hence could 
not be said to be a decision on merits. The decree, 
therefore, fell under S. 18 (b) and was not conclu¬ 
sive within the meaning of that section. 

[P 297 C 2), 

CPC — 

(’44) Chitaley, Ss. 13 and 14, N. 13. 

(’41) MuUa, S. 13, P. 98, "Cl. (b).’’ 

K. Bhimasankaram — for Petitioner. 

D. Narasaraju — for Respondent. 

Order. — Th© petitioner was the de¬ 
fendant in o. S. NO. 146 of 1942 filed by 
the respondent in the Court of the District 
Munsif of Coconada. The case of the res¬ 
pondent was that the petitioner who is his 
brother-in-law, agreed to lend him Rs. 52& 
on security of his lands in Yanam which is 
in French Territory. Under the French law, 
the immovable properties in French terri- 
' tory can be made liable only under a decree 
obtained in French Courts. The petitioner 
and respondent, therefore, proceeded to 
Yanam and obtained a consent decree 
from the Sub-Court of Yanam to the effect 
that the respondent owed the petitioner a 
sum of Rs. 525 and agreed to pay the same 
with interest at 8 per cent, per annum 
within a period of two years. But, as a 
matter of fact, the petitioner had by that 
time paid the respondent only Rs. 100 and 
though he promised to pay th© entire 
balance in Coconada, he paid him only 
Rs. 25. The respondent, therefore, claimed 
the balance with interest mainly as damages 
for breach of contract and alternatively 
on the basis of specific performance of a 
contract to lend. The petitioner contested 
this claim. His case was that he had lent 
the respondent Rs. 600 on a promissory note 
and that when he pressed for the repayment 
of this amount, the resjjondent agreed to 
suffer a decree in the French Court in. 
Yanam and on their going to that Court a 
decree in the petitioner’s favour was passed. 
It was contended that in view of that- 
decree, the claim of the respondent waa 
barred under S. IS, Civil P. C. Other con¬ 
tentions also were raised and although evi* 
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dence had been adduced on all the issues, 
the learned District Mimsif without going 
into the merits dismissed the suit on a pre¬ 
liminary point regarding the effect of the 
decree of Yanam Court. He held that the 
decree was conclusive in the matter relying 
on the decision in 52 Mad. 503.^ On appeal 
the learned Subordinate Judge differed 
from the District Munsif and considered that 
the above decision did not apply to the 
facts of the present case. He, therefore, re¬ 
manded the suit for disposal on merits. It 
is against this order that this revision peti¬ 
tion has been filed. The only point for deter, 
mination in this petition is whether the 
decree passed by the Yanam Court can be 
regarded as a decision given on merits 
within the meaning of S. 13 which is in 
these terms : 

“A foreign judgment shall be conclusive as to 
any matter thereby directly adjudicated upon 
between the same parties or between parties under 
whom they or any of them claim litigating under 
the same title.” 

One of the exceptions to this rule is cl. (h) 
“except where it has nob been given on the 
merits of the case.” In 52 Mad. 503^ the 
decree of the foreign Court was based on a 
joint representation by the plaintiff and 
defendant that if they did not settle their 
dispute by a certain date the suit shall he 
decreed as prayed for. It is argued that the 
present case is a similar one and as the 
respondent consented to the decree in ques- 
tion being passed, that decree should be 
considered as having been given on the 
merits of the case. It is, therefore, contend¬ 
ed that cl. (b) of S. 13 docs not apply. On 
behalf of the respondent, it is argued that 
for the application of S. 13 it is necessary 
that there should be a controversy. Hefer- 
ence in this connection is made to the deci- 
sion of the Privy Council in 40 Mad. 112 .^ 
The decision in 52 Mad. 503^ is distinguished 
on the ground that in that case there was a 
controversy unlike the present case. I have 
been through these decisions and, in my opi¬ 
nion, the contention of the respondent has 
to prevail and this petition must be dismis¬ 
sed. In 40 Mad. 112^ the decree of the Eng¬ 
lish Court had been passed ex yxtrfc on the 
defence having been struck off because the 
defendant did not answer the interrogatories. 
It was held that to that decree S. 13 (b) 


1 . (’29) 16 A.I.R. 1929 Mad. 469 : 52 Mad. 503 : 
120 I. C. 751, Muhammad Moideen v. Chinta- 
mani Chettiar. 

2. (’16) 3 A. I. R. 1916 P. C. 121 : 40 Mad. 112 : 
44 I. A. 6 : 38 I. C. 683 (P.C.), Keymer v. Viswa- 
natha Reddi. 


applied. In that connection, their Lordships 

observed that that provision 
“refers to those cases where for one reason or 
another the controversy raised in the action has 
not, in fact, been the subject of direct adjudication 
by the Court.” 

From this observation and the language of 
S. 13 it would appear that for a decree of a 
foreign Court to be conclusive there should 
be a controversy and an adjudication there, 
on. In 52 Mad. 503^ the defendants had 
appeared and filed a written statement and 
an issue had been raised with regard to the 
plea taken by him. But when the case came 
on for trial, the defendants and plaintiffs 
filed a joint petition to the effect that the 
case be postponed for three months with a 
view to settlement and that if it was not 
settled, judgment be entered for plaintiffs 
as prayed for with costs. After the period 
of three months exjjired the suit was called. 
The defendants were absent and the foreign 
Court ordered that the suit be decreed in 
terms of the order passed on the joint peti¬ 
tion already referred to. It was held that 
S. 13 (b) did not apply. There is nothing in 
this decision to indicate that for the appli¬ 
cation of S. 13 controversy is not necessary. 
On the other hand, the above mentioned 
decision of the Privy Council as well as 
other decisions holding that decrees of the 
foreign Court passed ex parte were not 
conclusive were distinguished by the learn¬ 
ed Judges on the ground that in the case^ 
before them, there was a controversy. But; 
in the present case there was no controversy.! 
What happened in this case was that both 
the petitioner and the respondent went to 
the Yanam Court with a drafted compro¬ 
mise and the decree in question was passed 
on the strength of that compromise. There¬ 
fore, when they went to that Court, they 
ho.d no dispute and there was nothing for 
the Court to decide. The decree appears to 
have been given mechanically in accordance 
with a prescribed rule. It was in effect a 
mere recognition by a Court of an arrange¬ 
ment already arrived at between the parties 
In these circumstances it cannot be said 
that the decree of the Yanam Court was a 
decision on the merits. The petition is, 
therefore, dismissed with costs. 

c.R.k./d.r. Petition dismissed. 
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[Case No. 165.] 

A. I. R. (33) 1946 Madras 298 

liBAOH C. J, AND KoMAN J. 

V» Chidambaram Chettiar and another 

— Appellants 

V. 

M, A» Meyyappan Ambalam and others 

— Respondents. 

Appeal No. 342 of 1944, Decided on 12th Novem¬ 
ber 1945, from judgment of Sub>Jadge, Devakottab, 
D/- 17th November 1945. 

Stamp Act (1899), S. 35 — Section applies to 
stamping of original document — Unstamped 
document produced in Court — Mob setting 
fire to Court and record destroyed — Copy of 
document is not admissible even on payment 
of penalty. 

Section 35, Stamp Act, relates to the stamping 
of original docaments: 23 Mad. 49 (P. G.), Rel. on, 

[P 298 C 2] 

Before the trial commenced plaintiS produced an 
unstamped document purporting to support his 
claim to certain lands. Later on a mob invaded 
the Court and set dre to it in which the record of 
the case was destroyed among other things. When 
the trial commenced plaintiff sought to put in a 
copy of the document and paid the penalty into 
Court : 

Held that the copy of the document was not 
admissible in evidence even on payment of the 
penalty. The fact that the original document was 
destroyed by the mob’s action put the plaintiff in 
no better position: (1819) 2B1. & Aid. 478, Rel. on. 

CP 299 O 1] 

Stamp Act — 

(■45) Cbitaley, S. 35, N. 13, Pt. 3. 

(’41) MuUa, Page 110, Pt. (t). 

K. S. Rajagopala Iyengar and T. V. Muthu- 
krishna Iyer — for Appellants. 

B. Sitarama Rao and T. Krishna Rao 

— for Bespondents. 

I<eaoh C'. J.—The question in this appeal 
is whether the Subordinate Judge rightly 
held a certain document to be inadmissible 
in evidence. If this document is excluded, it 
is conceded that there is no substantial basis 
for challengicg the decree under appeal. On 
12th March 1881 the Zamindar of Sivaganga 
granted to one Ulagappa Chettiar a per¬ 
manent cowle of 100 kurukkams of forest 
land. We are told that lOO kurukkams is 
roughly the equivalent of 67 acres. The 
plaintiffs’ case is that the cowle was granted 
to Ulagappa Chettiar acting on behalf of 
the members of two Nattukottai Chettiar 
families, the P. M. A. family of which the 
plaintiffs are members and the O. A. family 
of which the members are defendants 39 to 52. 
The plaintiffs alleged that the share of their 
family was three-eighths and the share of 
the O. A. family five-eighths. The members 
of the o. A. family denied that the P. M. A. 
family had any interest in the cowle. Defen¬ 
dant 1 purchased the cowle from the O. A. 
family and subsequently sold most of the 


A. I.R. 

lauds to defendants 2 to 38. The learned 
Subordinate Judge held that the P. m. A. 
family had no interest in the cowle. It had 
been granted to Ulagappa acting for the 
o. A. family alone. Before the trial com¬ 
menced the plaintiffs produced an unstamped 
document bearing the date 1st November 
1902 and purporting to have been executed 
by Ulagappa Chettiar in favour of the head 
of the p. M. A. family. Before the trial com¬ 
menced a mob invaded the court-house and 
set fire to it. The result was that many 
records were destroyed, including the record 
in the present case. When the trial com¬ 
menced the plaintiffs sought to put in a copy 
of the document. This was objected to on 
the ground that a copy could not be stamp¬ 
ed even on the payment of the x>enalty. 
Moreover the original itself was inadmis¬ 
sible by reason of non-registration. It was 
also averred that the document had been 
fabricated by the plaintiffs for the purposes 
of their case. The Subordinate Judge, without 
admitting the document but leaving the 
question of its admissibility open until he 
had heard the arguments of counsel at the 
conclusion of the case, marked it as Ex. P-8, a. 
It is clear that from his judgment that in 
doing so it was not to be regarded as an exhi¬ 
bit in the case. The disputed document 
purported to be a copy of a deed under 
which Ulagappa Chettiar released all claim 
to 6-5/8 kurukkams of land to p. M. A. 
family. The 6-6/8 kurukkams were said to 
form part of 30 kurukkams of forest land of 
which the P. M. A. and the O. A. families had 
purchased the kudivaram rights from certain 
Nattars on 17th June 1884. It was sug¬ 
gested by the plaintiffs that these 80 kuruk¬ 
kams formed part of the 100 kurukkams 
granted by the Sivaganga Zamindar to 
Ulagappa Chettiar on 12th March 1881. 
There is no evidence that the 80 kurukkams 
did form part of the larger area and the 
probabilities are all against it, because the 
cowle of 12th March 1881 covered both the 
kudivaram and melvaram rights. In these 
circumstances there could be no need for the 
grantees of the cowle to purchase the kudiva¬ 
ram right in part of the land covered by it. 
The plaintiffs wanted to put in a copy of the 
disputed document because they considered 
that it supported their claim with regard to 
a share in the land covered by the cowle. 
This in itself is to be doubted; but in any 
event it is quite clear that the disputed docu¬ 
ment cannot be admitted in evidence. 

Section 34 , Stamp Aot (1879) only relates 
to the stamping of original documents t 



1946 


Madras 299 


Durgamba V. Sri L. Rice Factory (Byers J,) 


see 23 Mad. 49.^ The fact that the docu¬ 
ment filed in Court before the trial began 
was destroyed by the mob’s action puts the 
plaintiffs in no better position. In (1819) 2 
Bl. & Aid. 478 : 106 E B. 440,® it was held 
that where an agreement on unstamped 
paper had been destroyed, no parol evidence 
could be given of its contents, even if it had 
been destroyed by the wrongful act of the 
party who ■’took the objection. In that case, 
an agreement had been reduced into writing 
on stamped paper. The plaintiff snatched it 
from the hands of the defendant’s attorney 
and then destroyed it. It was contended 
that the plaintiff, by his act in destroying 
the paper, bad prevented the defendant from 
getting it stamped, as he might have done, 
on payment of the penalty and therefore it 
was not competent for him to take the objec¬ 
tion with regard to its admissibility. It was 
held that the evidence was properly rejected. 
It was the duty of the parties to an agree¬ 
ment to take care that when it was executed 
it was properly stamped; and, it was one of 
the risks attendant upon an omission to do 
this that if an accident happened to the 
document before the stamp was affixed, there 
was no remedy. It was not possible to say 
whether or not the Commissioners of Stamps, 
in the exercise of their discretion, would have 
permitted the agreement, if it had remained 
in existence, to be stamped on payment of 
the penalty. It appears that the plaintiffs in 
this case did pay the penalty into Ck>urt, but 
this was done of their own volition without 
any decision on the question of admissibility. 
The further objection that the original docu¬ 
ment was not admissible because it was not 
registered must also be accepted. The docu¬ 
ment clearly purported to release interest 
in immovable property and required regis¬ 
tration. We uphold the decision of the 
Subordinate Judge with regard to the in¬ 
admissibility of the document and as the 
learned counsel for the appellants has nothing 
fui’ther to urge, we must dismiss the appeal 
with costs in favour of respondent l. 

c.R.k./n.s. Appeal dismissed. 


1. (1900) 23 Mad. 49 : 26 I. A 262 : 7 Sar. 697 
(P. C.), Raja of BobbiJi v. Inuganti Chinna Sita- 
ramaswami Gacu. 

2. (1819) 2 Bl. & Aid. 478 : 106 E. R. 440, 
Rippiner y. Wright. 


[Case No. 156.] 

A. I. B. (33) 1946 Madras 299 

Byers J. 


Ragi Durgamba and another — 

Appellants 


V. 


Sri Lakshminarasimhaswamy Bice 
Factory^ represented by tts managing 
partner^ Bao Bahadur T.Jalaiah 
and others — Respondents. 

Second Appeal No. 2044 of 1944, Decided on 5th 
December 1945, from decree of District Conrt, 
Guntur, in A. S. No. 380 of 1942. 

Partition Act (1893), S. 6 — Sale under, is 
open to public and not limited to share¬ 
holders. 

A sale ander S. 6, Partition Act, mast be open 
to the public as sub^s. (2) and (3) of that section 
clearly contemplate the presence of bidders other 
than the share-holders at the sale : 7 I. C. 844 
(Cal.), Disiing. [P 299 C 2j 

P. Salyanarayana Eao — for Appellants. 

K. Kamestoara Rao and N, Ram Mohana Rao 

— for Respondents. 

Judgment. — The only point which has 
been argued in this second appeal relates to 
the direction of the lower appellate Court 
that the sale under S. 6, Partition Act, 1893, 
is to be open to the public. It is contended 
that the right to bid should be limited to the 
cosharers, and in support of the argument 
reliance is placed oa two decisions. The 
first is 15 c. W. N. 552,^ where there is an 
observation regarding a sale of the property 
in that case amongst cosharers; but it is 
clear from the context that what the learned 
Judges had in mind was a sale under S. 3(2), 
Partition Act. The decision is not an autho¬ 
rity for the view that a sale under s. 6 shall 
not be open to the public. The other case is 
40 c. \V. N. 955,® but this case is not in point 
as it relates only to the procedure to be 
followed at a sale under S. 3, cl. (2) of the 
Act. The wording of els. (2) and (3) of S. 6, 
Partition Act, clearly contemplates the pre- 
sence at the sale of bidders other than the 
share-bolders, and it is clear that a sale 
under S. 6 must be public. If the appellant 
is anxious to purchase what he can of the 
property without running the risk of public 
competition, ho may proceed under S. 3 of 
the Act to acquire the shares of the two res¬ 
pondents who have applied for sale. Having 
done this he may then be in a position to 
acquire the remaining one-sixth share hold 
by respondent 6. There is no necessity for 

1. ('ll) 7 I. C. 844 : 15 C. W. N. 5o2. Debendia^ 

nath V. Hari Das. 

2. (’36) 40 C. W. N. 955, Hari Charan v. Fakir 

Chandra. 



300 Madras Galley & Co. v. Appalaswami Naidu (Yahya Ali J’J A. I. B. 


any interference with the decree and the 
appeal is ordered to be dismissed; but as it 
is obvious that both sides are equally 
interested in avoiding the risks of open com¬ 
petition, there will be no order as to costs. 

C.R.k./k.S. Appeal dismissed. 


[Case No. 157.] 

A. 1. R. (33) 1946 Madras 300 

Yahya Ali J. 

Galley & Co.^ represented by Proprietor 
G. Panganadham — Petitioner 

v. 

Dathi China Appalaswami Naidu — 

Pespondent. 

Civil Bevn. Petn. No. 41 of 1945, Decided on 
19th October 1945, to revise decree of DistrictCourt, 
East Godavari at Eajahmundry, D/- 24th October 
1944. 

(a) Contract Act (1872), S, 49— Applicability 
oi the English common law rule 'debtor to find 
and pay the creditor’ to India — No appoint¬ 
ment of place of performance of contract_Place 

of performance is to be determined with refer¬ 
ence to nature and terms of contract and at¬ 
tendant circumstances — Civil P. C. (1908). 
S. 20 (c). ' 

There has been apronounceddisinclination on the 
part of the Indian Courts to apply to this country 
unreservedly the English common law rule that a 
debtor should find and pay his creditor. It might, 
in some cases, strictly arising out of the relationship 
of debtor and creditor, be useful to invoke it as a 
matter of inference or of implication ; but in other 
oases and particularly in cases where the relation¬ 
ship is one of agency, the place of payment has to 
be determined independently of any such general 
maxim, with reference to the terms of the contract, 
the circumstances attending on it and the necessi¬ 
ties of the case and having regard also to the 
statutory provisions contained in the Civil Procedure 
Code and in S. 49, Contract Act. [P 304 C 

The plaintifi, residing at entered into a con¬ 
tract with the defendant firm at M. The latter 
undertook to sell the plaintiff’s goods by auction 
and remit the net sale proceeds to the plaintiff on 
the third day after the transaction closed. The 
defendant failed to do so and the plaintiff filed a 
suit at B for damages for breach of contract al¬ 
leging that the goods were sold contrary to instruc¬ 
tions: 

Held that the duty having been cast under 
8 . 49, Contract Act, on the defendant to apply to 
tbo plaintiff to appoint a place for the performance 
of his obligation to pay the amount, he cannot, 
either as a matter of law or of justice, improve his 
position by neglecting to perform that duty ; and 
that as no express reference was made to the place 
of payment in their contract, the defendant must 
be deemed by necessary implication, to have agreed 
to make the payment to the plaintiff atR: Case 
law discussed. [P 301 C 2; P 304 C 2] 

CPC 

(’44) Chitaley, S. 20, N. 18, Pt. 10. 

(’41) Mulla, S. 20. Page 120. 

(b) Civil P. C. (1908), S. 20 (c)— Place where 
money is impliedly payable is a forum of ac¬ 
tion. 


In suits arising out of contract the cause of ac¬ 
tion arises at (1) the place where the contract was 
made, or (2) the place where the contract was to be 
performed or performance thereof completed ; or 
(3) the place where in performance of the contract 
any money to which the suit relates was expressly 
or impliedly payable. The performance of a con¬ 
tract includes the last stage of it. Part of the cause 
of action, therefore, arises at the place where money 
is impliedly payable at the conclusion of it and the 
Court at that place has jurisdiction under S. 20 (c). 
Civil P. C., to try the suit for breach of the contract. 

[P 301 0 1, 2; P 304 C 2] 

C. P. c. 

(■44) Chitaley, S. 20, N. 19, Pt. 2. 

(*41) Mulla, S. 20, Page 121. 

K. Suhha Rao — for Petitioner. 

B. V. Ramanarasu — for Bespondent. 

Judgment. —The defendant firm, Galley 
and Co., auctioneers at Madras who are the 
petitioners here, were sued by the respon¬ 
dent who carries on business at Bajahmun- 
dry. The suit was for the recovei^ of a 
sum of Bs. 1632.8 0 being damages claimed 
for alleged breach of the contract entered 
into between the plaintiff and the defendant 
firm that the latter would sell on behalf of 
the plaintiff a quantity of aluminium ingots 
and after deducting their commission pay 
the balance of the sale proceeds to the plain¬ 
tiff. The goods were alleged to have been 
sold contrary to instructions resulting in 
loss to the plaintiff. The contract is con¬ 
tained in the correspondence that passed 
between the parties. In Ex. D-l, the plain¬ 
tiff wrote to the defendant on I2th March 
1938 asking if the firm would agree to charge 
a commission of five per cent, on two tons of 
aluminium ingots which were being sent for 
sale. In reply the firm wrote on IStb March 

1938 (EX. P-l) as follows : 

“Your letter of yesterday’s date received and 
noted that you have two tons aluminium ingots 
for auction sale for which we thank you. 

As desired by you we shall accept five per cent, 
commission on the sale proceeds and pay you the 
net sale value on the 3rd day after transaction 
closes. 

Awaiting your consignment of aluminium ingots 
as early as possible.’* 

The consignment was accordingly sent to 
Madras from Rajahmundry and was ac¬ 
knowledged by the defendant by his letter 
Ex. p-3, dated 25th March 1938. Some at¬ 
tempts at sale appear to have been made 
but were withdrawn by the auctioneers for 
want of satisfactory bids. Ultimately the 
goods were sold on 7th September 1940 but 
no intimation of the fact of the sale having 
taken place was sent to the plaintiff. On 
9th October 1941 the plaintiff wrote to the 
defendant Ex, D-8 directing that the lot 
should be sold only if it fetched a value 
of Bs. 40 per cwt. and if that price was 
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not fetched the goods should be returned 
to Rajahmundry. In reply to this com. 
munication the defendant firm wrote Ex. P-4, 
dated loth October 1941, The letter is in 
these terms : 

"We are in receipt of your letter dated 9th inst. 
and in reply we have to state that your aluminium 
ingots were sold as long ago as 7th September 1940 
for Rs. 120. The whole lot as per instructions con¬ 
tained in your letter dated 4th April 1939 but by 
. au oversight, the sale proceeds were not remitted 
to you. 

We arc taking the details of your account (i.c.) 
rent accrued from the date of receipt, amount paid 
for clearing the stuff, withdrawal charges on several 
sales tried and we shall remit you the net sale pro¬ 
ceeds next week." 

On 14th October 1941 the plaintiff caused a 
registered notice to be sent to the defen¬ 
dant through his lawyer and in reply there¬ 
to, the defendant wrote the letter Ex. p-s, 
dated 2ist October 1941. The defendant sent 
with that letter a statement of account and 
a cheque for the balance of Rs. 68 shown at 
the foot of the account. The account itself 
is Ex. p.6. The defendant raised several 
averments in his written statem^t one of 
which was that no part of the cause of ac¬ 
tion arose at Rajahmundry and that conse. 
quently the Rajahmundry Court had no 
jurisdiction to entertain the suit. The learned 
District Munsif tried the issue relating to 
jurisdiction as a preliminary issue and find¬ 
ing that the Court had no jurisdiction directed 
that the plaint be returned for presenta¬ 
tion to the proper Court. Plaintiff appealed 
to the District Judge who differed from 
the view taken by the first Court and 
held that the Rajahmundry Court had juris, 
diction to try the suit. This revision peti- 
tion filed by the defendant arises out of that 
order of the District Judge. Clause (c) of 
S. 20 , Civil P. C. of 1908, provides that a 
suit shall be instituted in the Court within 
the local limits of whose jurisdiction the 
cause of action, wholly or in part, arises. 
In the Code of 1882 , the corresponding provi¬ 
sion was contained in Expln. 3 to the cor¬ 
responding section (s. 17) which ran as 
follows : 

"In suits arising out of contract, the cause of ac¬ 
tion arises within tho meaning of this section at 
any of the following places viz., (1) the place\vbero 
the contract was made ; (2) the place where the 
contract was to bo performed or performance there¬ 
of completed ; (3) the place where in performance 
of the contract any money to which the suit relates 
was expressly or impliedly payable." 

^Although this explanation has been omitted 
in the present Code as no longer necessary 
in view of the wide ambit of cl. (c) of s. 20 , 
:it is nevertheless a correct statement of 
what is still tho law. In the present case, 


the Rajahmundry Court will have jurisdic¬ 
tion if the plaintiff can show that, under 
the terms of the contract, the performance 
of the contract has to be completed in 
Rajahmundry or that in performance of the 
contract any money to which the suit relates 
as expressly or impliedly payable at Rajah- 
mundry. Reference has been made to Ex. p-i 
which contains the acceptance of the plain¬ 
tiff's offer by the defendant firm and in it is 
found the statement that the defendant 
w'ould pay the plaintiff the net sale proceeds 
on the third day after the transaction closes. 
Likewise in Ex. P.4 when the defendant was 
reminded of the contract, which the firm 
appears to have completely forgotten, the 
defendant again reiterated that after exa¬ 
mining the accounts the net sale proceeds 
would be remitted to the plaintiff. In both 
these letters, no express reference has been 
made to the place where payment would be 
made and hence the question is w’hether, 
having regard to the nature of the case and 
the attendant circumstances, it can be found 
that by necessary implication the defendant 
had agreed to make the payment to the 
l^laintiff at Rajahmundry. Apart from the 
technical aspect of the matter or the aspect 
that arises upon a scrutiny of the judicial 
decisions bearing upon the point, as a matter 
of plain reasoning, it could be premised that 
when a person says “I shall pay you the 
sale proceeds within a particular time,” he 
means, unless be has qualified that statement 
by adding that he would pay at his own 
place that he would pay and deliver at the 
place of the addressee or payee. But apart 
from this simple and natural way of look- 
ing at the thing a specific provision is found 
in s. 49 , Contract Act, that w'ben a promise 
is to be performed without application by 
the promisee, and no place is fixed for the 
performance of it, it is the duty of the pro¬ 
misor to apply to tho promisee to appoint 
a reasonable place for the performance of 
the promise, and to perform it at such place. 
The duty having been cast by statute on 
the promisor (in the present case the defen- 
dant) to apply to the promisee to appoint a 
place for tho performance of his obligation 
to pay the amount, he cannot, either as a 
matter of law or of justice, improve his 
position by neglecting to perform that duty. 

Apart from and independently of this 
statutory provision, the plaintiff's advocate 
has relied on the English Common law rule 
enunciated by Bowen L. J. in (is 93 ) v. 119 I 
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at p. 136 that where there is no express con¬ 
tract to the contrary a debtor should seek 
out and pay the creditor and contends that 
consequently, it was the defendant’s duty 
to pay him at his place of residence. On 
the defendant’s side it is argued that the 
English rule has no application and should 
not be extended to this country and that 
the trend of the decisions in the various 
Courts has been in that direction. A large 
volume of case-law has been cited on both 
sides upon this question. I shall deal with 
a few of these cases. In 30 Bom. 167® 
Tyabji J. in a ease of del credere agency 
applied the maxim that where no specific 
contract exists as to the place where the pay¬ 
ment of the debt is to be made, it is the 
duty of the debtor to make the payment 
where the creditor is. That decision was 
followed by the same Court in 33 Bom. 364.® 
Both these cases were followed with ap¬ 
proval by this Court in 11 M. B. W. 693* 
which was a case of a merchant at Nega- 
patam who consigned goods to a merchant 
at Penang for sale on commission. It was 
held that the Negapatam Court had juris¬ 
diction to entertain the suit as a part of the 
cause of action arose there since the arrange¬ 
ment was that the Penang merchant should 
remit the proceeds by sending to Nega¬ 
patam hundials drawn on some firm in the 
Madras Presidency, In 46 M.B.J. 871® upon 
similar facts Hamesam J. held that by im¬ 
plication money was intended to be paid to the 
plaintiff at his native place and consequently 
jurisdiction arose at plaintiff’s place. It is 
necessary, however, to note that as early as 
1907 in 31 Mad. 223® this Court had discoun¬ 
tenanced the extension of the general rule 
to cases governed by the third explanation 
to S. 17 of the Code of 1862 and distinguished 
the decision of Tyabji J. in 80 Bom. 167® 
and held that the Court is bound to seek 
the jurisdiction of the Court within the 
provisions of the Code. 

This was the position imtil about 1924. 
Further doubt was cast on the applicability 
of the English Common law rule by the 
Allahabad High Court in 46 AliB. 465.^ A 

2. (’06) 30 Bom. 167, Motilal v. Surajmal. 

3. (’09) 33 Bom. 364 ; 3 I.C. 441, Kedarmal v. 
Surajmal. 

4. (’20) 7 A.I.R. 1920 Mad. 146 : 56 I.C. 604 : 11 
M.Ij.W. 593, Naina Marakayar v. Somasundaram 
Cheitiar. 

5. (’24) 11 A.I.B. 1924 Mad. 789 : 84 I.C. 691 : 
46 M.Ij.J. 371, Venkata Reddi v. Nataraja Setti. 

6 . (’08) 31 Mad. 223, Raman Cbettiar v. Gopala- 
chariar. 

7. (’24) 11 A.I.R. 1924 All. 530 : 46 AU. 466 : 80 
I.C. 661, Tikaram v. Daulat Bam. 


Division Bench of that Court while dis¬ 
cussing the English rule expressed the view 
that while it might be generally applicable 
to the ordinary case of purchaser and yen- 
dor, it would not with equal force apply to 
the case of principal and agent or master 
and servant. That was also a case of del 
credere agency. While referring to 30 Bom. 
167® the learned Judges pointed out that 
they were not entirely in accord with that 
decision. The Allahabad decision was re- 
ferred to by a Division Bench of the Bom¬ 
bay High Court in 80 Bom. L. R. 1891,® as 
also the decision in 30 Bom. 167® and the 
learned Judges preferred to follow the view 
taken by the Allahabad High Court in 46 
ABIi. 465.^ This was also a case of commis¬ 
sion agency and in the course of the judg¬ 
ment, reference was made to the decision 
of the Privy Council in 6 Rang. 451® to 
which I shall advert presently. 30 Bom. 167® 
was again not followed in 33 Bom. L. R. 
1364^® a decision of a Single Judge of the 
Bombay High Court, on the ground that 
the Allahabad High Court differed from 
Tyabji J.’s view and the Allahabad decision 
was followed by the Bombay High Court in 
30 Bom. Ij. R. 1391.® In 5 Rang. 451,® the 
appellants before the Privy Council were 
sued in Kangoon by R. D. Tata & Co., who 
had a business branch at that place, for pay¬ 
ment of sums of money due upon the failure 
of constituent to satisfy debts due to Messrs. 
Tata Sons & Co., which sums the defen¬ 
dants bad undertaken to make good to them. 
In that suit Messrs. JeetmuU, who carried 
on business at Calcutta, contended that they 
could not be sued for this money in Ran¬ 
goon. Clause (2) of the contract expressed 
Messrs. JeetmuU’s obligation to pay and 
stated that Messrs. JeetmuU were to make 
good any undisputed claims and Messrs. 
Tata & Co. might lose owing to the failure 
on suspension of payments of constituents. 
Upon this clause the question arose whether 
the contract relating to payment was per- 
formable by Messrs. JeetmuU at Rangoon. 
On the plain construction of the clause. 


leir Lordships said this : 

“It is quite true that the contract does not say 
here Messrs. JeetmuU are to pay, but /* does 
by an implication which is indisputabl©, that 
ley are to pay Messrs. Tata Sons & Co., an d it lol- 

“(’28) 15 A.I.B. 1928 Bom. 548 : 112 I. O. 734 : 
iO Bom. L. R. 1391, Nandlal v. Kisanlal. 

. (’27) 14 A. I. B. 1927 P. C. 166 : 5 Rang. 461: 
54 I. A. 265 : 102 I. C. 610 (P. C.), Soniran Jot- 
nul V. R. D. Tata & Co., Ltd. 

>. (’32) 19 A.I.R. 1932 Bom. 42 : 135 I. C. 170 . 
53 Bom. L. R. 1364, Mohamed Haji Ahmad V. 
Fute & Gunny Brokers Ltd. 
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lows that they must pay where that firm is. 
Hence one would think that, upon the face of this 
contract, not indeed in express terms, but by the 
clearest implication, payment is to be made in 
Rangoon.** 

Thereafter reference was made to the 
English Common law rule that the debtor 
must seek out the creditor and after saying 
that even without invoking the rule, it was 
a mere implication of the meaning of the 
parties that the debtor in that case had to 
find and pay the creditor, their Lordships 
referred to S. 49, Contract Act, and com¬ 
mented that the debtor could not by failing 
to perform the statutory duty of appointing 
a place for payment, better his position 
under the contract and say that the creditor 
must seek him out at his place. Some of the 
earlier decisions in India were thereafter 
examined one of which was 30 Bom. 167^ 
and after considering those decisions, the 
Privy Council said : 

“Their Lordships do not think that in this state 
of the authorities it is possible to accede to the 
present contention that S. 49, Contract Act, gets 
rid of inferences, that should justly be drawn from 
the terms of the contract itself or from the neces¬ 
sities of the case, involving in the obligation to 
pay the creditor the further obligation of finding 
the creditor so as to pay him." 

This was a case where the relationship was 
that of a debtor and creditor. But the prin- 
ciple of this decision was extended to the 
case of a commission agent by the Rangoon 
High Court in a. I. R. 1936 Rang. 251.“ I 
may also refer to a decision of a Full Bench 
of this Court in 68 M. L. J. 504^® where the 
plaintiff who was a resident of Tuticorin 
sued the defendant who carried on business 
at Rangoon for short fall in goods ordered 
and for damages on account of the inferior¬ 
ity of the quality of those goods. The Full 
Bench held that upon an examination of the 
documents, it was manifest that, whatever 
the relationship between the parties might 
in fact be, payment for the goods purchased 
by the plaintiff or on his behalf was to bo 
made at Tuticorin. In that view, it was 
found that the Tuticorin Court had juris- 
diction to try the suit and the fact that the 
defendant bad obtained payment of some 
of the hundies at Rangoon would not de¬ 
prive the Tuticorin Court of its jurisdiction 
to try the suit. While this was the position, 
Varadachariar J. in (l9-i0) 1 M. L. J. 553*^ 

11. (’36) 23 A. 1. K. 1936 Kang. 251: 163 I. C. 
397, Annamulai Cbettiur v. Daw Hnin U. 

12. CSS) 22 A. I. R. 1935 Mad. 663 : 156 I. C. 
1041 : 63 M. Ij •). 504 (F. 15.), Veukatacbalani 
rillai V. Rajaballi M. Sajuti. 

13. (’40) 27 A I.K. 1940 Mad. 588 : 193 I. C. 81 : 
(1940) 1 M. L. J. 558, Audinarayana Eao v. 
Lakoliminarayana Rao. 


having occasion to deal with a case of con¬ 
tract of agency, pronounced the view that 
the decision of the Judicial Committee in 5 
Rang. 451® cannot be read to lay down that, 
as a rule of law, the principle that the deb¬ 
tor is bound to seek out his creditor and 
pay his debt is applicable in this country 
even for the purpose of determining the 
local jurisdiction of particular Courts. The 
facts of the case or the terms of the con¬ 
tract do not appear from the judgment of 
the learned Judge and the decision appears 
to have proceeded to some extent upon the 
obligation to render accounts and the con¬ 
sequent attraction to it of the provisions of 
S. 213, Contract Act. There was, however, 
a definite dictum in that judgment that 
even assuming that the English rule either 
in terms or by analogy could be applied in 
this country, it could not be extended to a 
case which did not arise out of the rela¬ 
tionship of debtor and creditor and parti¬ 
cularly to a case of agency. Lastly, refer¬ 
ence has to be made to the decision of this 
Court in (1941) l M. L. J. 784.“ In that case 
plaintiff had instituted a suit in Palghafe 
against her husband for maintenance and 
against her father-in-law for the return of 
her stridhanam properties alleged to have 
been entrusted to him at the time of the 
marriage. From the analogy of a debtor 
and creditor the English rule was invoked 
and it was contended that the defendants 
being debtors had to seek out the creditor 
and that therefore Palghat Court bad juris¬ 
diction. The learned Chief Justice and 
Somayya J. held following 31 Mad. 223® 
that the Palghat Court had no jurisdiction 
and that the common law rule could not be 
applied in the circvimstances of tho case. 
Some of the decisions referred to above 
were cited including 30 Bom. 107^ and the 
Privy Coujjfil decision in 5 Rang. 451.’’* The 
learned Chief Justice while referring to the 
latter decision observed : 

“It was not necessary in that case to decide 
whether tho common law rule bad full force in 
this country, bocau.5e on examination of the term.s 
of tho contract tho Privy Council considered that 
the suit had been instituted in the proper Court. 
But giving full weight to tlio words used in tho 
passage which I have just quoted from the judg¬ 
ment, the judgment goes no further than saying 
that S. 49 does not preclude the application of the 
rule and does not get rid of inferences which 
should justly be drawn from tho terms of tho con¬ 
tract itself or from the necessities of tho case. In 
the first place the terms of the contract are to bo 
looked at and, if they do not helj), t he Court m\ist 

14. (*41) 28 A.I.R. 1911 Mud. G'J5 : 200 I. C. 58; 
(1941) 1 M. L. J. 784, Bamulinga Iyer v. Jaya- 
lakshmi. 
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have regard to the necessities of the case in decid-? 
ing whether the rule should be applied. 

Without considering in what cases the rule 
might conveniently be applied in India, it is, in 
my opinion, clear that it should not be applied in 
the present case.” 

Somayya J. while agreeing said : 

“If the common law rule of England is to be 
invoked as a mere aid in finding out the place of 
performance of a contract I have no objection to 
its being so used and that is the way in which the 
Judicial Committee used it in 5 Bang. 451,9 but if 
it is argued that in every case of debtor and credU 
tor, the rule is t^ be applied without considering 
cither the terms of the contract or the circum¬ 
stances attending on it or the necessities of the 
case I have no hesitation in rejecting the conten¬ 
tion. The question whether the common law rule 
of England is to be applied to a country of vast 
distances as India has to be considered with care, 
and it is not necessary to go into that question 
now.” 

The position as a result of the scrutiny of 
the various decisions examined above may 
|be summarised thus. Barring the earlier 
!Bombay decisions, there has been a pro- 
inounced disinclination on the part of the 
Indian Courts to apply to this country un¬ 
reservedly the general maxim that a debtor 
should find and pay his creditor. It might, 
in some eases, strictly arising out of the 
relationship of debtor and creditor, be use¬ 
ful to invoke it as a matter of inference or 
of implication ; but in the other cases and 
particularly in cases where the relationship 
is one of agency the place of payment has 
to be determined independently of any such 
general maxim with reference to the terms 
of the contract, the circumstances attending 
on it and the necessities of the case and 
having regard also to the statutory provi¬ 
sions contained in the Civil Procedure Code 
and in s. 49, Contract Act. 

I have adverted already to Exs. P-l 
and P-4 which contain an undertaking on 
the part of the defendant to pay or remit 
the net sale proceeds to the plail®iff. If the 
defendant had applied to the pmintiff for 
appointing a place for the payment, there 
can, in the circumstances, be little doubt 
that he would have appointed his own place 
of business. That does not necessarily mean 
that the defendant would have to proceed 
to Rajahmundry with the account or with 
the money and deliver it there. According 
to commercial usage, the account copy or 
the money could be sent by post or accord¬ 
ing to any of the recognised commercial 
methods. Nevertheless, the obligation was 
on the part of the defendant to pay the 
money to the i^laintiff at the place where 
he carried on his business and not on the 
part of the plaintiff to come to Madras and 


realise his dues. This appears to me to be 
the necessary inference arising from the 
nature of the contract relating to payment 
and from the necessities of the case. The 
learned District Munsif believed he had no 
jurisdiction because he found that the con¬ 
tract had been concluded at Madras with 
the posting of the acceptance, its perform- 
ance was to be at Madras because the auc¬ 
tion had to be held here and its alleged 
breach was at Madras too as the sale con¬ 
trary to the directions of the plaintiff took 
place at Madras. He, however, ignored the 
fact that the performance of the contract 
included last stage of it, viz., the rendering 
of the proper account and the payment of 
the moneys realised by the sale less the 
commission and expenses—an aspect which 
has been rightly stressed by the learned/ 
District Judge. I agree with the learned 
District Judge that by necessary implica¬ 
tion the defendant both in Exs. F-1 and 
P-4 agreed to make the payment of the 
moneys due to the plaintiff at Rajahmun. 
dry. In this view, part of the cause of 
action arose at Rajahmundry and therefore 
the District Munsif's Court of Rajahmundry 
bad jurisdiction under S. 20 (c). Civil P. O., 
to try the suit. In the result the civil revi¬ 
sion petition is dismissed with costs. 

C.R.K./d.E. Petition dismissed. 


[Case No. 158,] 

A. I. R. (33) 1946 Madras 304 
Shahabuddin J.^ 

Pattiam Yeettil MenoTcki Sankaram 
Nambiar — Petitioner 

v. 

Kottayam Bank by Official liquidator, 
Tellichery and others — Respondents. 

Civil Revn. Petn. No. 317 of 1946, Decided on 
13th July 1945, to revise order of Dist. Court, North 
Malabar at Tellichery, D/- 18th January 1945. 

(a) Companies Act (1913), Ss. 235 and 198 — 
Scope of S. 198—Proceeding under S. 235 can¬ 
not be continued against heirs of deceased 
director. 

Section 198 deals with the powers of the Court 
with regard to the estate of a contributory or a 
debtor, but there is nothing in that section to indi¬ 
cate that these powers can be exercised in a 
summary proceeding under S. 235. Hence a pro¬ 
ceeding under S. 235 cannot be continued against 
the heirs of a deceased director. [F 305 G 2] 

(b) Companies Act (1913), S. 235 —Proceed¬ 
ings under—Proceedings cannot be continued 
against legal representatives of deceased direc¬ 
tor _ O. 22, R. 4, Civil P. C. (1908), does not 
apply. 

From the language of S. 235, Companies Act, it 
is clear that proceedings started against a director 
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of a company under that section cannot be con> 
tinned after bis death by bringing liis legal repre- 
sentatives on record. Order 22, R. 4 read with 
S. 141, Civil P. C., does not apply to such a pro¬ 
ceeding as that provision applies only if the right 
to sue survives : (’39) 26 A. I. B. 1939 All. 1 and 
<’44) 31 A. I. R. 1944 Bom. 193, Rel. on. 

CP 305 C 2] 

S. Ven^'aiachala SasCri —for Petitioner. 

P. Govi7ida Afenon —for Respondents. 

Order.—^The point for determination in 
this civil revision petition is whether pro¬ 
ceedings started against a director of a 
company under s. 235, Companies Act, can 
be continued after bis death by bringing his 
legal representatives on record. The peti¬ 
tioner started proceedings under S. 235 against 
the directors of a company in liquidation 
one of whom, Krishnan Nambudiri, died 
before the enquiry was over. The petitioner 
then filed the application out of which this 
civil revision petition arises to bring the 
respondents on record as the heirs of Krishnan 
Nambudiri. This application was opposed on 
the ground that it could not be continued 
after the death of the deceased director. The 
learned District Judge of Tellicherry relying 
on the decision of the Allahabad High Court 
in I. Ij. r. (1939) ALL. 6,' accepted this con¬ 
tention and dismissed the petitioner’s appli¬ 
cation. In I. L. R. (1989) ALL. 6,' it was held 
that proceedings under S. 235, Companies 
Act, against a director cannot, after the 
death of the director during the proceedings 
be continued against his heirs as representing 
his estate. The Bombay High Court in 
I. L. R. (1944) Bom. 284,^ a decision cited on 
behalf of the respondents, has taken the 
same view. It held that it was never in¬ 
tended to involve the Court on an applica- 
tion under S. 235, in an enquiry relating to 
the estate of a deceased person. The learned 
advocate for the petitioner does nob refer to 
any decision in his favour; but he relies on 
S. 198, Companies Act, and the provisions of 
the Code of Civil Procedure with regard to 
the bringing on record of the legal repre¬ 
sentatives. His argument is this. Under s. 198, 
Companies Act, the Court has the power to 
institute proceedings against the estate of a 
contributory or a debtor of a company. This 
power can, therefore, be exercised by the 
Court in proceedings under s. 235. Under 
S. 141, Civil P. C., provisions relating to the 
bringing on record of legal representatives 

1. (’39) 26 A. I. R. 19.39 AH. 1 : I. L. R. (19^) 
AH. 6 : IbO I. C. 439, Moflusil Bank v. Jugal 
Kishore. 

2. (’44) 31 A. I. R. 1944 Bom. 193 : I. L. B. 
(1944) Bom. 284 ; 216 I. C. 313, Manilal Brijlal 
V. Vandmwando3S. 
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are applicable to cases arising under the 
Companies Act. Having regard to these two 
provisions the application of the present 
petitioners should have been allowed. 

1 am unable to accept these contentions. 
Section 198, Companies Act, deals with the 
powers of the Court with regard to the estate 
of a contributory or a debtor but there is 
nothing in that section to indicate that these 
powers can be exercised in a summary pro. 
ceeding under S. 235. As regards the provi¬ 
sion in the Code of Civil Procedure reference 
is made to O. 22 , R. 4, Civil P. C., but this 
provision applies only if the right to sue 
survives. The question whether the right to 
continue a proceeding under S. 235, Com. 
panies Act, survives has to be determined on 
the language of that section. This, the learned 
Judges have fully considered in the above 
mentioned decisions, and having regard to 
the language of s. 235 I respectfully agree 
with their view that a proceeding under that 
section cannot be continued against the heirs, 
of a deceased director. I, therefore, see no 
reason to interfere. The petition is dismissed 
with costs. 

C.R.K./D.H. Petition dismissed. 


[Case No, 159.J 
A. I. R. (33) 1946 Madras 305 
Patanjali Sastri j. 

Sri Gangavamsam Satyanarayana — 

Petitioner 


V. 

Routu Ramaswaminaidu and otJiers — 

Respondents. 

Civil Revn. Petn. No. 357 of 1944, Decided on 
28th November 1945, from order of Dist. Munsif, 
Parvatipur, D/- 30th October 1943. 

(a) Madras Agriculturists’ Relief Act (4 [IV] 
of 1938), S. 10 (2) (i) — Contingent stipulation 
lor payment of interest — Case is not covered 
by exemption in section—Whether stipulation 
relates to mortgage amount or to amount 
which mortgagee is authorised to advance on 
account of mortgagor adding it to mortgage 
amount is immaterial. 

Even a contingent stipulation for payment of 
interest to the mortgagee is sufficient to take the 
case out of the exemption in S. 10 (2) (i) and it is 
immaterial whether the contingent stipulation for 
payment of interest is in respect of the amount 
advanced to tbo debtor or is in respect of an 
amount which according to the bargain between 
the parlies the mortgagee is authorised to advance 
on account of the debtor adding it to tho mortgage 
amount. In the latter case also, the amount must 
bo regarded as part of the amount due under the 
mortgage : (*41) 28 A.l.R. 1941 Mud. 487, Foil. 

[P 306 C 2] 

Where under a mortgage the mortgagee was to 
take possession of the properties mortgaged and to 
enjoy the cents and profits in lieu of interest and 



306 MadraB Satyanaratana v. Ramaswaminaidu (Patanjali Sastri J,) A. LJS» 


the mortgage also provided that if certain specified 
irrigation sources for the lands mortgaged required 
repairs to be efiected to the extent of more than 
Rs. 16>4-0 the mortgagor should pay interest on 
the excess at a certain rate and suoh excess 
amount together with interest thereon should be 
paid along with the mortgage<money as a condi¬ 
tion of redemption of the properties by the mort- 
gagor : 

Held that no distinction could be drawn for the 
purpose of redemption between the amount origi¬ 
nally advanced under the mortgage-deed and the 
amounts which the mortgagee was authorised to 
spend on account of the mortgagor on repairs to 
the irrigation sources and that, therefore, the 
mortgage was not covered by the exemption under 
S. 10 (2) (i) and was liable to be scaled down 
under the provisions of the Act. [P 307 C 1] 

(b) Madras Agriculturists’ Relief Act (4 [IV] 
of 1938), S. 8 (2) — Consolidated debt — Pay¬ 
ments made towards debts consolidated_ 

Payments should be treated as towards con¬ 
solidated debt. 

In dealing with a consolidated debt for the pur¬ 
pose of S. 8 (2) payments made towards the debts 
consolidated should be clubbed together and treat¬ 
ed as payments towards the consolidated debt ; 
(’43) 30 A.I.R. 1943 Mad. 479, Foil. 

[P 307 C 1] 

S. Sitarama Iyer — for Petitioner, 

8. Ramamxirihi — for Respondents. 

Order. — This revision petition arises 
out of an apx:)lication made by the peti¬ 
tioner under the rules framed under Madras 
Act 4 Civ] of 1938 for a declaration that 
the debt due by him to the respondent 
under a mortgage for rs. 2000 dated 8th 
April 1911 was discharged under the provi¬ 
sions of that Act. The Court below has dis¬ 
missed the application on the ground that 
the exemption under S. 10 (2) (i) of the Act 
applied to the case and that, therefore, there 
was no question of scaling down the debt. 
Hence this civil revision petition. The bond 
of 1911 was executed by way of renewal of 
an earlier mortgage dated 16th May 1894, to 
the extent of Rs. lOOO and for a further sum 
of Rs. 1000 due under a compromise decree 
in o. S. NO. 104 of 1903. The Court below in 
considering the applicability of S. 10 (2) (i) 
to the case has based its conclusion exclu¬ 
sively upon the earlier bond of 1894 and 
made no reference whatever to the bond to 
which the provisions of the Act were sought 
to be applied. This is obviously wrong. The 
question for consideration was whether the 
provisions of the later bond of 1911 were 
such as would bring the case within the 
scope of S. 10 (2) (i). It is, however, unne¬ 
cessary to remit the case to the Court below 
for the consideration of this question as the 
matter is clear on the terms of this bond. It 
is executed in favour of seven persons ap¬ 
parently members of a joint family, three 


of whom were parties to the original deed. 
After reciting that the principal advanced 
under that deed, namely, Rs. 1000, was out¬ 
standing and that a further sum had becoma 
due under the compromise decree referred 
to above, it provided that the same lands- 
which were mortgaged under the earlier 
deed were to be the security for the sum of 
RS. 2000 made up as aforesaid. The mort¬ 
gagee was to take possession of the pro¬ 
perties and enjoy the rent^ and profits in 
lieu of interest. It is also provided that if 
certain specified irrigation sources for the 
lands mortgaged required repairs to be 
effected to the extent of more than rupees 
16-4-0 the mortgagor should pay interest on 
the excess at the rate of 12 per cent, per 
annum, and such excess amounts together 
with interest calculated as above should be 
paid along with the sum of Bs. 2000 as a 
condition of redemption of the properties by 
the mortgagors. 

It is argued for the petitioner that this 
mortgage does not fall within the exemption 
in S. 10 (2) (i) as it contains a stipulation 
for payment of interest due to the mort. 
gagee in the contingency referred to above, 
as even a stipulation for payment of in- 
terest in certain events takes the case out 
of the scope of the exemption, I think the 
contention must be accepted as it is 
supported by 68 M. L. W. 105,^ which 
shows that even a contingent stipula¬ 
tion for payment of interest to the mort¬ 
gagee is sufficient to take the case out of 
the exemption. Mr. Suryanarayana for the 
respondent, however, urges that the decision 
referred to above has no application here as 
the stipulation for interest in that case was 
in respect of the amount advanced to the 
debtor, whereas here interest is payable only 
on the cost of repairs incurred by the mort¬ 
gagee in excess of a specified sum. No doubt 
the decision admits of that distinction. But 
it seems to me that it is immaterial whether 
the contingent stipulation for payment of 
interest is in respect of the amount ad¬ 
vanced to the debtor or is in respect of an 
amount which according to the bargain be¬ 
tween the parties the mortgagee is autho¬ 
rised to advance on account of the debtor 
adding it to the mortgage amount. In the 
latter case also, the amount must be regarded 
as part of the amount due under the mort¬ 
gage. As already observed, the payment of 
this amount in addition to the amount of 

1. (’41) 28 A.I.R 1941 Mad. 487 : 199 I. O. 864 : 

63 M. L. W. 105. Jagannatha Aiyangar v. Senni 
Yeera Cbettiar, 
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Rs. 2000 is made a condition of redemption 
and the security granted under the deed 
covers this additional sum. No distinction 
can, therefore, be drawn for this purpose 
between the amount originally advanced 
under the document and the amounts which 
the mortgagee is authorised to spend on ac¬ 
count of the mortgagor on repairs to the 
irrigation sources. It follows that the mort. 
gage in question is not covered by the ex¬ 
emption under S. 10 (2) (i) and is liable to 
be scaled down under the provisions of the 
lAct. 

Applying, however, these provisions, it is 
seen that the petitioner derives no benefit. 
He has elected to seek relief under s. 8 (2) 
■and not under s. 8 (l). For the purpose of 
s. 8 (2) it has been decided in 56 M.L.w. 249^ 
that in dealing with a consolidated debt, 
payments made towards the debts consoli- 
dated should be clubbed together and treat¬ 
ed as payments towards the consolidated 
debt. Applying S. 8 (3) in the light of that 
decision, it is found that the sums paid 
under the mortgage during the period it 
was in force was Bs. 1700, while twice the 
amount of the principal as defined in the 
explanation to the section is Rs. 4000. The 
amount payable, therefore, to the creditor 
will be Rs. 2300, while according to the pro¬ 
visions of the bond, the petitioner is enti- 
tied to redeem the mortgage by payment of 
Rs. 2000 only, no claim having been made 
for the cost of repaii*s. Application of the 
provisions of the Act to the debt in ques- 
tion does not, therefore, in any way benefit 
the debtor. The application fails on this 
ground, and the revision petition is dismis¬ 
sed with costs. 

C.R.K./v.R. Revision dismissed. 

2. {’43) 30 A.I.R. 1943 Mad. 479 : 209 I. C. 460 : 
56 M. L. W. 249, Venkata Siddayja v. Sanjappa* 

[Case No. 160.] 
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Somayya J. 

Devarandi Chettiar — Appellant 

V. 

Sivasubramania Chettiar and others _ 

Respondents. 

Second Appeal No. 2010 of 1944, Decided on 
9th November 1945, from decree of Dist. Court, 
Coimbatore, in A. S. No. 329 of 1943. 

Minor—Alienation by guardian — Mortgage 

by mother or father as guardian_ Suit on 

rnortgage against minor—Onus to prove con¬ 
sideration and actual necessity lies on mort¬ 
gagee—Minor need not show that guardian was 
acting against him—Representations by guar¬ 
dian — Bona fide belief on part of mortgagee 
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who is stranger is sufficient and actual neces¬ 
sity need not be proved. 

Even in cases where the father or the mother of 
a minor executes a mortgage on behalf of a mirror 
there is no onus on the part of the minor in a suit 
on the mortgage to prove that the father or the 
mother was a reckless or careless person, or that 
there was ill-feeling between himself and the 
parent, or any other circumstances to justify an 
inference that the guardian was acting against the 
minor. It is the duty of the creditor who seeks a 
decree against the minor’s estate to prove both 
consideration and actual necessity. In cases where 
the lender is a stranger who may not know the 
circumstances of the family, representations made 
by the guardian may, in some cases, even without 
independent enquiries, be enough to support tb^ 
transaction if the alienee acted bona fide and in 
good faith, i. e., if he believed the representations 
of the guardian and if there was no call to make 
independent enquiries. [P 308 C 1] 

Where, however, the mortgagee is the minor’s 
mother’s sister’s husband and is living next door 
to the minor’s mother it cannot possibly be said 
that be believed the representations of the guar¬ 
dian and in good faith acted upon such represen¬ 
tations. A heavy duty is, therefore, casttupon him 
to prove both consideration and necessity. 

[P 308 C 1] 

T. K. Subramania Pillai — for Appellant. 

S. Panchapagesa Sastri and P. S. 25a»>irt- 
chandran — for Respondents. 

Judgment. — This second appeal arises 
out of a suit filed on a mortgage-deed exe¬ 
cuted by defendant I’s mother as his guar¬ 
dian for a sum of Rs. 1500. The mortgage 
was executed on 19th November 1933 and 
the suit was filed in 1941. The interest pro¬ 
vided in the document was 18 per cent, 
simple and in default of regular payment of 
interest year after year, compound interest 
was payable at the same rate at 18 per cent. 
The mortgagee was defendant I’s mother’s 
sister’s husband who, it is said, was living 
next door to the mother. The defence is that 
there was no consideration for the mortgage 
and that even otherwise it was not binding 
on the minor. The document recites that 
there were two prior promissory notes under 
which the mother had borrowed Rs. 300 on 
24th September 1932 and Rs. 500 on 7th June 
1933, that a sum of Rs. 900 was found due on 
those two documents on the date of the mort¬ 
gage, and that there was a further cash 
advance of Rs. COO on that date. Undoubted¬ 
ly, it is upon the mortgagee to prove the 
necessity for the debt. The trial Court has 
found that there w'as no necessity and no 
consideration even and dismissed the suit. On 
appeal, the learned District Judge has taken 
the view’ that where the mother of a minor 
executes a mortgage, we must presume that 
it was for necessity as the mother would 
not act against her son’s interest and has 
written several long paragraphs as to what 
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he considers would be the natural conduct 
of a mother or of a father. Then he refers 
to the observations of their Lordships of the 
Privy Council in 6 M, I. a. 393^ at p. 418 about 
the representations made by a guardian, 
hona fide belief on the part of the lender 
and so on. Even in cases where the father 
or the mother of a minor executes a mort. 
gage, there is no onus on the part of the 
minor to prove that the father or the mother 
was a reckless or careless person, or that 
there was ill-feeling between himself and 
^e parent, or any other circumstances to 
jbstify an inference that the guardian was 
acting against the minor. I have not been 
referred to any authority which lays such a 
duty on the minor. 

Undoubtedly, it is the duty of a creditor 
who seeks a decree against the minor’s 
estate to prove both consideration and actual 
necessity. In cases where the lender is a 
stranger who may not know the circum¬ 
stances of the family, representations made 
by the guardian may, in some cases, even 
without independent enquiries, be enough to 
support the transaction if the alienee acted 
bona fide and in good faith, i. e., if he 
believed the representations of the guardian 
and if there was no call to make indepen¬ 
dent enquiries. But here is a case of the 
mother’s sister’s husband who is said to 
have advanced all the monies—in 1932 a 
sum of Bs. 300; the very next year another 
sum of Rs. 500 on 7th June 1983; and within 
si months there is the mortgage with a fur¬ 
ther cash advance of Rs. 600 . It is admitted 
and indeed it is the case of the mortgagee 
that the minor’s mother was living next 
door to him at Coimbatore looking after the 
education of her sons. This is not a case in 
which it can possibly be said that the alienee 
is a person who believed the representations 
of the guardian and in good faith acted 
upon such representations. He must have 
known all the circumstances of the family 
and it is ridiculous to say that the test to 
be applied to a bona fide alienee could be 
applied to this case. In this case he must 
prove both consideration and necessity. I do 
not wish to deal with the case further as I 
am sending the case back for fresh disposal. 
The decree of the lower appeUate Court is 
reversed and the appeal is sent back for 
proper disposal in the light of the observations 
made above. The appellate Court will pro¬ 
ceed upon the footing that the mortgagee 

1. (18.'>4-.'57) 6 M. I. A. 393: 1 Sar. 652 : 2 Suther 
29 (P.C.), Hanoomanpershad Panday v. Mt. 
Rabooee Munraj Eoonwaree. 


cannot support his mortgage on the theory 
of being a hona fide lender and that he 
must prove actual necessity. The fact that 
the mother was the guardian who executed 
the document is not a relevant consideration 
and there is no duty on the part of the 
minor to prove that there was ever ill feeling 
between himself and his mother or that his 
mother was a reckless or careless person. 
Court-fee paid on the memorandum of the 
second appeal shall be refunded. Other costa 
shall abide and be provided for in the 
revised decree of the lower appellate Court. 
No leave. 

c.r.k./k.s. Case remanded^ 


[Case No. 161.J 

A. I. R. (33) 1946 Madras 308 
Leach C. J. and Lakshmana Rao J. 

Suryadevara Annapurnamma 

— Appellant 

V. 

Guntta Manikyamma and others 

— Respondents. 

Appeal No. 448 of 1944, Decided on 26tb Nov> 
ember 1945, from decree of Sub-Judge, Masuli- 
patam, D/- 27th March 1944. 

Hindu law Adoption — Sudra woman 
though living unchaste life can make valid 
adoption. 

Where no religious ceremony is to be performed, 
there is no rule of Hindu law which prevents a 
widow who possesses lawful authority adopting a 
son to her deceased husband when she is unchaste. 
Among Sudras no religious ceremony is necessary 
for adoption and hence a Sudra widow, even 
though living an unchaste life at the time of adop¬ 
tion, can make a valid adoption with the consent 
of the nearest sapinda : 5 Mad. 358; (’21) 8 A.I.B. 
1921 Bom. 301 and (’42) 29 A.I.B. 1942 Bom. 12, 
Rel. on; (’42) 29 A.I.R. 1942 Mad. ^IQ.Expl. 

[P 309 C 2; P 310 C 1] 

D. Munilcanniah and N. R. Amrihalingant 

— for Appellant. 

M. Appa RaOt A. Sambasaiva Rao and 
B. Satyanarayana — for Respondents. 

Leaoh C. J.—This appeal arises out of 
a suit filed by a daughter against her 
mother for a declaration that an adoption 
made by her mother was invalid because 
the adoption took place while she was living 
an unchaste life. The mother, defendant 1 
in the suit, is the widow of one Somabrah 
mam, who died in the year 1911. He was 
also survived by a son. The son died two 
years after his father’s death. The deceased 
left an estate of some 7^ acres of land and 
Rs. 2000, moneys which he had lent out. 
His widow improved the estate and at the 
time of the suit it had incrased considerably 
in value. The daughter was married to one 
Venkatramayya. She and her husband lived 
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with defendant 1, as also did defendant I’s 
mother. The daughter has a son and it is 
quite clear that this suit is the result of the 
mother refusing to adopt her grandson. In 
1937 the plaintiff and her husband quarrelled 
with defendant 1 with regard to the pro¬ 
perties of the estate. They went so far as to 
turn defendant 1 out of her own house. 
This resulted in defendant l filing a suit for 
an injunction restraining them from inter¬ 
fering with her rights. She obtained a decree 
and by reason of it she regained possession 
of the house. In consequence, her daughter 
and her son-in-law had to live elsewhere. 
It was in 1942, that it was suggested that 
defendant 1 should adopt her grandson. She 
refused to do this, but on 14th October 1942, 
with the consent of the nearest sapinda, 
she adopted the son of defendant 3, who 
died during the pendency of the suit. Defen¬ 
dant 3 is a sqgotra. When it became clear 
that defendant l intended to adopt defen¬ 
dant 3’s son, the plaintiff caused a letter to 
be written to her mother in which she 
accused her of immorality. This letter did 
not affect defendant I’s decision to adopt 
the son of defendant 3 and the adoption 
duly took place. The parties being Sudras, 
a religious ceremony was not necessary. 

On lOth November 1942, that is, within a 
month of the adoption, the daughter filed 
a suit. Her case was that her mother bad 
for a long time had immoral relations with 
defendant 3 and that in consequence of her 
unchastity she was debarred under Hindu 
law from adopting a son to her deceased 
husband. In her charge of immorality 
against her mother, she was supported by 
her maternal grandmother, her husband and 
her maternal uncle. The Subordinate Judge 
considered that in view of this evidence he 
was comi^lled to hold that defendant 1 had 
lived an unchaste life; but he went on to 
hold that her intimacy with defendant 3 had 
ceased twelve months before the adoption 
and, relying on the judgment of this Court 
in 1942-1 M. L. J. 331,^ he hold that the adop- 
tion was valid. The plaintiff has appealed. 
We are not convinced that the Subordinate 
Judge was right in holding that it had been 
proved that defendant l had bad immoral 
relations with defendant 3. If this had been 
the case, it is surprising that her daughter 
should have lived with her until 1937 and 
more surprising that defendant I’s mother 
should have continued to live with her there- 

1. (’42) 29 A.I.R. 1942 Mad. 379 : I. L. R. (1942) 
Mad. 608 : 205 I. C. 481 ; 1942-1 M. L. J. 331, 
Behara Viyyamma v. Suryaprakasa Rao. 


after. The evidence is that defendant I's 
mother remained in her bouse until a short 
time before the adoption. Defendant 1 is a 
woman of 55 years of age and it is note¬ 
worthy that no attempt was ever made to 
excommunicate her from the caste. What is 
even more important, there was no sugges¬ 
tion that she was leading an immoral life 
till the month of August 1942 when it became 
apparent that defendant 1 was not going to 
fall in with the wishes of her daughter and 
the daughter’s husband regarding the adop. 
tion of their son. 

Hven if defendant 1 had had illicit inter¬ 
course with defendant 3, it is quite manifest 
that it must have ceased some months at 
any rate before the adoption took place. 
Defendant 3 was taken ill a year before the 
adoption and for several months was a 
patient in a nursing home. There is no 
suggestion that defendant 1 bad had any 
other paramour. We agree with the Subor¬ 
dinate Judge that defendant l was not living 
an immoral life at the time of the adoption. 
The adoption having taken place with the 
consent of the nearest sapinda^ it must 
be held to be lawful. But even if there 
had been immoral relations between defen. 
dants 1 and 3 and these relations had 
continued right up to the time of the adop. 
tion, we consider that the adoption would 
still be lawful. In 5 Mad. 358,^ a Bench of 
this Court held that amongst Sudras no 
religious ceremonies are essential for adop¬ 
tion and that an adoption by a Sudra 
widow under pollution is not invalid. In 
45 Bom. 459,® the Bombay High Court ex- 
pressly held that a Sudra woman, although 
living an unchaste life, could make a valid 
adoption because no religious ceremony was 
involved. In 43 Bom. L. u. 920,^ the Bombay 
High Court held that a Hindu widow of a 
regenerate class could malco an adoption 
while she was living in unchastity when the 
adopted son was of the same (jotra as his 
adoptive father, because here again no religi- 
ous ceremony was necessary. We agree that 
where no religious ceremony had to bo per- 
formed there is no rule of the Hindu law 
which prevents a widow who possesses law¬ 
ful authority adopting a son to her deceased 
husband when she is unchaste. If the adop¬ 
tion involved a religious ceremony, the 

2. (*82) 5 Mad. 358, Thangatbanni v. Ramu 

Mudali. 

3. (’21) 8 A.I.R. 1921 Bom. .301 : 45 Bom. 459 : 

59 I. C. 800, Basvant Mustappa v. Mallappa 

Kaliappa. 

4. (’42) 29 A.I.R. 1942 Bom. 12 : 198 I. C. 488 : 

43 Bom. L. R, 920, Ramu Bala v. Jaua Data. 
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position would be different because unchas- 
tity must be placed on the same footing as 
pollution. 

In delivering the judgment in 1942-1 
M. I/, j. 831^ I expressed the opinion that it 
might be taken that a Hindu widow cannot 
lawfully adopt in the circumstances like 
those set out in the report of 5 Beng. L. R. 
362® but I added that it was not necessary 
to consider to what length the Hindu law 
goes in this respect because it was quite 
clear that it had not been proved in 1942-1 
M. L. J. 331^ that the widow was unchaste 
at the time of the adoption. It is perhaps 
necessary to say something further about 
the judgment in 5 Beng. L. R. 362.® There 
a Hindu widow was living in concubinage 
and purported to receive a son in adoption 
while in a state of pregnancy resulting from 
the concubinage. She was a Brahmin. The 
report does not disclose whether the boy she 
purported to adopt belonged to the same 
gotra, but the judgment indicates that cere¬ 
monies were necessary. The case was decided 
by Norman J., who held that under the 
particular circumstances she could not make 
an adoption. The judgment in 1942-1 m.Ij.j. 
331^ did not purport to go beyond that 
decision and the observations there must be 
confined to a case where the facts are identi¬ 
cal with those in 5 Beng. L. R. 362.® We 
hold that the alleged immorality of defen¬ 
dant 1 has not been proved, that in any 
event she was not living an unchaste life at 
the time of the adoption, and that even if 
she were, she being a Sudi'a and no cere¬ 
mony being necessary, she could under 
Hindu law make a lawful adoption. It was 
said in the lower Court that the consent of 
the nearest sapinda was purchased, but the 
Subordinate Judge refused to accept this 
plea and it has not been pressed before us. 
The appeal fails and is dismissed with costs 
in favour of respondents 1 and 2. 

C.R.K./d.S. Appeal dismissed. 

5. (*70) 5 Beng. L. R. 362, Sayamlal v. Sauda- 
m'nii Dasi. 

[Case No. 162.] 

A. 1. B. (33) 1946 Madras 310 
Chandrasekhara Aiyar J. 
■Jonnada Sayi and others — Appellants 

V. 

Jonnada Subbanna and others — 

Respondents. 

Second Appeal No. 565 of 1945, Decided on 20th 
November 1945, from decree of Dist. Court, Bast 
Godavari, in A. S. No. 242 of 1943. 


A. I. R. 

(a) Transfer of Property Act (1882), S. 53A_ 

Applicability — Section applies to leases. 

Section 53A applies to leases as leases realty 
amount to transfers of immovable property within 
the meaning of Chap. 11 of the Act : (*37) 24 
A. I. B. 1937 All. 10, Foll.\ (*4l) 28 A.I.R. 1941 
P. C. 128, Dxsting. ; (’44) 31 A.I.R. 1944 Pat. 261, 

[P 311 C 1, 2J 

T. P. Act —- 

(’45) Chitaley, S. 53A, N. 6, Pt. 2. 

(’36) MuUa, P. 263, Note *'Contraots to transfer 
for consideration.” 

(b) Transfer of Property Act (1882), S. 105— 
Defendant to render village service and to 
give half share in produce of land given to 
him to plaintiff—Arrangement to enure during 
plaintiff’s life — Arrangement held amounted 
to lease. 

The plaintifi gave possession of certain lands to 
the defendant under an arrangement, evidenced 
by a letter, that the defendant was to render 
village service as usual and to give plaintLS a half 
share in the produce. The arrangement was to 
enure for plaintifi's life : 

Held that the arrangement amounted to a lease 
under S. 105, the half share in the produce which 
was payable to the plaintifi being the rent. 

[P 311 C 2] 

T. P. Act — 

(’45) Chitaley, S. 105, N. 61. 

(’36; Muila, P. 577, Note “Rent.” 

N. Bapiraju — for Appellants. 

K. Subba Rao — for Respondents. 

Judgment. — The suit was brought by 
the plaintiffs to recover possession of cer¬ 
tain properties described as washerman ser¬ 
vice inam lands on the allegation that they 
belonged to plaintiff 1 and were given on 
lease to plaintiff 2 under £x. P-1 on 10th 
March 1941 and that the defendants tres¬ 
passed into the lands on 29tb April 1941. 
Certain very material facts which have been 
found to be true were suppressed by the 
plaintiffs. Plaintiff 1 had put the defendants 
in possession of the properties under arrange¬ 
ment evidenced by a letter marked as Bx. 
D-l, dated Srd January 1932. Under this 
arrangement they were to have possession 
of the lands belonging to her, rendering 
village service as per mamool and giving 
her a half share in the produce. In case, the 
lands were given on lease they were to give 
her a half share of the rent received. The 
arrangement was to enure for her life and 
possession was delivered to the defendants 
under the arrangement. Plaintiff 2 took a 
lease of the lands from the defendants and 
plaintiff l on 8th June 1937 for a period of 
four years under Bx. D-2. The lease expired 
on 27th March 1941. It was after this that 
plaintiff 1 is said to have granted a lease in 
favour of plaintiff 2 under Ex. P-1 on lOth 
March 1941. Both the lower Courts which 
dismissed the plaintiffs* suit have found that 
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the defendants were not trespassers and 
that the lease which plaintiff 1 granted 
in favour of plaintiff 2 could not prevail 
against their rights under ex. D-1. They 
have held that even though Ex. D-l is un¬ 
registered, the doctrine of part performance 
enunciated in S. 53A, T. P. Act, applied to 
the case. Two points have been argued on 
behalf of the appellants. One is that the 
defendants must be treated as trespassers 
because the lease under Ex. D-2 expired on 
27th March 1941, and plaintiff 2 got a lease 
in his favour from plaintiff 1 on lOth March 
1941. This argument overlooks the fact that 
the arrangement under Ex. D-l was not 
terminated, and could not be, because, as 
stated already, it is to enure during the 
period of plaintiff I’s life. So the possession 
which the defendants have is referable to 
Ex. D-l, not having anything to do with any 
trespass into the property on 29th April 1941 
or on any other date. It is true that plain¬ 
tiff 1 expressed her intention to throw the 
arrangement evidenced by Ex. D-l overboard 
by granting a lease in favour of plaintiff 2, 
but this surely does not bind the defendants 
who have got rights under Ex. D-l. 

The second point taken on behalf of the 
appellants is based on the observation of the 
Privy Council in 21 pat. 243,^ that it is pos¬ 
sible that the doctrine of part performance 
does not apply to transfers of partial 
interests in immovable property. A fleeting 
doubt was expressed in this decision on the 
question and was not followed up by any 
reasoning, for it was unnecessary for their 
Lordships to decide any such point. The 
partial interest which they referred to in 
that case was not a lease but an interest to 
go upon property for the purpose of cutting 
timber or digging mines, which without any¬ 
thing further can only be regarded as a 
licence, which was the case dealt with in 23 
pat. 115.^ That s. 53A, T. P. Act, applies to 
leases has been held in quite a number of 
cases and one of them is the decision of 
Sulaiman C. J. and Bennct J. in l. D. R. 1937 
ALL. 312.® There, the learned Judges point 
out that though s. 53A speaks of a transfer 
of immovable property and s. 105 des- 

1. (’41) 28 A. I R 1941 P. C. 128 : 21 Pat. 243 : 
I. L. R. (1941) Kac. (P. C.) 150 : 197 I. C. 399 
(P.C.), S. N .Banerjee v. Kuchwar Lime & Stone 
Co., Ltd. 

2. (’44) 31 A. I. R. 1944 Pat. 261 : 23 Pat. 
115, Traders & Miners Ltd. v. Dhirendranath 
Banerjee. 

3. (’37) 24 A. I. R. 1937 All. 10 : I. L. R. (1937) 
All. 312 : 166 I. C. 812, Shyam Sundar Lai v. 
Din Shab. 


cribes a lease as a transfer of a right 
enjoy immovable property, leases 
amount to transfers of property within 
meaning of ohap. II of the Act and 
transfer by way of a lease is also 
ed by S. 53A. The only argument 
Bapiraju could urge in this connection is 
that Ex. D-l is not a lease at all because the 
right to enjoy the property could not be 
said to have been transferred in the face of 
the provision in the letter that the plaintiff 
was to get a half share in the produce and 
was liable for a half share of the tax pay¬ 
able and moreover she was also a party to 
the lease under Ex. D.2. Ex. D-l, however, 
refers to the fact that possession of the lands 
had been handed over to the defendants and 
that they were to enjoy such possession 
during the term of her life rendering village 
services on her behalf also and giving her a 
half share in the produce or rent. The half 
^hare in the produce is the rent that she was 
to get and there is no room for doubt that the 
letter evidences a lease within the meaning 
of S. 105, T. P. Act, which cohtemplates 
share of the produce or service or any other 
thing of value being rent. The second appeal 
is dismissed with costs. No leave. 

c.R.K./v.R, Appeal dismissed. 



[Case No. 163.] 
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Leach C. J. and Patanjali Sastri J. 

K. AR. S. T. Arunachalam Chettiar 

— Applicant 


V. 


Commissioner of Income-tax^ Madras 

— Respondent. 

Referred Case No. 29 of 1944, Decided on 9tL 
November 1945, referred by Income-tax Appellate 
Tribunal, Madras Bench, D/- 2nd March 1945. 

Income-tax Act (1922), S. 10 (1) — Money 
lending business—Sale of property forming 
part of capital of money lending business— 
Profit made on such sale, held, was liable to 
income-tax. 


The assessce, a member of a joint Hindu family 
carrying on money lending business, started, after 
partition, bis own money lending business in 
Burma. Subsequently bis father gifted to him a 
rubber and a cocoanut plantation in Malaya in addi¬ 
tion to a share in the assets of the money-lending 
business in Malaya which the father bad received 
as his share under the terms of the partition. 
Thereupon the assessee started a money-lending 
business in Malaya and entered in the books of 
account of his money-lending business the values 
of the two plantations which had been given to 
him and treated them as pact of the capital of the 
business. In these accounts, the expenses of run- 
ning the estate were debited and profits accruing 
therefrom were entered as profits of the business. 
In the year of account the assessee sold a portion 
of the rubber plantation and entered the sale 
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proceeds in the acooants of his business. The ques> 
tion -was whether the profit made by such sale was 
liable to inoome-taz : 

Seld that the profit was liable to income-tax as 
the plantation formed part of the capital of the 
money-lending business and the profit was inclu¬ 
ded in the profits of the business. [P 312 C 1, 2] 

Suhbaraya Aiyar ^ for Applicant. 

G. S. Mama Mao Sahib — for Hespondent. 

Leach C. J, —The Income-tax Appellate 
Tribunal has submitted the further state¬ 
ment of facts called for by this Court in its 
order of 2nd March 1945. The facts are now- 
clear and they may be stated shortly as 
follows : The assessee, his father and his 
brother Narayanan Chettiar constituted an 
undivided Hindu family, but partition was 
effected in 1925. Before the separation the 
family had carried on a money-lending 
business in partnership with another person 
at Bathu Pahat in Malaya. Under the terms 
of the separation, the entire assets of the 
money-lending business at Bathu Pahat fell 
to the father's share. The sons then started 
separate money-lending businesses of their 
own in Burma. In 1939 the father decided 
to retire from business. In addition to the 
assets of the money-lending business at 
Bathu Pahat, he was possessed of certain 
rubber and cocoanut plantations. After reserv¬ 
ing for himself sufficient to live upon, he 
divided the rest of his assets between his 
two sons. Bach of them received a rubber 
plantation and a cocoanut plantation at 
Bathu Pahat in addition to equal shares in 
the assets of the money-lending business. 
Thereupon each of them started a money- 
lending business at Bathu Pahat. The asses- 
see entered in the books of account of his 
money-lending business the values of the 
two plantations which had been given to 
him. They were treated as being part of the 
capital of the money-lending business. In 
these accounts the expenses of running the 
estate were debited and the profits accruing 
therefrom were entered as profits of the 
money-lending business. In the year of 
account the assessee sold a portion of the 
rubber plantation and entered the sale pro¬ 
ceeds in the accounts of his business. The 
sale showed a profit. The question in this 
case is whether this profit was liable to 
income-tax. The tribunal held that it was, 
but referred to this Court for decision the 
following question : 

“Whether in the circumstances of this case, the 
pi'Ofit arising on sale of the property was liable to 
income-tax.” 

We consider that the decision of the Tribu¬ 
nal was clearly right. The plantations formed 
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part of the asse^ee's capital of hiS’money 
lending business and the profit made on the 
sale of a part of the rub^r plantation was 
included in the profits of the business. We 
answer the question referred in the affirma¬ 
tive. The assessee must pay the costs of the 
Commissioner, es. 250, 

C.E.k./d.H. Reference answered in 

affirmative, 

(Case No. 164i.] 

A. I. R. (33) 1946 Madras 312 

Rajamannae j. 

Muhammadhu Mamoona Lahhai and 
others — Appellants 

V. 

0. Ramanatha Pillai and others 

— Respondents. 
Second Appeal No. 1906 of 1944, Decided on 
24th October 1945, against decree of Snb-Judge, 
Tinnevelly, in A. S. No. 15 of 1944. 

Deed — Construction — Othi deed — Mort" 
gagee to take possession of property for six 
years from date of execution of deed — Mort> 
gagor to pay amount and redeem mortgage 
— Deed held contained personal covenant to 
pay and implied covenant to repay on certain 
date. 

A deed of othi provided as follows: “You shall, 
for this sum of Ks. 4250, take possession of the 
schedule property under othi for a period of six 
years from this day, pay the assessment due to 
the Government and enjoy the property. On the 
expiry of the stipulated period, 1 shall pay the 
amount and redeem the othi.” It was contended 
that the original for the words shall pay the 
amount and redeem the othi” really meant ”bav* 
ing paid the amount, 1 shall redeem the othi” : 

Seld that the words in the original clearly 
denoted a personal covenant to pay so as to enable 
the mortgagee to bring a suit foi’sale. [P 313 G 1, 2] 

Held further that the document did mention 
a date for payment. The language of the deed 
implied that the date' fixed for payment was the 
date on which the period of six years expired : 

27 Mad. 626 (P. B.) and 19 Mad. 411, Foil.', (’41> 

28 A.I.E. 1941 Mad. 885, Disting.; (’19) 6 A.I.R. 
1919 Mad. 847; (’33) 20 A. I. R. 1933 Mad. 613 
and 1937 M. W. N. 81, Ref. * [P 313 0 1,23 

»j« Act_ 

(’45) Chitaley, S. 68, N. 29, Pt. 18 and N. 41, 
Pt. 5. 

(’36) MuUa, Page 361, Ft. (m). 

A. Swaminatha Iyer — for Appellants. 

JV. Krishnaviachari — for Respondents, 

Judgment.—The only point pressed for 
the appellants in this second appeal is that 
on a proper construction of the othi deed, 
Ex. P-18, there is no personal covenant to 
pay the amount due under the deed to 
enable the plaintiff to bring a suit for sale. 
Mr. Swaminatha Aiyar for the appellants 
also raised another point that even if the 
deed did contain a personal covenant to 
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pay the suit for sale is uot maintainable 
because after the amendments to ss. 67 and 
98, T. P. Act, the mortgage in question should 
be treated as an anomalous mortgage and 
if the deed itself did not confer a right on 
the mortgagee to institute a suit for sale he 
will not have that right. This point was not 
raised in either of the Courts below. It 
assumes that the amendments referred to 
are retrospective and will affect rights under 
a mortgage of 1922. In the absence of autho¬ 
rity, I am not inclined to agree with the 
appellants’ counsel that these amendments 
are retrospective. But I shall not express 
any final opinion because I do not think I 
should permit the appellants to raise this 
point, not having raised it in the Courts 
below. The relevant part of the document 
in question is as follows in the translation 
by this Court: 

“You shall, for this sum of Bupees four thou¬ 
sand two hundred and fifty, take possession of 
the schedule property under othi for a period of 
six years from this day, pay the assessment due to 
the Government, and enjoy the proi>erty. On the 
expiry of the stipulated period, 1 shall pay the 
amount and redeem the othi.” 

As Mr. Swaminatha Iyer for the appellants 
has taken objection to the correctness of 
this translation, 1 am also setting out the 
original Tamil which is as follows : 

“ Pour thousand two hundred and fifty- 
hum tapasil sotluii edhu mudhal varushani 6 
arrukhu orthiyalca (erringi) siricar theeruvaium 
thanggale cheluthi annu-pavxthu kolluvandiadhu. 
Sanga% Kallxthu thokaiyai katti othiyai vieethit- 
kulvanakaxmm." 

Both the lower Courts have held on a con¬ 
sideration of the actual language used and 
with the assistance of the decisions in which 
similar language had been used that there 
is a personal covenant to pay the othi 
amount. It is contended that the relevant 
words which in the translation appear as 
“I shall pay the amount and redeem the 
othi” really ought to have run as “having 
paid the amount, 1 shall redeem the othi.” 
The contention is that this provision is 
only for redemption on payment and does 
nob import an obligation to pay. Great 
stress is also laid by Mr. Swaminatha Aiyar 
on the fact that according to him there is 
no date mentioned for payment. lie sought 
to distinguish in particular the decision of 
the Full Bench in 27 Mad. 526 : 17 M.D.J. 61,^ 
on the ground that in the document con¬ 
strued in that case a definite date had been 
mentioned. I do not agree, however, that 
there is no date mentioned in Ex. P.13 for 
payment. The sentence preceding does fix 

rr(’04)"*27'lJad. 526 ’: 17 M. L. J. 61 (F.B.), Kan- 

gayya Gurukkal v. Kalimutbu Annavi. 


a period of six years “from this day” thatl 
is, the date of the document. In 19 Mad. 411*1 
a Bench of this Court construed almost 
identical language to imply a covenant to 
repay the mortgage amount on a •certain 
date. In that case the contract between the 
parties contained in a deed dated 8th Octo¬ 
ber 1867 provided as follows : 

“In lieu of interest on this sum of Hs. 200 you 
will, for three years from this year, raise any 
crops you like, including summer and season 
crops, pay Government assessment and enjoy tbo 
said lands. On the expiry of the term, I shall pay 
the said Ks. 200 and redeem the lands.” 

Their Lordships held that these words con- 
tained a covenant to repay the mortgage 
money on a certain date, that is, 8th Octo¬ 
ber 1870. This date, it may be remarked, is 
not to be found in the document. It is a 
date which has to be necessarily implied by 
the language used, namely, “on the expiry 
of the term.” Likewise in the present docu¬ 
ment it can be implied that the date fixed 
for payment is 16th September 1938. I en¬ 
tirely agree with the Courts below in hold¬ 
ing that the construction of this document 
should follo.w the construction of documents 
containing very similar language in 27 Mad. 
526^ and 19 Mad. 411.* Mr. Swaminatha 
Aiyar for the appellant relied strongly on 
the recent ruling of a Bench of this Court 
in 1941-2 M. L. J. 447.* The document con- 
strued in that case contained the following 
clause : 

“In any year after the expiry of the stipulated 
period, I shall redeem by giving notice in Paytguni 
and paying money in Chitrai.'* 

Their Lordships held that there was no 
covenant to pay. Two features which dis¬ 
tinguish the language used in the document 
construed in that case from the language 
used in the document in the present case 
may bo noted. The first is that there is an 
option to pay in any year, and secondly, 
the main idea of the clause is that the mort- 
gagor is at liberty to redeem after the expiry 
of the stipulated period, and as a condition 
of redemption the issue of notice in a parti¬ 
cular month and i^aymcut in another month 
are specified. Krishnaswarui Aiyangar J., in 
delivering the judgment says at p. 449 : 

“There are no words in tlie deed casting an 
obligation on the mortgagor to pay and redeem, 
capable of being enforced at the instance of the 
mortgagee. The language employed only reserves 
an option to the mortgagor, but if he desires to 
exercise it, he can do so only by following the 
procedure indicated, and not otherwise.” 

2. (’96) 19 Mad. 411, Udayana Pillai v. Senthi- 

velu Pillai. 

3. (’41) 28 A.I.R. 1941 Mad. 883 : 1941-2 M.L.J. 

447, Palaniappa Chettlar v. Periaswami Konar, 



314 Madras L-T. Commr. v. Sri Viswbswaradas (Leach C. J.) A. I. R, 


(I do not think that the decision in that case 
helps us to construe Ex, P-18. The language 
used in the documents in the other deci¬ 
sions relied on by the appellants, namely, 
1918 if. W. N. 672,^ 56 Mad. 892® and 1937 
M. w. N. 81® is so different from the language 
used in the present case that I need not deal 
with them in detail. In this case the words 
**tho1caiyai Katti** and **meethuhulvana- 
kavum'* clearly denote a covenant to pay 
and the lower Courts are correct in the 
view they took of the document. The second 
appeal is, therefore, dismissed with costs of 
respondent 1 . No leave. 

o.R.K./v.R. Appeal dismissed. 

4 . (’19) 6 A.I.R. 1919 Mad. 847 : 47 I. C. 852 : 
1918 M. W. N, 672, Ranga Filial ▼. Narasimma 
Aiyangar. 

5. (’33) 20 A.I.R. 1933 Mad. 613 : 56 Mad. 892 : 
148 l.C. 1029, Damodara Shanbliogue v. Chanda- 
pur Pujary. 

6 . (’37) 1937 M. W. N. 81, Mohamed Naina 
Thambi Marakayar v. Sidhi Mohamad. 


[Case x7o, 165.] 

A. 1. R. (33) 1946 Madras 314 

Leach C. J. and Patanjali Sasxhi J, 

Commissioner of Income-tax, Madras 

— Applicant 
v. 

Sri Visxueswaradas Gokuldas — 

Respondent. 

Case Referred No. 7 of 1945, Decided on 14th 
December 1945, referred by Income-tax Appellate 
Tribunal, Bombay. 

Income-tax Act (1922), S. 13, Proviso — 
Method adopted by assessee not allowing of 
correct assessment — Income-tax Officer can 
adopt another method. 

The proviso to S. 13 gives the Income-tax 
Officer full liberty of action if he is satisfied that 
the method adopted by the assessee does not allow 
of a correct assessment of the profits. When he is 
of this opinion it is his bounden duty to adopt 
another method, a method which he considers will 
permit of a satisfactory assessment. [P 315 C 1} 

Tbe assessee's regular method of accounting for 
income.tax purposes was to value his stocks at the 
cost price both at the beginning and at the end of 
the year. For the year 1940-41, however, he 
opened the account with stocks valued at stock 
price and closed it with a valuation at the market 
price which, being higher than the cost price, re¬ 
sulted in an increase in the profits to the extent of 
Rs. 24,000 odd. The reason for this change in the 
method of accounting was the coming into opera¬ 
tion of tbe Excess Profits Tax Act as from 1st 
September 1939. The Income-tax Officer accepted 
the assessee’s return for that year. In the follow¬ 
ing year he discovered his mistake in accepting 
tbe method of accounting adopted by the assessee 
for the year 1940-41. Consequently, for the year 
1941-42, the Income-tax Officer assessed the as- 
sessee on the basis of the cost price of stock by 
taking the cost price at the beginning and at the 


end of the year, which meant the addition of 
Ba. 24,000 odd to the total income. On the 
assessee objecting that the Income-tax Officer 
should have adopted the method adopted for the 
previous year: 

Reid that taking the stock of the year 1941-42 
at the market price was not in accordance with 
the assessee’s regular method of accounting. His 
regular method of accounting was to take the cost 
price both at the beginning and at tbe end-of the 
year. Moreover the market price was admittedly 
far higher than the cost price. The Income-tax 
Officer was, therefore, entitled to adopt the course 
which he did in respect of the year 1941-42 in the 
circumstances of the case : (’3®) 25 A.I.R. 1938 
P. C. 1 and (’25) 12 A.I.R. 1925 Mad. 1242, Rel. 
on. fp 315 C 1,2] 

C. S. Rama Rao Sahib — for Applicant. 

P. R. Srinivasan — for Respondent. 

Leach C. J. —Tbe assessee is a merebant 
dealing in metals. Up to tbe end of the 
samvat year 1994, that is, up to 2Srd October 
1938 be adopted as the method of accounting 
for income-tax purposes tbe practice of 
valuing his stocks at tbe cost price. Both at 
tbe beginning and at the end of tbe year tbe 
cost price was taken. In respect of tbe 
samvat year 1995 (20th October 1938 to llth 
November 1939), the assessee made a change. 
He opened the account with stocks valued 
at cost price and closed it with a valuation 
at the market price. Tbe market price was 
much higher than tbe cost price and this 
resulted in showing an increase in tbe profits 
to the extent of Rs. 24,797. The object of tbe 
change in the method of accounting is not 
far to seek. The Excess Profits Tax Act had 
come into operation. It actually came into 
force on 13th April 1940, but the Legislature 
applied its provisions from lat September 
1939. The Income.tax Officer accepted the 
assessee’s return for the samvat year 1995, 
which corresponded to the year of assess¬ 
ment 1940-41. In the following year the 
Income-tax Officer discovered that he had 
made a mistake in accepting the method of 
accounting which the assessee had adopted 
for the year 1940-1941. Consequently for the 
samvat year 1996 (1941-42) the Income-tax 
Officer assessed the assessee on the basis of 
the cost price of the stock. He took the cost 
price at the beginning of the year and at 
the end of it, which meant the addition of 
RS. 24,885 to the total income. The assessee 
objected and said that the Income-tax Officer 
should have adopted the method which had 
been adopted for the previous year. He ap¬ 
pealed to the Assistant Commissioner of 
Income-tax without success, but on a further 
appeal to the Income-tax Appellate Tribunal, 
Madras Bench, he was successful At the 
request of the Commissioner of Income-tax, 
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the Tribunal has referred to this Court under 
S. 66 (1), Income-tax Act, the following 
question: 

'‘Whether in the circumstanoes of the case the 
assessment made by the Income-tax Officer for 
1941-42 by adding the sum of Rs. 24,885 to the 
total income of the respondent by revising valua¬ 
tions of the opening and closing stocks of savivat 
year 1996 on cost basis was legal." 

Section 13, Income-tax Act, 1922, deals with 
the method of accounting. It says that in¬ 
come, profits and gains shall be computed 
for the purposes of ss. 10 and 12 in accor¬ 
dance with the method of accounting re¬ 
gularly employed by the assesses, provided 
that, if no method of accounting has been 
regularly employed, or if the method em¬ 
ployed is such that, in the opinion of the 
Income-tax Officer, the income, profits and 
gains cannot properly be deduced from it, 
then the computation shall be made upon 
such basis and in such manner as the 
Income-tax Officer may determine. The 
proviso gives the Income-tax Officer full 
liberty of action if he is satisfied that the 
method adopted by the assesses does not 
allow of a correct assessment of the profits. 
When he is of this opinion it is his bounden 
duty to adopt another method, a method 
which be considers will permit of a satisfac. 
tory assessment. This was pointed out by 
the Privy Council in I.L.R. 1938 Bom. 
239.^ In 48 Mad. 836^ this Court held that 
it was an accepted rule that the assesses 
in crediting the closing stock figure is to 
take either the cost price or the market 
price whichever be the less—a provision 
obviously intended to be in favour of the 
trader and one which enables him more 
evenly to distribute his loss. 

Taking the stock of the samvat year 
1995-96 at the market price was not in ac- 
cordance with the assessee’s regular method 
of accounting. His regular method had been 
to take the cost price both at the beginning 
and at the end of the year. Moreover, the 
market price was admittedly far higher than 
the cost price. In these circumstances, the 
Income-tax Officer took the proper course 
in valuing the stocks at the cost price, at 
the same time offering to rectify the assess¬ 
ment for the iDrevious year under the pro- 
visions of s. 35 of the Act. W’’e hold that the 

1 . (’38) 25 A.I.R. 1938 P. C. 1 : I.L.R. (1938) 

Bom. 239 : 32 S.L.R. 225 : 65 I. A. 1 : 172 I. C. 

1 (P.C.), Commissioner of Income-tax, Bombay 

V. Sarangpur Cotton Manufacturing Co. Ltd., 

Ahmedabad. 

2. (’25) 12 A.I.R. 1925 Mad. 1242 : 48 Mad. 836 : 

91 I.C. 137, Commissioner of Income-tax, Madras 

V. Chengalvaroya Cbetti, 


Income-tax Officer was in law entitled to 
adopt the course which he did in respect 
of the samvat year 1996 and accordingly 
we answer the question referred in the 
affirmative. The learned counsel for the 
Commissioner of Income-tax has given an 
undertaking to the Court that the assess¬ 
ment for the year 1940-41 will be revised. 
In respect of that year also, the stock will 
be valued at the opening and at the close of 
the year at the cost price and the tax re. 
payable to the assesses on this basis will be 
adjusted. The Commissioner of Income-tax 
is entitled to the costs of this reference; 
which we fix at Bs. 250. , 

C.R.K./v.R. Reference answered. 


[Case No. 166.] 

A. I. R. (33) 1946 Madras 315 

liEACH C. J. AND LAKSHMANA RaO J. 

Merla Veeramma, Zamindarini Velangit 
represented by general power-of-aU 
torney holder^ N. Ramayya and others 
—Appellants 

v. 

Villury Ramanna and another — 

Respondents. 

Second Appeal No. 2080 of 1944, Decided on 
12th December 1945, from decree of Sub-Judge, 
Ellore, in A. S. No. 248 of 1944. 

Madras Estates Land Act (1 [I] of 1908), 
Ss. 145 (2) and 147 (1) — Sale of holding by 
pattadar—Notice of sale under S. 145 (2) given 
to landholder — Landholder applying ior exe¬ 
cution of rent decree obtained against pattadar 

—Notice of execution not given to transferee_ 

Sale held in execution is void. 

Section 147 (1) (a) clearly implies that proceed¬ 
ings taken after notice under S. 145 (2) are invalid 
if notice is not given to the transferee [P 316 C 2] 

A holding was sold by a pattadar and the notice 
of sale as required by S. 145 (2) was duly given to 
the landholder. The landholder subsequently ap¬ 
plied for execution of a decree for rent in respect 
of the holding obtained against the pattadar but 
gave no notice of the application to the transferee 
of the holding. The holding was sold in execution 
of the rent decree : 

Held that as the notice of the execution applica¬ 
tion was not given to the transferee the transferee 
could not be affected by anythiug done behind his 
back. The sale held in execution of the rent 
decree was, therefore, void. The mere fact that 
the transferee after coming to know about the sale 
had presented himself at the sale and offered bids 
did not validate the sale : (’36) 23 A. I. R. 1936 
Mad. 465, Approved ; (’42) 29 A. I. R. 1942 Mad. 
84, Disting. [P 317 C 2 ; P 318 C 1] 

Ch. Hagliava Rao and K. V, RangacHari — 

for Appellants. 

S. Venugopala Rao — for Respondents. 

Leaoh C. J. — This second api:ieal has 
been placed before a Bench for hearing as 
two judgments of this Court which have 
bearing on the question of law involved are 
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in conflict. The first was delivered by Ven- 
kataramana Rao J. in 70 M. Ij. J, 676,^ and 
the second by Wadsworth J. in (1941) a 
M. L. J. 947.^ Before turning to the law, 
we will state the facts. On 30th October 
1937 in s. s. NO. 82 of 1937 filed in the Court 
of the Deputy Collector, Kovvur, under the 
provisions of s. 77, Madras Estates Land 
Act, defendant 1 obtained a rent decree 
against a pattadar. By three sale-deeds 
dated 18th August 1937, 7th September 1937 
and 29th March 1938 respectively the plain¬ 
tiffs purchased portions of the land covered 
by the patta. Notice of the sales was duly 
given to the landholder under S. 145 (2) of 
the Act. On 7th February 1939, defendant 1 
applied for execution of the decree but he 
gave no notice of the application to the 
plaintiffs. The lands purchased by the plain- 
tiffs from the original pattadar were attached 
and on 28th August 1939 were sold in public 
auction. The purchaser was defendant 2. 
The plaintiffs then ffled in the Court of the 
District Munsif of Kovvur the suit which 
has given rise to this appeal. They pleaded 
that defendant 2 had bought the lands as 
their benamidar and that the sale was in¬ 
valid for want of notice to them of the exe¬ 
cution proceedings. The defendants averred 
that defendant 2 was not their benamidar, 
that notice to the plaintiffs was not neces- 
sary inasmuch as they had knowledge of the 
execution proceedings and that they were 
estopped from questioning the validity of 
the sale as plaintiff l was present at the 
auction. 

The District Munsif held that defendant 2 
was the benamidar for defendant l and that 
the sale was void for want of notice, but the 
plaintiffs by their conduct were estopped 
from questioning its validity. Consequently 
he dismissed the suit. The plaintiffs appealed 
to the Subordinate Judge of EUore. He held 
that the sale was illegal for want of notice 
to the plaintiffs and that they were not 
estopped from questioning the validity of 
the sale. On these findings he decreed the 
suit. The defendants have appealed. Sub¬ 
section (i) of s. 145, Madras Estates Land 
Act. states that whenever a holding or a 
lx>rtion of it is transferred or whenever it 
devolves by operation of law, the landholder 
shall, subject to the x^rovisions of the section, 
be bound to recognise the transfer or devo- 

1. (’36) 23 A. I. B. 19^Mad. 465; 162 I. C. 815: 
70 M. L. J. 576, Subbarayulu ▼. Aruaaohala 
Nadar. 

2. ( 42) 29 A. I. B. 1942 Mad. 84 : 201 I. O. 22 : 
(1941) 2 M. Ij. J. 947, Appanna Sastri y. Baja 
Sobhanadri Appa Bao. 
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iution and enter into a fresh engagement. 
Sub-section ( 2 ) says that where a holding or 
a portion is transferred by the act of a ryot, 
the landholder on receiving notice in writing 
from the transferor and the transferee shall 
recognise the transfer. As we have already 
indicated notice was given before the execu¬ 
tion proceedings were instituted. 

Sub-section (i) (a) of s. 147 says that all 
acts and proceedings commenced or had 
under the Act against the transferor or his 
cosharers prior to the giving of the notice 
under sub-s. ( 2 ) of S. 145, in so far as such 
acts and proceedings affect or purport to 
affect the land on which the arrear is due, 
the crops growing thereon and the produce 
gathered therefrom, shall as against the 
transferee or cosharer be as valid and effec¬ 
tual as if such acts and proceedings had 
been commenced or had against the trans¬ 
feree or cosharer himself and he had been 
the defaulter. The section clearly implies 
that proceedings taken after notice under 
sub-s. (2) of S. 145 are invalid if notice is not 
given to the transferee. 

The plaintiffs’ contention that as notice 
was not given to them of the execution 
proceedings they are not bound by the sale 
is supported by the judgment of Venkata- 
ramana Rao J. in 70 M. Ii. J. 676.^ In that 
case a holding was sold in 1918 to the plain¬ 
tiff in execution of a mortgage decree ob¬ 
tained against the registered pattadar. The 
plaintiff gave notice of his purchase to the 
landholder under S. 146, Madras Estates Land 
Act, by producing the sale certificate before 
him. The landholder recognised the transfer 
and thereafter received rents from him. 
Before the plaintiff had purchased the pro¬ 
perty, the landholder had obtained a rent 
decree against the registered pattadar. In 
1926 he applied for the execution of this 
decree, giving notice only to the registered 
pattadar. The plaintiff who had been pay¬ 
ing rent to the landholder from 1918 onward, 
was entirely ignored. It was held that in 
such circumstances the sale was illegal for 
want of notice and therefore the plaintiff 

was not affected by it. 

The appeal in 70 M. Ij. J. 576^ was heard 
before the passing of the Madras Estates 
Land (Amendment) Act, 1934, which inoor- 
porated in S. 146 the provisions of S. 146 which 
was consequently omitted from the Act. 
Venkataramana Rao J. said that under 
Ss. 146 and 147 once the transfer had been 
notified to the landholder either by notice in 
writing or by the production of the sale 
certificate and the transfer had been recog- 
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nised, the transferee could not be bound by 
any proceedings commenced thereafter with¬ 
out notice to him. He quoted in support of 
his interpretation of these sections a passage 
from the judgment of Oldfield and Rame- 
sam JJ. in 17 M. L. W. 361^ where they said 

with reference to s. 146 : 

“We read the section as laying down that where 
there has been a transfer, whether before the com¬ 
mencement of the Act or after it the transferee 
wilt be entitled to be impleaded in proceedings if 
he gives the notice which S. 146 prescribes but 
that until he does so, the existing pattadar will 
still be the person with whom the landholder has 
to deal.” 

The facts in 1941.2 M. L. J. 947^ were these. 
A landholder obtained decrees in two rent 
suits. At a sale held in execution of the 
earlier decree, a portion of the holding was 
purchased by the appellant. He did not pro¬ 
duce the sale certificate before the landholder 
but be paid the rent to him and was given 
a receipt showing that it had been paid on 
his own account. In subsequent years, the 
rent was paid by the appellant’s agent, but 
the receipts wrongly indicated that it was 
paid on account of the registered pattadar. 
In 1933 the landholder proceeded to execute 
the second decree which be obtained in 1924. 
Without notice to the appellant he brought 
the holding to sale and purchased it himself. 
Subsequently, the landholder ejected the 
appellant who filed a suit to recover posses, 
sion. Two contentions were raised in the 
appeal. One was that the sale was bad for 
want of notice to the appellant and the other 
was that the sale was bad because a charge 
in respect of the arrears which bad accrued 
due after the first decree must be deemed 
to have been wiped out by the first sale so 
far as the liability of the portion of the 
bolding sold was concerned. 

We are here concerned only w'ith the 
decision on the first question. Wadsworth J. 
rejected the plea of the appellant that the 
sale was bad for want of notice, because he 
considered that there was no necessity under 
8. 117, Madras Estates Land Act, to give to 
the defaulter personal notice of a sale in 
execution of a rent decree. The kind of 
notice contemplated was by beat of drum 
in the village and by an affixture in a con¬ 
spicuous place in the village. If this had 
been a case of a sale by a sale oflicer under 
the orders of the Collector passed under 
S. 116, WG should have agreed with the learned 
Judge; but the sale was not under that 
section. A landholder has two remedies 

3. (’23) 10 A. I. 11. 1923 Mad. 486 : 86 I.'c~647“: 

17 M. Ij. W. 301, Sri Mabaat I'rayag Dossjee v. 

Sarangapaai Cbetti. 


against a defaulting tenant. He can, if he 
wishes, file a suit to recover the arrears of 
rent under S. 77 of the Act. If the tenant 
has only defaulted in respect of the current 
year’s revenue the landholder can apply for 
the sale of the holding under the more sum¬ 
mary procedure provided by ss. ill to 131. 
Section 111 says that when an arrear is not 
paid within the revenue year in which it 
accrued due, it shall be lawful for the land¬ 
holder to sell the holding or any part of it in 
the manner provided in the Act in satisfac- 
tion of the arrear and of interest and costs, 
if any, of the sale. Section 112 states that 
when the landholder intends to avail him¬ 
self of the powers given by S. ill he shall 
serve upon the defaulter through the Collec- 
tor a written notice stating the amount due 
for arrears, interest and costs, if any, the 
period for which and the holding in respect 
of which it is due and informing him that if 
he does not pay the amount or institute 
a suit before the Collector contesting the 
right of sale within thirty days from the 
date of the service of the notice the holding 
or any part specified in the notice will be 
sold. When this notice has been served on 
the tenant the Collector can take action 
under s. 116 if no suit has been instituted. 
The section requires the Collector himself 
to issue notice to all the parties and hear 
such of them as appear before him. When 
this has been done, it is the duty of the 
Collector to determine the extent of the 
land to be sold, the lots if any which shall 
be sold, the order in which the lots shall be 
sold and the estimated value of each of 
them. He shall then order the sale, aj^point 
an officer to conduct it, draw up the pro¬ 
clamation of sale and direct notice of it in 
the vernacular of the taluq to bo posted in 
his office and in the taluq office. When 
these formalities have been complied with 
the selling officer takes charge and conducts 
the sale. 

It is quite clear that no further notice is 
necessary in the case of a sale which has 
been ordered in accordance with S. IIG, but 
it is quite a diti’erent matter to say that 
no notice shall be given to a transferee when 
there has been a rent suit and the land¬ 
holder is proceeding in execution of the de¬ 
cree obtained by him therein, aection 115 (2) 
read with s. 147 (l) makes it <luito clear 
that notice is necessary. Where notice is 
required and is not given, the transferee 
cannot be affected by anything done behind 
his back. If the pro[>erty is sold iu such cir¬ 
cumstances, the sale is invalid. In 59 Mad.[ 
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461, a Full Bench of this Court held that a 
sale was void and not merely voidable where 
no notice had been served on the legal re¬ 
presentatives of the judgment-debtor in ac¬ 
cordance with O. 21, B. 22 (l). Civil P. C. 
In 42 cal. 72® the Privy Council held that a 
sale in execution, which had taken place 
behind the back of the Official Assignee, was 
void. We consider that the correct view of the 
law was taken by Venkataramana Hao J., 
in 70 M. L. J. 676^ which means that the 
sale complained of by the plaintiffs must be 
regarded as a nullity. 

While not suggesting that the doctrine of 
estoppel applies in this case Mr. Baghava 
Bao, on behalf of the appellants, has con¬ 
tended that the plaintiffs did in effect get 
notice of the execution proceedings. He 
bases bis contention on the fact that the day 
before the sale was due to be held plain¬ 
tiff 1 heard that it had been fixed for the 
next day. The sale was held at the house 
of defendant 2, and plaintiff 1 attended at 
the time appointed. Before doing so, he 
handed in a petition to the Deputy Collector 
in which he said that he was the purchaser 
of the land and asked that if the sale was 
to take place the upset price should be 
Bs. 100. At the sale the property was knocked 
down to defendant 2 whose bid was Bupees 
110 . As he was present at the sale plain¬ 
tiff 1 was asked to sign the list of bidders, 
and this he did. It is suggested that his 
presence at the sale obviated any necessity 
for notice of the execution proceedings. We 
cannot accept this contention. Plaintiff 1 was 
not served with notice. At the last moment 
he heard that the sale was going to take 
place and he did what he considered best 
for himself in the circumstances. This cer¬ 
tainly did not validate the sale. Mr, Baghava 
Bao has pressed upon us the decision of the 
Calcutta High Court in A.I.R. 1931 cal, 476,® 
but a perusal of the judgment makes it obvi¬ 
ous that it renders no support to the appel¬ 
lants. There, notice was not issued to the 
judgment debtora under O. 21, R. 22, Civil 
P. C., but notice was issued under O. 21, R. 66 
and in pursuance of that notice they appeared. 
For two years they contested the right of the 
decree-holder to bring the property to sale. 
It was only when their objections were 

4. {’36) 23 A.I.B. 1936 Mad. 205 : 59 Mad. 461 : 
162 I. C. 156 (F.B.), Kancbaraalai Pathar v. 
Sbabji Bajab Sahib. 

5. (-14) 1 A.I.R. 1914 P.C. 129 : 42 Cal. 72 : 41 
I.A. 251 : 24 I.C. 304 (P.C.), Knghunathdas v. 
Sundardas Kbetri, 

6. (’31) 18 A. I. R. 1931 Cal. 476 : 131 I.C. 702, 
Cbandranatb v. Nabadwipcbandra. 


finally overruled that they pleaded the ab¬ 
sence of notice under O. 21 , R. 22. While 
recognizing that where a party entitled to 
notice under O. 21, B. 22 does not in sub- 
stance get notice the sale which follows will 
be without jurisdiction, Eankin 0. J., said 
on the facts of that case it would be merely 
piling unreason upon technicality to hold 
that the sale was not in order. There the 
judgment-debtors bad in effect received 
notice and had appeared. That is not the 
case here. For these reasons we dismiss 
the second appeal with costs. 

o.b,k,/k.s. _ Appe al dismissed* 

[Case No. 167,] 

A. I. R. (33) 1946 Madras 318 

IjEAOH C. j. and IjAKSHMANA Rao j. 

Abdul Kader Rowthen — Appellant 

V. 

Velu Nayar — Respondent. 

Second Appeal No. 423 of 1944, Decided on lltb 
December 1945, from decree of Snb-Judge, South 
Malabar at Palghat, In A. S. No. 75 of 1941. 

Malabar Compensation for Tenants’ Im¬ 
provements Act (1 [I] of 1900), S. 5—Applica¬ 
bility of — Lease of vacant land — Tenant 
erecting sheds for carrying on timber trade is 
not entitled to compensation on ejectment. 

The Malabar Compensation for Tenant’s Im- 
provemeots Act does not extend beyond agricultural 
leases and leases of vacant sites let fox the purpose 
of building dwelling houses thereon. Hence where 
a vacant land is let for the purpose of enabling the 
lessee to carry on his timber trade and the lessee 
erects sheds on the land for timber trade, he is not 
entitled to any compensation for the sheds at the 
time of his ejectment under the provisions of the 
Act ; (’27) 14 A. I. B. 1927 Mad. 776, Foil.; Case 
law discussed. [P 319 C 2; P 320 C 2} 

I>. A. Krishna Variar — for Appellant. 

K. Kuttikrishna Meyion — for j^spondent. 

Judgment by Division Bench 

(delivered in pursuance of the Order of Re¬ 
ference made by Somayya J.) 

Leaoh C. J.—~The appellant is a trader 
in timber. On 14th January 1937 he acquired 
a lease from the respondent of a small 
piece of land at Olavakode in the Falghat 
Municipality. His object in taking the lease 
was to store timber on the land. When he 
entered into occupation he erected three 
sheds. The landlord bad the right to deter¬ 
mine the tenancy on demand, and required 
the tenant to vacate in the early part of 
1940. As his demand for possession was not 
complied with, he filed a suit for ejectment 
in the Court of the District Munsif of Pal- 
gbat. The appellant pleaded that he could 
not be evicted until the respondent had paid 
to him the value of the three sheds as they 
had been erected with the knowledge and 
consent of the respondent. This plea was re¬ 
jected by the District Munsif who granted a 
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decree for ejectment without requiring the 
respondent to make any payment on account 
of the structures. The appellant appealed to 
the Subordinate Judge of South Malabar. 
In that Court the appellant based his claim 
for compensation on the provisions of the 
Malabar Compensation for Tenants’ Im¬ 
provements Act, 1899. The Subordinate Judge 
held that the Act did not apply and dismis¬ 
sed the appeal. The appellant then appealed 
to this Court. In the first place, the case 
came before Somayya J. who called for a 
finding from the Subordinate Judge on the 
question whether the erection of the sheds 
constituted an improvement to the land. 
The Subordinate Judge reported that it did. 
Somayya J., then directed that the case 
should be placed before a Bench for hearing 
as the extent of the application of the Mala¬ 
bar Compensation for Tenants’ Improve¬ 
ments Act was in dispute. 

The effect of the Act has been raised in 
several cases which have come before this 
Court and it is necessary for the purpose of 
deciding this appeal to examine them in 
detail. We propose to take them in the order 
of date but before doing so we must refer to 
the relevant sections of the Act. The word 
‘ tenant” is defined in S. 3 and includes a 
person who, as lessee, sub-lessee, mortgagee 
or sub-mortgagee or in good faith believing 
himself to be lessee, sub-lessee, mortgagee 
or sub-mortgagee of land is in possession. 
The section also defines the word "improve¬ 
ment.” It means any work or product of a 
work which adds to the value of the holding, 
is suitable to it and consistent with the pur. 
pose for which the holding w'as let, mort¬ 
gaged or occupied. Section 4 states what 
shall be presumed to be improvements for 
the purposes of the Act until the contrary 
is shown. They are as follows ; 

“(a) The erection of dwelling bouses, buildings 
appurtenant thereto, and farm buildings ; (b) the 
construction of tanks, wells, channels, dams and 
other works for the storage or supply of water for 
agricultural or domestic purposes; (c) the prepara¬ 
tion of land for irrigation; (d) the conversion of 
one-crop into two-crop land; (c) the drainage, re¬ 
clamation from rivers or other waters, or protection 
from floods or from erosion or other dainago by 
water, of land used for agricultural purposes or of 
waste land which isculturable; (f) the reclainaliou 
clearance, enclosure or permanent improvement of 
land for agricultural purposes; (g) the renewal or 
reconstruction of any of the foregoing works or 
alterations thereon or additions thereto; (h) the 
plantiiig or protecting and maintenance of fruit 
Uecs, timber trees and other useful trees and plants.” 

Section 5 entitles a tenant to compensation 
for improvements” when he is ejected from 
the land. The first case in which the scope 


of the Act was discussed by this Court is 
50 Mad. 813.^ It was a second appeal which 
was heard by Jackson J. There the plaintiff 
had let to the defendant a shop in a town 
in Malabar for five years, the tenant agree¬ 
ing to remove a bakery oven erected by him 
therein when surrendering the shop at the 
end of the period. On the expiration of the 
tenancy, the plaintiff sued to recover arrears 
of rent and possession of the property. The 
defendant pleaded that he was entitled under 
the Act to compensation for the oven before 
being ejected. The learned Judge held that 
it was entirely foreign to the intention of 
the enactment to hold that because a house 
or shop must necessarily stand upon land, 
therefore, whenever a house or a shop was 
leased the tenant was the lessee of land 
within the meaning of the statute. As far 
as his knowledge went, it had invariably 
been held in Malabar that the Act applied 
to agricultural holdings and to what were 
known as Kudiyiruppus or vacant sites 
available for buildings and did not apply 
to sites which were already mainly occupied 
by houses or shops. The opinion of Jackson J. 
that the Act only applies to improve¬ 
ments effected in agricultural holdings and 
vacant sites built upon when let for that 
purpose has found favour in subsequent 
decisions of this Court. 


In A. I. R. 1928 Mad. 929,^ Srinivasa 
Ayyangar J. expressed the same opinion ; 
but Reilly J. who sat with him did not consi¬ 
der that the case then under discussion called 
for any expression of opinion, Anantha- 
krishna Aiyar J. followed 50 Mad. 813^ in 
53 Mad. 54.® The case which has been relied 
upon by the appellant is 55 Mad. I5i* which 
was heard by Wallace and Madhavan 
Nair JJ. The question there W’as whether 
the operation of the Act was restricted to 
agricultural leases or whether it extended to 
leases of vacant sites let for the erection of 
houses. The learned Judges held that the 
Act was not restricted to agricultural leases, 
but embraced building leases as well. It is 
said that there are indications in the judg¬ 
ment that the Court was of the opinion that 
the Act applied to all tenancies in Malabar* 
but we find ourselves unable to accept this 


- - X V. .a. 1 luaa, / r b : on Anif! si • 
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^* 929 : 110 I. C. 752 

rathuma Lmma v. A. Mobidec-n. 

Board ^ Sabju Sabib v. Malabar District 

Mad. S : 55 Mad. 151 • 
IJo I. C. 897, Avaru v. Asi Bai. 
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contention. In our opinion, the learned 
Judges did not intend to go beyond holding 
that the Act applied to leases of vacant sites 
for the purpose of the erection of houses 
thereon by the tenants as well as to agri. 
cultural tenancies. After an examination of 
Act 1 Ci] of 1887 (the Malabar Compensation 
for Tenants’ Improvements Act, 1886), the 
custom in Malabar and the decisions of this 
Court bearing on the subject the learned 
Judges stated their conclusion in the follow¬ 
ing words: 

“For the above reasons, we ate of opinion that 
the operation of Act 1 [I] of 1900 is not restricted 
to agricultural tenancies that it applies to building 
leases as well, that in this view it is unnecessary to 
consider what the law was prior to 1900 and that, 
even if it is necessary to refer to the prior law on 
the ground that the words of the statute are not 
very clear, the law administered in Courts without 
any question for over a century has always been 
to the effect that in Malabar the tenant of a vacant 
site is always entitled to claim compensation for 
dwelling houses that he may have erected on the 
site." 

In the judgment reference is made to “build¬ 
ing leases”; but it is obvious that this expres¬ 
sion does not mean leases of land for any 
kind of building but only for the building of 
dwelling houses. The judgment in 55 Mad. 
151* was followed by Reilly and Anantha- 
krishna Aiyar JJ. in 60 M. u. J. 214,® but 
Reilly J. refused to decide whether a tenant 
to whom a building was let could claim 
compensation for improvements made, on 
the ground that the building itself must 
stand upon land and therefore he was a 
tenant of land within the meaning of the 
Act. That question was, however, decided 
by another Division Bench (Venkatasubba 
Rao and Horwill JJ.) in I. h. R. 1938 Mad, 
763® where it was expressly held that a lessee 
of a shop was not a lessee of the land and 
therefore he was not a tenant within- the 
meaning of the Act. It may be mentioned 
that in the course of the judgment in that 
case the decision of Jackson J. in 60 Mad. 
813 ^ was expressly approved. The latest 
case is 1945-1 M. ii. J. 240,’ where Horwill J. 
also held that the application of the Act was 
confined to improvements made in regard 
to agricultural lands and to kudiyiruppus. 

It will be seen that the judgment of 
Jackson J. in 50 Mad. 813^ has not in any 
case been dissented from and that it has 

5. (’31) 18 A.I.R. 1931 Mad. 363 : 131 I. C. 641 ; 

60 M. li. J. 214, P. C. George v. Thitbi Umma. 

6. (’38) 25 A.I.R. 1938 Mad. 171 : I. L. R. (1938) 

Mad. 703 : 174 I. C. 325, Badsha Sahib and Co. 

V. Lakshmi Kutti. 

7. (’45) 32 A.I.R. 1945 Mad. 279 : 1945-1 M.L.J. 

210, P. C. Achutan v. Goviudan. 
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been expressly approved by three Division 
Benches of this Court. Those decisions are 
binding on us and we may add that we res. 
pectfuUy agree with them. To extend the 
Act to all kinds of leases would, in our opi¬ 
nion, mean running counter to the scheme 
of the statute and the clear indication of its 
scope expressed in s. 4. Moreover, it must 
be remembered that the Act of 1900 followed 
the Act of 1886 which only applied to agri¬ 
cultural leases. The old Act was passed by 
the local legislative council which at the 
time had no power to deal with leases other 
than agricultural leases. It had power to 
legislate with regard to agricultural leases 
as they were outside the scope of the Tians- 
for of Property Act. When the Malabar Com¬ 
pensation for Tenants* Improvements Act, 
1899, was passed the local legislature had 
power to legislate in respect of other 
tenancies but the wording of the Act leaves 
no doubt in our minds that it was not intend, 
ed that the extension of the provisioi^ of the 
old Act should go beyond leases of vacant 
sites for the building of dwelling houses. 
The Legislature was merely placing on the 
statute what had been the custom with 
regard to leases of vacant house sites. If the 
appellant's argument were to be accepted, it 
would mean that a person who acquired a 
lease of a vacant site could erect thereon 
any kind of building, even a factory, and 
claim compensation on the termination of 
the tenancy. It would also mean that the 
Transfer of Property Act would not be 
applicable to any leases in Malabar so far 
as improvements were concerned. We hold 
that the Act does not extend beyond agri¬ 
cultural leases and leases of vacant sites let 
for the purpose of building dwelling houses 
thereon. It follows that this appeal must 
be dismissed with costs. The appellant is of 
course entitled to remove the structures and 
he will be allowed two months’ time for 
this purpose. 

O.R.K./d.r. Appeal dismissed. 

[Case No. 168.] 
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Byers J. 

Vennety Satyanarayana—Appellant 

V. 

Pydimarri Satyanarayana, ManagitW 
Director of Andhra Pracharini Ltd., 
JEtaf ahmundry — Respondent. 

Second Appeal No. 1211 of 1945, Decided on 
15th .January 1946, from decree of 
Cast Godavari at Rajahmundry, in A# S, NOe 2 xo 
of 1944. 


V. Satyanarayana v* P. Satyanarayana 
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(a) Madras House Rent Control Order (1941), 

S. 7-A_ Suit ior eviction instituted in April 

1944 —Law applicable. 

To a landlord’s suit for eviction instituted in 
April 1944 the law applicable is the Bent Control 
Order as it stood before its amendment in July 
1944 : (*45) 32 A.I.R. 1945 Mad. 386, Rel. on. 

CP 321 C 1] 

(b) Madras House Rent Control Order (1941), 

S. 7-A, as amended in July 1944—Section 7-A 
does not prevent landlord from obtaining 
decree for eviction: (’45) 32 A. I. R. 1945 Mad. 
181, Dissent. ^ 

The words “preventing the eviction of tenants 
and sub-tenants from such accommodation in speoi* 
fied circumstances’’ in B. 81 (2) (bb) of Defence of 
India Rules are not wide enough to deprive the 
civil Courts of their jurisdiction to pass decrees ; 
all that the rule contemplates is the control of the 
relief of eviction. Hence S. 7-A of the Madras 
House Rent Control Order as amended in July 
1944 does not prevent a landlord from obtaining a 
decree for eviction in the hope that be may be 
able to execute it later on, when the ban imposed 
by the Control Order has been lifted : (’45) 32 
A.I.R. 1945 Mad. 181, Dissent. [P 321 C 1] 

P. V. Vallabhacharyulu — for Appellant. 

Srimathi O. Ditrga Bai — for Respondent. 

Judgment. — It follows from what has 
been said by Mockett J. in 1945-1 M. L. J. 
441^ that the law applicable to the plaintiff’s 
suit for eviction was the House Rent Control 
Order as it stood in its unamended form at 
ttie time of the institution of the suit in 
April 1944. The amendment of s.T-A in July 
is said to have taken away from the plain¬ 
tiff the right to get a decree in eviction; but 
with all due respect to the learned Judge 
who decided the case in 1945-1 M. L. J. 44,^ 
I think the learned District Judge was 
wrong in his view that the right of the 
plaintiff to get a decree for eviction was in 
any way affected. The Madras House Rent 
Control Order, 1941, was passed in exercise 
of the powers conferred by cl. (bb) of sub- 
r. (2) of R. 81 , Defence of India Rules, which 
have been delegated by the Central Govern, 
ment to the Provincial Government, and 
the rule contemplates an order to provide 
inter alia for “preventing the eviction of 
tenants and sub-tenants from such accom- 
imodation in speciBed circumstances.” It 
cannot be said that these words are wide 
enough to deprive the civil Courts of their 
jurisdiction to pass decrees; all that the rule 
contemplates is the control of the relief of 
eviction. Mr. Raghava Rao contended that 
what the plaintiff should have done after 
validly instituting the suit and finding that 

1. ('45) 32 A.I.R. 1045 Mad, 386 ; 194.5-1 M.L.J. 
441, Mootbaliandam Chetty v. Venkatesam 
Chett). 

2. (’45) 32 A.I.R, 1945 Mad. 181 : 1045-1 M.L.J. 
44, H. Y. Mahmood v. Kerala Corporation. 
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the position had been changed by the 
amendment of July 1944 was to withdraw 
his suit and then apply to the Collector for 
an order of eviction; but although the plain¬ 
tiff might have done this, there was in my 
view nothing to prevent him from proceed¬ 
ing to a decree if he chose to do so in the 
hope that he would be able to execute it 
when the ban imposed by the Control Order 
had been lifted. It may be that the plaintiff 
could see that under the amended order he 
would have little or no chance of succeed, 
ing in evicting his quondam tenant, but the 
section does not prevent him from obtaining 
the decree in the hope that he may be able 
to execute it later on. As Mr. Raghava Rao 
points out the question is now of little more 
than academic interest because as things 
stand a decree cannot be executed. 

In the result the appeal is accepted, the 
decision of the lower appellate Court is set 
aside, and the decree for eviction passed 
by the trial Court is restored with costs 
throughout. (Leave refused.) 

O.R.K./d.S. Appeal allowed^ 

[Case No. 169.] 

A. I. R. (33) 1946 Madras 321 

Byers J. 

In reV, B. R, Sami Ayyar — Appellant, 

Second Appeal No. 2030 of 1945, Decided on 
3rd December 1945, from decree of Dist. Court, 
Tinnevelly, in A. S. No, 355 of 1944. 

Madras House Rent Control Order (1941), 
S. 7A — S. 7A does not oust civil Court’s 
jurisdiction to grant decree for eviction : (’45) 
32 A.I.R, 1945 Mad. 181, Dissent. 

The provisions of S. 7A do not oust the juris- 
diction of the civil Court to entertain a suit for 
eviction and to grant a decree for it. Section 7A, 
merely controls the execution of such a decree by 
prescribing a special procedure where eviction is 
sought: (’45) 32 A.I.R. 1945 Mad. 181, Dissent. 

[P 321 C 2] 

K. Venkatesxoaran — for Appellant. 

Judgment. — The main ground urged 
in seeking ^he admission of this second 
appeal is that the decree for eviction is 
contrary to s. 7A, Madras House Rent 
Control Order, 1941. The learned District 
Judge held that this provision did not oust 
the jurisdiction of the civil Court to grant 
a decree for eviction, but merely controlled 
the execution of such a decree by prescrib¬ 
ing a special procedure where eviction is 
sought. A reference to sub-cl. (ii) of cl (bb) 
of sub-r. (2) of R. 81, Defence of India Rules, 
indicates that this view of the scope of s. 7 a, 
House Rent Control Order, is correct, and! 
that the jurisdiction of the civil Courts to 
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grant a decree is not ousted. Reliance is 
placed on the decision of Chandrasekhara 
Aiyar J., in 1945-1 M. L. J. 44/ but with due 
respect I consider that the wording of the 
section is not such as to deprive the civil 
Courts of their power to entertain suits for 
eviction and to adjudicate upon them. What 
the Control Order prohibits is eviction out¬ 
side the provision of S. 7A of the Order and 
to hold that the entire jurisdiction of the 
civil Courts in these matters apart from 
eviction is excluded would be ignoring the 
limitations placed by B. 81 ( 2 ) (bb) (ii) on 
the exercise of the delegated powers. How¬ 
ever, it is unnecessary to consider this as¬ 
pect of the matter any further because the 
point was clearly abandoned in the trial 
Court, although the learned District Judge 
wrongly allowed it to be revived before him 
in appeal, but this apart it is clear that the 
appellant is still protected by the Control 
Order. 

It is further contended that the learned 
District Judge has not properly framed the 
points for decision; in specific terms he may 
not have done so but his discussion shows 
that they were present in his mind, and the 
error is not a substantial one within the 
meaning of s.lOO (l) (c), Civil P. C. The 
final point taken is that the learned Judge 
has not dealt with the question of notice to 
quit. As the invalidity of the notice depend¬ 
ed on the tenancy being an annual one, 
which the defendants were unable to prove, 
the point was probably taken no further 
than the grounds of appeal. The appeal is 
ordered to be dismissed under O. 41, R. 11, 
Civil P. C. 

C.R.g./P.S. _ Appeal dismissed. 

1. (*46) 32 A.I.R. 1945 Mad. 181 ; 1945-1 M.L.J. 
44, Mabmood v. Kerala Corporation Ltd. 


[Case No. 170.] 
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Leach C. J. and Lakshmana Rao J. 

Kupp^iswami Pillai — Appellant 

V. 

Taj JTralcsha Thaxklcal Estate hy its 
managing trustee, Katheeb M. K. 
Noor Sheriff and another — 

Respondents. 

Appeal No. 38 of 1945, Decided on 17th Decem¬ 
ber 1945, from order of Dist. Court, East Tanjore 
at Nagapatam, D/- 21st July 1944. 

(a) Court-fees Act (1870), S. (7) (v) (c)—Net 
profits — Calculation of — In calculating net 
profits amount of rent and other statutory 
charges are to be deducted :1942-1 M.L.J. 669= 
(’42) 29 A. I. B. 1942 Mad. 685=203 I. O. 467, 
OVERRULED. 


A.LRi 

■^en construing the words ‘net profits* 

S. 7 (v) (c), the Court has to have regard to the 
snbject-matter of the suit. When the subjeot-matter* 
of the suit is Kttdivaram right, the value of that 
right can only be arrived at after deducting the 
rent payable to the landholder and expenses- 
incurred in cultivation : 1942-1 M. L. J. 669=- 
(’42) 29 A. I. R. 1942 Mad. 685 = 203 I. 0. 457 
OVERRULED ; (*36) 22 A. I. R, 1935 Mad. 669, 
Bel. on. [P 324 c ll 

Court-fees Act — 

(’44) Chitaley, S. 7 (v), N. 23, Pt. 6. 

(b) Court-fees Act (1870), S. 7 (xi) (e) — Sec¬ 
tion 7 (xi) (e) does not apply to suit brought, 
against landholder along with trespasser (Per* 
Bajaniannar J, in the Order of Beferenee). 

A suit for possession by plaintiff alleging that he- 
is entitled to occupancy rights in the land and that 
the first defendant landholderiis not entitled to lease- 
the land to defendant 2 and to put in posses-- 
sion does not fall under S. 7 (xi) (e) as the suit is not. 
only against landholder but also against another 
person who according to plaintiff is in the position. 
of a trespasser : (’25) 12 A. I. R. 1925 Sind 276,. 
Dissent. [P 323 C 1}. 

Court-fees Act — 

(’44) Chitaley, S. 7 (xi), N. 4, Pt. 1. 

(’36) B. V. Aiyer, P. 168, Pt. 7. 

M. S. Venlcatarama Iyer — for Appellant. 

Qovt. Bleader, Pais, Lobo and Alvares — 

for Respondents*. 

Order op Reference 

Rajamannar J. —The substantial ques- 
tion in this appeal is whether the plaint haS' 
been properly valued for purposes of court- 
fee and jurisdiction. The suit was brought, 
for delivery of possession of certain lands- 
in an inam village and for mesne profits. 
The appellant was the plaintiff. There were 
two defendants. Defendant 1 was the inam- , 
dar (landholder) and defendant 2 was a. 
person who had obtained possession of the 
suit properties from defendant 1 . The plain¬ 
tiff alleged in the plaint that he was entitled- 
to occupancy rights in the lands and the 
landholder (defendant 1) was not entitled to 
lease the lands to defendant 2 and to pui 
him in possession. The plaintiff admits that 
defendant 1 is the landholder and that be is- 
entitled to the rent on the land. The suit 
was valued under S. 7 (v) (o), CJourt-fees 
Act, at fifteen times the net profits which, 
according to the plaintiff arose from the 
lands during the year next before the date 
of the presentation of the plaint. The Dis¬ 
trict Judge has held that the plaintiff’s- 
method of calculation of the net profits is 
wrong because in arriving at the net profits 
he had deducted from the gross income the 
amount of rent payable on the land. The 
District Judge directed the deficit court-fe& 
to be paid and remanded the suit to the 
lower Court to be disposed of according, 
to law. 
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Ib the appeal the learned advocate for 
the plaintiff-appellant urged two grounds: 
(i) that the plaint was valued on a wrong 
basis and that it really falls under s. 7 (xi) 
(e), Court-fees Act; and (2) that the method 
of calculation of the net profits adopted by 
him is correct. There is no substance in the 
first contention. Even if anything can be 
said in favour of the appellant if the suit 
bad been instituted only against the land¬ 
holder, it is impossible to treat the present 
suit, filed as it is not only against the land¬ 
holder but also against defendant 2 who 
according to the plaintiff is really in the 
position of a trespasser, as a suit falling 
within that provision of the Court-fees Act. 
I am unable to agree with the reasoning in 
a.i.r. 1925 Sind 275^ which was relied on by 
the advocate for the appellant. The second 
contention of the appellant turns on the 
question whether in the calculation of the 
net profits under S. 7 (v) (c), Court-fees Act, 
the rent or melwaram admittedly payable 
on the land should be deducted from the 
gross income. The District Judge following 
the decision of Chandrasekhara Aiyar J. in 
1942-1 M. Ij. J. 569^ had held that such a 
deduction is not permissible. For the appel¬ 
lant it is argued that to arrive at the net 
profits it is necessary that the rent which is 
a first charge on the land should be deducted. 

With great respect I am unable to agree 
with Chandrasekhara Aiyar J. and I think 
that his decision requires reconsideration. 
The learned Judge held that in the context 
in which the words "net profits” are used in 
tho Court-fees Act they meant the net 
income from the land after deducting from 
the gross yield the charges of labour and 
cultivation. Logically I fail to see why if 
the charges of labour and cultivation have 
to be deducted, the rent on tho land should 
not be. In fact the rent will form item i in 
the outlay for earning income from tho 
land. It is well-known that even in the cal¬ 
culation of mesne profits as against a tres¬ 
passer deduction is made of revenue or rent 
and other outgoings in rosiiect of the land. 
Cases in which if the rent is deducted the 
result may be that the liabilities far exceed 
tho income do not present any difficulty 
because tho Legislature has provided for 
such cases in the last part of s. 7 (v) (c), 
namely, 

1. C25) 12 A. I. B. 1925 Sind 275 : 87 I. C. 1002, 

Secy, of State v. Dinshaw Navroji. ’ 

2. (’42) 29 A.I.R. 1942 Mad. 585 : 203 I. C. 457 : 
1942-1 M. L. J. 5C9, Ratnavelu Pillai v. Varada- 
raja Pillai. 


“where no such net profits have arisen therefrom 
~-tbe amount at which the Court shall estimate the 
land with reference to the value of similar land in 
the neighbourhood.” 

It does not appear to me to be a reason, 
able construction of the words "net profits” 
to hold that in tho calculation of such net 
profits there should be no deduction of tho 
amounts paid by way of rent or other 
statutory dues. The only decision which has 
some bearing on this question is 68 M. L. j. 
755,^ a decision which was very properly 
brought to my notice by the learned Govern¬ 
ment pleader. There in construing s. 7 (v) 
(d). Court-fees Act, it was held that in asses- 
sing the market-valuo of lands in an estate 
the Court should determine the value of the 
kudivaram interest in the lands leaving 
allowance for the melwaram right which 
was not in dispute. It should not be over¬ 
looked that in this case the plaintiff does not 
claim any right to the entire interest in the 
land. He concedes the melwaram interest 
of defendant l (the landholder) and his 
claim is only in respect of the kudivaram 
interest. In this view also it appears to bo 
unjust to call upon the plaintiff to value 
also the melwaram interest which would bo 
the eventual result if tho construction 
pressed upon mo by the contesting respon- 
dent in the case is accepted. As in my 
opinion the decision in 1942-1 M. L. J. 569^ 
requires reconsideration, the case may be 
beard by a Division Bench. 

CIn pursuance of the aforesaid Order, the 
appeal coming on for hearing, tho Court 
delivered the following Judgment] : 

Leaoh C. J. —The short question in this 
appeal is whether 1942-1 M.L. j.5G9^ was rightly 
decided. The appellant in the present case is 
the plaintiff in tho suit, which ho filed in 
the (IJourt of the Subordinate Judge, Maya- 
varam, for recovery of possession of certain 
lands in an inam village and for payment 
to him by defendant 2 of mesne profits. 
Thero aro two defendants. Defendant i is 
the landholder. Defendant 2 has been ad¬ 
mitted into possession of the property by 
defendant 1 . Tho plaintiff says that ho is 
entitled to occupancy rights in the land and 
that the landholder had no right to lease 
the land to defendant 2 . lie valued the relief 
under s. 7 (v) (c), Court-fees Act, at fifteen 
times the net value of the kudivaram,. Ho 
deducted the rent payable to the landlioldor 
and the cost of cultivation including labour 
charges. I n 194 2- 1 M. L. J, 569" Chandra- 

3. (’35) 22 A.I.R. 1935 Mad. 569 : 58 Mad. 1051 • 
157 I. C. 94 : 68 M. L. J. 755, Maroof Sahib v 
Ayjakanna Nuicker. 


324 Madras Lakshmipathiraju v, Venkataswami (Somayya J.) A.I. R. 


sekhara Aiyar J. construed S. 7 (v) (c) as 
meaning the net income from the land after 
deducting from the gross yield merely the 
charges incurred for cultivation and labour. 
He considered that the plaintiff in such a 
case as this was not entitled to make any 
deduction in respect of the melwaram. 

The Subordinate Judge directed the plain- 
tiff to calculate the net profits in accordance 
with the judgment in 1942-1 M. L. J. 569^ and 
pay the deficit court.fee within a certain 
time. As this was not done he dismissed the 
suit. The plaintiff appealed to the District 
Judge, who agreed with the Subordinate 
Judge, but at the same time allowed a fur. 
ther deduction to be made in respect of 
expenses. The appeal is from the judgment 
of the District Judge. In the first place this 
appeal came before Hajamannar J. who re. 
ferred it to a Bench for decision as he dis¬ 
agreed with the opinion of Chandrasekhara 
Aiyar J. In our judgment 1942-1 M. L. J. 
669^ was wrongly decided. When constru- 
ing the words “net profits*’ the Court has to 
have regard to the subject-matter of the 
suit, here the kudivaram right. The plain¬ 
tiff is merely entitled to the kudivaram^ 
and the value of that right can only be 
arrived after deducting what he has to pay 
to the landholder by way of rent and, of 
course, the expenses incurred by him in 
cultivating the land. The judgment of Ven- 
katasubba Rao J. in 68 Mad. 1061^ which had 
reference to court-fee payable under S. 7 (v) 
(d) of the Act is very much in point. We 
may add that the learned Government 
pleader on behalf of the Government ac¬ 
cepts the contention of the plaintiff. The 
appeal will be allowed and the suit will be 
remanded to the Subordinate Judge for deci¬ 
sion on the merits after collecting any extra 
court-fee which may be payable on the basis 
indicated in this judgment. The Subor¬ 
dinate Judge will fix the time within which 
the extra court-fee, if any, is to be paid. 
The costs of the appeal will be made costs 
in the suit. 

c.r.k./g,b. Appeal allowed. 

[Case No. 171.] 

A. I. R. (83) 1946 Madras 324 

Somayya J. 

Kovvuru Ijakshmipatliiraju and others 

— Appellants 

V, 

Jagani Venkataswami and others —• 

Respondents. 

Second Appeal No. 2479 of 1944, Decided on 
9th November 1945, against decree of Sub-Jadge, 
Vizagapatam, in A, S. No. 73 of 1944. 


(a) CivU P. C. (1908), O. 21, R. 103 — Suit 
filed after one year after passing of order 
under O. 21, R. 101—Suit when not barred by 
Limitation Act, Art. IIA. 

A purchaser of one-fourth share in a mortgaged 
property, who was not made a party to the mort¬ 
gage suit applied under O, 21, R. 101 for re-deli¬ 
very of the property purchased by the mortgagee 
in the execution of his mortgage decree, but it 
was rejected by an order on 20th October 1938. 
He filed a suit on 8th December 1940, i. e., more 
than a year after the said order, for redemption of ' 
the mortgage and delivery of the properties men¬ 
tioned in the plaint on the ground that those pro¬ 
perties had been allotted as and for the one-fourth 
share which he purchased, or in the alternative 
for partition and delivery of the one-fourth share 
of the lands that were mortgaged. It was conten¬ 
ded that the salt was barred under Art. IIA, 
Limitation Act : 

Held (1) that if the title which was put forward 
as the basis of a suit was the same as the title 
which was put forward in execution proceedings 
as the basis for an order in a party’s favour, then 
O. 21, R. 103 would be a bar but not otherwise ; 

[P 826 0 1] 

(2) that in the absence of knowl^ge of the 

allegations in the petition on which the order was 
passed, it could not be said that the cause of ac¬ 
tion or the title on which this suit was based was 
the very same title on which relief was asked in 
the petition, and, therefore, O. 21, R. 103 was not 
a bar ; [F 326 C 1, 2] 

(3) that as the relief of redemption and parti¬ 
tion asked for in the present suit could not be got 
in the execution department, the fact that the 
plaintiff did not pursue the remedies given under 
the execution chapter would not bar the later 
suit : (’46) 33 A. I. R. 1946 Mad. 76, Rel. on. 

CP 326 O 2] 

C* c« — 

(’44) Chitaley, O. 21, R. 103, N. 2, Pt. 1. 

(’41) Mulla, O. 21, R. 103, Page 916 "Suit by 
.... right’’ Pt. (d). 

(b) Civil P. C. (1908), O. 6, R. 17 — Amend¬ 
ments when to be allowed. 

Too technical a view should not be taken by 
Courts in discharging their duties as to amend¬ 
ments. All amendments which do not throw an 
unnecessary and unreasonable burden on the other 
side should be allowed, and only those amendments 
wbioh cannot be compensated by an award of 
costs should be refused, [P 326 C 1, 2] 

CPC ■ 

(*44) Chitaley. O. 6, B. 17, N. 2. 

E. Venkatesam — for Appellants. 

S. Bamamurthy — for Respondents. 

Judgment. — The suit has been dis¬ 
missed as barred under Art. IIA of sch. I, 
Limitation Act, as having been brought more 
than one year after an order was passed 
under R. 101 of O. 21, Civil P. C. The appel¬ 
lants are the purchasers of one-fourth right 
in certain properties which were mortgaged 
under Ex. P-1. K. Appalanarasimharaju and 
six others executed the mortgage, Ex. P*li 
on 26 th October 1916. The mortgaged pro¬ 
perty consisted of about 24 acres which were 
held jointly by the several mortgagors. One 
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of the mortgagors, K. Appalanarasimharaju, 
executed a sale-deed of a fourth of the pro¬ 
perty under Ex. p.2, dated 18th February 
1918, for a stated consideration of Es. 300, 
which was directed to be paid to the mort¬ 
gagee under ex. p-i. The property that was 
sold was 6 acres being an undivided one- 
fourth of property which is described to have 
been held jointly by the vendors and the 
others and to be situated within the boun- 
daries given in Para. 3 of Ex. P.2. The mort¬ 
gagee filed o. S. No. 769 of 1925 to recover 
the amount due under Ex. p.l. But unfortu¬ 
nately he did not implead tbe subsequent 
purchaser under Ex. p.2. A final decree was 
passed in that suit and the properties were 
brought to sale and purchased by the decree- 
holders. They obtained possession of the pro¬ 
perties purchased by them and thereupon 
the plaintiffs in this action filed E. A. No. 170 
of 1938 asking for re-delivery of the property 
which had been purchased by them. This 
was refused by an order, Ex. D-5, dated 20th 
October 1938. The present suit was filed on 
8 th December 1940, for redemption of the 
mortgage, Ex. P-1, and for delivery of the pro¬ 
perties mentioned in the schedule attached 
to the plaint on the ground that those pro¬ 
perties had been allotted as and for the one- 
fourth share which he purchased, or, in the 
alternative for one-fourth share of the lands 
that were mortgaged under Ex. P-l. No 
doubt, there is no definite prayer that the 
one.fourth of the entire mortgaged proper¬ 
ties should be given to him after partition, 
but that is obviously the sense and intend¬ 
ment of the plaint. This was sought to be 
made clear by an application for amend¬ 
ment. But curiously, though the application 
was made three months before the suit came 
on for trial, it was dismissed and that has 
led to some complication. The application 
was dismissed on tbe ground that the nature 
of the suit will be changed. But it is difti- 
cult to see how it is. In para. 8, cl. (b), tbe 
plaintiff asked in the alternative that he 
might bo given one-fourth share of the mort- 
gaged properties. The amendment was that 
it might be given to him after partition. This 
is merely clarifying the position w’bich bad 
already been put forward in tbe plaint and 
it W'as obviously a case for allowing tbe 
amendment. Too technical a view, I regret 
|to find, is being taken by the subordinate 
Courts of late in discharging their duties as 
to amendments. All amendments which do 
not throw an unnecessary and unreasonable 
burden on the other side should be allowed 
and only those amendments which cannot 


be compensated by an award of costs—they 
alone—should be refused. Here is a case in 
which the plaint itself had obviously asked 
for a delivery of tbe one-fourth share of the 
entire properties and tbat was obviously 
,meant to be after partition; and when the 
matter was sought to be put more clearly, 
all kinds of technical pleas were evidently 
advanced by the defendant; and as I said 
before, it is regrettable to find that these 
were upheld by the District Munsif. I allow 
the formal amendment. This, however, does 
not solve the difficulty raised in the suit. 
The main defence was that the suit is barred 
by limitation as it w’as filed more than one 
year after the date of the order dismissing 
E. A. No. 170 of 1938. This objection has been 
upheld; but I am unable to agree with the 
decision of the lower Courts. The bar under 
R. 103 of O. 21 runs in these terms: 

"Any party not being a judgment-debtor against 
whom an order is made under R. 98, R. 99 or 
R. 101 may institute a suit to establish the right 
^bicb he claims to the present possession of the 
property; but, subject to the result of such suit (if 
any), the order shall bo conclusive." 

Rule 63 of tbe same order runs in these 
terms : 

"Where a claim or an objection is preferred, 
the party against whom an order is made may 
institute a suit to establish the right which 
he claims to the property in dispute, but, subject to 
the result of such suit, if any, the order shall be 
conclusive." 

Leaving out the other portions of the two 
rules which are not material for our pur¬ 
pose, tbe wording in so far as it is material 
may be set out thus: 

Rule 63 Rule 103 

"may institute n suit to "May institute a suit to 
establish the right which establish the right which 
he claims to the property he claims to the pre¬ 
in dispute. . . seitt possession of the 

property. . . ." 

Tho difference between tbe expression “may 
institute a suit to establish tho right which 
he claims to tho property in dispute” and the 
expression “may institute a suit to establish 
the right which he claims to the present pos¬ 
session of tho property” is, I think immaterial. 
As has been held by this Court the order in 
the execution department will he conclusive 
as regards tho title of tho parties if no suit 
is filed within one year. So far as tho exe¬ 
cution department is concerned, the enquiry 
is no doubt confined to the question whether 
the person objecting to delivery or claiming 
re-delivery in one case or objecting to the 
attachment in the other case w’as in i^osses- 
sion in bis own right and not on behalf of 
the judgment-debtor. But once an order is 
made against a particular party, be he the 
decree-holder or tbe objector, the suit should 
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be filed by the unsuccessful party, and if 
not, the right which he claims to the pro¬ 
perty will be lost. It is enough in this con¬ 
nection to refer to a recent decision of the 
Chief Justice and Hajamannar J. in l9i5-2 
M. Ij. j. 403.^ Rajamannar J. who delivered 
the judgment has gone into the question at 
length and after referring to the earlier 
decisions of this Court and of the other 
Courts, has pointed out that if the title 
which is put forward as the basis of the suit 
is the same as the title which is put forward 
in the execution proceedings as the basis for 
an order in his favour, then R. 103 will be a 
bar but not otherwise. One case which is 
referred to in that judgment is instructive, 
and that is the decision of the Calcutta High 
Court in 30 c. w. N. 163.^ There, the land¬ 
lords obtained a decree for arrears of rent 
and in execution of that decree purchased 
the holding and took possession. Later on, 
they were dispossessed by an order of the 
Court passed at the instance of the defen¬ 
dants who claimed possession of the pro¬ 
perty on their own account and not on 
behalf of the judgment-debtors. More than 
a year afterwards, the landlords abandoned 
the rights under their auction-purchase in 
execution sale and filed a suit for ejectment 
on the ground that the tenants wrongfully 
parted with the holding, that the transfer 
worked out a forfeiture of the tenancy and 
that the transferees were therefore liable to 
be ejected. The order passed by the Court 
in the execution proceedings was sought to 
be relied on to defeat the plaintiffs’ claim 
for possession. 

It was then pointed out that the cause of 
action for the two suits, one under R. 103 
and the other on forfeiture of the tenancy 
on account of the alienation were quite dif¬ 
ferent. It was further pointed out that in 
the later suit the plaintiffs actually ac¬ 
quiesced in the validity of the order passed 
under O. 21, R. lOl and in fact gave up their 
rights under their purchase in execution 
sale. But they only claimed rights which 
were given to them under the Bengal Ten¬ 
ancy Act. It was pointed out that in such 
cases, the one year rule will not apply. In 
the present case, unfortunately, the petition 
on which the previous order was passed has 
not been exhibited. It is not known what 
exactly the allegations were. Therefore, i t 

1. (’46) 33 A. I. R. 1946 Mad. 76 : 1945-2 M.L.J. 
403, Kaleswarar Mills Ltd- v. Govlndaswami 

2. (’26) 13 A. I. R. 1926 Cal. 377: 90 I. C. 676:30 
C. W. N. 163, Ambicacbaran Bakta v. Ram 
Prosad Chaterjee, 


cannot be said that the cause of action or 
the title on which the present suit is based 
was the very same title on which the relief 
was asked in E. A. No. 170 of 1938. That is 
enough to dispose of the matter. But it may 
be pointed out that there is yet another rule 
which is laid down by this Court and that 
is, if the relief that is asked in the later suit 
is not one which the plaintiff could have got 
in the execution department, then the fact 
that he did not pursue the remedies given 
under the execution chapter will not bar the 
later suit. The present suit is one for redemp¬ 
tion. The plaintiffs recognise that without 
redemption and without offering to pay the 
amount due under the mortgage he cannot get 
the relief of possession. That is one distinc¬ 
tion. The other is that in the present suit he 
asks, at any rate, in the alternative, for parti¬ 
tion and delivery of his one-fourth share. This, 
again, he cannot get in the execution depart¬ 
ment. If, in the execution department he 
had said that be was entitled to an undi¬ 
vided one-fourth of the whole, he would 
have been told that he could not get relief 
by way of partition in the petition, B. A. 
No. 170 of 1938. For these reasons, I hold 
that the suit was not barred under Art. IIA, 
Limitation Act. 

There is yet another question raised that 
the suit is only one for partial redemption 
and that it does not lie. The mortgagee 
decree-holder has already become the owner 
of the other three-fourths, his purchase of the 
other one-fourth being invalid as be did not 
implead the purchaser of that one-fourth. It 
is a matter for consideration by the lower 
appellate Court whether, when the mort- 
gagee has himself become the owner of a 
part of the mortgaged property the indivi¬ 
sible character of the mortgage has not been 
split up, and whether a suit by a purchaser 
of the remainder of the mortgaged property 
is not entitled to redemption. Even if a 
finding is to be recorded against the plain¬ 
tiffs on that point, it would still be a matter 
for consideration by the Subordinate Judge 
whether on the facts of this case he ought 
not to allow the plaintiffs to redeem the 
whole property by paying the whole amount. 
The decree of the lower appellate Court is 
set aside and the appeal remanded for dis¬ 
posal according to law in the light of the 
observations made above. Court-fee paid on 
the memorandum of second appeal shall be 
refunded; other costs shall be provided for 
in the revised decree of the lower apx)6llate 
Court. No leave. 

c.R.k./d.r. Case remanded. 
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[Case No. 172.] 

A. 1. R. (33) 1946 Madras 327 

Leach G. J. and Patanjali Sastri J. 

Commissioner of Income-tax, Madras — 

Applicant 


Motors and General Stores, Ltd., Bohbili 

— Respondent. 

Referred Case No. 17 of 1945, Decided on 18th 
January 1946, from order of Income-tax AppeUate 
Tribunal. 

Income-tax Act (1922), S. 10 (2) (vi)—Allow¬ 
ance for depreciation — Oil mill working only 
for part of year—Assessee owner is entitled to 
deduct full allowance and not proportionate to 
period of working. 

An assessee, owner of an oil mill who has actually 
used the plant and machinery of the mill for the 
purposes of his business in the previous year only 
for a period of two months and some days can be 
granted a depreciation allowance under S. 10 (2) (vi) 
for the whole period of the previous year and not 
proportionate to the period of actual working. Sec¬ 
tion 10 (3) which only makes provision to meet a 
situation where the machinery is used in part for 
the business of the assessee and in part for other 
purposes, does not apply to the case as the word 
‘wholly’ in that section does not mean wholly 
throughout the year. Similarly, S. 26 (2) does not 
aSect the question as it is not concerned with the 
coinputation of tax, but with the person upon 
whom the liability is imposed : (’43) 30 A. 1. B. 
1943 P. C. 124, Ref. and Expl. [P 327 C 2; 

P 328 C 1] 

C. S. Rama Rao Sahib — for Applicant. 

T. V. ViswanaCha Aiyar — for Respondent. 

Leach C. J. — The assessee is a limited 
liability company. During tbe whole of the 
year of account G942-43) it carried on busi¬ 
ness in electrical stores in the distribution 
of electricity. For part of the year, namely, 
from 23rd January 1942 to 3lst March 1942, 
it also carried on an oil mill business. 
Although the oil mill had only worked for 
two months and seven days in the year of 
account,* the company claimed to be entitled 
to deduct the full allowance for depreciation, 
contemplated by s. 10 (2) (vi), Income-tax 
Act. The Income-tax Officer held that the 
company was only entitled to a propor¬ 
tionate allowance and this decision was 
accepted by the AppeUate Assistant Com¬ 
missioner. On appeal by the assessee to the 
Income-tax AppeUate Tribunal, the decision 
of the AppeUate Assistant Commissioner was 
reversed. The tribunal held that on the 
wording of the section, the assessee was en¬ 
titled to an allowance as if the machinery 
had been worked throughout the year. At 
the instance of the Commissioner of Income, 
tax, Madras, the tribunal has, under S. 66 (1) 
of the Act, referred to this Court the follow- 
‘ing question: 


“Whether on the facts and in the circumstances 
of tbe case when the assessee actually used the 
plant and machinery for the purposes of his busi¬ 
ness in tbe previous year only for a period of two 
months and seven days, the assessee can be grant, 
ed a depreciation allowance under S. 10 (2) (vi) for 
the whole period of the previous year in question?” 

While conceding that there is no indication 
in cl. (vi) of sub-s. ( 2 ) of s. lo that the allow¬ 
ance for depreciation is dependent on a time 
factor and that if the clause stood alone the 
assessee would be entitled to the full allow¬ 
ance. Mr. Rama Rao Sahib on behalf of 
the Commissioner says that sub-s. (8) of S. 10 
and sub-s. (2) of s. 26 govern the clause and 
make it necessary to read it as the depart¬ 
ment has read it. We can find nothing in 
3ub-s. (3) of S. 10 or in sub-s. (2) of S. 26 to 
support this argument. Sub-section (3) of 
s. 10 reads as follows : 

“Where any building, machinery, plant or furni¬ 
ture in respect of which any allowance is due 
under cl. (iv), cl. (v), cl. (vi) or cl. (vii) of sub-s. (2) 
is not wholly used for tbe purposes of the business, 
profession or vocation, tbe allowance shall be res¬ 
tricted to the fair proportional pact of tbe amount 
which would be allowable if such building, machi¬ 
nery, plant or furniture was wholly so used.” 

This sub-section only makes provision to 
meet a situation where the machinery is 
used in part for the business of the assessee 
and in part for other purposes. In this case 
the machinery of the oil mill was used 
wholly for the assessee’s business. The word 
‘wholly* does not mean wholly throughout 
the year. Clearly sub-s. (3) cannot deprive 
the assessee of what he is entitled to under 
cl. (vi) of sub-s. (2). Section 26 (2) is merely 
a provision to meet the case where a person 
carrying on a business, profession or vocation 
is succeeded in the course of the year of ac¬ 
count by another person who carries on the 
same business, iirofession or vocation. The 
Privy Council pointed out in i.Ij.ii. (1943) 2 
cal. 524^ that this sub-s. (2) of S. 26 is not 
concerned with the computation of tax, but 
with the person upon whom the liability is 
imposed. When one wants to compute what 
is payable by way of tax, one has to go 
to section lo. 

Mr. Rama Rao Sahib has suggested that 
the judgment in this case supports his argu¬ 
ment but we do not agree. There the ap¬ 
pellant company had taken over the business 
of another company as and from 2nd Decem¬ 
ber 1936. The company whose business was 
taken over had worked at a loss and its un¬ 
appropriated depreciation allowance stood 

l. (’43) 30 A.I.R. 1943 P. C. 124 ; I.L.R. (1943) 2 

Cal. 524 : I.L.R. (1943) Kar. P. C. 141 : 70 I. A. 

100 : 208 I. C. 434 (P.C.), Indian Iron and Steal 

Co., Ltd. V. Commissioner of Income-tax, Bengal. 
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at a very large fi^re. The contract between 
the two companies contained a clause as¬ 
signing to the appellant company, so far as 
was capable of being assigned, any claim 
which the old company had in respect of un¬ 
absorbed depreciation allowance. By virtue 
of this assignment, the appellant company 
claimed to be entitled to set off against its 
profits the unabsorbed depreciation allow¬ 
ance of the old company, but the Privy 
Council held otherwise. This was the sole 
Question in the appeal. The question now 
before us was not even raised before their 
Lordships. Inasmuch as their Lordships did 
hold that s. 26 ( 2 ) as it was before its amend¬ 
ment was not concerned with the computa¬ 
tion of tax, their judgment, if anything, is 
against the argument now advanced on 
behalf of the Commissioner. 

We hold that the Income-tax Appellate 
Tribunal rightly decided the case and con¬ 
sequently answer the question referred in 
the affirmative. We may add that this in¬ 
terpretation of the section will not affect the 
income-tax authorities detrimentally. The 
depreciation can only be allowed to the ex¬ 
tent of the cost of the machinery and the 
allowance of the full amount for the year 
of account will mean that the benefit con¬ 
ferred on the assesses by s. 10 ( 2 ) (vi) will 
be more quickly worked out. The Commis¬ 
sioner must pay the costs of the assesses — 
RS. 250. 

C.R.k./d.R. Meference answered. 


[Case No. 173.] 

A. I. R. (33) 1946 Madras 328 
Leach C. J. and Lakshmana Rao J. 

Chem Abbheong represented by K, N. K. 
Subramaniam Chettiar — Appellant 

v. 

M. A. Pacliiri Mahomed Rowther and 
others — Respondents. 

Letters Patent Appeal No. 74 of 1944, Decided 
on 28tb November 1945, from judgment and 
decree of Byers J. in S. A. No. 330 of 1943, 
D/- 7th August 1944. 

(a) Civil P. C, (1908), S. 83, Explanation — 
Alien enemy — Person carrying on business 
Federated Malay States, Government of 
which was not at war with United Kingdom- 
Territory occupied by eneniy army—Person is 
not alien enemy and can sue in British Indian 
Courts. 

The word ‘Government’ in the explanation to 
S. 63 must mean the recognized Government of 
the country and does not include any enemy army 
in temporary occupation of the country. Conse¬ 
quently, a person carrying on business in the 
Federated Malay States, the Government of which 
is not at war with the United Kingdom, is not an 


alien enemy within the meaning of the seotioik 
'and can bring a suit in British Indian Coarta even 
though the territory may have been occupied by 
the Japanese army at the time of bringing the- 
Buit. £P 329 0 2} 

C. P. C. — 


(’44) Chitaley, S. 83, Notes 2 and 3. 

(b) Defence of India Rules (1939), Rr.'2 and 
97 and Part XV—Enemy territory, meaning ot 
—Temporary occupation by enemy army does- 
not render it ‘enemy territory*—Person carry¬ 
ing on business in Federated Malay States* 
which were occupied temporarily by Japanese 
army is not enemy and can sue in Britishi 
Indian Court : Second Appeal No. 330 of 1943, 
D/- 7th August 1944, REVERSED. 

The words ‘not being an area in the occupation of 
His Majesty or of a State allied with His Majesty* 
in R. 2 (2) (a). Defence of India Btiles, can only be 
read as meaning ‘not being an area which was in 
the occupation of His Majesty or of a State allied 
with His Majesty.’ Where the area was in the 
occupation of His Majesty or of a State allied with- 
His Majesty, the mere fact that the territory is 
temporarily overrun by the enemy will not make 
it an enemy territory unless the Central Govern¬ 
ment thinks fit to declare such territory as enemy 
territory under B. 2 (2) (b). [P 330 0 1, 21 

A person carrying on business at Penang in the 
Federated Malay States instituted a suit in the Bri¬ 
tish Indian Court. The Buit was dismissed and the 


plaintiff appealed. Before the hearing of the appeal 
Penang was occupied by the Japanese army. The 
question was whether the appeal was maintainable: 


Meld that as Penang was not at any time 
material to the suit enemy territory the plaintiff 
was not an enemy within'tbe meaning of Br. 2 and 
97, Defence of India Buies. The fact that the 
territory was occupied by the enemy army did not 
render it enemy territory. Consequently, the pro¬ 
visions of Part XV of the Buies did not apply to- 
the case and the appeal was maintainable: Second 
Appeal No. 330 of 1943\ D/- 7ih August 2944, 
reversed; (*43) 30 A. 1. B. 1948 Mad. 743 and 
(’44) 31 A.l.B. 1944 Mad. 239, Rel. on; 1943 A.C. 
203, Disting. [P 330 G 2] 

(c) Interpretation of statutes—Law codified 
— Court cannot go outside Code. 


Where a statute is expressly said to codify the 
law the Court is not at liberty to go outside the 
Coda because before the existence of that Coda- 
another law prevailed: 1891 A. C. 107, Sel. on. 

[P 381 C IJ 

, C. P. C. — 

(’44) Chitaley, Pre. Note 4. 

JT. Srinivasan — for Appellant. 

Zf. S. Venhatarama Iyer and T, S. Venkata^ 
rama Iyer — for Bespondents. 


Leaoh C. J.—This appeal has given rise 
to an interesting argument, but when the 
statutory provisions with which it is con¬ 
cerned are examined the decision does not 
present great difficulty. On 27th August 1988 
the appellant, .a Chinaman, carrying on 
business at Penang in the Federated Malay 
States, instituted a suit in the Court of the 
District Munsif of Pattukottai, the suit 
which has given rise to this appeal. He hadi 
business dealings in Penang with one Sheik- 
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All, who was the assignee of a mortgage 
created on 80th August 1922 by the father of 
defendants 1, 2 and S. On 23rd April 1930 
Sheik Ali left a will under which he be¬ 
queathed all his properties to the plaintiff 
in satisfaction of money which he owed to 
him. The testator died on 28 th May 1930. 
The ■ suit was to enforce payment of the 
amount due under the mortgage of 30th 
August 1922, the property covered by it 
being situate in the jurisdiction of the Dis¬ 
trict Munsif of Pattukottai. The cause title 
shows ten defendants. As we have indicated, 
defendants 1 to 3 are the sons of the mort¬ 
gagor. Defendants 4, 5, 6 and 7 are the heirs 
of a subsequent mortgagee. Defendants 8, 9 
and 10 are the heirs of defendant 1 who 
died pending the suit. 

By a judgment dated l6th August 1941 
the District Munsif of Tanjore, to whose 
Court the suit bad been transferred, dis¬ 
missed it. He found on the issues raised by 
the defendants that the testator was not of 
sound disposing state of mind when he exe¬ 
cuted the will, that the will was invalid 
under the Muhammadan law and that the 
mortgage.deed had in fact been discharged 
by a payment made to the brother of the 
testator. The plaintiff appealed to the Court 
of the District Judge, West Tanjore, but the 
District Judge transferred the appeal to the 
Court of the Subordinate Judge. The appeal 
was filed on 20th October 1941 and was 
heard on 2nd October 1942. The Subordinate 
Judge gave his judgment on icth October 
1942. Ho found that the testator was in full 
possession of his mental faculties at the time 
of the execution of the will, that tho will 
was valid, and that the mortgage-debt had 
not been discharged. Defendants 4 to 7 ap. 
pealed to this Court. Tho appeal was heard 
by Byers J. who allowed it on the ground 
that the appeal to the Subordinate Judge 
was not maintainable because at the time of 
tho hearing the plaintiff was an enemy within 
the meaning of R. 97, Defence of India 
Rules, read with It. 2. Between the filing of 
the appeal in tho District Court and the 
hearing of it by tho Subordinate Judge the 
Japanese had overrun the whole of the 
Federated Malay States and the Straits 
Settlements. Singapore was occupied by the 
Japanese on l5th February 1942 but the 
date of their occupation of Penang has not 
been given. It was some short time before 
the occupation of Singapore. In interpreting 
Defence of India Rules which have 
hearing on the matter the learned Judge 
placed great reliance on the decision of the 


House of Lords in 1943 A. C. 203.^ The 
learned Judge gave a certificate which has 
allowed the plaintiff to file the present 
appeal under ol. 15, Letters Patent. 

Before examining the provisions of B. 2 
and B. 97, Defence of India Rules, we will 
look at the provisions of S.83, Civil P. C. 
This section was not referred to by the 
learned Judge. It reads as follows : 

“(1) Alien enemies residing in British India 
with the permission of the Central Government, 
and alien friends, may sue in the Courts of British 
India, as if they were subjects of His Majesty. 

(2) No alien enemy residing in British India 
without such permission, or residing in a foreign 
country, shall sue in any of such Courts. 
Explatuxiion Every person residing in a foreign 
country the Government of which is at war with 
the United Kingdom of Great Britain and Ireland, 
and carrying on business in that country without 
a licence in that behalf under the band of one of 
His Majesty’s Secretaries of State or of a Secretary 
to the Central Government shall, for the purpose 
of 6ub-s. (2), be deemed to be an alien enemy re¬ 
siding in a foreign country.” 

The explanation is the important part of 
the section so far as this case is concerned. 
The plaintiff is not an alien enemy within 
the meaning of the section because the Gov¬ 
ernment of the Federated Malay States was 
not at war with the United Kingdom. The 
word “Government” must mean the recog¬ 
nised Government of the country. It would 
be doing violence to the wording of the sec¬ 
tion to hold that it includes an enemy army 
in temporary occupation of the country. 
Therefore, so far as the Code of Civil Pro- 
cedure is concerned, the plaintiff' was enti¬ 
tled not only to institute the suit but to 
proceed with the appeal in the subordinate 
Court. The Defence of India Rules are 
framed under sec. 2 , Defence of India Act, 
1939. Sub-rule (l) of B. 2 defines “enemy” 
as any person or State at war with His 
Majesty. Sub-rule ( 2 ) defines “enemy terri¬ 
tory” as moaning: 

■*(a) aoy area which is under the sovereignty of 
or administered by, or for the time being in the 
occupation of, a State at war with His Majesty 
not being an area in the occupation of His Majesty’ 
or of a State allied with His Majesty, and (b) any 
area which may be notified by the Central Govern¬ 
ment to bo enemy territory for the purposes of 
these rules or such of them as may be specified in 
tho notification.” 

Rule 97 is the first rule in Part xv, which 
relates to the control of trading with an 
enemy. It reads as follows: 

“For the purposes of this part the expression 
enemy means — 

(a) any state, or Sovereign of a State, at war. 
With His Majesty, or 

Sovfracbt (V/O) v. Van 
En Agentuur Maatschappij 
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(b) any individual resident in enemy territory, or 

(c) any body of persons constituted or incorpo. 
rated in enemy territory, or in, or under the laws 
of, a State at war with His Majesty, or 

(d) any other person or body of persons declared 
by the Central Government to be an enemy, or 

(e) any body of persons whether incorporated or 
not carrying on business in any place, if and so 
long as the body is controlled by a person who, 
under this rule, is an enemy or 

(f) as respects any business carried on in enemy 
territory, any individual or body of persons, whe¬ 
ther incorporated or not, carrying on that busi¬ 
ness.*’ 

If the plaintiff is to be regarded as being 
resident in enemy territory, or carrying on 
business in such territory, it is accepted that 
he could not have prosecuted the appeal in 
the subordinate Court until after the sus¬ 
pension of the hostilities. Byers J. consi- 
dered that the plaintiff was a resident in 
enemy territory within the meaning of 
R. 2 ( 2 ) (a). This rule differs in a material 


We are confirmed in our opinion when 
we look at cl. (b) of the rule. That clause 
provides that the Central Government may 
declare territory in any area to be enemy 
territory, that means territory in any part 
of the world. We can only gather the in¬ 
tention of. the Government of India in 
framing these rules from the wording, and 
looking at els. (a) and (b) of the rule it would 
appear that the intention of the Government 
was not to treat territory temporarily overrun 
by the enemy as enemy territory unless the 
need should arise. We are told that there 
has been no notification issued declaring 
Penang to be enemy territory and conse¬ 
quently it must be presumed that there was 
no necessity for treating it as such. The 
same question has arisen twice in cases 
tried on the original side of this Court by 
Chandrasekhara Aiyar J. who came to the 


respect from the corresponding provision in 
the English law. The corresponding provi- 
sion in the English law is Sec. 16 (l) of the 
Trading with the Enemy Act, 1939. It de¬ 
fines “enemy territory” as meaning “any 
area which is under the sovereignty of or in 
the occupation of a power with whom His 
Majesty is at war.” The words “not being 
an area in the occupation of His Majesty 
or of a State allied with His Majesty,” 
which appear in the Indian Rule, are not 
there. Under English Act, Penang after its 
occupation by the Japanese undoubtedly be¬ 
came enemy territory. The question then 
is, what is the meaning to be attached to 
the words “not being an area in the occu¬ 
pation of His Majesty or of a State allied 
with His Majesty” to be found in the Indian 
Rule? In our judgment they can only be 
read as meaning “not being an area which 
was in the occupation of His Majesty or of 
a State allied with His Majesty.” The words 
“not being an area” must have reference to 
the words “any area” with which the rule 
opens. Under the rule there are three cate- 
gories of enemy territory, namely, (i) ter¬ 
ritory which is under the sovereignty of a 
State at war with His Majesty, (ii) territory 
which is being administered by a State at 
war with His Majesty, and (iii) territory 
which for the time being is in the occupa¬ 
tion of a State at war with His Majesty. If 
the words “not being an area in the occu¬ 
pation of His Majesty” are not to be read 
in the way w© read them, the provision 
with regard to the territory occupied by the 
enemy would be meaningless because an 
area cannot be in the occupation of both at 
the same time. 


same conclusion. Those cases are (1948) 2 
M. L. J. 201^ and I. L. R. (1944) Mad. 124.^ 
As Penang was not at any time material 
to this suit enemy territory within the 
meaning of the Defence of India Rules, the 
plaintiff was not an enemy and, therefore, 
the provisions of Part xv of the Rules do 
not apply to him so far as this case is con¬ 
cerned. 

We do not regard the decision of the 
House of Lords in 1943 a. c. 203^ as having 
real bearing. Not only is the English law 
different but the facte are different. There 
the respondents, a Dutch Company, carry¬ 
ing on business at Rotterdam chartered a 
vessel to the appellants. This was before 
the outbreak of the war between Britain 
and Germany in September 1939. After the 
war had begun disputes arose between the 
parties and the respondents sought arbitra¬ 
tion in London in accordance with the pro¬ 
visions of the Chai’terparty. This was in 
April 1940. The Germans did not invade the 
Netherlands until May 1940. After this event 
had happened the appellants refused to pro¬ 
ceed 'with the arbitration on the ground 
that the respondents should be treated as 
alien enemies. In this attitude the appel¬ 
lants were supported by the arbitrator whom 
they had nominated. The result was that 
on 24th June 1941 the respondents took out 
a summons before the Master asking for the 


ippointment of an umpire. The Master ap¬ 
pointed an umpire and his decision was up- 

*. (’43) 30 A.I.R. 1943 Mad. 743 : 213 I. O. 3341 
(1943) 2 M. L. J. 201, Thenappa Chettiar v. 

Indian Overseas Bank Iitd. » -r « /, 

1. (*44) 31 A.I.R. 1944 Mad. 239 : I. L. R. (1944) 
Mad. 124, Manasseh Film Co. v. GemLoi Pictures 
Circuit. 



1946 


Madras 881 


Palaniappa V. Narayanan (Bell J.) 


held by Asquith J. sitting in chambers. The 
appellants appealed. They contended that 
both under the common law and the Trad¬ 
ing with the Enemy Act, 1D89, the respon¬ 
dents were not entitled to proceed with the 
arbitration until hostilities had ceased. The 
Court of Appeal held that the respondents 
were not alien enemies at common law but 
that they must be treated as such under the 
Trading with the Enemy Act. During the 
hearing of the appeal counsel for the res¬ 
pondents intimated that there would be no 
difficulty in getting the sanction of the 
Treasury and Board of Trade to permit the 
arbitration proceeding and the hearing was 
adjourned to enable them to obtain permis¬ 
sion. The Treasury and Board of Trade 
both gave their sanction and consequently 
the appeal was dismissed. The appellants 
appealed to the House of Lords. The House 
of Lords held that under the Act and at 
common law the arbitration could not be 
proceeded with during the war. Their Lord- 
ships also held that neither the Treasury 
nor the Board of Trade could with retros¬ 
pective effect give sanction to such a course. 
The result was that the appeal was allowed 
and the summons taken out after the inva¬ 
sion of Holland by Germany was dismissed. 

We consider that Byers J. erred in ap. 
plying the principles laid down in that deci¬ 
sion to the present case. We have already 
indicated that if R. 2 (2) (a), Defence of 
India Rules, had been on all fours with 
S. 15 ( 1 ) of the English Trading with the 
Enemy Act, 1939, the Court would be bound 
to hold that Penang was enemy territory 
when the appeal to the Subordinate Judge 
came on for bearing and, therefore, could 
not be proceeded with. There is, however, an 
important difference between the two en¬ 
actments and of such a nature that the de¬ 
cision of the House of Lords relating to the 
Trading with the Enemy Act cannot have 
bearing here. Nor can the common law 
be applied in the present case. The suit 
w’as instituted in a mofussil Court. Even 
if the common law had apj^lied it 
cannot override an Indian statute. In 
|189l A. c. 107^ at p. 120 Lord Halsbury 
L. C. jKDinted out that where a statute is 
expressly said to codify the law the Court 
is not at liberty to go outside the Code be¬ 
cause before the existence of that Code 
another law prevailed. By reason of the 
provisions of the Code of Civil Procedure 

4. (1891) 1891 A. C. 107 : 60 L. J. Q. B. 145 : 64 
353 ; 39 W. R. 657, Bank of Rngland y, 
Vagliano Bros. 


the plaintiff had full right to sue and to 
prefer the appeal from the decision of the 
District Munsif. For the reasons given the 
appeal must he allowed and the ease re¬ 
manded to Byers J. to decide a question 
left open, namely, whether the will is valid 
according to Muhammadan law. The appel¬ 
lant is entitled to the costs of the appeal to 
this Court. The costs of the second appeal 
will abide the result of the further hearing. 
The appellant is entitled to a refund of the 
court-fee paid on the memorandum of 
Letters Patent appeal. 

c.r.k./k.s. Case remanded. 


[Case No, 174.] 

A. I. R. (33) 1946 Madras 331 

BELIi J. 

M, Palaniappa Chettiar — Petitioner 

V. 

Narayanan Chettiar — Respondent. 

CivU Revn. Petn. No. 241 of 1945, Decided on 
10th December 1945, from order of Dist, Munsif, 
Devakottah, D/- 11th January 1945. 

Civil P. C. (1908), O. 26, Rr. 1, 2 and 4 — 
Issue of commission is matter of discretion of 
Court after considering circumstances of case. 

A commission cannot be issued as a matter of 
right. It is a matter of discretion for the Court in 
the circumstances of each particular case and 
amongst those circumstances must be included the 
question whether that evidence cannot be adduced 
save through the particular witness mentioned in 
the application. It is necessary for the applicant 
to show that, unless a commission Issues to take 
the evidence of the person desired, it will be im¬ 
possible to place the necessary and relevant facts 
before the Court in support of his case: (’23) 10 
A.I.K. 1923 Mad. 321, Dissent.-, 12 I.C. 74 (Mad.), 
Expl. [P 332 C 1, 2] 

CPC — ** 

(’44) Chitaley, O. 26, R. 1. N. 2, Pt. 1. 

K. a. liama liter — for Petitioner. 

li. Ttangaswami Ayyangar — for Respondent. 

Order. — The learned counsel for the 
petitioner has said everything that he can 
say on behalf of his client, but I am satis¬ 
fied that this is not a case in which I should 
interfere with the order of the lower Court. 
The petition arises out of an application by 
the defendant in a suit under o. 26, Rr. 2 
and 4, Civil P. C., and s. 151 for the issue 
of a commission to examine a witness in 
Madras. The suit was filed in the District 
Munsif 9 Court, Devakottah, on a promis¬ 
sory note which had been executed by the 
defendant and had been endorsed to the 
plaintiff. The defendant apparently urged 
that the endorsement in some way or an¬ 
other was not valid, and in support of this 
contention he desired to adduce the evidence 
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of an advocate who has ceased to practise 
in that Court and is at present employed in 
Madras. He says that this gentleman was 
appearing in Court as an advocate in an¬ 
other case, in which the defendant’s wife 
was the plaintiff, and in which the endorser 
of the note appeared as a witness and was 
about to but somehow did nob produce in evi¬ 
dence the promissory note in question. It is 
said that the date on which this incident 
occurred was subsequent to the alleged date 
of the endorsement, the inference being, I 
suppose, that the date of the endorsement is 
fictitious. 

The respondents filed an affidavit saying 
that it was unnecessary to call this Madras 
gentleman because in the case referred to, 
he appeared with another advocate, who is 
still in Hevakottah and who can give, if 
necessary, the same evidence. The District 
Munsif considered these facts and conten¬ 
tions and held that it was unnecessary to 
take the evidence of the Madras gentleman, 
not only because the other advocate is still 
available if required but that the defendant 
was not without other means of proving 
this particular fact, if he so desired, and the 
District Munsif pointed out these other 
means in his order. Further more, he came 
to the conclusion that the application was 
a vexatious one, that is to say, that it was 
an abuse of the process of Court and was 
filed only with a view to protract the litiga¬ 
tion. On the facts this conclusion would nob 
seem to be out of the way. Two cases have 
been cited to me in support of the conten¬ 
tion that a party has an absolute right to 
an order for the issue of a commission to 
take evidence. The first was 46 Mad. 674,^ a 
decision of Wallace J. There the learned 
Judge held that a commission should issue 
as a matter of right unless the Court is 
satisfied that the application is an abuse of 
the process of Court. On the finding, there¬ 
fore, of the District Munsif that this parti¬ 
cular application was an abuse of the pro¬ 
cess of Court this case does not support the 
petitioner’s argument. With great respect 
to the learned Judge, I would not go so far 
as he with regard to the principles applica¬ 
ble to the issue of commissions. In my opi- 
jnion, it is a matter of discretion for the 
Court in the circumstances of each parti- 
[cular case. 

The other case cited, 21 M.L.J. 889,® is, 

1. (’23) 10 A.I.R. 1923 Mad. 321 : 46 Mad. 574 : 
71 l.C. 530, JagaDDath v. Sarathambal Ammal. 

2. ('ll) 12 I. C. 74 : 21 M. L. J. 889, Vidyapurna 
Thirtbaswami v. Subraya. 


however, a Bench decision and the headnote 
reads “A party to a suit has a right to the 
issue of a comimssion .... apart from the 
question whether he would be ultimately 
benefited by it.” An examination, however, 
of this judgment, shows that it is one on 
the particular facts of that case, and I do 
not read it as laying down the principle 
that the application for the issue of a com¬ 
mission must succeed without the Court’s 
considering the circumstances of the case; 
and amongst those circumstances must, in 
my opinion, be included the question whe¬ 
ther that evidence cannot be adduced save 
through the particular witness mentioned 
in the application. I think it must be neces. 
sary for the applicant to show that, unless 
a commission issues to take the evidence 
of the person desired, it will be impossible 
to place the necessary and relevant facts 
before the Court in support of his case. In 
my opinion, the learned District Munsif has 
correctly appreciated the principles involved 
and this petition must be dismissed with 
costs. 

C.R.k./d.s. Petition dismissed. 


[Case No. 176.] 
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SOMAYYA J. 

Municipal Council of Vizagapatam 

— Appellant 



Vyricherla Chendramani Pattamaha- 
devi Zamindarini of Chemudu — 

JRespondent. 


Second Appeal No. 2506 of 1944, Decided on 
13th November 1945, from decree of Snb-Jodge, 
Vizagapatam, D/- 18th July 1944. 


Madras District Municipalities Act (5 [V} of 
1920), S. 81, Cls. 3 and 4 — *Dand used exclu¬ 
sively for agricultural purposes’ — Meaning— 
Land not used for agricultural purposes just 
at time of revision of tax or before it though it 
was cultivating season — Land does not fall 
under clause 4. 


In order to come under cl. 4 the land most 
have been used exclusively for agricultural purposes 
and not merely that it must be capable of being 
used exclusively for agricultural purposes. It is not 
enough that the owner merely, intends to use the 
land exclusively for agricultural purposes. The ex¬ 
pression “which are not used exclusively for agri¬ 
cultural purposes” in cl. 3 refers obviously to the 
point of time when the revision of tax is made. 
No doubt, if before the revision, the land was 
actually used for agricultural purposes, and the 
revision takes place before the next cultivation 
season commences, then it may he said that the 
land was still being used for agricultural purposes, 
notwithstanding the fact that there were no crops 
on the land or even though the land was not 
actually ploughed up. But where a land was not 
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used for agricultural purpose just at the time of 
revision or before it even though there was a culti¬ 
vating season the land does not fall under ol. 4 of 
Section 81. [P 333 C 2] 

P. S, Paghavarama Sastri — for Appellant. 

K. Umamaheswaram — for Respondent. 

Judgment. —The question in this case is 
whether the suit property falls under S. 81, 
cl.3, Madras District Municipalities Act. (5[v] 
of 1920). Section81, cl. 1 , says that'if the Coun¬ 
cil by a resolution determines that a pro¬ 
perty tax shall be levied, such tax shall be 
levied on all buildings and lands within 
municipal limits save those exempted by or 
under the Act or any other law. The tax 
may be for general purposes, for water and 
drainage etc. Section 81 , cl. 2 says that the 
tax shall be levied at such percentage of the 
annual value as may be fixed by the muni¬ 
cipal council, subject to the provisions of 
S. 78. Then comes cl. 3, which runs as 
follows : 

“The municipal council may, in the case of lands 
which are not used exclusively for agricultural 
purposes and ace not occupied by, or adjacent and 
appurtenant to, buildings, levy these taxes at such 
percentages of the capital value of such lands or 
at such rates with reference to the extent of such 
lands, as it may fix.” 

ClausG 4 says that the municipal council 
may, in the case of lands used exclusively 
for agricultural purposes, levy the tax at 
such proportion as it may fix of the annual 
value of such lands as calculated in accord, 
ance with the provisions of s. 79 , Madras 
Local Boards Act. 1920. The land in ques- 
tion is situated within the municipal limits 
of Vizagapatam and is owned by the res¬ 
pondent, Chandramani Pattamahadevi. the 
Zamindarini of Chemudu. It appears to 
have been in the possession of a tenant and 
a suit was filed by the respondent in the 
year 1936 for recovery of possession. A 
decree was passed and in execution of 
that decree the respondent obtained posses- 
sion on llth September 1939. There was a 
general revision of the property tax in 1940 
and the appellant sought to tax the suit 
land as one coming under cl. 3 of S.81. The 
respondent resisted this action and sought 
to bring the land under S.81, cl. 4 of the 
Act. The question is, does it come within the 
meaning of the expression “lands which are 
not used exclusively for agricultural purpo. 
aes,” in which case cl. 3 will apply, or does 
it come under the category of cases of lands 
used exclusively for agricultural purposes 
when it will come under cl. 4 . It is admit- 
ted that in February 1940 as part of the 
general revision the land in question was 


assessed on the basis that it comes under 
cl. 3. By February 1940 the land had not 
been cultivated after the respondent obtain¬ 
ed possession in execution of the decree 
against her previous tenant. Notice for the 
first half year of 1940-41 was issued on 3l8t 
March 1940 and for the second half year the 
notice was issued on 27th November 1940, 
Objections were filed by the respondent 
stating that the suit land did not come 
under the category of lands which are not 
used exclusively for agricultural purposes. 
The appellant overruled her contention and 
proceeded to levy the tax under s. 81 , cl. 3 . 
Hence this suit. The trial Court hkd iri 
favour of the municipal council and dismis¬ 
sed the suit which was one by the rospon- 
dent for declaration that the basis of the 
assessment is erroneous and for recovery of 
the assessment which had been collected 
for the two half years. On appeal the Sub- 
ordinate Judge held that though the land 
was not being actually cultivated at the 
time of the revision, still the respondent had 
not given up and abandoned all idea of 
cultivation and that therefore the land came 
under s. 81, cl. 4. 

The expression used in s. 81 , cl. 4 is not 
land which is capable of being used exclu¬ 
sively for agricultural purposes. But the 
language used is this “lands used exclusively 
for agricultural purposes.” Taking cl. 4 , the 
land must have been used exclusively for 
agricultural purposes and not merely that 
it must be capable of being used exclusively 
for agricultural purposes. It is not enough 
that the owner merely intends to use the' 
land exclusively for agricultural purposes.' 
The meaning will be made clear if wo refer 
to cl. 3, where the expression is “lands which 
are not used exclusively for agricultural 
purposes.” The expression “which are not 
used exclusively for agricultural purposes 
refers obviously to the point of time when 
the revision is made. No doubt, if before 
the revision the laud was actually used for 
agricultural purposes, and tlio revision takes' 
place before the next cultivation season* 
commences, then it may be said that the! 
land was still being used for agricidtural' 

purposes, notwithstanding the fact that there 

wore no croi^ on the land or even thou-h 
the land was not actually ploughed up.j^ut 
in this case possession was talceii by the 
respondent on nth September 1939 . The 
revision was m February 19 - 10 . It is clear 
that there was a cultivation season between 
September 1939 and February 1910 . It is not 
said that this period is between the harvest- 
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ing of one crop and the beginning of the 
next cultivation season. In fact, the evidence 
given by the respondent is to the effect that 
the land was not let and was not used for 
agricultural purposes, because the estate 
authorities were afraid of letting the land 
to any tenant as the tenants would claim 
occupancy rights. That is the reason given 
by the respondent for the land having been 
uncultivated at the time of the revision. 
From the evidence which was recorded in 
the year 1943, it appears to be clear that the 
land was not cultivated at any time between 

1939 and 1943. The fear is still there and the 
land is being kept without being let out to 
tenants. Further, letting to the tenants is 
not the only mode of using it for agricultural 
purposes. It may be by cultivation by hired 
labour or by farm servants. I am of opinion 
that in this case the lands were not being 
used for agricultural purposes in February 

1940 when the assessment was made. The 
decree of the lower appellate Court is set 
aside and that of the District Munsif is 
restored with costs throughout. No leave. 

c.b.k./d.s. Appeal allowed. 


[Case No, 176,] 

A. I. B. (33) 1946 Madras 334 
Chandrasekhaba Aiyab j. 

Ncij'athigundi N-Cshava Bhatta — 

Appellant 

V. 

Sunnanguli "Krishna Bhatta — 

Respondent, 

Second Appeal No. 2456 of 1944, Decided on 
9th November 1945, from decree of Sub-Judge, 
South Kauara, in A. S. No. 280 of 1943. 

(a) Easements Act (1882), Ss. 7 (b) and 35 — 
Water percolating or flowing in undefined 
channels—Landowner has natural right to 
divert or appropriate—If such diversion in¬ 
volves diversion or appropriation of water 
flowing in defined channels be should not do 
so_If he does, it amounts to actionable wrong. 

The general rule that a landowner has got a 
natural right to the water that percolates or flows 
in undefined channels within his land even if this 
causes damage to his neighbour by abstraction of 
water from hia land has an exception that m 
drawing subterranean water from the adjoining 
land a man cannot draw off water flowing in a 
defined surface channel through that adjoining land. 

. If he does so, it is an actionable wrong which 
must be prevented by issue of a mandatory injunc¬ 
tion : (1843) 12 M. &, W. 324 and (1857-69) 7 
H. L. C. 349, liefr, (1871) 6 Cb.A. 483 and (1907) 1 
K. B. 588, Bel. on. [P 385 C 1] 

Where it is found that a pond dug by a land- 
owner on bis land has got its own springs and 
only a part of the water in the pond comes into 
it by means of percolation from a defined channel 
flowing in his neighbour’s land : 


Held that the land-owner should not be asked 
to fill up or obliterate the pond altogether by a 
mandatory injunction bat should be asked by an 
injunction directing him to cover with cement 
mortar only that portion of it from which water of 
the defined channel percolated. [P 335 C 1, 2] 

(b) Civil P. C. (1908), S. 100 — Question 
of fact involving further investigation cannot 
be raised for the first time. 

In a suit relating to respective rights to use 
water of a defined channel a decree was passed 
awarding damages of Bs. 150 to the plaintifi. In 
second appeal the defendant for the first time 
objected to the amount of damages as being given 
in respect of more area than was comprised in the 
compromise between the parties entitling the 
plaintifl to use the water from the channel. 

Held that as it was a question of fact and 
could not be decided without further investigation 
it could not be allowed in second appeal. [P 335 O 2J 

_ 

(’44) Chitaley, S. 100, Notes 2, 65 and 57. 

(’41) MuUa, S. 100 P. 374 “Pleas—appeal.” 

K. T. Adiga and S. Ramayya Rayah — 

for Appellant. 

K. Vittal Rao — for Respondent. 

Jad^ment. — The defendant is the ap¬ 
pellant and the question between him and 
the plaintiff relates to their respective rights 
to use the water of a thodu or channel 
passing to the east of their lands. The plan, 
Ex. P-8, prepared by the Commissioner, shows 
the relative positions of the fields of the 
plaintiff and the defendant and the thodu. 
The lower Courts have restricted the right 
of enjoyment of water of this thodu by the 
defendant in accordance with what they 
considered to be the true meaning of the 
Jearar or compromise that was entered into 
between the parties in the year 1013, Bx. P-1 
and a decree in O. S. No. 393 of 1912, a copy of 
which has been marked as Bx. P-4. The de¬ 
fendant does not seem to have any grievance 
against the decrees of the lower Courts in 
so far as they restrict him to use the water 
of the channel for particular lands belong¬ 
ing to him but not for other lands which he 
has converted into garden after the <3^te of 
the compromise. His chief complaint is that 
he has been wrongfully asked 
pond “y” in the field marked G H li^ 
in the Commissioner’s plan. A mandatory 
injunction was issued against him to close 
this pond on the ground that the water 
flowing north to south in the thodu was 
abstracted by the pond Y which the defen¬ 
dant had recently dug and that consequently 
there was a diminution in the supply of the 
channel water which the plaintiff was enti¬ 
tled to use for his lands lower dow^ 

Mr. Adiga urges on the authority oi tn^ 
well-known cases in (1843) 12 M & W. 824 
iril 843 ) 12 M. AW. 324:13 D. J- Ex. 289, 
Aoton V. Bluudoll. 
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and (1857-59) 7 H.L.C. 349^ that this portion 
of the decrees of the lower Courts is wrong, 
because the general rule is that the owner 
of a land has got a natural right to all the 
jwater that percolates or flows in undefined 
channels within his land and that even if 
his object in digging a well or a pond be to 
cause damage to his neighbour by abstract¬ 
ing water from his field or land it does not 
in the least matter because it is the act and 
not the motive which must be regarded. No 
action lies for the obstruction or diversion 
of percolating water even if the result of 
such abstraction be to diminish or to take 
away the water from a neighbouring well 
in an adjoining land. To this general rule an 
exception has, however, been incorporated by 
the decisions in (1871) 6 Ch.A. 483^ and (1907) 1 
K.B. 688,* which lay down the proposition 
that in drawing subterranean water from the 
adjoining fields a man cannot draw off 
water flowing in a defined surface channel 
through that adjoining land. Lord Hatherley 
points out in the first of the two cases 
that 

“i£ you cannot get at the underground water 
without touching the water in a defined surface 
channel you cannot get at it at all. You are not 
by your operation, or by any act of yours, to dimi¬ 
nish the water which runs in a defined channel.. 

In the law relating to easements in India by 
Peacock the following passage occurs at 
page 292: 

“The general rule that a landowner has a 
natural right to divert or appropriate within hia 
own land, without regard to his neighbour, water 
percolating or flowing in undefined channels must 
be taken with this reservation, that if he cannot 
eflectsuch diversion or appropriation without appro¬ 
priating water from a stream flowing in a defined 
channel, he may not do so at all.” 

This rule based on the two decisions referred 
to above applies in this country as well and 
the lower Courts were justified in holding 
that as the pond Y had the effect of tapping 
the water flowing in the channel, it is an 
actionable wrong that must bo prevented 
by the issue of a mandatory injunction. 

But the question still remains whether it 
is necessary to go so far as to direct the defen- 
dants to fill up or obliterate the pond 
altogether or whether it is enough to give 
instructions to secure that the thodu water 
is not abstracted into the pond by perco¬ 
lation. It is in evidence that the pond has got 
its own springs in the north and west. So a 

2. (1357-59)~f H. L. C. 3-49 : 28 B. J. Ex. 81 : 7 

W, R. 085, Cbasemore v. Richardg. 

3^ (1871) C Ch. A. 483 : 24 L. T. 402 : 19 W. R. 

569, Grand Junction Cannal Co. v. Shuffur. 

^61 : 96 

1j. 1. t>73, English y. Metropolitan Water Board. 


part of the water in this pond is the water to 
which the defendant is entitled. It is only as 
regards that part of the water that may 
come into it by means of percolation from 
the channel that the plaintiff can say that 
it should not be allowed. So I think it will 
be enough to substitute in the place of the 
mandatory injunction granted by the lower 
Courts, with reference to the pond ‘y’ an 
injunction directing him so to cover the 
eastern side of the pond with cement mortar 
as would prevent water percolating from the 
channel into the pond. He will carry out 
this work within three months from this 
date. In default the decree of the lower 
Court will stand affirmed. 

Mr. Adiga raised a new point not taken 
in the Courts below relating to the amount 
of Rs. 150 awarded as damages. He said that 
the plaintiff could get damages in respect of 
the fields that were contemplated as entitled 
to irrigation from the channel water at the 
time of compromise but that ho could not 
get damages in respect of fields which he 
might have recently converted into garden 
lands. He pointed out that while the com¬ 
promise dealt with the plaintiff’s fields of an 
extent of one acre and 62 cents, the plaintiff 
spoke in his evidence that three or four acres 
had been damaged, which proved conclusively 
that he was claiming damages for a larger 
area. This, however, is not a question that 
can be allowed to be raised now as it is a 
question of fact and cannot be decided with¬ 
out further investigations. Subject to the 
alterations indicated above in the decrees of 
the lower Courts with reference to the pond 
‘y’ the second appeal stands dismissed with 
costs. (Leave to appeal is refused). 

C.B.K./d.r. Order accordingly. 


iUase No. 177.j 

A. I. R. (33) 1946 Madras 335 
Batanjah Sastri and 
Shahabuddin JJ. 

A.V.N. Abu Bakkar Maraikayar _ 

Appellant 

v. 

S. liamaswami Ayyar — Respondent. 

Appwil No. 543 of 1944. Decided on 20tb 
November 1945, from decree of Sub-Judxie Tim- 

joro. D/- 23rd June 1944. uuge, j.an 

(a) Madras Agriculturists’ Relief Act (4 flVl 

of 1938), S. 19A (9) as amended in 1943_Debt 

scaled down and amount payable by debtor 
determined under rules framed under un¬ 
amended Act—.Suit to enforce mortgage 
brought after amendment is not barred. 

Section 19A (9), as amended in 1943, has no re- 
tro3pcctiv6 operation and a mortgagee, the amount 
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of wlioae mortgage was scaled down on an applioa^ 
tion by the mortgagor under the rules framed 
under the Act prior to the amendment is not 
precluded by S. 19A (9) from filing a suit to enforce 
hU mortgage after the amendment. [P 336 C 2] 

(b) Mortgage — Non-joinder of subsequent 
alienee of one of items of hypothecated pro¬ 
perty is not fatal to suit on mortgage. 

Where one of the items hypothecated to the 
mortgagee has been alienated subsequently to the 
mortgage, to a third party and the purchaser has 
not been impleaded in the suit to enforce mort¬ 
gage, the only effect of not impleading the subse¬ 
quent alienee will be that the resulting decree will 
not bind him. Such non-joinder is not fatal to the 
suit to enforce mortgage. [P 337 C 1] 

S. K, Ahmed Meeran and K. K. Packer — 

for Appellant. 

K. V, Ramachandra Iyer —for Respondent. 

Patanjali Sastri J-This appeal has 

been brought by the defendant from a decree 
passed on foot of a mortgage executed by 
him in favour of the respondent on 22nd 
June 1930. In 1940 the appellant applied 
under the rules framed under the Madras 
Agriculturists’ Relief Act, for a declaration 
of the amount due by him under the mort¬ 
gage claiming to be an agriculturist entitled 
to the benefits of the Act. The debt was 
accordingly scaled down and the amount 
payable by the appellant was determined. 
Subsequently, Madras Act 15 [sv] of 1943 
was passed amending the Agriculturists* 
Relief Act by inserting therein ss. 19A and 
25A. By S. 19A the procedure provided by 
the rules for scaling down debts due by 
agriculturists on application by the debtor 
or the creditor, as the case may be, was 
superseded and similar provisions were in- 
troduced with some additions and alterations 
among which were a provision requiring all 
persons who would be necessary parties to 
a suit for the recovery of the debt to be 
impleaded as parties to applications made 
under the section and a further provision 
enabling the creditor, after the passing of an 
order declaring the amount due as scaled 
down, to obtain a decree for such sum on 
payment of the appropriate court-fee, while 
barring his right to sue for its recovery- 
The main point argued before us relates 
to the plea that the suit brought to enforce 
the mortgage after the amending Act came 
into force was not maintainable, in view of 

sub s. (9) of S. 19A which provides that, 

“no Court shall entertain a suit by the creditor for 
the recovery of a debt .... (ii) if a Court having 
jurisdiction has passed an order under cl. (a) of 
sub-B. (4) in respect of such debt.*' 

It is not disputed this countervailing dis¬ 
ability must have the same scope as the 
right newly conferred on the creditor under 
sub-s. (5) of obtaining a decree, on payment 


of the necessary court-fee, after the deter¬ 
mination of the amount due in respect of 
the debt as scaled down. It is, however, 
urged that even though the proceeding for 
the determination of the sum due in respect 
of the mortgage debt instituted under the 
rules had terminated long before the amend, 
ing Act came into force, it is open to the 
creditor to avail himself of the new provi¬ 
sions of sub-s. (5) of S. 19A and he is accord¬ 
ingly precluded under sub-s. (9) (ii) from 
maintaining the suit. We are unable to 
agree with this contention. These provisions 
make it clear that it is only when orders 
have been passed under cl. (a) of sub-s. (4) 
that the right as well as the disability arises. 
They do not provide that the creditor shall 
be entitled to apply for a decree or shall be 
precluded from instituting a suit if the Court 
has passed an order either under cl. (a) of 
sub-s. (4) of s. 19A or under the old rules 
in respect of the debt. The right of suing 
to enforce the mortgage in question which 
the respondent undoubtedly had when the 
amending Act was passed could not have 
been extinguished without express words. It 
is significant that S. 6 of the amending Act, 
makes only the provisions of S. 3, which in¬ 
serts the new S. 25A in the principal Act, 
retrospective and not the provisions of S. 2 
which introduces S. 19A. We are, therefore, 
of opinion that there is nothing in the new 
provisions to prevent the respondent from 
suing to enforce his mortgage. 

Ibis next urged that the sum of Rs. 535-7-2 
paid into Court as the compensation pay¬ 
able in respect of the compulsory acquisition 
of one of the hypothecated items having 
been paid out to the respondent who had 
attached it in execution of a money decree 
obtained by him against the appellant, the 
amount should be applied only in pro tanto 
discharge of the mortgage-debt. The respon¬ 
dent who was examined in the suit depose 
that he was not aware that the amount in 
deposit represented the compensation pay¬ 
able in respect of an item included in his 
morteage, and that ,he had it attached as an 
asset of the judgment-debtor and applied m 
satisfaction of his money decree. It is nob 
disputed that the appellant has thus had the 
benefit of bis decree debt being discharged 
by the application of that sum. As the ques- 
tion here arises only between the debtor and 
the creditor, no rights of third parties m or 
to the amount being involved, there is no 
substance in the appellant's complaint t a 
the fund in Court was applied in discharge 
of the money decree obtained by the res- 
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pondent and not in pro tanto reduction of 
iihe mortgaged-debt. Reference was made 
in this connexion to S. 73 (2), T. P. Act, but 
that provision has no application here as it 
only preserves to the mortgagee his right of 
security in the compensation money. 

Thirdly, it was contended that one of 
the items hypothecated to the respondent, 
namely, item 6, had been alienated subse¬ 
quently to the mortgage to a third party, 
and the purchaser not having been implea¬ 
ded, the suit must fail for non-joinder. This 
plea is clearly unsustainable as the only 
effect of not impleading the subsequent 
alienee will be that the resulting decree will 
not bind him. Such non-joinder is not fatal 
to the suit. Lastly, the appellant complain¬ 
ed that the lower Court unjustly refused to 
grant an adjournment which was applied 
for and the appellant had consequently no 
adequate opportunity to defend the suit 
properly. It was said that the written state¬ 
ment was filed on 23rd June 1944, and the 
Court proceeded to frame the issues, try the 
suit and pass the decree on very same date. 
It is, however, seen from the B diary that 
the suit was adjourned on l4th April 1944 
and posted to 23rd June for written state¬ 
ment and trial. It must be borne in mind 
in this connexion that there had been previ¬ 
ous proceedings between the parties already 
for determination of the amount due under 
the suit mortgage after scaling down the 
same under Act 4 Civ] of 1938. There was 
not much room, therefore, for further dis¬ 
putes in the suit and the appellant’s learned 
counsel has not been able to show that his 
client was prejudiced by the manner of dis¬ 
posal in the Court below. There are no 
merits in the appeal which is accordingly 
•dismissed with costs. 

C.R.K./D.S. Appeal dismissedt 
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Wadsworth and Patanjali 
Sastri JJ. 

Kandukuri Chellamma ^ alias Man^ 
gamma and another — Appellants 

V. 

Sri Ranganilayam Ramakrishnarao 

— Hespondent. 

Appeals Nos. 372 of 1943 and 634 of 1944 
“(C. B. P. No. 756 of 1943, converted into A. A. o! 
No. 634 of 1944), Decided on 24tb October 1945, 
against orders of Sub-Judge, EUore, in E.A. No.’ 
440 of 1937. 

(a) Civil P. C. (1908), O. 21, R. 90 — Two 
divergent valuations put on property by 

1946 M/43 & 44 


decree-holder and judgment-debtor — Court 
ordering these valuations to be embodied in 
sale proclamation — Direction not carried out 
and sale proclamation mentioning only upset 
price—Held, in absence of evidence that inade¬ 
quacy of price was due to omission sale could 
not be set aside. 

The executing Court ordered, when the valua¬ 
tions placed by the judgment-debtor and the decree- 
holder upon the property were widely different, 
that the sale proclamation should embody both 
these valuations. By oversight this direction was 
not carried out and the sale proclamation merely 
noted the figure of the upset price which was con¬ 
siderably higher than the valuation given by the 
decree-holder and considerably lower than the 
valuation given by the judgment-debtor : 

Held that as there was no evidence that the 
price for ■which the property was sold was inade¬ 
quate or that the inadequacy of price, if any, waS 
due to the omission to publish the two divergent 
valuations the sale could not be set aside on the 
ground of material irregularity resulting in sub¬ 
stantial injury. [P 338 C 2] 

Q P Q _ 

(’44) Chitaley, O. 21, B. 90, N. 40. 

(b) Civil P. C. (1908), O. 21, R. 90—Amount 
of decree overstated in sale proclamation_ 

— Decree-holder allowed to bid and to set off 

— Price bid by decree-holder being less than 
overstated amount of decree but more than 
true amount decree-holder not depositing 
excess of sale price within 15 days as required 
by O. 21, R. 85 — Held, sale could not be set 
aside. 


By some oversight the amount of the decree was 
overstated in the sale proclamation. The decree- 
holder having been allowed to bid and set off and 
the amount of the decree as stated in the sale 
proclamation being more than the amount of the 
price bid by the decree-holder there was no cash 
deposit required from the decree-holder. The 
amount of the price was, however, more than the 
amount of the decree actually passed. The mistake 
was discovered and the excess of sale price over the 
true amount under the decree was immediately 
deposited but not within the 15 days contemplated 
in O. 21. B. 85: 


Held that the irregularity in this respect did not 
occasion any injury to the judgment-debtor. The 
effect of the over-statement of the amount of the 
decree, on the contrary, was to make the docree- 
bolcler pay more for the property than he would 
presumably have paid otherwise. The sale could 
not, therefore, be set a3ide.[P 338 C 2:, P 339 C 11 

C. P. C_ 

(•44) Chitaley, O. 21, R. 90, N. 40. 

(c) Civil P. C. (1908), O. 21, R. 72 (3) — Dis¬ 
cretion of Court to set aside sale. 


Under U. 21, K, 72 when the decree-holder pur« 
chases without permission the Court may if it 
thinks fit. set aside the sale. It is not obligatory on 
the Court to do so. (In the oircumstunces of the 
case it was held that re-sale should not be ordered ) 

C P. C. _ 339 C 1] 

i'lf! '^2. N. 9. Pt. 1. 

(’41) Mulla, Page 864, Pt. (r). 

(d) Madras Agriculturists' Relief Act (4 flVl 
of 1938), Ss. 19 and 3 (ii) — Application under 
O. 21, R.90, Civil P. C—Application dismissed 
and sale confirmed — Subsequent application 



388 Madras CheijIiAmma v. Ramakbishnabao (Wadsworth J’J A. I. It. 


under S. 19, Madras Agriculturists’ Relief Act 
—Application dismissed—Appeal against both 
orders — Held, application under S. 19 lies 
during pendency of appeal against order con» 
firming execution sale — Sale confirmed in 
appeal — Result of confirmation was that 
judgment-debtor lost title to property on date 
of sale i.e., before commencement of Agricul¬ 
turists’ Relief Act—Judgment-debtor was not 
landholder when be applied—He was entitled 
to relief under S. 19. 

On 6th July 1935 in execution of a decree a sale 
was held of certain inam village. An application 
under O. 21, B. 90, Civil P. C., was preferred by 
the judgment-debtor to set aside the sale. The 
application was dismissed on 6th March 1943 and 
the sale was confirmed on 18th March 1943. The 
judgment'debtor filed an application under S. 19, 
Madras Agriculturists* Belief Act, to scale down 
the decree. On 22Dd March 1948 the trial Court 
without deciding whether judgment-debtor was 
agriculturist dismissed this application on the 
ground that no decree subsisted. The judgment- 
debtor appealed against both the orders of dismissal: 

Held that the validity of the sale to the decree- 
holder was still in question and until the question 
was finally decided by the order of the appellate 
Court the sale could not be said to have become 
absolute. The appeal must, therefore, be regarded 
as a continuation of the proceedings in the lower 
Court to set aside the sale and the application 
under S. 19 would lie during the pendency of the 
appeal provided the applicant was agriculturist. 

[P 339 0 2; P 340 C 1, 2] 

Held further that the sale being a good sale, 
should be confirmed. The confirmation of the sale 
necessarily resulted in the conclusion that the title 
of the judgment'debtor to the estate was deemed to 
have been lost with efiect from the date of sale 
i. e., 6th July 1935. Thus the judgment-debtor not 
being a landholder of the village at the com¬ 
mencement of the Madras Agriculturists* Belief 
Act was not disqualified from the status of agri¬ 
culturists by reason of Proviso D of S. 3 (ii) and 
could succeed. [P 342 C 22 

V. Rangachari *— for Appellants. 

K. Rajah Ayyar and V. V, Chowdhary — 

— for Bcspondent. 

Wadsworth J. — These two matters 
both arise out of a decree passed in 1929 for 
Rs. 23,799. On 6th July 1936 in execution of 
that decree a sale was held of two items of 
property. Item 1 was an inam village, 
Item 2 was a less valuable property. An 
application was preferred under o. 21, B. 90, 
S. 47 and O. 21, B. 72 (8), Civil P. C., to set 
aside the sale. That application was dis- 
missed by the lower Court on 6th March 
1943 in so far as it related to item 1. On 
18th March 1943 the judgment-debtors filed 
an application under s. 19 of Madras Act 4 
[IV] of 1938, praying the Court to scale 
down the decree on the footing that they 
were agriculturists. The decree bolder ob¬ 
jected that they were not agriculturists and 
that the decree bad Veen fully satisfied by 
the sale which had just Veen confirmed. On 
22nd March 1948 the trial Court, without 


giving a finding on the question whether or* 
not the applicants were agriculturists, dis. 
missed the application on the ground that. 
no decree subsisted. Against the order dis¬ 
missing the application to set aside the sale.' 
c. M. A. NO. 372 o£ 1943 has been filed— 
Against the order dismissing the application, 
under S. 19 of Act 4 [iv3 of 1938 O. B. P- 
No. 756 of 1943 was preferred. By reason of 
the amendment to Madras Act 4 [ivl 
of 1938 under Madras Act 15 [XV] of 1943- 
the order under s. 19 has become retro¬ 
spectively appealable. The civil revision 
petition has therefore been treated as a 
civil miscellaneous appeal, there being na^ 
question of any payment of deficit court-fee.. 

We will first deal with the contentions in 
c. M. A. NO. 372. We must say at once that, 
we do not consider that there are any 
grounds for setting aside the sale by reasom 
of any material irregularity resulting in 
subtantial injury. The irregularities upon 
which reliance is placed are two. Firstly 
the Court ordered when each party placed 
a valuation on the property and the valua¬ 
tions were widely different, that the sale 
proclamation should embody both the valua¬ 
tions. By some oversight this direction wasj- 
not carried out and the sale proclamation 
merely noted the figure of the upset price 
which was considerably higher than the 
valuation given by the decree-holder and 
considerably lower than the valuation given 
by the judgment-debtors. When the sale( 
was held subject to this upset price for 
Bs. 30,000 there were no bidders. The upset 
price was subsequently reduced to bs. 20,000 
and the property was eventually sold to the 
decree-holder for Bs. 21,000. There are really 
no materials upon which we can hold that 
the price was inadequate or that the inade- 
qu^y of the price, if any, was due to this 
omission to publish these two widely diver¬ 
gent estimates of the value of the property. 
The other irregularity relied upon under 
B. 90 is based on the fact that by some 
oversight, the amount of the decree was • 
overstated in the sale proclamation. The 
decree-holder, having been allowed to bid. 
and set off and the amount of the decree as 
stated in the proclamation being more thanj 
the amount of the price bid by the decree- 
holder, there was no cash deposit required 
from the decree holder. The mistake wasj 
discovered eventually and the excess of the 
sale price over the true amount due underj 
the decree was immediately deposited, but 
not within the 15 days contemplated in 0.21, 

B. 86 of the Code. Granted that there has! 
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been an irregularity in this respect, it is 
difQcult to see how it has. occasioned any 
injury to the judgment.debtor. The effect 
of the overstatement of the amount of the 
decree was to make the decree-holder pay 
more for the property than he would pre¬ 
sumably have paid otherwise and there is no 
basis for the assertion that the decree-holder 
was put into a position to drive other 
bidders away. 

Turning to the contention that the sale 
should be set aside by reason of the provi¬ 
sions of O. 21 , R. 72 (3), Civil P. C., the facts 
are as follows: Before the first attempt to 
sell the property was made when the upset 
price had been fixed at Rs. 30,000, the decree- 
holder filed an application for permission to 
bid and set off his decree. There was no 
objection to this prayer and permission was 
granted in the following words “Permission 
to bid for upset price fixed granted.” This 
order is dated 20 th October 1933. On the 
actual date of the first attempt to sell, the 
Court, at the request of the decree-holder 
passed a specific order giving permission to 
set off without any further qualification. 
This sale being unsuccessful, there was a 
reduction of the upset price and a re-sale. 
Apparently by oversight there was no fresh 
application for leave to bid and set 'off. But 
the right of the decree-holder to bid at the 
sale was not questioned until after the sale 
had been held. The trial Court has held that 
the grant of permission to the decree-holder 
to bid “for the upset price fixed” must be 
read as conferring a right to bid not only 
at the upset price 6xed at that time but at 
any upset price which might be fixed there¬ 
after. It seems to us that that is not a very 
probable interpretation of the intention of 
the Court when this order was passed. Pro¬ 
bably the order was so worded in order to 
limit the permission to the decree-holder to 
bid on the basis of a starting price of rupees 
30,000 and not to confer an unlimited permis¬ 
sion to bid regardless of the starting price 
which might be fixed thereafter. However, 
under o. 21 R. 72, Civil P. C., when the 
decree-holder purchases without permission, 
the Court may, if it thinks fit, set aside the 
sale. There is no obligation on the Court to 
do so. In the circumstances of this case wo 
are of opinion that the decree-holder had no 
intention to bid at the sale without permis- 
sioD. He was probably unaware that the 
permission already given did not extend to 
the re-sale and in this view we do not consider 
that it is a case for ordering a re-salo. We do 
not, however, propose to pass any final order 
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on c.M.A. NO. 372 of 1943 at this stage, because 
to do so may seriously prejudice the judg. 
ment-debtors in the connected application 
for relief under S. 19. 

Turning to c. R. P. No. 756, the question 
whether the judgment-debtors have a right 
to ask the Court to scale down the decree if 
they can establish that they are agricul¬ 
turists, has to be decided in rather different 
circumstances now from those which pre¬ 
vailed when the lower Court dealt with the 
matter. The lower Court having confirmed 
the sale and no appeal having at the time 
been preferred against the order of confir¬ 
mation, it was justified in rejecting the 
application for relief under the Act. JBut 
that order itself is now appealable by reason 
of the amending Act and this civil revision 
petition which we are treating as an appeal 
must be regarded as a continuation of the 
original application. By the time this matter 
has come before us, the apparent finality of 
the lower Court’s order rejecting the appli¬ 
cation to set aside the sale has disappeared 
and we are as an appellate Court seized of 
both matters. The question whether the sale 
is or is not to be confirmed has not yet been 
finally decided. We have held in (I04i) 2 
M. L. J. 682*' that an application under S. 19 
of Act 4 [iv] of 1938 does lie when a sale 
has been held which would, if confirmed, 
satisfy the decree, if the application under 
S. 19 is preferred at a time when the con¬ 
firmation of the sale has been postponed 
owing to the pendency of an application 
under o. 21, R. 90, Civil P. 0. We have 
listened to arguments on the question whe¬ 
ther when there is a sale and the decree- 
holder has been given permission to bid and 
set off, the decree is satisfied at the moment 
of the sale or only at the time when the sale 
is confirmed and we have been referred to 
conflicting decisions on the question whether 
in the interval between the holding of the 
sale and the confirmation, the decree-holder 
is entitled to interest on his decree or is 
entitled to mesne profits on the land if he 
is the purchaser, as throwing light on the 
question of the time with effect from which 
the decree must bo deemed to have been 
satisfied. For the purposes of the present 
case it is not necessary for us to go into 
those decisions. We are bound by the view 
which we ourselves have talcen that when 
there is a sale the result of which will be 
to satisfy the decree, the decree is not satis- 

1. P4‘2) 29 A. I. R. 1942 Mad. 119 : 201 I. C. 229: 
(1941) 2 M. L. J. 682, Natarajiv Pillai v. Ranga- 
swamj. 
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fied so as to prevent the filing of an appli¬ 
cation under s. 19 of Act 4 [rv] until the 
confirmation of the sale. 

It is, however, further contended by 
Mr. Bajah Aiyar for the respondent that 
even granting so much, when after the sale 
has been confirmed by the trial Court on 
the dismissal of the application under o. 21 
B. 90 and an application under s. 19 has also 
been dismissed before any appeal against 
the former order has been preferred, the 
subsequent filing of an appeal against the 
order of confirmation would not justify the 
disposal of a simultaneous appeal against 
the order under S. 19 on grounds other than 
those which existed when the latter applica¬ 
tion was filed. We are unable to accept this 
contention. It was held by the Privy Coun¬ 
cil in 61 cal. 945® in a case in which the trial 
Court dismissed an application under o. 21 
B. 90 and confirmed the sale and the High 
Court dismissed an appeal from that order, 
that the date on which the sale became 
absolute was the date of the appellate order 
and not the date of the trial Court’s order. 
Mr. Rajah Aiyar has called our attention 
to another decision of the Privy Council in 
46 cal. 670® which at first sight appears to 
rest on somewhat different reasoning. That 
was a case in which the sale was for arrears 
of revenue and there was a subsequent suit 
by a third party contesting the validity of 
the sale. That suit resulted in the sale being 
held to be invalid. This decision was on 
some later date confirmed on appeal. There¬ 
after the purchaser at the revenue sale 
brought a suit for the refund of the purchase 
price on the ground of failure of considera¬ 
tion and the question was what was the date 
of the cause of action, i. e., the date on which 
the consideration failed. Their liordships 
held that it was the date on which the sale 
was set aside by the trial Court and not the 
date on which that decision was confirmed 
by the appellate Court. It is to be noted 
that their Lordships were not then consider¬ 
ing the question which we now have to 
decide, namely, when the sale becomes 
absolute under the provisions of O. 21, Civil 
P, C. In our opinion the decision in 61 Oal. 
945® applies to the facts of the present case. 
The validity of sale to the respondent is 
still in question and until the question is 
finally decided by the order of this Court, 

2. <’34) 21 A. I. B. 1934 P. C. 134 : 61 Cair945 : 
61 I. A. 248 : 150 I. C. 11 (P. C.), Chandramani 
Shah V. Anarjan Bibi. 

3. (’18) 5 A. I. R. 1918 P. O. 151 : 46 Cal. 670 : 
46 I. A. 52 : 50 I. C. 444 (P. C.), Jusourn Bold 
V. Pirthiohand Lai. 


the sale cannot be said to have become 
absolute. In such circumstances it seems to 
us that the appeal must be regarded as a 
continuation of the proceedings in the lower 
Court to set aside the sale and on the 
analogy of our decision in (I94i) 2 M. B. J. 
682^ we must hold that the application under 
S. 19 will lie during the pendency of the 
appeal and though it was dismissed before 
the appeal was filed, when we are seized of 
both matters in appeal here and the appeal 
from the order confirming the sale has not 
been decided, we must hold that the appli¬ 
cation under S. 19 will lie provided that the 
applicants can establish that they are agri-' 
culturists. In this view therefore we remand 
c. R. p. No. 766 of 1943 to the trial Court for 
a finding on the questions : (i) Whether the 
applicants are agriculturists; (ii) If so, what 
will be the result of applying the provisions 
of the Act to the decree against them. Three 
months time for^ finding and one week 
thereafter for objections. Final order on 
O. M. A. No. 872 of 1948 will be passed after 
receiving and considering the finding of the 
trial Court on this matter. 

[In pursuance of the aforesaid Order, the 
trial Court submitted a finding that the 
applicants are hit by proviso (D) to S. 3 (ii) 
of Madras Act 4 [IVJ of 1938 and for that 
reason they cannot have any relief under 
the Act.] . 

After the return of the finding, the Court 
delivered the following judgment : 

Wadsworth J. — In our previous judg¬ 
ment in these two cases we expressed the 
view that A. A. O. No. 872 of 1943 which is an 
appeal against an order dismissing an ap¬ 
plication to set aside a sale in execution of 
a decree would have to fail; but we refrain¬ 
ed from passing a final order to this effect 
because of the pendency of the connected 
appeal which could only be maintained on 
the footing that the execution of the decree 
in question was not closed by the adjust¬ 
ment of the sale price. In A. A. O. No. 634 
of 1944 which comes on after a finding 
regarding the agriculturist status of the 
appellants the question is whether the appel¬ 
lants are entitled to scale down the decree 
in execution of which the properties have 
been sold by the sale which is attacked in 
the connected appeal. The trial Court has 
found that the appellants are both of them 
disqualified from the status of agriculturists 
by reason of proviso (O) and proviso (d) of 
s. S (ii), Madras Act. 4 Civ] of 1938. The 
learned Judge has found that the appellants 
as a family have been assessed during the 



1946 


CHEiiiiAMMA V. Ramakrishnarao (Wadsworth J,) Madras 841 


relevant years to property tax in respect of 
buildings or lands situated within the Muni* 
cipality of EUore of a rental value exceed¬ 
ing' Rs. 600. He has also found that the ap¬ 
pellants are landholders of an estate under 
the Madras Estates Land Act in respect of 
which quit rent or jodi exceeding Rs. 100 is 
paid. Both these findings are challenged by 
the appellants. 

Appellant 1 is the widow of one Veera- 
salingam who died in 1928. Appellant 2 is 
the son adopted by appellant i under a 
power given to her by the will of her late 
husband. Veerasalingam had a divided 
brother Murtiraju who died in 1922 leaving 
a daughter Subbamma who filed a suit, 
O. s. No. S3 of 1934, claiming a half share 
in the properties of her father and her 
uncle. Her case was based on an assertion 
that though the properties were undivided 
the two brothers were divided in status. In 
that suit Subbamma succeeded and she was 
given a half share in the properties the 
ownership of which is a material factor in 
deciding the agriculturist status of the pre¬ 
sent appellants. There can be no doubt that 
the aggregate rental value of the properties 
and lands within the EUore Municipality 
belonging to family of the appeUants and 
Subamma is very much in excess of Bs. 600 
per annum. But there are certain compU- 
cations which have not been given due con¬ 
sideration by the learned trial Judge. The 
house property in respect of which tax has 
been paid on an annual rental value of 
Its. 500 in 1935-36 and of Rs. 672 in 1937-38 
is property in respect of which the appel- 
lants were not as a result of the partition 
suit entitled to more than a half share. If 
appellant l was actually made to pay the 
tax on the full value of this property, she 
must in the light of the decree in the parti¬ 
tion suit be deemed to have paid it as to a 
half on behalf of her co-tenant, her hus¬ 
bands niece Subbamma. There are however 
other lands in respect of which property 
tax was recovered. The important items 
are x. S. Nos. 203 and 206/l. It is fairly 
clear that No. 203 is an agricultural land. 
The cultivation account, Ex. P-8, for faaU 
1344, that is to say, just before the relevant 
period, shows that there was a water appli. 
cation in respect of the whole event of this 
number and that nearly a half of the num¬ 
ber was actually cultivated by water taken 
from the canal. In Fasli 1346 (1936-1937) the 
cultivation account shows that there was 
again a water application for this number 
though there was no actual cultivation; 


and in the following year 1937-1938 one acre 
of this number, that is, a little over one- 
third of the total extent was planted with 
rainfed maize. On these materials it is 
fairly clear that No. 203 measuring S.44 
acres remained agricultural land notwith¬ 
standing the fact that it was situated with¬ 
in the municipality and was generally 
referred to by appellant 1 in an affidavit as 
a site along with other lands. No doubt it 
was a potential building site; but it has 
been used as agricultural land during the 
relevant period. 

Regarding No. 206/1 measuring 7.54 acres 
the position is not quite so clear. In 1934-35 
it is shown as waste. There is a note of 
“water application” which may indicate 
that water was applied for and refused. 
We have no information regarding the use 
of the land in Fasli 1345 but in Fasli 1346 
there is a note that the land was “banjar” 
or waste. In Fasli 1347 it is noted in the 
cultivation account that 1.50 acres of this 
number was cultivated with brinjal, irrigat¬ 
ed by water from a private well. It is 
clear that this cultivation must have been 
in the half share allotted to the appellants 
by the partition decree; for the commis¬ 
sioner’s report in the partition suit indicates 
that there is a well which has a channel 
serving the land allotted to the appellants. 
On these materials, notwithstanding the 
fact that T. s. No. 20G/1 has been mainly 
lying waste and is situated within the 
municipality and has been generally des¬ 
cribed as a site along with other lands, it 
seems to us clear that this is an agricultural 
land which is likely to be converted into a 
building site in future but has not yet been 
so converted. If these agricultural lands are 
excluded having regard to the figures sum¬ 
marised in the lower Court’s finding it will 
be clear that the finding that the api^cUants 
are disqualified from the status of agricul¬ 
turists by reason of proviso (C) is not cor] 
rect.The learned Subordinate Judge has also 
found that they are disqualified under pro¬ 
viso (d) by reason of their ownership of 
the village of Tedlam which bears a jodi of 
RS. 234. This village was brought to sale 
by the respondent in execution of the decree 
and it is the sale of this village which is 
under attack in the connected ap[>Gal. 
The sale was held in 1935 and a petition 
was filed under O. 21, R. 90, attacking the 
sale as bad by reason of various alleged 
irregularities. We have already indicated 
our view that the attack on the sale must 
fail, but we have not yet passed orders set- 
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ting aside the sale; The question is whether 
in this state of affairs the appellants can be 
deemed to have been the landholders of the 
village at the commencement of the Agri. 
culturists Relief Act, having regard to the 
definition of “landholder” in the Madras 
Estates Land Act as a person owning an 
estate or part thereof. It appears that the 
actual possession of the estate is now with 
a receiver appointed in the execution pro¬ 
ceedings, but we have no precise informa¬ 
tion as to the date of his appointment. 

It has been argued for the appellants by 
Mr. Rangachari that by reason of certain 
observations in the decision of the Privy 
Council in 40 cal. 89^ the sale must be 
deemed to have conveyed the ownership to 
the decree-holder at the very moment when 
it was held, regardless of the fact that it 
has been pending confirmation for some¬ 
thing like 10 years owing to an attack 
made by the appellants themselves on the 
vahdity of the sale. We have read the de¬ 
cision just referred to with care and can 
find nothing in it to justify the conclusion 
that their Lordships were intending to lay 
down that in all sales in execution, regard¬ 
less of the question whether there was or 
was not any attempt to get the sale set 
aside under R. 89 or r. 90 of o. 21 the 
ownership of the property passed to the 
successful bidder as soon as the auction was 
concluded. It seems to us that their Lord, 
ships were in that case considering the posi¬ 
tion when the sale was in fact not chal¬ 
lenged and had already become absolute 
by reason of the passage of time and the 
actual promulgation of the confirmation 
order. They were not concerned with the 
position which arises when either the judg¬ 
ment-debtor makes a deposit of the pur¬ 
chase price within the 30 days allowed in 
R. 89 or when some person interested at¬ 
tacks the sale as an irregular proceeding 
resulting in material loss. The contention 
in all cases, regardless of confirmation, that 
title passes to the purchaser as soon as the 
auction is concluded is difficult to reconcile 
either with the language of S. 66, Civil 
P. C., or with the phraseology used in R. 89 
of o. 21 as it stood before its amendment 
in Madras. The latter provision has re¬ 
ceived very full consideration by a Full 
Bench of this Court in 44 Mad. 654.® It 

4 . (’13) 40 Cal. 89 : 39 I. A. 228 : 16 I. C. 210 
(P. C.). Bbabanl Kunwai v. Mathura Prasad. 

5. ( 21) 8 A. I. R. 1921 Mad. 167 : 44 Mad. 654 : 

63 I. C. 937 (F. B.), Sundaram v. Mamsa Mavu- 
tbar. 


V. Mariappa a. I. j8, 

seems to us that the whole reasoning of the 
learned Judges who constituted that Full 
Bench rests on the assumption that, what¬ 
ever may be the position after confirmation, 
when the sale is still subject to attack and 
is being attacked, the ownership of the pro¬ 
perty remains with the judgment-debtor, 
subject to the possibility that in the event 
of the sale being confirmed that ownership 
will be deemed to have passed to the pur¬ 
chaser retrospectively with effect from the 
date of the actual sale. 

We have already indicated that in our 
view the sale of Tedlam village was a good 
sale which should be confirmed. In that 
view, seeing that we must now pass an 
order confirming that sale, we are driven 
to the consequential conclusion that, what¬ 
ever might have been the position if the 
sale had been set aside, in the view that we 
take the confirmation of the sale necessarily 
results in the conclusion that the title of 
the appellants to that estate is deemed to 
have been lost with effect from the date of 
the sale, that is to say, with effect from a 
date anterior to the period contemplated in 
S. 3, Madras Act 4 [IV] of 1988. 

The result, therefore, is that A. A. O. 
NO. 634 of 1944 must be allowed and the 
decree must be amended on the lines laid 
down in the finding of the lower Court 
which will result in the decree being satis¬ 
fied and A. A. o. NO. 372 of 1943 will be 
dismissed and the sale confirmed. The ap¬ 
pellants will receive costs in Appeal No. 634 
of 1944 including the costs of the finding 
and will pay costs in Appeal No. 872 of 
1943. 

c.r.k./q.b. Order accordingly. 


[Case No. 179.] 

A. I. R. (33) 1946 Madras 342 

BebIi J. 

Ponnuswami Cheitiar—Petitioner 

V. 

mariappa Pannady — Respondent. 

Civil Revo. Petn. No. 669 of 1945, Decided on 
2l8t December 1945, from order of Sub-Judge, 
Coimbatore, D/- 12tb April 1946. 

Court-fees Act (1870), S. 3 (IV-A) and 
Sch. 2 Art. 17A (Madras Amendment) —buit 
for declaration that document is void—Allega¬ 
tion that material page of document fraudu¬ 
lently abstracted by defendant—Suit is not for 
cancellation—Sch. 2 Art. 17A applies. 

Where a plaintiff filed a suit for a declaration 
that a document drawn up on several pi^es of 
paper effected by him was void on the ground tna 
the defendant fraudulently abstracted a material 
page of the document before registration s 
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Held that the case was analogous to a suit tot 
a declaration that a document be declared a 
forgery and that the plaintid was entitled to ask 
merely for a declaration that the document was 
'void. The suit was governed by Sch. 2, Art. 17A 
and not by S. 7 (IV-A): 1*29) 16 A.I.B. 1929 Mad. 
■396, Foil. CP 343 C 2; P 344 C 1] 

Court-fees Act — 

(’44) Chitaley, S. 7 (IV-A) (Madras) N. 1, Pt. 6. 

A. Swaminatha Iyer — for Petitioner. 

Oovt. Pleader and S. Ramachandra Iyer — 

for Respondent. 

Judgment. —This petition arises out of 
A question of court-fee. The circumstances 
are, one hopes, unusual. The plaintiff says 
that he entered into a sale deed with the 
defendant which was drawn up on seven 
pieces of papers numbered consecutively. 
The defendant apparently drafted the docu. 
znent and according to the plaintiff was 
clever enough to make each page complete 
in itself so far as the language is concerned. 
Then, before he presented the document for 
registration, he abstracted page 6 which con¬ 
tained a most material clause in favour of 
the plaintiff. I am told that the plaintiff 
objected but the registrar nevertheless regis¬ 
tered the document. The plaintiff apprehends 
that it may be used against him in the 
future. He has therefore filed a suit setting 
out these allegations and specifying the 
alleged fraud of the defendant. In the prayer 

he asks for the following relief: 

‘*The plaintiuS prays the Court to pass a decree 
' declaring that the document dated 17th November 
1943, purporting to have been executed by the 
plaintiff to the defendant and registered on 17th 
February 1944, is void and of no legal effect.” 

In the lower Court and here the plaintiff 
contends that his suit is one for a declara- 
tion only and that he asks for no conse¬ 
quential relief. The suit should therefore be 
stamped in accordance with Art. IT-A, Sch. 2, 
-Court-fees Act, the appropriate fee being 
Rs. 100. On the other hand, it is contended 
that the suit is in essence one for cancella¬ 
tion of a document and should be stamped 
in accordance with S. 7 (iv-A), namely, ac¬ 
cording to the value of the subject-matter of 
the suit. The matter is not free from diffi¬ 
culty and there are a great many conflicting 
decisions, but so far as this Court is con- 
cerned I think that the true view is expressed 
quibe clearly in 68 M. L. J. 95^ a decision 
of Venkatasubba Bao J. In that case the 
plaintiff said that a certain sale deed had 
been forged and he prayed that the instru¬ 
ment might be declared to be a forgery. 
"Venkatasubba Bao J. said : 

iTi’SS) 22 AI^rTiQSS Mad. 203 : 68 Mad. 448 : 

155 I. C. 948 : 68 M. £j. J. 95, Nagabushanam v, 

Tenkatappayya. 
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*'When a person impeaches a deed as having 
been forged, to refer to him as being a party to it» 
is an obvious misuse of words.” 

The facta are not quite the same here because 
the plaintiff admits that pages 1, 2, 3, 4, 6 
and 7 are genuine and were initialled or 
signed by him. He says, however, that to 
represent those pages alone as being the true 
deed is wrong and that he was not a XAtfcy 
to whatever may be thought to be represen- 
ted by those particular pages. Because a 
man^s name or initials appear on some but 
not all of the pages of a contract it does 
not make him a party to it. I think that 
the plaintiff here is entitled to impeach this 
document and to pray in aid s. 89, Specific 
Belief Act. This section provides that 

”aay person against whom a written instrument is 
void or voidable, who has reasonable apprehension 
that such instrument, If left outstanding, may 
cause him serious injury, may sue to have it ad¬ 
judged void or voidable; and the Court may, in its 
discretion, so adjudge it and order it to be de¬ 
livered up and cancelled.” 

Now here the plaintiff says that the docu¬ 
ment as it subsists is not what he agreed to. 
He says that he purchased the properties 
concerned from someone else’s widow and 
litigation at the instance of reversioners is 
threatening. The object of including the 
term of p. 6 was to protect him against any 
such attack and to provide that the defen¬ 
dant should assume the burden of resisting 
such litigation. The provisions of S. 39, 
therefore, seem to be applicable, and the 
plaintiff merely asks that the document shall 
be declared void. 

In the case above cited Venkatasubba 
Bao J. deals with S. 39 and, referring to a 
previous decision of a Bench of which he 
was a member, he says that the plaintiff is 
entitled to ask merely for a declaration that 
the document is void. The fact that the 
Court may go on to order it to be cancelled 
and will in such case send directions to the 
registration officer is not a matter for the 
plaintiff to request but the duty of the Court 
to grant. In Pollock and MuUa’s textbook 
on the Specific Belief Act the learned authors 
appear to think somewhat differently and to 
declare that even if the plaintiff merely 
prays for a declaration that the document 
is void, nevertheless, the suit is in no sense 
merely declaratory. With respect, I prefer 
the Bench case referred to by Venkatasubba 
Bao J., namely 56 M. L. j. 394,=* and the 
learned Judge’s own observations. 

2. (’29) 16 A.I.R, 1929 Mad. 396 : 119 I. C. 35 ; 
56 M. L. J. 394, Katlya PiUai v. Ramaswamia 
FUlai. 
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In a case such as this» where a plaintiff 
finds himself to have been deliberately de¬ 
ceived, if such be the case, it would appear 
to be unjust that in seeking to put matters 
right he should have to find the market 
value of the property, whatever it be, on the 
day on which he files his plaint. For these 
reasons, I think that the court-fee should be 
paid under Art. 17A, Sch. 2 , Court-fees Act. 
This petition is allowed. No costs. 

C.B.K./g.b. Petition allowed, 

[Case No. 180.] 

A. I. R. (33) 1946 Madras 344 
Horwilij and Koman JJ. 

Midamati Venkata Narasimham — 

Appellant 

V. 

Pogaku Nagojh'ao — Respondent. 

Appeals Nos. 70, 110 and Civil Revn. Petns. Nos. 
207, 208, 297 and 298 of 1945, Decided on 12th 
December 1945, agaisnt order offDist. Court, East 
Godavari at Bajabmundrj, D/- 6th October 1944. 

(a) Civil P. C. (1908), S. 105 — Order setting 
aside dismissal oi application to set aside sale 
for default does not affect decision of case on 
merits and does not come within scope of 
Section 105. 

Where the effect of the order is' to prevent an 
enquiry into merits such an order would come 
within the scope of S. 105 as affecting the case on 
merits but where the orders do not affect the deci-* 
sion of the case on merits such orders would not 
come within the scope of S. 105. An order setting 
aside the dismissal of an application to set aside 
sale for default cannot be questioned in the appeal 
against the 6nal order, as it only re-opens an en¬ 
quiry and docs not affect the decision of the case. 

[P 345 C 1] 

(b) Execution sale—Application to set aside 
— Order dismissing application for default set 
aside—Effect. 

The effect of setting aside the order of dismissal 
of the application to set aside sale for default ope¬ 
rates automatically to set aside the order of confir¬ 
mation of the sale. [P 346 C 1] 

C. JRama JRao, N. Narasimham and N. Itama~ 
krishnayya (in No. 70) and P. Satyanarayana 
Rao (in No. 110) — for Appellant. 

P. Somasundaram (in No'. 70) and P. Soma~ 
sundaram and D. Narasaraju (in No. 110) 

— for Respondent. 

Koman J. —Respondent i was the judg. 
ment-debtor in O. S. No. 18 of 1988 on the 
file of the Court of the District Judge, Dast 
Godavari. Some of respondent l*s properties 
were sold in execution of the decree and 
were purchased by the decree-holder and 
two others who are the appellant before this 
Court. In E. A. No. 298 of 1941 respondent 1 
applied for setting aside the sale on the 
grounds of certain irregularities in the con¬ 
duct of the sale. A compromise petition was 


. Nagojibao (Koman J.) A. 1. B*- 

filed by which the parties agreed to the 
petition being allowed on part of the decree 
amount with poundage interest and com¬ 
mission, etc. Respondent i deposited a snm^ 
of Rs. 16,600 and applied in E. A. No. 296 oS 
1942 for setting aside the sale tmder o. 84^ 
B. 5. The auctlon.purchasers opposed the 
applications on the ground that the correct, 
amount had not been deposited. On 26tb 
February 1943, when the petition came on 
for hearing as respondent 1 was not present 
they were dismissed for default and the 
sales confirmed. On two subsequent applica¬ 
tions, E. A. Nos. 71 and 72 of 1943 for setting 
aside the default orders the order of dis¬ 
missal for default was set aside on 2nd 
March 1943. * By way of abundant caution 
respondent i also filed E. A. No. 93 of 1948 for 
setting aside the confirmation of the sales. 

The learned District Judge has held that 
the order dated 2nd March 1948 setting aside 
the orders of dismissal for default had 
become final. He also held that the fact 
that the order confirming sale was not set 
aside would not stand in bis way of dis- 
ix)sing of the applications on their merits as 
the effect of setting aside the orders of dis¬ 
missal for default was that the confirmation 
of the sale was automatically set aside. On 
the merits he held that the word interest 
referred to in the consent order related only 
to the interest due to the decree-holder, that 
no interest was payable to the auction-pur- 
chasers as they were compensated by pay¬ 
ment of commission and that the amount 
deposited in Court was in excess of the 
correct amount. 

These appeals and revisions are by the 
two auction-purchasers other than the 
decree-holder who is also an auction pur- 
chaser. The main ground of attack by the 
appellants is that the learned District Judge 
had no jurisdiction to set aside the order of 
dismissal for default. But respondent 1 con¬ 
tends that they were precluded from raising 
this objection as those orders restoring the 
petitions had become final. In 4 M. D. w; 
411 ^ it was held that the principle of s. 106, 
Civil P. O., would apply not only to decrees 
and interlocutory orders which lead up to 
the final order. In 68 ADD. 612® a Fuff 
Bench of the Allahabad High Court held 
the words “affecting the decision of case** 
in 8.105, Civil P. O. are eq uivalent to “affect* 

1 . (*17) 4 A. I. R. 1917 Mad. 404'; 35 I. 0. 74 : 4 
M. D. W. 411, Alagappa Ohetti v. Annamalai 

2? 18 A.I.R. 1931 All. 294 : 63 AH. 612 : iSft 

I. 0. 129 (F.B.), Badha Mohan v. Abbas AU, 
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ing the merits of the case'* and that the 
correctness of an order cannot he challenged 
in an appeal against the decree unless the 
order affected the case on its merits and 
that an order setting aside an ex parte decree 
is not one that affects the case on merits 
but merely ensures a re-hearing of the case 
on merits. In 47 M. L. J. 641^ a Bench of 
thia Court observed: 

**It seems to us that the present case is another in 
which an order setting aside an ex "parte decree 
may be properly attacked. It is clear that when 
the result of the setting aside of the order has been 
the hearing of the suit de novo on its merits, no 
injustice would be done to any one by the decision 
of the case and the final result is not affected .... 
In such circumstances we cannot but hold that an 
order setting aside the ex parte final decree while 
retaining the ex parte preliminary decree is an 
order ‘affecting the decision of the case’.” 

In 61 M. li. J. 119,* a Letters Patent appeal, 
a Bench of this Court held that the proper 
test is 

'* 'does the order in question lead to an enquiry 
and investigation of the case as a result of the 
enforcement or does it prevent such an enquiry.’ In 
the former case the final decision of the case is not 
affected by reason of the enquiry being held, where¬ 
as in the latter the result is different. In arriving 
at a decision as to whether an interlocutory order 
affects the decision of the case within the meaning 
of S. 105, cl. (1), Civil P.C., the nature of the order 
in relation to the facts of the particular case has to 
be considered.” 

The principle that is deducible from the 
above cases seems to us to be that where the 
effect of the order is to prevent an enquiry 
into.merits such an order would come within 
the scope of S. 105, Civil P. C., as affecting 
the case on merits but where the orders do 
not affect the decision of the case on merits 
such orders would not come within the 
scope of S. 105, Civil P. C. Applying this 
principle it is clear that the orders setting 
aside the dismissal for default, as it only re. 
opens an equiry and does not affect the 
decision of the case, cannot be questioned in 
Ithese appeals against the final orders. Wo 
agree with the learned Judge that the effect 
of setting aside the orders of dismissal for 
default operates automatically to set aside 
the orders of confirmation of the sales. The 
only other point to be considered is whether 
the judgment-debtor had complied with the 
terms of the consent memo in making a 
deposit of Bs. 16,500. The dispute as regards 
this depends on whether interest was payable 
to the auction-purchaser. The learned Judge 
rightly held that the word interest in the 
consent memo refers only to the interest 

3. (’24) 11 A.I.R. 1924 Mad. 890 ; 85 I, O. 808 ; 

47 M. L. J. 641, Athamsa Rowther v. Ganeshan. 

4 . (’26) 13 A. I. R. 1926 Mad. 900 : 97 I. C.i790 : 

61 M. li. J, 119, Yeokatauarasu v. Kotayya. 


payable to the decree-holder and not to the 
auction-purchasers as they were sufficiently 
compensated for by deposit of commission. 
The appeals and revision petitions are dis- 
missed with costs of respondent 1 who will 
receive half costs in each civil miscellaneous 
appeal. 

O.R.K./D.S. Appeals dismissed. 


[Case No. 181.] 
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HORWIIjIj j. 

The Kankanadi Baidarle Garadi 
Bhandaram represented by its 
Manager M. Aithappa Suvarna — 

Petitioner 



K. Thaniappa and others — 

Respondents, 


Civil Revn. Petu. No. 288 of 1944, Decided on 
13th March 1945, from order of Dist. Munsif, 
Mangalore, D/* 18th October 1943. 


Practice — Costs — Plaint returned for pre¬ 
sentation to superior Court—Order that “costs 
would be costs in the cause” is without juris¬ 
diction—Plaint not represented—Defendant is 
not entitled to recover costs by suit, liis 
remedy being to execute order. 


An order by a Court while returning a plaint 
for presentation to the superior Court that “costs 
will be costs in the cause” is without jurisdiction. 
The Court returning the plaint has no jurisdiction 
to direct a superior Court, in case another plaint is 
presented in that Court, to make provision in its 
decree for the costs of the earlier suit before it. 


Assuming, however, that the order is within juris¬ 
diction, such order does not mean that the defen¬ 
dant in that suit is entitled to costs absolutely 
whatever may be the result of subsequent proceed¬ 
ings. The defendant can receive costs in the earlier 
litigation only if there is a subsequent litigation 
and he is successful in it. Where the plaint is not 
represented and there is no subsequent litigation 
he is not entitled to any costs : (’26) 13 A. 1. R. 
1926 Bom. 596, Expl. [P 346 C 1] 


In any event the defendant is not entitled to 
file an independent suit for costs, bis remedy being 
to execute tho order. [P 346 C IJ 

J, JR. Gundeppa Hao — for Petitioner. 


S. Ramayya Nayak —. for Respondents. 


Judgment.—A suit was filed in the Court 
of the District Munsif of Mangalore; and 
that Court found that the suit was in reality 
a suit for possession of property and that as 
the value of the property was beyond the 
jurisdiction of the Court, the plaint would 
have to be returned for presentation in the 
superior Court. The District Munsif accord¬ 
ing!^ passed this order: 


“It follows from the above finding that the suit 
is not cognizable by thia Court. The plaint is there¬ 
fore returned for presentation to proper Court, 
Costa will be costa in the cause.” 
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[Case No, 182,] 
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IjEAOH O. J. and IjAKSHMANA Rao J, 


The plaintiffs in that suit in fact, did not 
amend their plaint and represent it in the 
superior Court; and so the defendant in 
that suit died the suit with which we are 
here concerned for the recovery of his costs. 
The lower Court found that the costs were 
not recoverable. I may say at the outset 
that the order passed by the District Munsif 
in the prior suit was one without jurisdiction. 
He had no jurisdiction to direct a superior 
Court, in ease another plaint were presented 
in that Court, to make provision in its 
decree for the costs of the earlier suit before 
the District Munsif. It is not however neces^ 
sary to emphasise this; because even if one 
assumes that the order was with jurisdiction, 
the plaintiff cannot file a suit for the costs. 
The order “costs will be costs in the cause’* 
does not mean that the plaintiffs were enti¬ 
tled to the costs absolutely, whatever might 
be the result of the subsequent proceedings. 
The learned advocate for the petitioner has 
cited 60 Bom. 430' to show that if such an 
•order is passed, then the plaintiff, if success¬ 
ful in the subsequent litigation, would be 
entitled to his costs. That decision, however, 
is really an authority in favour of the res¬ 
pondent ; for in more than one place it says 
that “costs in the cause” means that the 
costs should follow the general course of 
the action. If the plaintiff bad succeeded in 
the subsequent litigation, he would have 
been entitled to the costs of the earlier suit, 
too. On the other band, if he had failed and 
costs had been awarded to the other side, 
then the other side would also have been 
awarded the costs of the earlier suit. If 
both sides had been ordered to bear 
their own costs, then presumably, neither 
side would have received any costs with 
regard to the earlier suit. So in the absence 
of a later litigation, it is impossible to say 
to whom the costs should be given. The 
petitioner could only receive costs in the 
earlier litigation if there were a subsequent 
litigation, and he were successful in it. As 
there has been no subsequent suit, he is not 
entitled to his costs. Finally, if the plaintiff 
was entitled to costs under this order, his 
proper remedy was to execute the order and 
not to file an independent suit. The petition 
is dismissed with costs. 

C.R.K./d.R. Petition dismissed. 


1. (*26) 13 A.l.R. 1926 Bom. 696 : 50 Bom.'430 : 
07 I. C. 133, American Trading Co. v. Bird <fe Co. 


J^oolchand Jothajee—Appellant 

V. 

Rashid Jamshed Sons 'and Co. 
by its proprietor 8, R. Ahestani — 

Respondent,. 

Letters Patent Appeal No. 49 of 1945, Decided 
on 18th December 1945, from judgment of Som- 
ayya J., Beported in (»46) 32 A.l.R. 1946 Mad. 
371. 

Arbitration Act (1940), S. 32 _ Remedy to 

enforce an award by way of suit available 
under Arbitration Act of 1889 is now expressly 
barred by S. 32 — Section 30, Specific Relief 
Act, does not override provision of S. 32, 
Arbitration Act. 

It is an elementary principle of law that where 
a remedy has existed by way of suit, that remedy 
continues to exist, unless it is taken away by 
statute, either expressly or by necessary implica¬ 
tion. CP 347 O 1] 

The Arbitration Act of 1940 was intended to 
consolidate and amend the law of India relating 
to arbitration matters. The scheme of the Act is to 
prevent the parties to an arbitration agitating 
questions relating to the arbitration in any manner 
other than that provided by the Act. Where, 
therefore, a party to an award given on 17th Sep¬ 
tember 1940, instead of asking the arbitrators to 
file it in Court, ^es on 2nd May 1941, a suit in a 
civil Court to enforce it, it is a suit which raisK 
the question with regard to the existence and vali¬ 
dity of the award and such a suit is expressly 
barred by S. 32 of the Act of 1940 though such a 
remedy was available under the Act of 1689. 
Section 30, Specific Relief Act, does not override 
the provisions of S. 32, Arbitration Act, which 
applies 'ootwitbstandiog any law for the time 
being in force.* The governing section in the 
matter is S. 32, Arbitration Act : (’45) 32|A. I. R. 
1945 Mad. 371, Af/trmedi (*44) 31 A. I. R. 1944 
Nag. 24, Dissent,; (’42) 29 A. I. R. 1942 Bom. 
101, Bel. on. [P 348 O 1] 

Subramanian and Bajagopal —for Appellant. 

S, Srinivasaraghavan —for Respondent. 

Leaoh C. J. —While the Indian Arbitra¬ 
tion Act, 1889, was in force, a party to an 
arbitration award was entitled to enforce it 
by way of suit. The question in this api)oal 
is whether he has the same right now that 
the Indian Arbitration Act, 1940, is in force. 
The appellants entered into a contract with 
the respondents to sell to them a certain 
quantity of camphor. The respondents failed 
to take delivery of the goods in accordance 
with the terms agreed upon and conse¬ 
quently the appellants sold the camphor. 
The price realised was less than that which 
the respondents had contracted to pay and 
they failed to pay the difference. The con¬ 
tract provided that disputes in relation to 
it should be referred to the arbitration of 
the Madras Rirana Merchants* Association- 
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The appellants referred the dispute to arbi¬ 
tration in accordance with the agreement 
and the arbitrators found that they were 
entitled to receive from the respondents by 
way of damages the sum of Rs. 1605-6-0. The 
appellants did not, however, ask the arbitra¬ 
tors to file the award in Court. They took 
no action until they filed in the city civil 
Court the suit out of which this appeal 
arises. The award was delivered on 17th 
September 1940 and the suit was filed on 
2ad May 1941. The appellants averred that 
the award had become “final, conclusive and 
binding on the parties” and asked for a 
decree in the terms thereof. The respondents 
denied that there had been a valid reference 
to arbitration and consequently they averred 
that there was no proper award. 

They further pleaded that the award was 
vitiated by the misconduct of the arbitrators 
and had been improperly procured. The ap¬ 
pellants contended that it was not open to 
the respondents to maintain these pleas. They 
said that as the respondents had neglected to 
cause the award to be filed in Court they 
(the appellants) became automatically en- 
titled to a decree in the terms of the award 
on the expiration of the three months al¬ 
lowed for its filing. The principal Judge of 
the city civil Court who tried the suit found 
for the appellants but his decision was over¬ 
ruled by Somayya J. on appeal. Conse¬ 
quently the learned Judge dismissed the suit. 
This appeal is from his judgment. It is an 
elementary principle of law that where a 
remedy has existed by way of suit, the remedy 
continues to exist, unless it is taken away by 
statute, either expressly or by necessary im- 
Iplication. The appellants say that the Indian 
Arbitration Act, 1940, has not taken away 
their right to institute a suit to enforce the 
award and that the learned Judge misinter¬ 
preted the provisions of the Act. Therefore 
it is incumbent upon’us to examine the re¬ 
levant sections of the statute. 

Section 14 (l> says that when the arbitra¬ 
tors have made their award, they shall sign 
it and give notice of the fact in writing to 
the parties. Sub-section (2) says that the 
arbitrators shall, at the request of a party', 
cause the award to be filed in Court and, 
when this is done, the Court shall give notice 
of its filing to the parties. Sections 15 and 16 
empower the Court to modify the award or 
to remit it to the arbitrators for further 
consideration. Section 17 states that when 
the Court sees no cause to remit the award 
for reconsideration, it shall, after the time 
for making an application to set it aside has 


expired, or when such an application has 
been made and refused, proceed to pronounce 
judgment according to the award, and upon 
the judgment so pronounced a decree shall 
follow. No appeal lies from the decree except 
on the ground that it is in excess of, or not 
otherwise in accordance wdth the award. 

Section 15 of the old Act provided that an 
award, on being filed in Court, should be 
enforceable as if it were a decree of the 
Court. Now it is made a decree of the Court 
when judgment has been pronounced in ac¬ 
cordance with the terms of the award. 
Section 17 of the new Act brings the statute 
in accordance with the provisions of the 
English Arbitration Act of 1934. Sections 31 
and 32 of the Indian Act of 1940, have great 
bearing on the question to be decided in this 
appeal, and we will quote them in extenso. 
Section 31 reads as follows : 

“(1) Subject to the provisions of this Act, an 
award may be filed in any Court having jurisdic¬ 
tion in the matter to which the reference relates. 

(2) Notwithstanding anything contained in any 
other law for the time being in force and save as 
otherwise provided in this Act, all questions re¬ 
garding the validity, efiect or existence of an 
award or an arbitration agreement between the 
parties to the agreement or persons claiming 
under them shall be decided by the Court in which 
the award under the agreement has been, or may 
be, filed and by no other Court. 

(3) All applications regarding the conduct of 
arbitration proceedings or otherwise arising out of 
such proceedings shall be made to the Court where 
the award has been, or may be, filed, and to no 
other Court. 

(4) Notwithstanding anything contained else¬ 
where in this Act or in any other law for the time 
being in force, where in any reference any appli¬ 
cation under this Act has been made in a Court 
competent to entertain it, that Court alone shall 
have jurisdiction over the arbitration proceedings 
and all subsequent applications arising out of that 
reference and the arbitration proceedings shall be 
made in that Court and in no other Court." 

Section 82 states: 

"Notwithstanding any law for the time being in 
force, no suit shall lie on any ground whatsoever 
for a decision upon the existence, eilect or validity 
of an arbitration agreement or award, nor sbaU 
any arbitration agreement or award be set aside, 
amended, modified or in any way affected other¬ 
wise than as provided in this Act." 

Section 33 provides that a party to an 
arbitration, agreement or award desiring 
to challenge the existence or validity of 
the arbitration agreement or award or to 
have the effect of either determined shall 
apply to the Court and the Court shall 
decide the question on aflSdavits, provid- 
ed that where the Court deems it just 
and expedient, it may allow other evi¬ 
dence to be admitted. By reason of S. 81 , 
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no Court other than that in which the 
award has been, or may be, filed has juris¬ 
diction to decide any question relating to 
the validity, effect or existence of the award. 
Section S 2 emphasizes this by stating that 
no suit shall lie on any ground whatsoever for 
a decision upon the existence, effect or vali¬ 
dity of the award. The Act of 1940 was in¬ 
tended to consolidate and amend the law of 
India relating to arbitration matters. The 
scheme of the Act is to prevent the parties 
to an arbitration agitating questions relat¬ 
ing to the arbitration in any manner other 
than that provided by the Act. The suit 
which the appellants filed clearly raised the 
question with regard to the existence and 
validity of the award, and such a suit is 
expressly barred by S, 32. The learned ad¬ 
vocate has laid great stress on the fact that 
the Act of 1940 has not repealed S. 30, Spe¬ 
cific Relief Act, that it has not eliminated 
Form NO. 10 from Appx. a to the Cede of 
Civil Procedure and that under the English 
Act a suit may be filed in order to enforce 
an award without making it a judgment of 
the Court. Section SO, Specific Relief Act, 
merely says that the provisions of Chap, ii 
as to contracts shall mutatis mutandis 
apply to awards and to directions in a will 
or codicil to execute a particular settlement. 
This section obviously cannot override S. 32, 
Indian Arbitration Act, 1940, which applies 
“notwithstanding any law for the time 
being in force.” The governing section is 
S. 32, Arbitration Act. We fail to see what 
bearing Form No. 10, printed in Appx. A to 
the Code of Civil Procedure, has. Even if it 
has bearing, it is not of any importance 
because s. 30, Specific Relief Act, is subordi¬ 
nate to S. 32, Arbitration Act. The fact that 
in England, notwithstanding the amend¬ 
ment to the English Act of 1889 by the Act 
of 1934, a suit can be filed to enforce 
an award notwithstanding that judgment 
has been entered in the terms of the award 
does not assist the appellants, because in the 
English Act there are no corresponding 
provisions to those to be found in Ss. 31 and 
32 of the Indian Act. A single Judge of the 
Nagpur High Court in A.I.B. 1944 Nag. 24^ ac¬ 
cepted the argument now advanced on behalf 
of the appellants, but the judgment does 
not discuss the question. On the other 
band, in I.Ij.R. (1942) Bom. 452,^ the Bombay 

1. (’44) 31 A. I. R. 1944 Nag. 24 : I. L. R. (1944) 

Nag. 340 : 210 I. C. 473, Nanhelal Anandilal v. 

Singbal Gulabchand. 

2. (’42) 29 A. I. R. 1942 Bom. 101 : I.Ii.R. (1942) 

Bom. 462 : 200 I. C. 32, Rattanji Virpal and Co. 

V. Bbirajilal Manllal. 


A. I. B. 

High Court read s. 82 in the way which we 
read it. 

We regard ss. 31 and 32 as being conelu- 
sive against the appellants and consequently 
we hold that the suit does not lie. The ap¬ 
pellants have only themselves to blame for 
not causing the award to be filed in Court. 
The appeal is dismissed with costs. 

C.R.k./d.r, A'p'peal dismissed. 


[Case No, 183,] 
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Horwill and Koman JJ. 

Venkataraya Goundan — Appellant 

V. 

Mallappa Goundan and others 

— Respondents, 

Appeal No. 545 of 1944, Decided on 5tb Decem¬ 
ber 1945, from order of Sab-Judge, Coimbatore, 
D/. 4th April 1944. 

(a) Civil P. C. (1908), S. 48—Date of decree 
.—Date of decree is date when decree becomes 
executable — Date of judgment held date of 
decree. 

Wbereia final decree for partition was passed on 
23rd December 1925 but was engrossed on stamp 
on 26th March 1942 and application for execution 
was made on 26th June 1942. 

Held that under O. 20, B. 7, the date of decree 
has to be construed as 23rd December 1925, the 
date of judgment. The adjudication in the case 
became ripe for execution on the date of judgment, 
in tbat the respective rights of the parties had 
been adjudicated and decided on. It was only the 
formalities to be observed in drafting the decree 
tbat had to be carried out. The execution filed on 
26tb June 1942 was, therefore, barred under S. 48: 
(•43) 30 A. I. B. 1943 Mad. 660, Rel. on; (’40) 27 
A. I. R. 1940 Mad. 127 (F.B.) and (’18) 5 A. I. R. 
1918 Mad. 1187(F.B.), Hisiinff. CP 349 C 2] 

C. P C — 

(’44) "Cbitaley, S. 48, N. 19, Pt. 2 and 21. 

(’41) MuUa, Page 204—Date of decree. 

(b) Civil P. C. (1908), S. 48 (2) — Fraud of 
judgment-debtor — Final decree for partition 
— Judgment-debtor selling property falling to 
share of plaintiff — Plaintiff is not prevented 
from executing decree. 

Plaintiff applied for execution of a final decree 
for partition beyond 12 years and contended tbat 
as the judgment-debtors had sold the property 
which should have come to his share under the 
decree he was prevented from executing the decree 
by reason of this fraud of the judgment-debtors 
and hence his application was within time under 
S. 48 (2) : 

Held that the mere fact tbat some of the judg¬ 
ment-debtors sold properties which should have 
fallen to the share of plaintiff could not by itself 
prevent the plaintiff from proceeding in execution 
to recover his share of the properties under the 
partition. [P 349 O Ij 

C JP c , 

(’44) Chitaley, S. 48, N. 16. 

P. i?. Ramalerislina Jyar, O. K. ViswanatM 

Iyer and P. P. Vasudeva Iyer —for Appellant. 

jB. N. Appuswami Iyer and M, Venkatarama 

Iyer — for Respondents. 
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Koman J- — The appellant filed O. P, 
No. 14 of 1923 on 29th June 1923 as pauper. 
The petition was subsequently registered as 
O. S. NO. 217 of 1923. The appellant was only 
two years old at that time and was repre¬ 
sented by his next friend Arunachalam 
Goundan, the brother of the appellant’s 
grandfather. The preliminary decree in the 
suit was passed on 7th October 1924 in which 
the plaintiff was declared entitled to one- 
sixth share in the family properties and the 
final decree was passed on 23rd December 
1925. The plaintiff states that he became a 
major only in 1940, though this is disputed 
by the respondents. He filed E. P. No. 362 
of 1912 on 26th June 1942 for execution of 
the final decree after getting the final decree 
engrossed with necessary stamp on 26 th 
March 1942. The learned Subordinate Judge 
of Coimbatore has dismissed the execution 
petition on the ground that it is barred 
under s. 48, Civil P. C. It is contended for 
the appellant that under s. 48 (2), Civil P.C,, 
he is within time. It is stated that because 
of fraud played by the judgment-debtors in 
selling some of the properties that should 
have come to his share under the final 
decree, ho was prevented from executing 
the decree. There is nothing in the present 
case to indicate that the appellant was really 
prevented from executing his decree. The 
mere fact that some of the judgment-debtors 
sold properties which should have fallen to 
the share of the appellant could not by itself 
prevent the appellant from proceeding in 
execution to recover his share of the proper¬ 
ties under the partition. 

It is also contended on behalf of the ap¬ 
pellant that for computing the period of 
limitation under S. 48, in the present case 
the final decree should be deemed to have 
been dated only from the date when the 
decree was engrossed on the proper stamp 
paper and the decree was signed, viz., from 
2Gth March 1942 and that if that is deemed 
to bo the date of the final decree, this peti¬ 
tion for execution is within time. In l.li. R. 
1940 Mad. 349^ a Full Bench of this Court 
bad to interpret the moaning of “the date of 
the decree” in cl. (a) of S.48, Civil P. C., 
and that Bench held that the date of the 
decree is the date when the decree becomes 
executable. In that case the learned Judges 
were dealing with a mortgage decree, which 
was actually a composite decree, which, in 
their Lordships’ opinion, was capable of 

1. (’40) 27 A.I.R. 1940 Mad. 127 : I. L. R. (1940) 
Mad. 349 : 187 I.C. 17G (F. B.), liamaebaudra 
Rao V. Parasucamayya. 


being split up and ought to have been split 
up into a number of decrees, some of which 
were to come into effect only at a future 
date on the happening of certain contingen¬ 
cies. The learned Judges in 40 Mad. 989^ 
distinguish the case they were dealing with 
and point out that a decree is defined as 
“the formal expression of an adjudication, which, 
so far as regards the Court expressing it, conclu¬ 
sively determines the rights of the parties with 
regard to all or any of tho matters in controversy 
in the suit.** 

and adds 

“When the reliefs given in respect of those 
rights are distinct and enforceable at different 
periods of time, then for purposes of execution 
there is in fact more than one decree though 
embodied in one document. In such cases it is only 
reasonable to hold that thedate of the decree sought 
to be executed within the meaning of S. 48 (a), 
Civil P. C., may not be what it bears on its face. 
It is the date when the particular adjudication 
sought to be enforced becomes ripe for execution 
according to the terms of the decree.” 

These observations very clearly bring out 
the distinction between the facts in that case 
and the present case. In the present case, 
unlike the above two cases the adjudication 
became ripe for execution on the date of 
judgment, in that the respective rights of 
the parties had been adjudicated and decid¬ 
ed on. It was only the formalities to be ob¬ 
served in drafting the decree that had to be 
yet carried out. Chinna Venkatappa v. 
Pedda Venhatappa^ is a decision of a Bench 
of this Court wherein a contention similar 
to that raised by the appellants in the pre¬ 
sent case was raised. That contention was 
rejected by the learned Judges as under 
O. 20 , R. 7, Civil P. C., the decree must bear 
the same date as the judgment. In the pre- 
sent case also the date of the decree has to 
be construed as 23rd December 1925 the date 
of tho judgment. We are, therefore, of opi¬ 
nion that the date of the decree in the 
present case is 23rd December 1925 and 
that, therefore, the petition for execution is 
clearly not within time. The appeal is dis¬ 
missed with costs. 

C.R.K./G.B. Appeal dismissed. 

2. CIS) 5 A.I.R 1918 Mad. 1187 : 40 Mad. 989 : 
37 I. C. 741 (F. B.), Aiyaswaraier v. Venkata- 
cbalam Mudall. 

3. See (‘43) 30 A. I. R. 1943 Mad. 650 : I. L. R. 
(1944) Mad. 266 :^12 I. C^619. 

[Case No, 184.] 

A. I. R. (33) 1946 Madras 349 

Kuppcswami Aiyar J. 

In re N. Ramarathnam and another 

Petitioners. 

Crimiaal Revn. No. 1169 and Ocim. Revn. Petn. 
No. 1085 of 1945, Decided on 15th January 1946, 
from order of Chief Presidency Magistrate, D/- 19th 
December 1945. 
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Criminal P. C. (1898), S. 347—Offence under 
S. 124A, Penal Code — Article published in 
Tamil — Chief Presidency Magistrate trying 
case having Urdu mother>tongue — Case held 
should be committed to Sessions. 

The accused was prosecuted under S. 124A, 
Penal Code, in respect of an article published in 
Tamil. The accused filed an application before the 
Chief Presidency Magistrate whose mother-tongue 
was Urdu that the case should be committed to 
the High Court for being tried with the aid of 
jury. The main point urged was that the offending 
article being in Tamil, it would be oonduoive to 
the ends of justice if the case was tried by a jury, 
a majority of whom would be in a position to 
decide whether the article was one that would 
bring or attempt to bring into hatred or contempt 
or excite disaffection against the Government. The 
Magistrate dismissed the application stating that 
since the law had not made the offence triable 
exclusively by a Court of Session he was entitled to 
try it : 

Held that the main considerations which ought 
to have weighed with the Magistrate in deciding 
whether he should try the case himself or should 
commit it to the High Court for being tried with 
the aid of jury were : (1) The advantage of a trial 
by a High Court with the aid of a jury which 
would be in a position to know the language and 
appreciate the significance of the article, its impll- 
cation and its effect on the general public and the 
readers’ reaction to it ; (2) the adequacy of 
the sentence that might be passed by the Court for 
the offence in question; and (3) the capacity of the 
Judge to appreciate the impression that was likely 
to be formed in the minds of the reading public. 
The reason urged for the accused in the petition 
was sufficient to justify the accused being tried 
not only by a Judge who knew Tamil but^lso with 
the aid of a jury who knew Tamil. : (’32) i9 A.I.R. 
1932 Bom. 63 and (’29) 16 A.I.R. 1929 Bom. 313. 
Rel. on. [P 350 C 2; P 351 C 1] 

Cr. P C_ 

(’41) Chitaley, S. 347, N. 2 Pt. 4, N 4 Pts. 11, 
12, 17. 

(’41) Mitra, S. 347, N. 1004. 

Sir Alladi Krishnaswa7ni Aiyar for T, M. 
Kasturi and N. liajagopala Ayyangar — 

for Petitioners. 

Crown Prosecutor — for the Crown. 

Order. — It is urged for the petitioners 
that there are various considerations which 
have to be borne in mind by the Chief 
Presidency Magistrate before deciding whe¬ 
ther he should himself try a case of sedition 
or should commit it to this Court for being 
tried with the aid of a jury and that the 
Magistrate has not dealt with or considered 
them before passing the order sought to be 
revised. In the petition filed before the 
Magistrate, the main point urged was that 
the offending article being in Tamil, it would 
be conducive to the ends of justice if the 
case is to be tried by a jury a majority of 
whom would bo in a position to decide 
whether the article was one that would 
bring or attempt to bring into hatred or 
contempt or excite disaffection against the 
Oovernmont. So has not specifically dealt 


with this but merely stated that since most- 
of the oases under s. 124A, Penal Code, would 
be of the same nature as the case befora 
him, and since the law has not made the^ 
offence triable exclusively by a Court of 
Session, it was evident that such cases need 
not necessarily be tried always by a Sessions 
Court. The Magistrate was perfectly justified 
in saying that since the Legislature has not- 
directed that sedition cases should be tried 
solely by a Sessions Court, he would be- 
entitled to try it. But then he has not dealt 
with the grounds urged in this particular^ 
case as to why they wanted the case to be; 
tried in this Court with the aid of a jury. 
As urged by the learned counsel for the 
petitioners there are several circumstances 
which have to be taken into consideration 
before deciding the question whether this 
case is to be tried by this Court or by the 
Chief Presidency Magistrate himself. The 
main test in such case is the impression 
formed on the mind of a reader who knows 
the language in which the article is written. 
The mother tongue of the Magistrate is Urdu 
and it is stated that he has passed a test ini 
Tamil and that he has served in Tamil 
districts. I am not sure whether this know¬ 
ledge of Tamil would be sufficient to enable 
him to understand the article with all its- 
implications and to consider and decide 
what impression it is likely to create upon, 
the Tamil reading public. Of course he would 
have the help of the translators but having 
read the article myself, I think it Is a case 
in which there are a number of points which 
will have to be taken into consideration 
and those points will be better considered by 
persons who know Tamil and who have got 
a very good working knowledge of that 
language. A trial of this case with the aid 
of a jury will, I think, be advantageous not 
only from the point of view of the accused 
but also from the point of view of . the pro* 
secution. 

Apart from this, there is also the fact 
that it is a serious offence with which the 
accused are charged and it is stated that the 
paper has a wide circulation. These two 
grounds were said to constitute enough valid 
grounds for a case of sedition to be com¬ 
mitted to a Court of Session at Bombay 
instead of being tried by the Presidency 
Magistrate there : see 63 Bom. 611.' 66 Bom. 
61® was a case from the mofus sil in which 

1. (’29) 16 A.I.R. 1929 Bom. 313 : 63 Bom. 611 • 
119 I. O. 666, Emperor v. Erisbnaji Prabhakar. 

2. (’32) 19 A. I. B. 1932 Bom. 63 : 66 Bom. 61 : 
136 I. C. 187, Emperor y. Hari Moreahwar. 
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the question was whether the accused should 
be tried by a Magistrate or by a Sessions 
Judge who would be ordinarily helped by 
ass^ors. It is also significant that it does 
not appear from the order of the Magistrate 
that he had occasion to consider about the 
adequacy of the sentence that could be 
passed by him nor does it appear from the 
order that he had come to his conclusion 
with reference to any information given to 
him as regards the gravity of the offence or 
the sentence that may have to be imposed 
on the petitioners. The order is silent on 
that point. The main considerations which 
ought to have weighed with the Chief Pre¬ 
sidency Magistrate in this case are: (1) The 
advantages of a trial by a High Court with 
the aid of a jury which would be in a 
position to know the language and appreciate 
the significance of the article, its implication 
and its effect on the general public and 
the readers* reaction to it; (2) the ad¬ 
equacy of the sentence that may be passed 
by the Court for the offence in question; 
and (3) the capacity of the Judge to ap¬ 
preciate the impression that is likely to be 
formed in the minds of the reading public. 
None of these matters have been dealt with 
and all that is stated is that a case of 
sedition could be tried by a Magistrate as 
well and all cases of sedition are alike and 
that therefore it will not be justified in com¬ 
mitting the case to the High Court. 

The reasons urged for the petitioners in 
the petition are sufficient to justify the ac¬ 
cused being tried not only by a Judge who 
knows Tamil but also with the aid of a 
jury who know Tamil, and as this advantage 
could be had by the accused being committed 
to this Court if a prima facie case is made 
out. 1 accordingly find that the Magistrate 
would have done well to have exercised his 
discretion in recording the evidence as if it 
was a preliminary enquiry for ultimately 
committing the case to this Court, if a 
prima facie case is to be made out. It is 
stated by the learned Crown Prosecutor that 
the entire evidence has been recorded in 
writing but that the signatures of the wit¬ 
nesses have not been obtained as would be 
necessary in a preliminary enquiry. This 
defect, as the learned counsel for the peti¬ 
tioner concedes, can be cured by the Magis¬ 
trate sending for the witnesses who are all 
local men and getting their signatures and 
certifying that the evidence had been pro¬ 
perly read out and explained to them in 
vernacular and acknowledged by them to be 
correct. The petition is accordingly allowed 


and the Magistrate shall proceed with the 
case in the light of the observation made 
above. 

C.R.K./d.H. Petition allowed. 


[Case No. 185.] 

A. 1. R. (33) 1946 Madras 3S1 
Wadsworth and Patanjadi Sastbi JJ, 

Mutyala Yenkatramayya — Appellant 

V. 

Tanguturi Venkata Suhhayya and 
others — Respondents. 

Appeal No. 378 and Civil Revn. Petn. No. 1746 
of 1944, Decided on 11th January 1946, against 
order of Sub-Judge, Narsapur, D/- 12th July 1944. 

Limitation Act (1908), Ss. 5 and 29 (2) — 
Applicability — Appeal under S. 25A, Madras 
Act 4 [IV] of 1938—S. 29 (2) has no application 
—Delay in filing appeal can be excused under 
S. 5, Limitation Act. 

All that S. 29 (2) lays down is that where a 
special or local law prescribes a special period of 
limitation, the excluded provisions of the Limita¬ 
tion Act, viz,, those other than Ss. 4, 9, 18 and 22 
shall not apply. ]P 352 C 1] 

In S. 25A, Madras Act 4 [lY] of 1938, though a 
right of appeal is given, no period of Limitation 
different from that prescribed by Scb. 1, Limitation 
Act, is indicated. Therefore the provisions of 
S. 29 (2) have no application so as to exclude the 
provisions of S. 5, Limitation Act, from being 
applied to appeals under that section. Hence the 
delay in filing an appeal under S. 25A for suffi¬ 
cient reasons can be excused under S. 5, Limitation 
Act. [P 352 C 1] 

Limitation Act — 

(’42) Ghitaley, S. 29, Notes 5 and 6. 

(’38) Rustomji, page 527. 

P. Satyanarayana Rao and Q. Chandrasekhara 
Sastri — for Appellant. 

y. Viyyanna — for Respondents. 

Wadsworth J. — The appellant in the 
appeal who is also the petitioner in the civil 
revision petition was a debtor who applied 
to the Court of the District Munsif of 
Bhimavaram for relief under the provisions 
of Madras Act 4 [IV] of 1938. The applica¬ 
tion was dismissed on a legal ground and as 
there was then no right of appeal under the 
Act, the debtor moved this Court in revision. 
By the time the revision petition came to 
be heard here, Madras Act 4 [iv] of 1938 had 
been amended and a right of appeal had 
been given under the new S. 25A which pro¬ 
vides that an order of the kind by which 
the petitioner was aggrieved should be sub. 
ject to appeal “as if it was an order falling 
under S. 47, Civil P. C.“ The revision peti- 
tion having been rejected on the ground that 
an appeal lay, the debtor moved the Sub¬ 
ordinate Judge of Narsapur to excuse the 
delay under S. 6, Limitation Act, and to 
admit an appeal against the original order 
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to the District Munsif. The learned Sub¬ 
ordinate Judge has dismissed the application 
to excuse the delay and bias consequently 
rejected the appeal. Against the order refus¬ 
ing to excuse the delay the present revision 
petition is preferred and against the dismis¬ 
sal of the appeal the present second appeal 
is preferred. 

The only ground on which the learned 
Subordinate Judge has rejected the applica- 
tion to excuse the delay is on the strength 
of a contention based on s. 29, Limitation 
Act. Section 29 ( 2 ) provides that where a 
special or local law prescribes for any suit, 
appeal or application a period of limitation 
different from the period prescribed therefor 
by Sch. 1, the provisions of s. 3 shall apply 
as if such period were prescribed therefor in 
that schedule, and for the purpose of deter¬ 
mining any period of limitation prescribed 
for any suit, appeal or application by any 
special or local law (a) the provisions con¬ 
tained in s. 4, ss. 9 to 18 and s. 22 shall 
apply .... and (b) the remaining provisions 
of this Act shall not apply. The learned 
Subordinate Judge has read this provision 
of law as having enacted that none of 
the excluded provisions shall apply to any 
suit, appeal or application under any special 
or local law. This is clearly erroneous. All 
that S. 29 ( 2 ) lays down is that where a 
special or local law prescribes a special 
period of limitation, the excluded provisions 
of the Limitation Act shall not apply. For 
instance, it has been held that under S. 20, 
Madras Act iv [ 4 ] of 1938, a special period 
of limitation is laid down for the filing of 
an application under s. 19 by a person who 
has obtained a' stay under S. 20, and conse¬ 
quently s. 6, Limitation Act, cannot be 
applied to e^tgp/d the period therefor pres¬ 
cribed under the special law. In s. 25A 
newly fntrodUCeff" into this Act, though a 
right of appeal is given, no period of limita¬ 
tion different from the period prescribed by 
sch. 1 , Limitation Act, is indicated. There- 
fore the provisions of S. 29 (2) have no appli¬ 
cation so as to exclude the provisions of S.6, 
Limitation Act, from being applied to appeals 
under the special law. In this view we allow 
the civil revision petition and the civil mis¬ 
cellaneous second appeal and remit both the 
applications under s. 6 and the appeal to the 
lower Court for disposal on the merits. The 
petitioner is entitled to his costs in this civil 
revision p>etition. No separate costs in the 
appeal. 

O.K.K./v.B. Revision allowed* 


A. I. B. 

[Case No* 186.] 

A. I. R. (33) 1946 Madras 352 

Wadsworth and Rajamannar JJ. 
F. P. S. Albuquerque — Appellant 

V, 

Catholic Ranh Ltd.^ by its Secretary^ 
C. V. N. Pais — Respondent. 

Appeal No. 436 of 1945, Decided on Ist Febru¬ 
ary 1946, against order of district Court, South 
Kanara, D/- 23rd June 1946. 

(a) Arbitration Act (1899), S. 15—Words *'on 
beingfiled*'indicate pointof time when award is 
enforceable as decree-^Date of filing award In 
Court is date of decree or order within Art. 182, 
Limitation Act— Award between bank and its 
debtor — Award filed in Subordinate Judge’s 
Court in 1938 on assumption that Sch. 2» Civil 
P.C,, applied—Decree passed on award—Execu¬ 
tion— In execution appeal High Court bolding 
that award came under Arbitration Act — 
Award filed in District Court in 1944 — In 
execution objection taken that execution was 
barred—Objection held could not be sustained 
in view of S. 15 — In any case, bank held was 
entitled to rely on S. 14, Limitation Act. 

The words *'on being filed'* in S. 16 indicate 
the point of time from which an award is deemed 
to be enforceable as if it were a decree. The award 
only acquires the incidents of a decree when it is 
filed in Court, and in applying Art. 182, Iiimita- 
tion Aot, the date of the decree or order cannot be 
any earlier than the date on which by being filed 
into Court that which was a non-jndioial decision 
becomes clothed with a judicial c^raoter as if it 
were a decree. [P 353 0 1, 2] 

An award to which a bank and its debtor were 
parties was given on 3rd January 1938 and was 
registered on 20th January 1938 and on 31st Jana* 
ary 1938 it was filed in the Court of the Subordinate 
Judge on the assumption that the procedure laid 
down in Sob. 2, Civil P. C., would apply. But in 
view of the decision of the High Court in an ap* 
peal in the execution of the decree passed in terms 
of the award that the bank being a limited com* 
pany registered nnder the Companies Aot, the 
award must be filed under the provisions of the 
Arbitration Act, the arbitrator at the instance of 
the bank filed the award in the District Court on 
16th March 1944. Thereafter the bank proceeded 
to take out execution and in the execution objec¬ 
tion was taken that execution was barred by nota¬ 
tion, because the petition was filed more than three 
years after the date of the original award ; 

Seld that having regard to the terms of S. 16, 
Arbitration Act, the objection could ^t be sus¬ 
tained. ® 

Seld further that even if this view were not 

correct, the bank would be entitled to rely on S. 14, 

Limitation Act, in the circumstances of the 

[P 363 C 2J 

Limitation Act — 

(’42) Chitaley, S. 14, N. 24 ; Art. 182, N. 25. 

(’38) Rustomji Page 247, Note “Other cause oX 
like nature.” 

(b) Interpretation of statutes — Language of 
statute plain and its meaning clear— Court is 
not concerned with its consequences. 

A Court is not concerned with the consequenow 
of a statutory provision when the language of it i® 
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-plain and its meaning oleai. It is the business of 
the Legislature and not of the Judges to amend de¬ 
fective statutes. [P 353 C 2] 

C P. Ce — 

(‘44) Chitaley, Preamble N. 7, Pt. 7. 

(’41) Mulla, Page 2, Note “Interpretation of the 

Act.” 

Ad'oocaie General, Pais, Loho and Alveres — 

for Appellant. 

B. Sitarama Bao and i?. Sonianatha Bao — 

for Bespondent. 

Wadsworth J. — The appellant was in¬ 
debted to the respondent bank and the par- 
ties referred their dispute regarding the debt 
to an arbitrator who, on Srd January 1938 
gave an award in favour of the bank holding 
that the appellant had to i)ay Rupees 
54,492.4 0 . This award . was registered on 
20th January 1938 and on Slst January 1938 
it was filed in the Court of th'e Subordinate 
Judge, South Kanara, on the assumption 
that the procedure laid down in Sch. 2, 
Civil P. 0., would apply. A decree was 
passed and against an order for execu¬ 
tion of this decree there was an appeal 
which was eventually decided by a Full 
Bench of this Court on 25th January 1944. 
The Full Bench held that because the cre¬ 
ditor was a limited company registered 
under the Companies Act, the award must 
necessarily come under the provisions of the 
Arbitration Act of 1899 and not under the 
Code of Civil Procedure. As a consequence 
of this decision, the arbitrator at the instance 
of the respondent filed the award in the 
District Court on 15th March 1944. Notice 
was given and it was recorded that neither 
party objected to the award and the award 
was filed. Thereafter the creditor pro¬ 
ceeded to take out execution and in the 
execution objection was taken that execu- 
tion was barred by limitation, because the 
petition was filed more than three years 
after the date of the original award. The 
executing Court overruled this objection 
relying on the decision in 62 cal. 833^ and 
directed execution to proceed. Hence the 
appeal. It seems to us that the objection 
on the ground of limitation cannot be sus¬ 
tained, having regard to the terms of s. 15, 
Arbitration Act, (9 [ix] of 1899) which runs 
as follows : 

“An award on a submission, on being filed in 
the Court in accordance with the foregoing provi¬ 
sions, shall (unless the Court remits it to the re¬ 
consideration of the arbitrators or umpire, or sets 
it aside) be enforceable as if it were a decree of the 
Court . . . . ” 

jit seems to us that the words “on being 
'filed” indicate the point of time from which 

1. (’.35) 62 Cal. 833, Udayaeband Pannalal v. 
Bhagiratilal Ghasiprasad. 
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the award is deemed to be enforceable as if 
it were a decree. The verb in the clause 
“as if it were a decree’* is clearly in the pre¬ 
sent tense of the subjunctive mood. If the 
Legislature had intended that the award 
should be deemed to have been a decree with 
effect from the date on which it was origin¬ 
ally passed by the arbitrator, instead of the 
word “were” we should expect to find the 
words “had been.” It is pointed out that 
the result of this construction is that 
there can be no limitation whatever for the 
filing of an award in Court and that it might 
be possible to file in Court an award which 
was twenty years old without leaving opent 
any objection to the parties on the ground' 
of limitation, provided that execution iS' 
taken within three years of the date of filing.' 

That may be an anomalous result. But we 
are not concerned with the consequences of 
a statutory provision when the language of 
it is plain and its meaning clear. It is the 
business of the Legislature - and not of the 
Judges to amend defective statutes. To our 
minds it is quite clear that the award only 
acquires the incidents of a decree when it is 
filed in Court, and in applying Art. 182 , 
sch. 1 , Limitation Act, the date of the 
decree or order cannot be any earlier than 
the date on which by being filed into Court 
that which was a non.judicial decision be¬ 
comes clothed with a judicial character as 
if it were a decree. We may also observe 
that in our opinion even if this view were 
not correct, the respondent would be en¬ 
titled to rely on s. 14, Limitation Act, in the 
circumstances of the present case. In the 
result, therefore, the appetfl^disi^^gSd 
costa. 

C.B.K,/v.R. ^Apyeal dismissed. 

—A-dsn^cate Court 

A. I. r/« 3) «^^adras 353 ’' 

Leach C. J. and 

Chinnathayi alias Veeralahshmi Ammal 

— Appellant 


"Ui- 




F. Kulasckarapandia Naicker and 
another — Respondents. 

Appeals Nos. 230, 300, 301, 302, 355, 356 and 

413 of 1943, Decided on 30th October 1945 from 

decree and judgment of District Judge. Madura 
D/. 7tb April 1943. ^ ’ ^^Raura, 

(a) Hindu law_Impartible estate — Family 
settlement — Compromise decree between A 
widow of last holder and B claiming to suc¬ 
ceed under custom of lineal primogeniture _ 
Decree providing after death of A estate was 
to be enjoyed by B and "his heirs"— Expres¬ 
sion “heirs” held meant heirs of B as holder 
of impartible estate. 
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An impartible estate belonged to a joint family 
having five branches. Succession to the estate had 
always been governed by the rule of lineal primo. 
geniture subject to a family custom according to 
which a younger son by a senior wife was preferred 
to an elder son by a junior wife. K who was the 
holder of the impartible estate and represented the 
first branch died leaving bis brother V, who was 
passed over as debarred from succession being 
mentally deficient, and his widow A. A claimed the 
estate on the basis of a will of her husband. A 
family settlement was then arrived at between all 
the different branches of the family. The family 
settlement consisted of a deed of release between 
A and S, the head of the third branch and a com¬ 
promise decree between A and B the representative 
of the second branch who had filed a suit for pc». 
session against A as next in succession. The com¬ 
promise decree, inter alia, provided that A was to 
hold the estate for her lifetime and thereafter it 
was to be enjoyed by B “and his heirs.” B died in 
1901. After the death of A in 1921 jB’s son G held 
the estate. C died leaving no son. The widow of C 
claimed to succeed to the estate on the ground 
that under the family settlement the impartible 
estate became the separate property of B and his 
heirs and hence she was entitled to the estate as 
against the representative of the third branch who 
claimed to succeed under the rule of primogeniture. 
The decision of the question turned upon the 
meaning to be attached to the words ”his heirs” in 
the decree, i. e., whether they meant heirs of B 
as holder of the impartible estate or his personal 
heirs: 

Held, clause 2 of the decree provided that the 
zamindari should be enjoyed by B and his heirs 
after the lifetime of A. Unless the family arrange¬ 
ment had the effect of vesting in £ on the death 
of A, the zamindari as his own absolute property, 
the words “bis heirs” must mean the heirs to the 
zamindari according to the rule of lineal primogeni¬ 
ture which had previously governed the family. 
The document constituting the family settlement 
could not be read as changing the character of the 
estate from that of an impartible estate belonging 
to the joint family to an estate owned by £.in his 
individual right. The only change effected by the 
settlement so far as the estate was concerned was 
to defer the right of B to its possession as the next 
in succession until after the death of A, On the 
death of A, the estate was to return to£ as the per¬ 
son entitled to it under tlie rules of lineal primo¬ 
geniture. The family continued to remain joint and 
the estate remained with the family as impartible 
estate. Hence the words “his heirs” in cl. 2 of the 
compromise decree meant the heirs of B as the 
bolder of the impartible estate and not the holder 
of it in his own absolute right. [P 361 C 1] 

(b) Deed_Construction — Ambiguous deed 

—Subsequent conduct of parties can be refer¬ 
red to. 

Where a document is couched in language which 
leaves no room for doubt with regard to its mean¬ 
ing, the Court cannot have regard to the subse¬ 
quent conduct of the parties in interpreting it; but 
if there is any ambiguity the Courtcan have regard 
to the manner in which the parties themselves 
have read it. [P 361 C 13 

(c) Hindu law — Impartible estate Relin¬ 
quishment of interest by coparcener — It must 
be for benefit of all other members, 

A member of a joint Hindu family governed by 
the Mitaksbara law cannot give his interest in the 


^mily to one of several coparceners if they remain^ 
joint in estate; in such oircumstances he can. 
relinquish his interest, but the relinquishment- 
must operate for the benefit of all the other mem¬ 
bers. The same principle must apply to a joint 
family owning an impartible estate. The surrender 
must be to all the branches of the family or to the- 
head of the family as representing all its members: 
(’45) 32 A. I. R. 1945 Mad. 142 (F.B.). Bel. on. 

[P 362 C 13 

(d) Hindu law ^ Impartible estate_Relin¬ 

quishment of right to succeed—Proof of, 

The right to succeed to an impartible zamindari 
is a very valuable right and before the Court caH' 
hold that that right has been surrendered it must 
have clear proof of this. [P 362 C 2} 

(e) 'Pardanashin lady — Deed executed by- 
— Burden of proving that pardanashin lady 
understood what she was signing is on person- 
claiming benefit under deed. 

Where a deed is executed by a pardanashin lady 
the burden of proving that the lady understood 
what she was signing is on the person who claims- 
the benefit of the deed. ' [F 364 C 1} 

Where two pardanashin ladies executed a deed' 
of release in favour of one AT, which gave an abso¬ 
lute right in the property to K and it was in evi¬ 
dence that though the ladies could apeak and writa- 
Engliah they had no independent advice and that 
the ladies were always averse to granting an abso¬ 
lute estate to B; that the deed did not see the light 
of the day until the death of X and that the trans¬ 
action on the face of it was grossly unfair : 

Held that the case fell within the judgment of 
the Judicial Committee in (’25) 12 A. I. R. 1925> 

P. C. 204 and that the deed was not binding on- 
the executants. [P 363 C 2; P 365 0 2], 

Sir Tej Bahadur Sapru, AdvooaU’Qeneral, 
Ramasxihba Iyer, u. B. Pattabhiraman, N,. 
Kotyswara Bao and V. Bamaswami — 

for Appellant. 

T, B. Venkatarama Sastri, Sir Alladi Krishna- 
swami Iyer, V. Qovindarajachari, A. Lak^ 
shminarayana Iyer, X. Suhramaniam, V» 

V. Baghavan and Alladi Xuppuswami — 

for Respondents.- , 

Leach C. J. — Three of these seven ap¬ 
peals, namely, Kos. 413, 280 and SOI of 1948,. 
raise questions with regard to the succession 
to the zamindari of Bodinaickanur in the 
Madura district, which from ancient iimea 
has always been regarded as impartible andi 
was declared so to be by the Madras Impar¬ 
tible Estates Act, 1904. Two of the appeals, 
NOS. 230 and 802 of 1948 call for a decision 
on the question whether the village ofc 
Boothipuram, which admittedly formed part 
of the estate before 8th May 1890, became 
the private property of a member of the 
joint family. Three of the appeals, Nos. 802 ^. 

855 and 856 of 1943, relate to the present 
title to certain pannai (bom© farm) lands and 
buildings thereon which had also belonged 
to the estate. There were four suits, which 
were tried together by the District Judge of 
Madura, who gave his findings in two judg¬ 
ments, one dated 22nd February 1943 andi 
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the other dated 7th April 1943. The appeals 
can conveniently be dealt with jn one judg¬ 
ment as some of the facts are common to 
all of them. The following pedigree will be 
helpful in appreciating the facts: 

(See pedigree on next page) 

It will be noticed that some of the per¬ 
sons named in the pedigree are described as 
parties. These descriptions are taken from 
O. S. NO. 6 of 1941 which has been regarded 
as the main suit. We shall as far as possible 
adhere to these descriptions in the judgment. 
In 1862 when the narrative opens the joint 
family to which this impartible estate be¬ 
longed had five branches. Succession to the 
estate had always been governed by the 
rule of lineal primogeniture, subject to a 
family custom according to which a younger 
son by a senior wife was preferred to an 
elder son by a junior wife. The learned Dis¬ 
trict Judge found this custom to be proved 
and the judgment in this respect has been 
accepted by all parties. By reason of the 
custom, the estate devolved on T. B. Kama- 
raja Bandia Naicker (hereinafter referred to 
as Eamaraja No. 1), the son by the senior 
wife, on the death of his father the represen¬ 
tative of the first branch. Kamaraja No. i 
died on I5th December 1888. The next in 
succession was his brother Vadamalai, who 
was a son by the junior wife. Vadamalai 
was regarded as being mentally deficient, 
although in O. S. No. 31 of 1902, to which 
further reference will be made later, it was 
held that he was not debarred from succes¬ 
sion by reason of mental affliction. The re¬ 
presentatives of all the five branches re¬ 
garded him as being debarred from succes¬ 
sion for this reason and he was passed over 
without any protest. In the present litiga¬ 
tion all the parties have regarded him as 
being unfitted for the gadi and the appeals 
have proceeded on this basis. He died in 
1901 without male issue. There were no 
other male descendants of the first branch 
and consequently that line of succession 
became extinct. 

As Vadamalai had been passed over, on 
the death of Kamaraja No. 1 , the next in 
succession was Kandaswami Naicker, the 
eldest male of the second branch. Kama¬ 
raja No. 1 was survived by his widow 
Kamaluammal. She was a young woman, 
but of very forcible character. On her hus¬ 
band’s death, she produced what purported 
to be a will of her husband under which he 
left the estate to her and gave her a power 
to adopt a son to him. In o. 8. No. 31 of 1932, 
to which all the members of the joint family 


were parties, the will was held to be a for¬ 
gery, but it served the purpose of inducing 
the members of the family to agree to a 
family arrangement under which she was to 
remain in possession of a large part of the 
estate during her lifetime. The judgment of 
the Privy Council in 15 i. A. 61 ^ was deliver¬ 
ed on 2l3t January 1888. It was there held 
that the holder of an impartible estate had 
a right of absolute alienation, unless there 
was a custom to the contrary or by the 
nature of the tenure. It was not until the 
First Pittapur case, 22 Mad. 383,^. that the 
Judicial Committee actually held that the 
holder of an impartible estate had a power 
of leaving it by will, but that was the logical 
deduction from the judgment in 15 I. A. 51.^ 
Sir Tej Bahadur Sapru, on behalf of defen¬ 
dant 2, has suggested that it was the judg¬ 
ment in 15 1. A. 51^ which induced the male 
members of the family to enter into the 
agreement with the widow and this sugges¬ 
tion has not been repudiated by any of the 
learned counsel appearing in these appeals. 
In our opinion, this is the only possible ex¬ 
planation for the course which those in 
order of succession decided to take after the 
death of Kamaraja No. i. It has been shown 
that they were being advised by eminent 
counsel of the Madras Bar, who must have 
appreciated the significance of the judgment 
in 15 I. A. 51.^ 

On 18 th December 1888, Kandaswami, the 
representative of the second branch and the 
person entitled to succeed to Kamaraja 
No. 1 , after Vadamalai, who by common 
assent was mentally unfitted and in fact pre¬ 
ferred no claim to the gadi, made a state¬ 
ment to the Deputy Collector on general 
duty in the Madura district in which he 
stated that he had no objection to Kamalu¬ 
ammal succeeding to the zamindari and that 
she was competent to administer it. He also 
stated that Vadamalai was of unsound miud 
and that he was not aware of the exe¬ 
cution of any will by Kamaraja no. 1. On 
the same day similar statemente were made 
to the Deputy Collector by Sundara Pandia 
(the representative of the third branch), 
Kulasekhara no. 1 (the representative of the 
fourth branch), Chokkalingaswami (the re¬ 
presentative of the fifth branch) and Ban- 
garuswami (also a member of the fifth 
branch). The statement of these persona 

1. (’88) 10 All. 272 : 15 I.A. 51 : 5 Sar. 139 (p’c.), 
Sartaj Kuari v. Deoral Kuari. 

2. (’99) 22 Mad. 383:26 I.A. 83: 7 Sar. 481 (P.C.), 
Venkata Surja Mahipati Rama Krishna Rao v. 
Court of Wards. 
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that they did not know of the will is cer¬ 
tainly open to question. On 19th December 
1888 Kamaluamnial herself made a state¬ 
ment to the Deputy Collector in which she 
referred to the will. In fact she placed the 
Deputy Collector in possession of the docu¬ 
ment, and intimated that she intended to 
adopt a son whenever she thought fit to do 
so. On 19th December 1888, Kandaswami, 
Sundara Pandia Kulasekhara No. 1 and Chok- 
kalingaswami made a joint statement to the 
Deputy Collector in which they committed 
themselves to these statements: 

“Thirumalai Bodia Kamaraja Pan^a Naicket 
Avergal, who waa the zamindar of Bodinaickanoor 
aforesaid, died of rheumatism from which he was 
Bufiering, on the morning of the 15th instant. We, 
four persona, are his heirs, to succeed and yet we 
agree to bis widow Kamaluammal’s succeeding to 
and enjoying the abovesaid zamin and all other 
properties save the undermentioned lands set apart 
for our maintenance. Remission of the tirwah of 
the said lands allowed to us and of the tirwah of 
the lands registered in our names and enjoyed till 
now should be granted to us.” 

In this statement they gave a description of 
the lands which had been allotted to them 
for their maintenance. They are pannai 
lands adjoining two tanks, named, Bangaru- 
swami tank and Marimoor tank respectively. 
The total area measured about 350 acres. 
These pannai lands are not the pannai 
lands the ownership of which is now in dis¬ 
pute in these appeals. It is admitted that 
the lands referred to in this joint statement 
were by common consent of all the mem¬ 
bers of the family given absolutely to the 
four persons mentioned for their mainten¬ 
ance and the maintenance of their heirs and 
that they no longer form part of the zamin- 
dari. 

On 5th January 1889, the Deputy Collector 
made a report to the Collector on the state¬ 
ments made to him by the members of the 
family and forwarded to him the will set up 
by Kamaluanimal. He expressed the opinion 
that the will was genuine and that tho 
widow was capable of managing the estate. 
On 9th January 1889, the Collector himself 
recorded statements made by tho represen¬ 
tatives of the third, fourth and fifth branches 
of the family. They were all in keeping with 
the statements which they had made to the 
Deputy Collector. Kandaswami, the repre¬ 
sentative of the second branch, was not exa- 
mined by the Collector until 14th January 
1689 and in bis statement on that occasion 
he repudiated what he had said to the 
Deputy Collector. He stated that he had 
made and signed his first statement when he 
was ill and "drowned with sorrow’* and 


that he did not know whether it was read to 
him or not. He also repudiated hia signature 
on the joint statement made to the Deputy 
Collector on 19th December 1888. He alleged 
that his signature to that statement was a 
forgery. It is obvious that he was then re¬ 
penting of bis decision to forego his right to 
immediate possession of the zamindari as 
the nearest male heir to Kamaraja No. 1. 
On 1st May 1889 he filed O. S. No. 16 of 1889 
in the Court of the Subordinate Judge of 
Madura (West). The defendants to the suit 
were Kamaluammal and the Collector. He 
averred that according to the Hindu law, 
custom and the law of primogeniture he was 
entitled to succeed to the zamindari and to 
all its appurtenances. He asked for a decla- 
ration to that effect and a decree giving him 
possession of the properties. 

In her written statement Kamaluammal 
besides setting up the forged will averred 
that her deceased husband was separate in 
food, residence, interest and estate from the 
plaintiff and his uncles, that they had no 
coparcenary or joint right in the zamindari 
and that he was the sole proprietor of it 
with absolute power of disposition over it. 
On this basis she claimed to be entitled to 
the estate, although she was willing to abide 
by the agreement embodied in the joint 
statement of the representatives of the four 
branches to the revenue authorities on 19th 
December 1688 . Her pleas that the family 
had become divided and that her husband 
was entitled to the estate in his own right 
were certainly false. On 6th May 1890 
Kamaluammal arrived at a settlement with 
Sundara Pandiya, the representative of the 
third branch, under which he was to have 
the village of Dombucheri, his share in the 
pannai lands set aside for the maintenance 
of the second, third, fourth and fifth branches 
and to receive from her Rs. 3000 in cash. In 
consideration of this he surrendered to her 
whatever rights he had in the other pro¬ 
perties of the estate. The deed, which has 
throughout been referred to as "the deed of 
release” to which description we shall 

adhere, contains these provisions: 

“(3) . , . Whatever rights over the said zamin 
properties and in all the other above mentioned 
properties the said Sundara Pandiya Naicker Aver- 
gai might possess, be gives up such rights absolutely 
in favour of the said Kamaluammal Avergal and 
her heir enabling them to enjoy them with power 
of alienation thereof by way of gift, sale, etc. (4) 
And whatever rights the said Kamaluammal might 
possess over the Dombucheri village and over the 
lands lying under the irrigation of tho Bangaru- 
swami tank and the Marimoor tank and specided 
in the third column of the schedule hereto, which 
are given up to the aforesaid Sundara Pandiya 
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Nalcker Avergal, the said Eamaluammal Ayergal 
hereby g^vea up such rights absolutely iu favour of 
the said Pandiya Naicker Avergal and his heirs, 
enabling them to enjoy them with the power of 
alienation thereof by way of gift, sale, eto. (6) The 
said Eamaluaunnal and her heirs shall have no 
claim at all to the properties shown as belonging to 
Sundara Pandiya Naioker Avergal as aforesaid and 
the said Sundara Pandia Naioker Avergal and his 
heirs shall have no claim at all to the properties 
shown as belonging to the said Eamaluammal 
Avergal.” 

On Sfch May 1890, two days later, Kamalu- 
ammal and Kandaswami entered into an 
agreement of compromise and this agree¬ 
ment was made a decree in O. S. No. 16 of 
1889. It is hereinafter referred to as “the 
compromise decree.** Clauses l to 8 are of 
great importance and we will quote them 
in extenso : 

^'Clause 1 ,—Defendant 1 shall enjoy during her 
lifetime the plaint mentioned Rodinaiokanoor 
zamindari, with the incomes thereof and all its 
appurtenances, as also the buildings in her holding 
within the Bodinaiokanoor Palace attached to the 
said zamin. Defendant 1 shall have no right 
whatever to make any alienations of the said 
properties prejudicial to the plaintifi’s interest. 

Clause 2. — Excluding the village of Dombu- 
oheri given up by defendant 1 in favour of 
Sundara Pandiya Naioker Avergal on the sixth 
instant, the said zamindari and the incomes thereof 
and all its appurtenances, together with the build¬ 
ings within the said Palace as mentioned in 
para. 1 hereof and the rights, if any, acquired by 
defendant 1 through the release deed entered into 
between the said Sundara Pandiya Naioker Avergal 
and defendant 1, shall be enjoyed by the plaintifi 
Kandaswami Naioker and bis heirs after the 
lifetime of the said defendant 1. 

Clause 3 .—Defendant 1 shall give up to the 
plaintid the village of Boothipuram attached to 
the said zamiu and the hamlets attached thereto, 
together with all the incomes thereof, so that he 
might enjoy them from 1st July 1890 absolutely. 
Defendant 1 alone shall pay to Government the full 
peshkush and road cess of the said zamin including 
the said village and the plaintiff shall not be 
responslblo for the said peshkush and road cess. 

Clause 4 .—The plaintiff and bis heirs shall 
enjoy absolutely, free of thirva, with the power of 
alienation by way of gift, mortgage, sale eto., 
one>fourtb share in the nanja, punja and garden 
lands registered as pannai lands under the Ban- 
garuswami tank and the Marimoor tank in the 
said zamin and speoiffed in the schedules hereto 
annexed, as well as the lands which are now in 
the plaintiff’s possession and for which patta stands 
in his name. 

Clause 5 .—Defendant 1 shall pay to the plaintiff 
through Court in three months’ time from this 
date Its. 35,000, thirty five thousand, for the 
purpose of discharging the debt borrowed from 
V. E. N. E. y. Ramanatban Cbettiar at Madura 
through the zamindar of Tbodappanaickanoor for 
the expenses etc., of the aforesaid suit. 

In default of payment of the said sum by the 
said date the plaintiff shall recover the same by a 
precept of the Court, with interest at one pec cent, 
per mensem. 

Clause 6 .—Excluding the said zamindari and 
the buildings in the enjoyment of defendant 1 


within the palace in Kasha Bodinaiokanoor and 
the plaintiff’s one-fourth share in the nanja, punja 
and garden lands registered as pannai lands under 
the Bangaruswami tank and the Marimoor tank 
attached to the said zamin, all other pannai etc., 
lands and buildings and moveables, which belonged 
to or were in the enjoyment of the deceased 
Kamaraja Pandiya Naioker Avergal and ace situate 
either in the said zamindan or in other places, 
shall be held and enjoyed by defendant 1 and her 
heirs with all rights and piivUeges and with the 
power of alienation by way of gift, mortgage, sale 
etc., free from any subsequent claim by the plain¬ 
tiff and his heirs. 

Clause movable and immovable proper¬ 

ties which may be acquired by the said defen¬ 
dant 1 during her lifetime either from the income 
of the said zamindari or from any other fund 
shall belong exclusively to the said defendant 1 with 
the right of alienation by way of gift, mortgage, 
sale, etc., and they shall after her death go to 
defendant I’s own heirs. Neither plaintiff nor his 
heirs shall have any right or claim over the said 
pr^erty. 

Clause (8 ).—Defendant 1 shall not do any act 
such as adoption, etc., contrary to the above 
arrangements and shall have no right whatever to 
do so.” 

Xt is common ground that all the members 
of the family were aware of the provisions 
of the deed of release and those of the com¬ 
promise decree and that they embodied a 
family arrangement binding on all of them. 
One of the issues in the trial Court was 
whether the deed of release and the com¬ 
promise decree should be read together. The 
District Judge held that they should, and 
this decision has been accepted by all the 
parties in this Court. It is also admitted 
that the allotment of pannai^lands for the 
maintenance of the respective branches em¬ 
bodied in the joint statement to the Deputy 
Collector of 19th December 1888 was also 
part of the family arrangement. As most 
of the questions that call for decision turn 
on the construction of the deed of- release 
and the compromise decree, we shall in due 
course examine their provisions in detail. 
For the moment it is sufficient to state that 
as the result of this arrangement Kamalu- 
ammal got possession for her life of the 
estate (less the villages of Boothipuram 
and Dombueberi and the pannai lands set 
apart for the maintenance of the second, 
third, fourth and fifth branches of the 
family) and absolutely the pannai lands 
referred to in cl. 6 of the compromise de¬ 
cree. Kandaswami got the village of Boothi¬ 
puram and his share in the pannai lands 
set aside for maintenance and Rs. 86 , 000 , 
with the acknowledgment of his right to 
succeed to the zamindari on the death of 
Kamaluammal. Sundarapandia got the vil¬ 
lage of Dombucheri and his share of the 
pannai lands set aside for maintenance 
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••and a monetary payment of Rs. 8000. The 
fourth and fifth branches were content with 
their respective shares of the yannai lands 
set aside for maintenance. As succession to 
the estate was governed by the rule of lineal 
primogenitui’e, the fourth and fifth branches 
<jould not hox)e for succession until the 
second and third branches had become ex¬ 
tinct and the fifth branch would have no 
right until the fourth branch had become 
•extinct. The fact that the fourth and fifth 
branches were so far from succession no 
•doubt induced the representatives of those 
branches to be content with the arrange¬ 
ment made for their maintenance. 

Sundara Pandia did not get possession of 
Dombucheri until he filed a suit (O. S. No. 33 
of 1690) against Kamaluammal. He obtain- 
•ed a decree against her on 9th February 
1891. Sundara Pandia died in 1893 and his 
four sons wished to have the village of 
Dombucheri separately registered. In this 
they were opposed by Kai^aluammal and 
they filed O. S. No. 8 of 1894 for a declara¬ 
tion that they were so entitled. This suit 
was brought on the basis of the family 
arrangement. They obtained a decree on 
24th December 1894 declaring their right to 
have the village separately registered. Ka¬ 
maluammal also opposed the registration of 
the village of Boothipuram in Kandaswami’s 
name. This resulted in Kandaswami insti- 
tuting O. S. NO. 203 of 1899 to enforce his 
right in this respect. There were other suits 
brought by the second and third branches 
against Kamaluammal with regard to the 
recovery from her of the peshkush which 
they had been forced to pay to Government 
and which she should have paid under the 
terms of the family arrangement, but it is 
not necessary to refer to these suits in de. 
tail. It is sufficient to say that Kamalu- 
ammal’s obligations under the deed of 
release and the compromise decree were 
eventually enforced. On 25th April 1902 
Viswanathaswami, an illegitimate son of 
Kamaraja no. l filed O. S. no. 31 of 1902 
against Kamaluammal and the members of 
the second, third, fourth and fifth branches 
claiming to be entitled to the zamindari. 
He averred that he was legitimate, but he 
included in his plaint an alternative claim 
for maintenance should it be held that he 
was illegitimate. His suit failed entirely, 
but it is of importance because Kamalu. 
ammal set up by way of defence the will 
which she had produced to the revenue 
authorities and it was held to be a forgery. 
It was in this suit that it was also held that 


Vadamalai was not debarred from succeed¬ 
ing to the estate by reason of insanity. This 
finding would have been of importance if 
Vadamalai had survived and had claimed 
the estate or if he had male issue who did, 
but as he preferred no claim and left no 
issue it is not relevant to the issues which 
now fall for decision. 

Kamaluammal died on 13th January 1921. 
As Kandaswami had died on 20bh February 
1901 and as his first son Viswanatha had 
died in 1918 his second son Kamaraja No. 2 
went into possession of the estate as the 
nearest in succession and remained in pos- 
session until his death on 16th February 
1941. His death gave rise to the present 
litigation. Very soon after the death of 
Kamaraja No. 2, defendant 2 (his widow) and 
defendant 3 (his sister-in-law) filed o. s. 
NO. 44 of 1941 in the Court of the Subordinate 
Judge of Madura for the cancellation of a 
deed of release dated 9th June 1934 which 
they had executed in favour of Kamaraja 
No. 2, on the ground that they had signed 
it as a result of fraud and misrepresenta¬ 
tion on his part. This suit was transferred 
to the Court of the District Judge on 4th 
July 1941 and was there numbered O. S. 
NO. 2 of 1941. The decree passed therein has 
given rise to Appeals Nos. 300 and 356 of 1943. 
On 25bh June 1941 defendant 2 filed O. S. 
No. 18 of 1941 in the Court of the Subordi¬ 
nate Judge of Dindigul against defendant 1 
(the representative of the fourth branch), 
the plaintiff (the representative of the third 
branch), Seelabodi (the fourth son of Sun¬ 
dara Pandia) and T. B. M. S. K. Pandia and 
T. B. Kamaraja Pandia (the representatives 
of the fifth branch). This suit was transferred 
to the District Court and numbered O. S. 
No. 5 of 1941. Defendant 2, as plaintiff in 
this suit, claimed that she was entitled to 
the zamindari and its appurtenances on the 
death of her husband on the ground that he 
held the estate as his own absolute property. 
Out of this suit arises Appeal no. 413 of 1943. 
On 27th August 1941 the plaintiff filed in the 
Court of the Subordinate Judge of Dindigul 
O. S. No. 30 of 1941 against defendants 1, 2 
and 3. He claimed to succeed to the zamin¬ 
dari, including the village of Boothipuram. 
This suit was transferred to the District 
Court and there numbered O. S. NO. 6 of 
1941. The appeals arising out of it are 
NOS. 230, 301 and 355 of 1943. 

In his written statements in O. S. Nos. 5 
and 6 of 1941 Kulasekhara claimed to be 
entitled to succeed to the estate, including the 
village of Boothipuram, on the ground that 
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under the family arrangement the third 
branch had left the family and, therefore, 
the plaintiff in o. S. No. 6 of 19il was not 
entitled to succeed to the estate and that it 
devolved on him as the next in succession 
after the death of Kamaraja No. 2. In O. S. 
No. 35 of 1941 of the Subordinate Court of 
Dindigul Kulasekhara No. 2 claimed a de¬ 
claration of his title to Boothipuram. On 
transfer to the District Court this suit was 
numbered o. s. No. 7 of 1941. Appeal No, 302 
of 1943 is the result of the decree in this 
suit. We have already mentioned two find¬ 
ings of the learned District Judge, namely, 
that there wSiS a family custom by which a 
son of the senior wife, although junior in 
age, succeeded in preference to an elder son 
by a junior wife and that the deed of re¬ 
lease and the compromise decree embodied 
a family arrangement and should be read 
together. His further findings may be sum¬ 
marised as follows: (l) The family had 
continued throughout to he joint. The family 
arrangement entered into on the death of 
Kamaraja No. 1 did not affect the imparti- 
bility of the estate or involve a separation 
of the family. The succession continued to 
be governed by the rule of lineal primogeni¬ 
ture. ( 2 ) The family arrangement merely 
gave Kamaluammal a right to possession of 
the estate during her lifetime and on her 
death it devolved on Kamaraja no. 2 in ac¬ 
cordance with the rule of succession. (3) The 
deed of release did not exclude the right of 
the third branch to succeed and the plaintiff 
became entitled to the estate on the death 
of Kamaraja No. 2. (4) The village of Boo¬ 
thipuram had not ceased to be part of the 
zamindari and devolved on the plaintiff 
with the rest of the estate on the death of 
Kamaraja No. 2 . (5) The pannai lands re¬ 
ferred to in cl. 6 of the compromise decree 
became the absolute property of Kamalu¬ 
ammal and had now devolved on her grand¬ 
daughters, defendants 2 and 3. (6) The 

claim of defendants 2 and 3 for cancellation 
of the deed of release and compromise dated 
9th June 1934 executed hy them in favour 
of Kamaraja No. 2 was well-founded and, 
therefore, they were entitled to the proper¬ 
ties mentioned therein. 

We will first deal with Appeals Nos. 413, 
230 and 301 of 1943 in which the question of 
the right of succession to the zamindari 
arises. The appellant in Appeals Nos. 413 
and 230 is defendant 2 and the appellant in 
Appeal NO. 301 is defendant l. Sir Tej Baha¬ 
dur Sapru addressed the Court first on be¬ 
half of defendant 2 . He contended that the 


deed of release and the compromise, decree^ 
had the effect of separating the family and 
giving the zamindari to Kandaswami as 
his personal property after the death of 
Kamaluammal, to whom he had granted a 
life estate. As we understood him, Sir Tej. 
did not dispute the proposition that the 
estate was still impartible, but instead of 
being owned by the five branches of the 
family it was according to him owned by 
Kandaswami’s branch alone. He said that 
the word “heirs” in the compromise decree 
must be given the same meaning .through¬ 
out, unless it was evident from the contest 
that a different meaning should be put upon 
it. The correctne^ of this statement is not 
open to question, butMr. T. K. Venkatarama 
Sastri on behalf of defendant 1 contended, 
as did Sir AUadi Krishnaswami Ayyar on 
behalf of the plaintiff, that in deciding what 
was implied by the word “heirs” regard must 
be had to the kind of property being dealt 
with in the particular clause. The nature of 
the property determined the meaning to be 
given to the word “heirs” in each particular 
case. We consider that the argument ad¬ 
vanced on behalf of the contesting respon¬ 
dents must be accepted. In delivering the 
judgment of the Privy Council in the Siva- 
ganga case, 9 M. I. A. 639® at p. 610 Turner 
Li. J. said : “The law of succession follows 
the nature of the property and of the interest 
in it.” The successor to the zamindari may not 
be the heir to the personal estate of a member 
of the joint family. If a member of the joint 
family dies leaving personal estate his heirs 
will be his own male descendants, if he has 
male descendants. Clause 2 of the compro¬ 
mise decree provides for succession to the 
zamindari. Clause 4 relates to the share of 
Kandaswami in the pannai lands set aside 
for the maintenance of the second, third, 
fourth and fifth branches. Clause 6 relates 
to the pannai lands which were to devolve 
upon Kamaluammal. As it is admitted that 
the various branches took absolutely their 
shares of the pannai lands set aside for 
maintenance the words “ his heirs ’ in- 
cl. 4 can only mean the heirs to Kanda¬ 
swami’s personal estate. Similarly, the words 
“her heirs” in cl. 6 can only mean the per¬ 
sonal heirs of Kamaluammal, because the 
clause makes it quite clear that she was to 
have the pannai lands covered by it as her 
personal propertj^. Claus© 2 provides that 
the zamindari, excluding the village of 
Dombucheri, should be enjoyed by Kanda- 

3. (1861-63) 9 M.I.A. 639 (P.O.),Katama NatchiaB- 
V. Rajah of Sivagaega. 


1946 ChinnATHAY i V. Kulasekabapandia ('£-eac/i C./J Madras 361 


awAini and “his heirs” after the lifetime of 
Kamaluammal. Unless the family arrange- 
ment had the effect of vesting in Kanda- 
awami on the death of Kamaluammal the 
zamindari as his own absolute property, the 
words “his heirs” here must mean the heirs 
to the zamindari according to the rule of 
lineal primogeniture which had previously 
governed the family. In our judgment the 
documents cannot be read as changing the 
character of the estate from that of an im¬ 
partible estate belonging to the joint family 
to an estate owned by Kandaswami in his 
individual right. The only change effected 
by the settlement so far as the estate was 
concerned was to defer the right of Kanda- 
jswami to its possession as the next in succes¬ 
sion until after the death of Kamaluammal. 
Notwithstanding the decision in 15 I. A. 51,^ 
Kandaswami could not himself make it his 
own private property; that is conceded by 
all. All he could do was to alienate it. The 
alienation which he agreed to was merely 
for the lifetime of Kamaluammal. On her 
death, it was to return to him as the person 
entitled to it under the rules of lineal pri¬ 
mogeniture. We shall in due course discuss 
defendant’s l contention that the third branch 
went out of the family by reason of the deed 
of release. Whether the third branch went 
out or remained in, the rest of the family 
remained joint and the estate remained with 
the family as impartible property. It follows 
that we accept the Ending of the District 
Judge that the words, “his heirs” in cl. 2 of 
jthe compromise decree mean the heirs of 
Kandaswami as the holder of the impartible 
estate and not the holder of it in his own 
absolute right. 

Where a document is couched in language 
which leaves no room for doubt with regard 
to its meaning, the Court cannot have regard 
to the subsequent conduct of the parties in 
interpreting it; but if there is any ambiguity, 
the Court can have regard to the manner in 
which the parties themselves have read it. 
It certainly cannot be said that the words 
"his heirs” in clause 2 of the compromise 
decree clearly mean the personal heirs of 
Kandaswami. Therefore, if there is room for 
doubt that they mean his heirs according to 
the rule of lineal primogeniture in a family 
owning an impartible estate, the meaning 
which we have assigned to them, we can 
have regard to what has transpired since and 
as these appeals may go further we will 
proceed to show how Kandaswami’s son, 
Kamaraja no. II, and defendant 2 have read 
cl. (2). In O. S. NO. 19 of 1921 the first branch 


attacked the deed of release and the com¬ 
promise decree, but did not proceed to trial. 
The members of the other branches were 
made parties and Kamaraja No. II filed a 
written statement in which he made inter 
alia the following averments : 

(1) The parties to the suit were governed by the 
general custom regulating the succession to im¬ 
partible estates in South India and by the rules of 
the Mitakshara School of Hindu law applicable 
to a joint Hindu family holding an ancestral im¬ 
partible estate. 

(2) On the death of Kamaraja No. I on 15th 
December 1888 the impartible zamindari devolved 
on the nearest coparcener of the senior line, 
namely, Kandaswami. 

(3) On the death of Kandaswami the estate 
devolved by survivorship on Viswanatha Kama¬ 
raja, the elder son, and upon his death in 1918 
without male issue it devolved upon himself. 

(4) In order to avoid protracted litigatiou and 
expense and purchase peace his father entered 
into a compromise with Kamaluammal, whereby 
he gave her a right to enjoy the estate during her 
lifetime, but only on the condition that the zamin¬ 
dari and its income should be enjoyed by Kanda¬ 
swami and bis heirs after the lifetime of 
Kamaluammal. 

(5) Kandaswami had not become divided m. 

(0) The plaintiff as the descendant of the junior- 
most branch was in no view of the law entitled to 
the zamindari and was postponed to himself who 
was the representative of the second branch and 
to defendants 1 to 7, who were the representatives 
of the third branch and to defendants 9 to 11, who 
were the representatives of the fourlh branch. 

Kamaraja No. ll adopted tbe same attitude 
in bis written statement in O. S. No. 7 of 
1925 which was filed by tbe zamindar of 
Saptur, the brother of defendants 2 and 3 
in an attempt to gain possession of the 
pannai lands which had devolved upon 
Kamaluammal under cl. 6 of the compro¬ 
mise decree. In o. S. No. 9 of 1933 Kamaraja 
No. II and defendants 2 and 3 sued tbe 
zamindar of Saptur to recover a bungalow 
in Madura on the ground that it belonged 
to the zamindari. The plaintiffs there all 
adopted this attitude, but defendants 2 and 
3 preferred an alternative plea, namely, if 
the property did not belong to tbe zamin- 
dari, it belonged to thorn as tbe stridhanam 
heirs of Kamaluammal. The alternative 
plea succeeded. Defendant 2 is claiming the 
zamindari as the heir of her husband and 
she can have no greater rights than ho 
had. He regarded the estate as still belong¬ 
ing to the family and defendant 2 adoj)tGd 
the same attitude in o. S. No. 9 of 1933. In 
these circumstances it is surprising that 
defendant 2 should turn round and repudiate 
her husband’s pleadings and her own in the 
suits to which we have referred. We hold 
that defendant 2 has no title to the zamin. 
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^ari. The next question which falls for deci¬ 
sion is whether by virtue of the family 
arrangement it can be said that the third 
branch left the family and gave up all right 
to succeed to the zamindari. Mr. T. R. 
Venkatarama Sastri, on behalf of defendant 
1 , says that the deed of release in itself 
operates as a surrender by Sundarapandia, 
the representative of the third branch, on 
behalf of himself and his heirs, of all right 
of succession. He says further that if in itself 
it has not this effect, it has the effect when 
read with the compromise decree. 

There can be no doubt that a member of 
a joint family owning an impartible estate 
can on behalf of himself and his heirs re¬ 
nounce his right of succession. If authority 
is needed, it is to be found in the decisions 
of the Privy Council in 1 Mad. S12* and B9 
cal. 1399.® In I. L. R. (1945) Mad. 610® a Full 
Bench of this Court held that a member of 
a joint Hindu family governed by the 
Mitakshara law cannot give bis interest in 
the family estate to one of several coparce¬ 
ners if they remain joint in estate; in such 
circumstances he can relinquish his interest, 
but the relinquishment must operate for the 
benefit of all the other members. The same 
principle must apply to a joint family own¬ 
ing an impartible estate. The surrender 
must be to all the branches of the family or 
to the head of the family as representing aU 
its members. The deed of release is merely 
a surrender to Kamaluammal, who was not 
the head of the family or entitled to succeed 
to the estate on the death of her husband 
Kamaraja no. l. By the deed of release he 
gave up all rights that he might possess in 
the estate to Kamaluammal and the con¬ 
cluding portion of the document provides 
that neither be nor his heirs should have any 
claim to properties shown as belonging to 
Kamaluammal. All that she got under the 
family settlement was a right to remain in 
possession of the estate for her lifetime and 
an absolute right to certain pannai lands. 
The deed of release was not an agreement 
with a person who was entitled to succeed 
to the estate by the rule of lineal primo¬ 
geniture. The reason why Kamaluammal 
entered into this agreement with Sundara- 
pandia was because he had preferred a claim 

4. (*76-78) 1 Mad. 312 : 5 I. A. 61 : 3 Sar. 795 : 

3 Suther 608 {P.C.), Sivaganga Thevan v. Peria- 
swami. 

5. (*32) 19 A.I.R. 1932 P. O. 216 : 59 Cal. 1399 ; 
69 I. A. 331 : 138 1. C. 861 (P. O.), Shibapraaad 
Singb V. Prayagkunaari Dobee. 

■e. (*45) 32 A.I.R. 1945 Mad. 142 ; I. L. R. (1946) 
Mad. 610 (F.B.), Subbanna y. Balasubba Reddi. 


to succession by reason of the fact that he 
was then the eldest male member of the 
joint family. We consider that the document 
cannot be read as an intention to surrender 
his right of succession and what is also of 
importance the agreement was not with the 
head of the family. In these circumstances 
we hold that the deed of release did not 
operate to extinguish the right of the third 
branch to succeed to the estate. 

Now, has it this effect when read with the 
compromise decree ? Mr. T. R. Venkata¬ 
rama Sastri says that it has this effect by 
reason of cl. 2 of the compromise decree. 
He relies on the words “and the rights, if 
any, acquired by defendant 1 through the 
release deed entered into between the said 
Sundara Pandiya Naicker'Avergal and de¬ 
fendant 1.*’ The clause must be read as a 
whole and, as we have shown, its effect is 
that excluding the village of Dombucheri 
and the rights, “if any,” acquired by Kama¬ 
luammal under the release deed, the estate 
should devolve upon Eandaswami and his 
heirs after the lifetime of Kamaluammal. 
The words “if any” are of importance. AU 
that Kamaluammal reaUy got from Sun¬ 
dara Pandia was an undertaking from him 
not to interfere with her enjoyment of the 
estate during her lifetime. 

The right to succeed to an impartible 
zamindari, especially a zamindari of the 
importance of Bodiuaickanur, is a very 
valuable right and before the Court can hold 
that that right has been surrendered it must 
have clear proof of this. When we take into 
coDsideration the circumstances under which 
the deed of release and the compromise were 
entered into, the absence of any indication 
in these documents that Sundara Pandia 
intended to leave the family and the subse¬ 
quent conduct of important members of the 
family we cannot hold that he surrendered 
his right of succession, even reading the two 
documents together. Moreover, the pleadings 
of Kamaraja No. ll in O. S. NO. 19 of 1921, 
O. S. NO. 7 of 1926 and O. S. No. 9 of 1933 
actually recognised a right of succession 
still being in the third branch. This means 
that the person who was the rightful o^et 
of the estate according to the rule of lineal 
primogeniture recognised the right of the 
third branch to be in the family, notwith¬ 
standing that its representative had been 
given the village of Dombucheri. The ques¬ 
tion of succession under discussion cannot, 
of course, be decided by the attitude of the 
second branch. It must be decided on the 
wording of the deed of release and the com- 
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promise decree. We have said sufficient to 
indicate that we are firmly of the opinion 
that these documents have not the effect 
which the fourth branch now contends they 
have. Accordingly we hold that the District 
Judge was right in deciding that the plain- 
tiff was the rightful successor to the estate. 

We do not agree, however, with the Dis¬ 
trict Judge that the village of Boothipuram 
remained part of the estate and that it 
devolved upon the plaintiff as such. The 
question of the title to Boothipuram de¬ 
pends entirely on the construction to be 
placed on cl. 8 of the compromise decree. 
The wording is free from all ambiguity. It 
provides that Kamaluammal should give up 
the village to Kandaswami and that he 
should enjoy the property with all income 
absolutely. Of course if this provision were 
not a part of a family settlement, Kanda. 
Bwami would get no title to it, because 
Kamaluammal was not the successor to the 
-estate; but as all the branches agreed to 
Kandaswami having this village as his 
private property, it was with common as¬ 
sent taken out of the zamindari and given 
to him. It became private property in his 
hands and it descended to his son Kamaraja 
No. 2 as such. As Kamaraja no. 2 died 
without male issue a widow’s interest in it 
devolved upon defendant 2. Very little has 
been said in the course of the appeal about 
the village of Dombucheri, hut the same 
considerations apply here. Under the deed 
of release this village went to Sundara Pandia 
who was to enjoy it “hereditarily with all 
rights and with power of alienation by way 
of gift, sale, etc." As this was also part of 
the family arrangement, all parties are 
bound. The plaintiff has throughout so re¬ 
garded it as his x>3rsonal property and 
defendants 1 and 2 have accepted this posi¬ 
tion. Defendant 1 must necessarily accept 
it, because he claims the estate on the basis 
that Sundara Pandia surrendered his rights 
of succession on behalf of himself and his 
heirs in consideration of receiving Dombu¬ 
cheri, his quarter share in the pannai lands 
set aside for maintenance and the payment 
of Bs. 8000. Defendant 2 is also forced to 
take up the position because she claims that 
the family arrangement involved the dis¬ 
ruption of the family and the conversion of 
the impartible estate into the private pro¬ 
perty of the second branch. 

There remains to be considered the title 
to the pannai lands which devolved upon 
Kamaluammal under cl. 6 of the compro- 


mise agreement. The appeals which relate 
to these lands are Appeals Nos. 800, 855 and 
856 of 1913. The appellant in Appeal No. 800 
of 1943 is defendant 1. The appellant in 
Appeals NOB. 355 and 856 of 1943 is the plain, 
tiff. In this Court all parties have accepted 
cl. 6 of the compromise decree as having 
conferred an absolute estate in these pannai 
lands on Kamaluammal and therefore it is 
unnecessary to discuss the actual wording 
of the clause. We may, however, add that 
had we been called upon to decide the effect 
of the clause, we should have held that 
Kamaluammal received an absolute estate 
in these lands. There can be no doubt that 
when Kamaraja No. 2 succeeded to the 
estate, he cast covetous eyes on these lands, 
which were in the possession of his wife and 
her sister (defendants 2 and 8), as did their 
brother, the zamindar of Saptur. It was on 
loth December 1924, that the zamindar of 
Saptur filed o. S. no. 7 of 1925 claiming 
title to these lands as Kamaluammal’s 
daughter's son. This suit failed and it was 
held that Kamaluammal acquired an ab¬ 
solute title to the lands and that on her 
death defendants 2 and 3 as her stridhanam 
heirs were entitled to them in preference to 
their brother. It will also be recalled that 
their title to the zamin bungalow at Madura 
was questioned in O, S. No. 9 of 1933 which 
Kamaraja No. 2 and his wife and her sister 
filed against the zamindar of Saptur where 
the decision was also against him. In 1934 
Kamaraja no. 2 endeavoured to induce de¬ 
fendants 2 and 3 to release the pannai 
lands to him absolutely in consideration of 
the payment to each of them of Rs. 250 per 
mensem for their maintenance during their 
respective lives. The proposed consideration 
was altogether inadequate. It is admitted 
that the income of these lauds was then at 
least 113. 35,000 per annum. The ladies 
favoured Kamaraja no. 2 in preference to 
the zamindar of Saptur and were agreeable 
to Kamaraja No. 2 having the lands for bis 
lifetime on his paying to them maintenance 
at the rates suggested, but they were not 
prepared to let him have anything more 
than a life interest. In the event of his pre¬ 
deceasing them they wished to regain pos¬ 
session of the properties. 

Defendants 2 and 3 are pardanashin 
ladies, but they read and speak English. 
Admittedly they never received independent 
advice. Kamaraja No. 2 had consulted the 
late Mr. S. Srinivasa Aiyangar, then a pro. 
minent leader of the Madras Bar, who 
advised him. Mr. V. Ramaswami Aiyar, also 
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of the Madras Bar, acted as junior counsel. 

Neither Mr. Srinivasa Aiyangar nor Mr. 

Bamaswami Aiyar ever came in contact 
v^ith defendants 2 and 3. Mr. Ramaswami 
Aiyar gave evidence and it is quite clear 
from his testimony that the ladies were 
adamant in refusing to let Kamaraja No. 2 
to have more than a life interest in th© 
lands. In the course of his evidence he 
stated that Kamaraja No. 2 had told him 
that the ladies would not agree to the draft 
which had been prepared giving him an 
absolute interest and that the document 
should make it perfectly clear that the 
arrangement and the benefit of the release 
should be for him only and that the ladies 
should have the properties if he should die 
earlier. Written instructions were given to 
the Madras advocates to prepare a deed in 
accordance with the wishes of defendants 2 
and 3 and such a draft was prepared. It 
was put in evidence and marked as Ex. C-19. 

In very plain terms, it said that Kamaraja 
No. 2 was to have th© benefit of the lands 
for his lifetime only. This draft and the 
written instructions of the Madras advocates 
remained in the possession of defendants 2 
and 3, who produced them in Court. 


A. I. R. 


On 9th June 1934 a deed was presented to 
defendants 2 and 3 for their signature and 
they signed it. This deed followed the 
original draft, except that the rate of main¬ 
tenance was increased to Rs. 300 per men¬ 
sem. It purported to give an absolute 
interest to Kamaraja No. 2. The ladies say 
that it was not read over to them and that 
they signed it under the impression that it 
was in accordance with the draft of which 
they had approved. They averred that they 
signed it as th© result of fraud practised by 
Kamaraja no. 2 . The oontesting defendants 
in this suit did not attempt to show who 
prepared this document or who gave the 
instructions for its preparation, but there is 
reason to believe that it was prepared under 
the instructions of V. Srinivasa Aiyar, the 
manager of the estate. Th© burden of prov¬ 
ing that these purdanashin ladies under¬ 
stood what they wer© signing is on those 
who claim th© benefit of the deed. Beyond 
calling the Sub-Registrar who registered the 
document and on© of th© attesting witnesses 
no attempt has been made to discharge this 
burden. The person who must know all 
about the matter is V. Srinivasa Aiyar. He 
is alive, but he was not put into the witness 
box. 

In delivering the judgment of the Privy 


Council in 47 ALi,. 703^ Lord Sumner 
said: 

“The mere deelaiation by the settlor, subse- 
guentlj made, that she had not' understood w ha f. 
she was doing obviously is not in itself conclusive. 
It must be a question whether, having regard to 
the proved personality of the settlor, the nature of 
the settlement, the circumstances under which it 
was executed, and the whole history of the 
parties, it is reasonably established that the deed 
executed was the free and intelligent act of the 
settlor or not. If the answer is in the affirmative, 
those relying on the deed have discharged the 
onus which rests upon them. Of course fraud, 
duress and actual undue influence are separate 
matters.** 

Later in the judgment he said : 

“As the respondents have to bear the onus of 
bringing home to her mind the actual import of 
the deed, they cannot rely on the fact that the 
appellant’s own evidence is untrustworthy, for it 
is by the evidence of their own witnesses alone 
that this defect is established, and by that evi¬ 
dence they must stand. The conclusion that they 
have failed to discharge the burden of proof is one 
arrived at, not out of any consideration for t^ 
lady in particular, but in defence of those strict 
rules which have been laid down for the protec¬ 
tion of the defenceless in India, and it is a matter 
of obligation upon their Lordships to be strict and 
unwavering about it.** 

In this case the District Judge has be¬ 
lieved the testimony of defendants 2 and 3 
and has disbelieved th© evidence of the 
Sub-Registrar and of the attesting witness. 
W© see no reason for taking a different 
view. Before registering the document the 
Sub-Registrar-recorded statements made by 
defendants 2 and S and by their nurse Alice 
Maud Wells; Th© effect of those statements 
is that they had relinquished their rights in 
the pannai lands and property in Madura 
to Kamaraja No. 2. There is no indication 
that they were asked whether they under¬ 
stood that they were purporting to convey 
to Kamaraja no. 2 an absolute interest in 
th© lands or in the Madura property and 
we do not read the statements as indicat¬ 
ing that th© ladies understood that they 
were giving up their rights absolutely. 
Th© deed had been executed before the 
Sub-Registrar arrived. There is no evidence 
that it "^as read over to them before 
signed it and they state emphatically that 
it was not. As they admitted that they had 
executed th© document there was no need 
under the rules regarding registration for 
th© Sub-Registrar to read the document 
over to them. If the Sub-Registrar’s evi¬ 
dence is not acceptable, the evidence o 
Mallayyan Chettiar, th© attesting witness, 
cannot be put on any high er plane. He w^ 

7. ('25) 12 A. I. R. 1926 P. O. 204 : 47 All. 703 : 
28 O. O. 338 : 62 I. A. 342 : 89 I- C. 649 (P.C.), 
FarId*^UD-russa y* Mul^litar Ahmad* 
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not required to be present at the registra¬ 
tion and the District Judge regarded it as 
being incredible that he went uninvited so 
close to the Zanana quarters. Even if the 
Sub-Registrar read out the document we 
cannot believe that he did it in a manner to 
make its meaning clear to the ladies who 
signed it. 

For the plaintiff and defendant i much 
stress has been laid on two petitions which 
defendants 2 and 3 presented to the Deputy 
Collector soon after the death of Kamaraja 
No. 2, one on. 8th April 1941 and the other 
on 10th May 1^41. In the first of these peti¬ 
tions it was stated that the deed merely re- 
presented an arrangement under which 
Kamaraja No. 2 was to manage the proper¬ 
ties during his lifetime and that it was 
vitiated by undue influence and misrepre¬ 
sentation. They stated that it^was only re¬ 
cently that they had become aware of the 
fact that the deed was capable of a con¬ 
struction adverse to their interests. In the 
second petition they took up the same atti¬ 
tude. It is suggested that these documents 
show that the ladies did understand what 
they were signing and that the attitude 
taken up by them before the Collector is in- 
consistent with their present plea that they 
executed the document without knowing 
what was in it and as a result of fraud and 
misrepresentation by Kamaraja No. 2. There 
is, perhaps, here some inconsistency, but we 
do not regard the petitions as an acknow¬ 
ledgment that they fully understood the 
document when they signed it. The docu¬ 
ment which they had signed had been kept 
from them all the time and we consider 
that it is very probable that they did not 
know what was actually in it when they 
petitioned the Collector. It is obvious that 
Kamaraja No. 2 kept the document to him¬ 
self because he feared that there would be 
litigation with the zamindar of Saptur with 
regard to it, as the properties would devolve 
upon him under the Hindu law of succes- 
Sion on the death of his sisters. The docu¬ 
ment was not produced by Kamaraja No. 2 
when he, together with his wife and sister- 
in-law, instituted O. S. No. 9 of 1933 against 
the zamindar of Saptur for possession of 
the zamin bungalow in Madura; nor was it 
referred to in the appeal which arose out of 
that suit. Kamaraja no. 2 had managed 
these p'tnnai lands from the time when 
Kamaluammal died in 1921 and he remained 
in management until he himself died on 
IGth February 1941. 

The important factors in the appeals now 


under discussion can be summarised as 
follows : (l) Defendants 2 and 3 are purda- 
nashin ladies and were allowed no indepen¬ 
dent advice. ( 2 )' They were strongly averse 
to Kamaraja no. 2 having anything more 
than a life interest in the lands, because 
they feared that should he die before them 
they would lose their interest in the pro¬ 
perty. (3) Kamaraja no. 2 agreed to fall in 
with their wishes and actually had a draft 
prepared in accordance therewith. (4) The 
appellants have not shown why those in¬ 
structions were not followed, notwithstand¬ 
ing that if there had been no fraud, an 
explanation could have been given by V. 
Srinivasa Aiyar. (5) After its execution the 
deed did not see the light of day until after 
the death of Kamaraja No. 2 although it 
was of importance in the suit against the 
zamindar of Saptur with regard to the 
bungalow at Madura. (6) On the face of it 
the transaction was grossly unfair to defen¬ 
dants 2 and 8. (7) The District Judge, who 
bad the advantage of seeing the witnesses 
in the witness-box, believed defendants 2 
and 3 and Alice Maud Wells in preference 
to the Sub-Registrar and Mallayyan Chet- 
tiar, the attesting witness. (8) Without an 
explanation, which is not forthcoming, it is 
impossible for the Court to accept that de- 
fondants 2 and 3 abandoned their resolution 
not to give Kamaraja No. 2 anything more 
than a life interest. (9) The case falls within 
the judgment of the Judicial Committee, iol 
47 aXjIj. 703.^ In these circumstances we con-| 
sider that the District Judge rightly decided 
that defendants 2 and 3 were entitled to these 
pannai lands. 

We shall now summarise our find¬ 
ings : (l) The family has throughout re¬ 
mained joint and the estate impartible. (2) 
Succession to the estate is governed by the 
rule of lineal primogeniture. (3) The plain¬ 
tiff has established his right of succession to 
the estate. (4) By reason of the family set¬ 
tlement of 1890 the village of Boothipuram 
became the private property of Kandaswami 
and has devolved on defendant 2. (5) The 
pannai lands referred to in clause 6 of the 
compromise decree became by reason of the 
settlement the private property of Kamalu- 
ammal and have devolved on defendants 2 
and 3 as her heirs. (6) The deed of 9th June 
1934 is vitiated by fraud and is not binding 
on defendants 2 and 3. 

The result is that all the appeals are dis¬ 
missed except Appeals Nos. 230 and 413 of 
1943. Those appeals are allowed in so far as 
they relate to defendant 2 ’s claim to Boothi. 
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param. Defendant 2 will pay the costs of 
the plaintiff and defendant 1 in respect of 
her claim to the zamindari, based on its 
value, excluding Boothipuram, Dombucheri 
and all the pannai lands. She will receive 
costs from them based on the value of 
Boothipuram. Defendant 1 will pay costs 
to the plaintiff, based on the value of the 
zamindari, excluding Boothipuram, Dom¬ 
bucheri and the pannai lands, as he failed 
to establish his plea that the third branch 
had left the family. The plaintiff and defen¬ 
dant 1 will pay the costs of defendants 2 
and 3 in Appeals Nos. 356 and 300 of 1943 
which arose out of O. S. No. 2 of 1941. De¬ 
fendant 2 filed a memorandum of cross ob- 
jections in Appeal No. 300 of 1943. This was 
not pressed and is dismissed with costs in 
favour of the plaintiff and defendant 1. We 
certify for two counsel. 

c.r.k./g.b. Order accordingly. 


[Case No. 188.] 

A. I. R. (33) 1946 Madras 366 
Leach C. J. and Lakshmana Rao J. 

Governor-General in Council having 
Office at New Delhi — Appellant 

v. 

T. M. Krishnaswami Pillai — 

Despondent. 

Appeal No. 558 of 1944, Decided on 29th Janu¬ 
ary 1946, from decree of Sub-Judge, Eumbakonam, 
D/- 31st July 1944. 

(a) Government of India Act (1935), S. 240 (3) 
— VVrongful dismissal from service — Person 
dismissed not given opportunity to show 
cause against dismissal—Person can sue only 
for damages. 

Section 240 (3), Government of India Act, iin> 
poses a statutory obUgation to be carried out before 
dismissal from service is efiected. Where the 
person dismissed has not been given an opportunity 
of showing eauso against bis dismissal as required 
by that sub-section, the proper remedy for him is 
to bring a suit for damages for wrongful dismissal 
but not for declaration that the dismissal is void 
and inoperative ; (’45) 32 A. I. B. 1945 F. C. 47, 
Foll.\ (’42) 29 A.I.R. 1942 F. C. 3, Dialing.', (’37) 
24 A.I.R. 1937 P. C. 31, Rc/. [P 368 O 1] 

(b) Civil P. C. (1908), S. 80 ^ Suit against 
Governor-General in Council—Notice stating 
that suit would be instituted against ‘Secretary 
of State’ for relief against him—Notice is not 
proper. 

Section 80 is express and explicit and admits of 
no implications or exceptions. It imposes a 
statutory and unqualided obligation upon the 
Court. Tho section requires the plaintiS to state 
inter alia the relief which he claims. [P 368 C 2J 

The notice of suit instituted against the Secretary ' 
of State stated that a suit would bo instituted 
against tbo Secretary of State for relief against 
him. On an objection to the' frame of suit, the 
plaint was amended by substituting the Governor- 


General in Gounoil in place of the Secretary of 
State as defendant. No fresh notice was served: 

Held that as the'notice did not contain any 
reference to the Governor-General in Council it 
could not be read as claiming any relief against 
him and therefore the notice was not proper: (’27V 
14 A.I.R. 1927 P. 0. 176, Bel. on. [P 367 C 2; 

P 368 O 2; P 369 C 1] 
^ ^ 

(*44) Chitaloy, S. 80, Notes 13 and 14. 

Government Pleader — for Appellant. 

K. S. Desikan — for Respondent. 

Leaoh C. J. — The appellant is th& 
Governor-General in Council. The appeal 
arises out of a suit filed by the respondent 
in the Court of the Subordinate Judge of 
Kumbakonam. He was the chief signaller in 
the Head Post Office at Kumbakonam. By 
an order dated 4th April 1941, which waa 
confirmed on appeal by the Postmaster 
General, Madras, the respondent was dis¬ 
missed from Government service. He filed 
the suit for a* declaration that the order of 
dismissal was “illegal, void and inoperative**' 
and for other reliefs. The Subordinate Judge- 
granted the declaration asked for but re¬ 
fused further relief. The appellant says that 
the Subordinate Judge erred in granting tho 
respondent a declaration and in rejecting a 
plea advanced by the defendant that the 
suit was not maintainable because the pro¬ 
visions of s. 80 , Civil P. C., had not been, 
complied with. 

In or about the month of October 1939’ 
the respondent was suspected of having 
misappropriated monies which had come 
into his hands in the course of his employ¬ 
ment, and consequently was suspended by 
the Superintendent of Post Offices, Tanjore 
division, who reported the matter to the 
police. The result was that the police pro¬ 
secuted the respondent for criminal breach 
of trust. After a lengthy hearing the res¬ 
pondent was acquitted by the Magistrate 
on 9tb September 1940. The Post Office 
authorities were not satisfied with the Magis¬ 
trate’s findings and decided to proceed 
against the respondent departmentally. By 
an order dated ist March 1941 the Superin¬ 
tendent framed five charges against him. It- 
is unnecessary to set them out in detail. It- 
is sufficient to state that they were all 
charges of dereliction of duty, including a- 
charge of having collected money by the 
issue of bogus receipts. The respondent was 
called upon to explain the charges within a 
week of the receipt of the memorandum 
served upon him and to show cause (i) why 
a loss to Government of Rs. 900 should not 
be recovered from him ; and (2) why he 
should not be dismissed from service. Ha 
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•was informed that a suitable opix)rtunity 
would be afforded to him if be wished-to be 
heard in person. On 5tb March 1941 the 
respondent wrote to the Superintendent 
aclmowledging receipt of the memorandum 
of charges and asking to be allowed one 
month’s time to offer his defence. The re¬ 
quest for further time was based on the 
assertion that he required the production of 
documents filed in the proceedings before 
the Magistrate. The request was granted. 
In the letter dated 7th March 1941 the Super¬ 
intendent informed him that he should 
submit his explanation by 1st April. On 23rd 
March 1941 the respondent wrote to the 
Superintendent as follows: 

“With reference to your memo of charge No. 
F*5/13 of 1st March 1941, 1 humbly beg to submit 
that the charges thereon have been elaborately 
dealt with by the Sub*Divisional Magistrate, 
Eumbakonam, before whom I stood the trial by a 
Court of law for the same charges. I was found 
not guilty of the ofiences charged, as you are aware 
of. I have at this stage nothing further to submit 
to you in further proof of my innocence.” 

On 24th March the Superintendent wrote to 
the respondent reminding him that the time 
for submitting his explanation expired on 
Sist March and that he should submit it so 
as to reach the Superintendent’s office not 
later than 1st April 1941. He was also 
informed that no further extension of time 
would be granted to him “on any accoimt.” 
The respondent ignored this letter and con¬ 
sequently the Superintendent embarked upon 
the inquiry. In a report dated 4th April 
1941, he held that all the charges had been 
proved. He passed an order directing that 
the respondent be dismissed from the service 
with effect from ist April 1941 and that he 
should pay ns. 600 , part of the loss which 
the Government had suffered. The respon¬ 
dent had the right of appeal to the Post¬ 
master General and he exercised it in a 
letter addressed to the Postmaster General 
on 21st May 1941. In para. 8 of the letter he 
said: 

“The mere fact that I did not choose to give a 
written explanation for the charges and that I did 
not avail myself of the opportunity given for a 
personal hearing cannot be taken as grounds for 
regarding the charges as proved.” 

This statement is of importance as the basis 
of the respondent’s suit is that he was not 
given an opportunity of a personal hearing. 
The Postmaster General held that the first 
charge, which was a comparatively minor 
one, had not been substantiated, but he held 
that the other charges had been proved and 
consequently he confirmed the order of dis¬ 
missal. He reduced, however, the amount 


which the respondent was ordered to pay to 
Government from Bs. COO to Bs. 200. The 
respondent addressed the Director General 
of Posts and Telegraphs with a view to his 
re-instatement, but no action was taken as 
the decision of the Postmaster General was 
final. On 22nd October 1942 the respondent 
gave notice of suit under S. 80 , Civil P. C. 
It was addressed to, (l) The Chief Secretary 
to the Central Government; ( 2 ) The Political 
Secretary to the Central Government; (3) 
The Chief Secretary to the Provincial Gov¬ 
ernment; (4) The Political Secretary to the 
Provincial Government; (6) The Collector 
of Tanjore; (6) The Postmaster General, 
Madras and (7) The Director General of 
Posts and Telegraphs. It called upon them 
to take notice that a suit would be institu¬ 
ted against the Secretary of State in the 
Subordinate Judge’s Court, Kumbakonam, if 
the reliefs claimed by him were not granted 
within two months. For the institution of a 
suit against the Secretary of State, the notice 
complied with the requirements of s. 80 and 
on 15th April 1943 a suit against the Secre¬ 
tary of State for India represented by the 
Collector of Tanjore was filed. On 80 bh 
August 1943, the Government Pleader dis¬ 
puted the maintainability of the suit as 
framed, because, as the result of the amend¬ 
ment of Ss. 79 and 80 , Civil P. C., following 
the passing of the Government of India Act, 
1935, the Governor-General in Council and 
not the Secretary of State was the proper 
defendant. Thereupon the respondent filed 
an application asking to be alloyeed to 
amend the plaint by substituting the Gover¬ 
nor-General in Council for the Secretary of 
State. The application was granted by an 
order dated 30th September 1943. The res- 
pondent did not serve a fresh notice under 
S. 80, and relied on the notice which ho had 
given on 22nd October 1942. The Subordi¬ 
nate Judge held that this was sufficient. 

Sub-section (3) of S. 240, Government of 
India Act, 1935, states that no person who is 
in the service of or holds a civil post under 
the Crown in India shall be dismissed or 
reduced in rank until he has been given a 
reasonable opportunity of showing cause 
against the action proposed to be taken with 
regard to him. In his plaint the respondent 
averred that no reasonable opportunity had 
been given to him of being personally heard. 
This plea was accepted by the Subordinate 
Judge and on this basis he granted the de¬ 
claration asked for in the plaint. The other 
reliefs claimed by the respondent were a 
decree for the amount of his salary from the 
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date of his dismissal or for damages for 
wrongful dismissal and for the recovery 
of the amount of his security deposit which 
was Bs. 200 . The Subordinate Judge held 
that the respondent was not entitled to a 
decree in respect of his salary nor was he 
entitled to damages for wrongful dismissal 
but he was of the opinion that he was en¬ 
titled to the return of the security deposit if 
ho happened to be acquitted of charges 
framed in a fresh departmental enquiry. In 
1941 P. C. R. S7,^ the Federal Court held that 
a suit for a declaration that a dismissal is 


void and inoperative lies when the dismissal 
is under sub-s. ( 2 ) of s. 240, Government of 
India Act. That sub-section states that no 
civil servant shall be dismissed from the 
service of His Majesty by any authority 
subordinate to that by which he was ap. 
pointed. In 1945 P. C. R. 103® the Federal 
Court held that such a declaration cannot 
be given when the action is brought under 
sub-s. (3). In that case the proper remedy 
is by way of a suit for damages for wrong, 
ful dismissal. In 64 I.A. 55=l.li.R. (1937) Mad. 
532® the Privy Council held that the dismis¬ 
sal of a civil servant in utter disregard of 
the procedure prescribed by the rules will 
not give a right of action for wrongful dis- 
missal because a civil servant bolds ofiSce 
during His Majesty’s pleasure. Sub-sec¬ 
tion (l) of s. 240, Government of India Act, 
1935, declares that civil .servants hold office 
during His Majesty’s pleasure ; but in 
1945 F. c. R. 103® the Federal Court held that 
the decision in Cd i. A. 56® no longer applies 
when the grievance falls under sub-s. (3) of 
S. 240, Constitution Act, because the sub¬ 
section imposes a statutory obligation to be 
carried out before dismissal is effected. The 
judgment of the Federal Court in 1945 
p. c, R. 103® had not been delivered when 
the Subordinate Judge gave his judgment in 
the present action, but the Federal Court’s 
judgment is binding on us and consequently 
we must hold that the only relief which the 
Court can grant, if satisfied with the plain- 
tiff’s case, is a decree for damages for 
wrongful dismissal. 

We do not, however, accept the finding 
of the Subordinate Judge that a reasonable 


1 . (’42) 29 A. I. R. 1942 F. C. 3 : 1941 F. C. R- 
37: I. Ij. R. (1942) Rah. 692: I. R. R. (1941) Kar. 
F. C. 165 : 198 I. C. 7 (F.C.). Suraj Narain 
Anand v. North West Frontier Province. 

2. (’4.5) ,32 A. I. R. 1945 F. C. 47 : 1945 F. C. R. 
103 (F.O.), Secy, of State v. I. M. Rail. 

3. (’37) 24 A. I. R. 1937 P. C. 31 : I. R. B. (1937) 
Mad. 632 : C4 I. A. .55 t 166 I. 0. 516 (P.C.), 
Ycnkat Rao v. Secy, of State. 


opportunity was not given to the respon¬ 
dent 5f being heard. The memorandum of 
charges which was served on the respondent 
on 3rd March 1941 informed him in the 
plainest possible language that he would be 
given a suitable opportunity of being heard 
if he wished to be heard. At no stage did he 
indicate even an intention of being present 
at the inquiry. His letter of 23rd March 1941 
in which he referred to his acquittal by the 
Magistrate indicates that he was content to 
rely on the proceedings in the Magistrate’s 
Court. The statement which we have quoted 
from para. 8 of the respondent’s letter to the 
Postmaster General appealing from the 
Superintendent’s order is in reality an ad- 
mission that he deliberately refrained from 
availing himself of the opportunity of being 
heard. In the course of his evidence the 
respondent said that if this statement im¬ 
plied that he had been given an opportunity 
of making a written explanation and of a 
personal hearing, it did not correctly repre- 
sent what he had mentioned to the person 
who prepared the appeal for him, because 
it bad always been his contention that no 
such opportunity had been given to him. 
This statement was made in cross-exami¬ 
nation on 26bh June 1944, but in further 
cross-examination on 19th July he stated 
that his appeal to the Postmaster General 
was prepared on his instructions and that 
he signed it after perusing the contents. 
These statements are contradictory. We 
have no doubt that the respondent did not 
want a personal hearing and was content to 
rest his case on the Magistrate’s decision in 
the criminal case. He was given full oppor¬ 
tunity of showing cause against the action 
proposed to be taken with regard to him 
and of having a personal hearing. The 
statutory obligation which S. 240 (8) imposed 
upon the department had been fulfilled and 
consequently there was no cause of action. 
We consider that the appellant’s objection 
to the notice under S. 80, Civil P. O., 
also prevail. In 64 I. A. 338=61 Bom. 725* the 
Privy Council held that S. 80 is express andj 
explicit, it admits of no implications, or 
ceptions and it imposes a statutory and 
unqualified obligation upon the Court. The 
section requires the intending plaintiff to 
state inter alia the relief which he claims. 
As we have indicated, the notice which the 
respondent served stated that the suit would 
be instit uted against the Secretary of State l 

4. (’27) 14 A. I. B. 1927 P, C. 176 : 51 Bom. 725: 

64 I. A. 338 : 104 I. C. 267 (P.C.), Bhagcband 
Dagadusa v* Secretary of State* 
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for relief against him. There is no reference 
to the Governor-General in Council in the 
letter and, therefore, it cannot be read as 
claiming relief against the Governor-General 
in Council. The fact that the officials on 
whom the notice is actually to be served are 
the same makes no difference. Here the 
Court can only have regard to what is 
stated in the notice. For these reasons the 
appeal is allowed and the suit is dismissed 
•with costs here and below. As it was filed 
in forma yauperis the respondent must 
pay to Government the court-fee duo on 
the plaint. The learned counsel has asked for 
a certificate under S. 205. Government of 
India Act, 1935, and one will issue. 

c.r.k./k.S. Appeal allotced. 

[Case No. 189.] 

A. I. R. (33) 1946 Madras 369 
Yahya Ali J. 

Ayiri Parambil Chozni and another — 

Appellants 

v. 

Kolengot Devaswam Urlandar 

N. Parameswaran Nambndiri 

and others — Pespondents. 

Second Appeal No. 1750 and A. A. O. No. 300 o£ 

1914, Decided on I8th December 1945, from decree 
of Diat. Court, South Malabar, in A. S. No. 269 of 
1943. 

Malabar Tenancy Act (14 [XIV] of 1930) (as 
amended by Act 24 [XXIVJ of 1945). S. 20 (5) 

_Hindu idol can lease out or cultivate its own 

properties _ Idol requires maintenance as 

human being—Trustee of idol can declare that 
property belonging to idol is required for 
cultivation — Expression “landlord” in S. 20 (5) 
includes trustee — Hence, trustee is entitled to 
maintain suit under S. 20 (5). 

An idol, which, according to Iho Hindu law, is a 
juristic entity and can hold property and enjoy the 
same, can also lease out its properties, or can culti¬ 
vate its own properties, the only disability being 
that, being virtually in the position of a disabled 
person, it has necessarily to exercise its acts of 
management or administration through an agent, 
viz., the trustee. A Hindu idol requires as large a 
measure of maintenance as a human being does. 

[P 370 C 1] 

So far as the fiduciary character of the trustee 
is concerned and so fat as his representative capa¬ 
city i.s concerned, there is essentially small dillec- 
ence between a trustee of a public trust and the 
trustee of a private trust and he is competent to 
declare on behalf of the idol of wh:ch he is the 
duly constituted trustee that a certain property 
belonging to the idol is required for cultivation on 
behalf of the idol. [P 370 C 1] 

Section *20 (5), Slalabac Tenancy Act, speci¬ 
fically confers the power to maintain a suit upon 
every “landlord” and that expression has been 
defined in the Act to include a jenmi and jennii 
in turn as defined in the Act would include a 
trustee. [B 370 C 2] 

1916 M/47 & 48 


Therefore a trustee of a temple is entitled to 
institute an action for eviction of kanom tenants 
on behalf of an idol as provided in S. 20 (5). 

[P 370 C 2] 

P. Govinda Menon — for Appellants. 

D. II. Navibudripad — for Respondents. 

Judgment _Defendants 1 and 2 who are 

the appellants here, are the kanom tenants 
under the plaintiff, who is the jeyimi. The 
plaintiff is an Uralan or trustee of a 
Devaswom and he sued in that capacity to 
evict the appellants from the kanom lands 
under S. 20, Malabar Tenancy Act, (herein ’ 
called the Act). The ground for eviction that 
was urged in the plaint was that the property 
was required hona fide for cultivation on be¬ 
half of the Devaswom. 

The appellants raised two main conten- 
tions. The first was that the plaintiff, being 
only a trustee, was not entitled to institute 
an action for eviction on behalf of an idol, 
which not being an animate or sentient being, 
could not have required the property for its 
own cultivation as provided under cl. (5) of 
S. 20 of the Act. The second objection was 
that, as a matter of fact, the land was nob 
required for the purpose of cultivation bona 
fide The learned District Munsif found 
against the plaintiff with regard to both the 
objections and consequently dismissed the 
suit. Ho held that the plaintiff in seeking to 
evict the appellants was not actuated by 
good faith. He also observed that the plain¬ 
tiff in bis own private capacity was a wealthy 
person and hence there was no justification 
tor his saying that ho required this small 
piece of land, from which very little addi¬ 
tional produce can be expected, for his own 
cultivation. He also referred to another cir¬ 
cumstance. The plaintiff had, with reference 
to another piece of land forming part of tho 
trust, instituted a similar suit for eviction, 
but apparently on settling terms with the 
tenant subsequently withdrew tho suit. From 
this circumstance also tho inference was 
drawn by tho trial Court that the land in 
suit was not required by tho plaintiff for his 
own cultivation. On appeal, the learned Dis¬ 
trict Judge reversed the decree of the Dis- 
trict Munsif and found that an idol can 
cultivate its property through its agent, the 
trustee aud that, in tho present case, the 
trustee did require the property for cultiva¬ 
tion on behalf of the idol. He also held that 
the requirement of tho trustee was hona fide 
and in view of the decision of this Court in 
I. L. B. (1942) Mad. 133,^ ho decreed the plaiu- 

1. (’42) 29 A. I. R. 1942 Mad. 24-2 : I. L. R. 
(1942) Mad. 133 : 201 I. C. 288, Narikkal 

Chatban v. Eesavan Namboodri. 
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tiff’s suit for the eviction of the appellants. 
In that decision, it had been held by this 
Court that having regard to the language of 
cl. (5) of S. 20, if the landlord proved that 
he required the land for his own cultivation 
and that requirement was hona fide the land¬ 
lord is entitled, without reference to any 
other circumstance, to a decree for eviction 
against the tenant. The present appeal is 
brought against the order of the Distiict 
Judge. 

The same two questions have been pressed 
before me by Mr. Govinda Menon on behalf 
of the appellants. He has particularly stressed 
the first objection and contends that cl. ( 5 ) 
of S. 20 is intended for the sentient human 
jbeings and is not applicable to the case of a 
jHindu idol or an institution. This argument 
strikes me as being repugnant to the well- 
jsettled and recognised notions of Hindu 
jreligion and Hindu law. The idol, according 
to the Hindu law, is a juristic entity who 
jean hold property and enjoy the same. If it 
jCan do so, it can lease out its properties, or 
can cultivate its own properties, the only 
disability being that, being virtually in the 
position of a disabled person, it has neces¬ 
sarily to exercise its acts of management or 
;administration through an agent, viz., the 
'trustee. The real contention is that the idea 
of maintenance of an idol is inconsistent in 
the case of a being that is not animate. 
Kven here, it seems to me that the argument 
overlooks the fact that a Hindu idol requires 
as large a measure of maintenance as a 
(human being does. Maintenance, ordinarily, 
means the provision of food, raiment, lodg¬ 
ing, etc., and all these are daily required, 
according to the ideas of Hindu religion, by 
an idol. Next, distinction was sought to be 
made as between a public trust and a private 
trust. The leained District Judge has referred 
to that aspect of the matter, although I 
apprehend that be has not been quite accu¬ 
rate when be stated that in the case of a 
irivate temple the trustee would be practi- 
jcally the owner of the temxJe. So far as the 
jfiduciary character of the trustee is con- 
•ceaned and so far as his representative 
[Capacity is concerned, there is essentially 
small difference between a trustee of a public 
trust and the trustee of a private trust and 
be is comiietent to declare on behalf of the 
idol of which be is the duly constituted 
trustee that a certain ijroperty belonging 
to the idol is required for cultivation on 
behalf of the idol. The question then is whe¬ 
ther in the capacity of a trustee the plaintiff 
was competent to maintain this suit, because 
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that is, in effect, the main argument of Mr. 
Govinda Menon in this case. His contention; 
virtually is that as cl. (5) of s. 20 of the Act 
is worded, no trustee of a temple can ever 
exercise the privilege that is conferred under 
that provision. I am not in a position to 
agree with this sweeping argument. As 
pointed out by the learned District Judge, 
the clause specifically confers that power 
upon every “landlord” and that expression 
has been defined in the Act, to include a 
jenmi and “/enmt” in turn as defined in the 
Act, would include a trustee. Mr. Govinda 
Menon contends that these definitions are 
inclusive ones and if from the context it 
appears that the concept of a trustee is 
incompatible with the particular provision, 
then it should be held that the word “land¬ 
lord,” for the purpose of that clause, does 
not include a trustee. I see nothing in the 
context which excludes expressly or by com¬ 
pelling implication the class of trustees from 
the expression “landlord” occurring in that 
clause. If the Legislature intended to exclude 
the whole body of trustees from the beneht 
that they were conferring upon landlords 
under cl. (6) of S. 20, it would have done so 
expressly and, in the absence of any such 
direct exclusion, I am not prepared to in¬ 
corporate such an exclusion in the clause by 
any process of inference or implication. 
This objection of the appellant must, there¬ 
fore, be negatived. The next question bears 
upon a question of fact. After the decision 
in I. L. R. (1942) Mad. 183^ was given, cl. (5) 
of S. 20 of the Act has been amended by 
Madras Act 24 [xxiv] of 1945, which came 
into force on llth December 1945. As amen¬ 
ded, S. 20 (5) would read thus, so far as 
material to the present case: 

“No suit for eviction of a kanamdar shall lie at 
the instance of bis landlord except on the following 
grounds: 

(6) that the period of the kanam has expired 
and there has been no renewal and the landlord 
needs the holding bona fide for the purpose of 
raising crops or other produce for bis own mainte¬ 
nance or for that of any member of bis^ family, or 
tarwad, or tavazhi who has a proprietary and 
beneficial interest in the holding.” 

By S. 4 of the amending Act this chango 
has been given retrospective effect with the 
result that the provision as amended becomes 
applicable to the present case. In the plaint 
it was specifically contended in para. 9 that 
there were not sufficient funds in the Deva- 
swom for the performance of '^Slazhagam 
and Shanti’* (temple service worship) and 
that, consequently, the defendants should be 
evicted and the property in their possession 
should be surrendered for bona, fide per- 
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sonal possession and cultivation by the De- 
vaswom. This allegation was denied by 
defendants i and 2 (the appellants) in theic 
written statements. The issue that was 
settled for the trial of this question was w’he- 
ther the plaintiff requires the property bona 
fide for cultivation and the learned District 
Munaif found that the plaintiff did not re¬ 
quire the property bona fide for cultivation. 
Under the amended Act, the idea of requir¬ 
ing bona fide for cultivation has been 
displaced by the principle that the landlord 
should need the bolding bona fide for the 
purpose of raising crops or other produce 
for bis own maintenance. Since the amen, 
ded Act bad not come into force and, the 
pre-amendment clause prevailed, the ques. 
tion that was tried was different. But now 
it will be necessary to try the issue that 
arises under the amended clause, viz., whe¬ 
ther plaintiff Deoaswom needs the holding 
bona fide for the purpose of raising crops 
or other produce for its own maintenance. 
Since the parties had no opportunity to 
adduce evidence upon this particular issue 
and since there is no finding on it the matter 
will have to be sent back to the trial Court 
for a fresh enquiry on this question and 
fresh disposal of the suit in accordance with 
its findings upon that issue, subject to the 
finding given in this judgment on the first 
objection raised by Mr. Govinda Menon. 

The learned District Judge also consider¬ 
ed the further question whether the trial 
Court was right in disallowing the revenue 
claim from 1896 to 1938-39 and agreed with 
the view taken by the trial Court on that 
question. There was no appeal or objection 
by the plaintiff with regard to that finding 
and hence it has become final. That question 
is, therefore, no longer open. In the result, 
the two appeals are allowed pro tanio and 
the suit and the application for renewal, 
which is the subject-matter of c. M. S. a. 
No. 300 of 1944, are remanded to the trial 
Court for disposal according to law in the 
light of the directions given in the judgment. 
Costs throughout will abide and follow the 
result. Court-fee will be refunded. 

c.R K./v.R. Case remanded, 

[Case No. 190.] 
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Bell J. 

T. Vijiarangam Naidu 

V. 

D. Narayanappa. 

Civil Revo. Petn. No. 620 of 1945, Decided on 
4th December 1945, from order of Full Bench of 
Sm. C. C., Madras, D/- I8lh December 1944. 


Presidency-towns Insolvency Act (1909), 
S. 17—Property once vested in Official Assig.’ 
nee on insolvency does not on insolvent’s 

discharge automatically revest in insolvent _ 

On discharge he Cannot, without Official As¬ 
signee’s consent, sell it. 


Where property has once vested in the Official 
-Assignee by virtue of the operation of S. 17 it does 
not automatically revest in the insolvent without 
some step to that end on the part of the Official 
Assignee. Mere expression of opinion by him that 
the property is of no value or that he does not pro¬ 
pose to do anything in the way of attempting lo 
make that property available to the creditors of tho 
insolvent and accordingly he is abandoning the 
the property is not sufficient. Hence the insolvent 
even on bis discharge does not automatically regain 
title to the property which bad vested in thoOfliciiil 
Assignee and cannot, therefore, make a valid sale 
of it to third parties without the permission of the 
Official Assignee : I.L.R. (1937) 2 Cal. 386, Apwo. 
ved ; (’17) 4 A. I. R. 1917 All. 302, Not followed. 


O i ^ U 1 j 

M. N. Duraiswami Iyengar —for Petitioners. 


A. Sahasranaman — for Respondent. 


Order. — This civil revision petition is 
againsfr an order of the Full Bench of the 
Madras Small Cause Court on a new trial 
application filed ^by the defendants (peti- 
tioners here) against tho decision of the 
Chief Court decreeing a suit for Rs. C 50 . 
This money was claimed by the plaintiff 
by way of indemnity under a sale deed 
relating to a house purchased by him from 
the defendants. The defendants were father 
and son and the father bad in 1934 become 
an insolvent on his own petition. Ho was 
duly adjudicated but obtained his discharge 
on 29th January 1940. In 1938 the mortgagee 
of the property (later sold to the plaintiff) 
brought a suit on the mortgage and got a 
decree. The property was brought to sale on 
16th January 1940 and bought by the mort¬ 
gagee. It was not, however, continued and 
on 26tb February 1940, after his discharge, 
defendant 1 and his son sold the property to 
the plaintiff. The plaintiff was willing to pay 
off the encumbrance and did in fact do so. 

The balance due under the purchase agree¬ 
ment namely about rs. 900 was paid to the 
defendants. Then the Omcial Assignee came 
on the scene. lie filed a petition to set aside 
the sale because he said the property was 
still vested in him despite the discharge 
The matter came before Chandrasekhara 
Aiyar J. who held after investigatieg tho 
facts that the purchaser of the property, tho 
plaintiff in the subsequent suit, should’pay 
a sum of rs. 500 to the Official Assignee to 
be distributed amongst tho creditors. The 
plaintiff thereupon brought a suit for R 3.650 
made up of that rs. 500 and incidental costs 
and expeuses, against the defendants. They 
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Baid in opposition that the Official Assignee 
had been a party to the mortgage proceed¬ 
ings in 1938 and from that date until after 
the sale of the property, had never put 
forward any claim to it or to any proceeds 
out of its sale. They said that he had in 
fact abandoned any claim and that in effect 
the property had revested in them and that 
they were entitled to sell and retain any 
balance. 

Before the Chief Court and before the Full 
Bench of the Small Cause Court the defen¬ 
dants relied on the decision reported in 39 
Al/Ii. 223^ in support of their contention that 
after the discharge of an insolvent a sale 
held by him is good and passes whatever 
rights the insolvent bad to the purchaser 
giving the latter a full and absolute title. 
This decision, however, was dissented from by 
a Calcutta case reported in I. L. B. (1937) 2 
cal. 38G.^ In my view, with great respect 
the latter case is the more acceptable state¬ 
ment of the law. At p. 391 is set out the 

question which is the same in this case : 

“Did the property in question, therefore, in some 
way or other either remain that of the insolvent or 
became revested in him in such manner that at the 
time when this suit was instituted he was in a posi¬ 
tion to say that the title to that property was in 
him ? 

At page 393 the Court says : 

‘‘It is very dimcult to see how it can rightly be 
contcDded that once a particular item of property 
has vested in the Official Assignee by virtue of the 
operation of S. 17, Presidency Towns Insolvency 
Act that property can become revested m the 
insolvent without any other action on the part of 
the Official Assignee save an expression of opinion 
that the properly is of no value and that he does 
not propose to do anything in the way of attempt¬ 
ing to make the property available for the creditors 
of the insolvent and that accordingly he is a.pan- 
doning the property. Mr. Page, I think, realised 
the difficulty which confronted hiin in endeavour¬ 
ing to persuade us to accept the view that in law 
there can be such an abandonment of incorporeal 
or immovable property by the Official Assignee as 
to bring it about that it becomes automatically or 
by some sort of metaphysical process, as it were, 
revested in the insolvent either during the currency 
of bis insolvency or after bis discharge. 

They pointed out that this is obviously con- 
trary to the express provisions of the Trans¬ 
fer of Property Act. The Full Bench was, 
therefore, in my opinion right in basing their 
decision on the Calcutta case. It follows that 
the property did not revest in the insolvent 
and he had no right to sell it without the per¬ 
mission of the Official Assignee. In the sale- 
deed he gave an indemnity to the plaintiff 
which is now being used against him. In the 

1. (’17) 4 A.»I. R. 1917 All. 302 : 39 AU. 223 : 37 

I. C. 878, Sheonandan v. Kashi. 

2. (’37) I.L.R. (1937) 2 Cal. 386, Tarak Das Dhar 

y. Santosh Kumar Mallik, 


result this petition must be dismissed with 
costs. 

c.r.k./n.s Petition dismissed. 


[Case No, 191,] 

A. I. R. (33) 1946 Madras 372 
Wadsworth and Rajamannar JJ. 
Guduru Pamarayudu — Appellant 

V. 

Mallela Manikya Rao and others — 

Respondents. 

Appeal No. 175 of 1944, Decided on 20th Novem¬ 
ber 1945, against decree of Sub-Judge, Guntur, D/- 
21st December 1943. 


Civil P. C. (1908). S. 11 — V's son becoming 
insolvent — Oificial Receiver selling^ his share 
in family properties to S and R —Suit by S for 
partition of insolvent’s share —B and members 

of family impleaded as defendants —Plaint 

averring that B was benamidarfor V's family- 
preliminary decree passed in favour of S and R 
as prayed in plaint—R applying for final decree 
— Objection by V*s family that B was bena- 
midar — Objection overruled and final decree 

passed_Suit by certain members of V s family 

for declaration that B was benamidar held was 


barred by res judicata. 

The general rule Is that a party to a suit cannoj 
in a subsequent proceeding be heard to allege tbai 
a decree obtained against him in a former litiga¬ 
tion was obtained as a result of collusion TOtween 

himself and the plaintiff : 31 Mad. 485, - 

[P 374 0 2J 

One of the sons of one V became an insolvent 
and the Official Receiver in the insolvency sold his 
share of the family properties partly to S and 
partly to B who was the son-in-law of V. S filed a 
suit to whicb li and members of r s family were 
parties for partition of the share of the insolvent 
snd allotment of the properties to himself and to 
B. The plaint contained a somewhat superfluous 
rverment that R was colluding with V’s family 
ind that he purchased on their behalf. There was 
QO denial in the pleadings of this contention, but 
in the evidence, V asserted that he had not oon- 
iributed the money towards the purchase. On the 
prayer in the plaint that a share should be allotted 
oot merely to S but also to R a preliminary decree 
followed which recognised as against F’s family 
the right of R to recover possession of the share of 
the properties purchased by him by ineaus of a 
final decree. When R applied for a final decree it 
was for the first time specifically averred on behalf 
pf the members of Vs famUy that R bad purchased 

the insolvent’s property benam\ for 

that family. Overruling the objection, the Court 

passed a final decree in favour of R. In » a®" 

brought by certain members ot V s family * 

declaration that R was benamidar for the 

of V's family and for an injunction restraining ^ 

from disturbing plaintiffs’ possession : 

Held that the preliminary treated R pre^ 

ciselv as if no question of benaim had b^n 

referred to in the plaint at aU and ^ ViT^uit^to 
as a mere stranger pnrohaser entitled in 
the allotment of a proportionate share o^ of t 
properties which should have been ^Uott^ to the 
insolvent whose share had been sold. T^t b g 
so, as between R who stood m the position of ft 
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plaintiQ and V'& family who were the real dofen- 
dants it was decided that the right to the owner¬ 
ship of the propeitiea to be so allotted was with li 
and not with the family. When V's family tried 
to raise in the dnal decree proceedings an objection 
regarding the benavii nature of the purchase the 
Court rightly refused to give eSectto the objection. 
Even if the decision in the final proceedings was 
wrong it bound the patties thereto. The suit was, 
therefore, barred by res judicata by reason of the 
decision in the previous suit : 24 Cal. 711, Expl. 
and Disting. [P 375 C 1, 2] 

_ 

(*44) Chitaley, S. 11, N. 41, Pt. 2, N. 100, Pts. 2 
and 6. 

(’41) Mulla, Page 62, Pt. (e). Page 79 Pt. (u). 

T, R. Venkatarama Sastri and D. Munika- 
miah — for Appellant. 

Advocate-General, R. Rangachariar and P. 
Chandra Reddi — for Bespondents. 

Wadsworth J. — One Venkatarayudu 
,wbo died in 1934, had a large family consisting 
of plaintiffs 1,2 and 8, defendants 2 and 4, the 
deceased husband of defendant S and a daugh¬ 
ter who was married to defendant 1, the appel¬ 
lant in the present case. In 1915, one of the 
sons of Venkatarayudu, defendant 4, became 
an insolvent and in February 1919 the Official 
Receiver in the insolvency sold his l/7th 
share of the family properties partly to one 
Sivaramakrishnayya and partly to the 
appellant. Sivaramakrishnayya purchased 
the l/7th share in certain items and the 
appellant purchased the l/7th share in other 
items. Together the two of them purchased 
the whole of the share of the insolvent son. 
In 1922, one of the purchasers Sivaramakri- 
shnayya filed a suit O. S. No. 55 of 1922, on 
the file of the Subordinate Judge of Guntur, 
in which he prayed for a partition of the 
abaro of the insolvent and the allotment of 
the properties to the two purchasers, namely, 
Sivaramakrishnayya and the present appel¬ 
lant, after working out the equities between 
the several parties, or alternatively the plaint 
prayed for allotment of the proportionate 
amount of the insolvent’s share to the plain- 
tifl', i. e., Sivaramakrishnayya and his co¬ 
parceners. There w'as also a prayer for 
mesne profits. The plaint alleged that the 
properties purchased in the name of defen¬ 
dant 1 were inirchased for the benefit of his 
father-in-law’s family, but it was also averred 
that the two purchasers, namely, Sivarama- 
krishnayya and the appellant, had together 
become purchasers of the entire i/7th share 
of the insolvent and that the appellant not 
having joined in instituting the suit as be 
was colluding with the other defendants bad 
been made a defendant. The appellant filed 
no written statement but it appears from 
the judgment that certain of the other defen. 


dants representing the family of the appel¬ 
lant’s father-in-law did file written statements 
in -which they made no averment regarding 
the nature of the title acquired by the appel¬ 
lant by reason of his purchase. In the course 
of the evidence, however, Venkatarayudu, 
the father-in-law of the appellant stated in 
evidence that he did not advance the pur¬ 
chase money to his son-in law. No issue was 
framed in the suit regarding the alleged 
benami character of the purchase by the 
appellant. ' . 

The suit resulted in a finding that the 
plaintiffs and the appellant were entitled to 
have a separate allotment of properties by 
reason of their purchases from the Official 
Receiver, that the properties so allotted 
were to be charged with a sum of rs. 1000 
being l/7th of the amount set apart foe the 
marriages of the daughters of the family, 
and the plaintiffs and the appellant were 
directed to pay respectively Rs. 475 and 
Ra. 625 on this account. There were cross 
appeals preferred against this decree, the 
plaintiff’s appeal relating to the apportion¬ 
ment of costs between the plaintiff and 
defendant 1 and the appeal of the members 
of the family of the defendant’s father-in- 
law relating to various contentions with 
which wo are not now concerned. The 
appeal resulted in the confirmation of the 
trial Court’s decree except for slight modifi¬ 
cations. There was a second appeal pre- 
ferred by the members of the appellant’s 
father-in-law’s family which again resulted 
in substantial confirmation of the original 
decree. 

This litigation lasted up to June 1934. 
Meanwhile, Sivaramakrishnayya had ob¬ 
tained a final decree, but nothing had been 
done by the present appellant in the direc¬ 
tion of obtaining the final docreo, to w’hich 
the preliminary decree entitled him, and ho 
does not seem to liave contestol any of the 
appellate proceedings. In 1035, there was 
trouble in the family, one of the members 
of which obtained a decree on a promissory 
note against the present appellant. There¬ 
after the appellant filed i. A. No. 602 of 1937 
in which ho applied for a final decree for 
the possession of the properties to which he 
w’as entitled under the preliminary decree. 
In the counter afiilavits in these proceedings 
it was for the first time specifically averred 
on behalf of the members of Venkata- 
rayudu’s family that the appellant had pur. 
chased the insolvent’s i‘)roperty benami for 
the benefit of that family w'ith funds sup- 
plied by the family and was, therefore, not 



B74 Madras Bamaratudu v. Manikya Rao (Wadsworth J.) 


entitled to a final decree. This objection 
together with other contentions were consi¬ 
dered by the learned Subordinate Judge in 
bis order dated 25th August 1942 on the ap¬ 
plication for a final decree. Paragraph 7 of 
that order summarised the contention that 
the appellant was a benamidar and, there¬ 
fore, disentitled to a final decree for the 
possession of the lands held by the insol¬ 
vent’s family. The learned Subordinate 
Judge meets this objection in the following 
words: 

“This objectloD virtually attacks the decree itself 
by which the parties are bound. It amounts to a 
denial of the right conferred upon defendant 1 by 
the decree. In the absence of authority I am un¬ 
able to uphold the contention. It was open to de¬ 
fendants 2 to 8 to plead in the suit that defendant 
1 was only a benamidar for them and as such was 
not entitled to any share. I do not think I would 
be justided in enquiring into the benami nature of 
defendant I’s purchase by receiving oral evidence, 
varying the decree." 

The result was that a final decree was 
passed in favour of the appellant. No ap. 
l>eal was preferred against this final decree 
and the present suit was filed on 5th Decem¬ 
ber 1942. In the present suit the prayer is 
for a decree declaring that defendant-ap¬ 
pellant 1 is in the position of a benamidar 
or trustee for the plaintiffs and other mem¬ 
bers of Venkatarayudu’s family in respect 
of the suit sale deed and has no title to the 
properties otherwise than as a trustee, and 
for an injunction restraining defendant 1 
from disturbing the plaintiffs’ possession, or 
alternatively for possession of those pro¬ 
perties. The trial Court has held that the 
appellant was in fact a benamidar for the 
family of bis father-in-law in respect of the 
properties purchased from the Ofl&cial Re¬ 
ceiver and that the present suit is nob bar¬ 
red by res judicata by reason of the deci- 
sion in o. S. No. 55 of 1922. Hence the 
present appeal. The first question which 
we have to decide is whether it has been 
established as a fact that the appellant 
was as a benamidar for bis . fathec-in law’s 
family when he purchased the properties 
in February 19L9. (After discussing the 
evidence their Lordships proceeded.) We, 
therefore, find that it has not been proved 
that the appellant x^urchased these pro¬ 
perties as a benamidar for Venkatarayudu 
and his family. This finding is sufficient 
to dispose of the appeal, but as we have 
heard full arguments on the legal ques- 
tions resulting from the lower Court’s find¬ 
ing that the appellant was a benamidar, 
it seems to us desirable that we should state 
briefly our views. We do not think that the 


A. I.R. 

cases cited on behalf of the respondents on 
the question of res judicata between co- 
defendants and co-plaintiffs have any bear¬ 
ing on the point at i^ue, for the position of 
the appellant in the partition suit was 
really that of a plaintiff claiming partition 
against his father-in-law’s family. The 
learned Advocate-General cited the decision 
in 24 cal. 7ii’ as authority for the conten¬ 
tion that when a benamidar has filed a 
suit against the real owner and the real 
owner has failed to contend that the 
plaintiff is a benamidar, such a conten¬ 
tion may be raised in a subsequent suit; 
but we find on an examination of the 
facts in that case that the actual point at 
issue was something quite different. It is 
really a case in which the first suit was 
brought for rent and the tenant did not con-^ 
tend that the landlord must be non-suited 
because he is not the owner of the property 
but a mere benamidar, and be was allowed 
to raise such a contention in a subsequent 
suit on the footing that it was not clear that 
the evidence as to the status of the land¬ 
lord was available to him in the former 
litigation. It was not a case in which the 
tenant was alleging that the landlord was a 
benamidar for himself. 

The general rule undoubtedly is that a 
party to a suit cannot in a subsequent pro¬ 
ceeding be heard to allege that a decree 
obtained against him in a former litigation 
was obtained as a result of collusion between 
himself and the plaintiff. If authority is 
needed for this self-evident proposition it 
can be found in 31 Mad. 485* where a num¬ 
ber of other cases are cited to the same 
effect. What in fact the respondents con- 
tend is that, although in the former suit the 
appellant was really in the position of a co- 
plaintiff, on whose behalf a decree was 
sought against them, they thought it desira¬ 
ble to maintain a pretence that he was 
entitled to a decree against them, although 
really the decree could not be operative 
having regard to the real state of title be¬ 
tween the parties. It seems to us that such 
a plea cannot be entertained. If the respon¬ 
dents were in fact the real owners of this 
property and they suffered a decree to be 
passed against them which recognised the 
ownership of the appellant and his right to 
ask for a further decree for possession, they 
cannot afterwards be beard to say that the 
litigation so far as the appellant’s claim was 

1 . (’97) 24 Cal. 711, Eailash Mandal v. Baroda 
Sundari Das!« 

2, (*08) 31 Mad, 495, Kamarao y. Nukumma* 
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concerned, was a mere make believe and 
that both parties had a private understand, 
log that the decree should not operate. This 
seems to have been the view of the learned 
Subordinate Judge who dealt with the ob. 
jections in the final decree proceedings. No 
doubt it might have been possible to argue 
that the averment in the plaint that the 
appellant was a purchaser on behalf of 
Venkatarayudu’s family might be read into 
the decree so as to treat that decree as 
authorising no more than the recognition of 
the appellant as a mere benamidar. We 
doubt whether such an argument could, if 
it had been advanced, have succeeded, but 
it does not appear to have been advanced 
and there is nothing in the judgment of the 
learned Judge who passed the final decree 
to indicate that he was merely leaving the 
matter open for some future proceedings in 
view of the fact that the preliminary decree 
was silent on the question of benami. It is, 
moreover, doubtful whether even if the 
learnod Judge had left the matter open that 
would have in any way afifected the legal 
.p)3ition. 


lant and not with the family. When the 
family of the defendants tried to raise in 
the final decree proceedings an objection, 
which if it had been successfully raised be¬ 
fore the preliminary decree would presuma- 
bly have resulted in the refusal of a preli. 
luinary decree to the appellant, the learned 
Judge quite rightly refused to give effect to 
the objection, holding that to do so would 
be to nullify the preliminary decree so far! 
as it related to the appellant. Even if this* 
decision in the final decree proceedings was! 
wrong, it binds the parties thereto. We, 
therefore, are of opinion that even on the 
assumption, that the appellant was in fact, 
a benamidar for 'N'enkatarayudu and his' 
family, the present suit must fail. In the' 
result, therefore, we allow the appeal andi 
dismiss the suit with costs throughout, the 
costs to be payable to the appellant, defen-j 
dant 1 in the trial Court. 

c.R.K./v.R. Appeal allowed. 

[Case No 102,] 

A. I. R. (33) 1916 Madras 373 


The position as it seems to us is this. The 
jplaint contained a somewhat superfluous 
averment that defendant i was colluding 
with Venkatarayudu’s family and that he 
purchased on their behalf. There was no 
denial in the pleadings of this contention, 
but in the evidence \'^enkatarayudu asserted 
that he had not contributed the money 
towards the purchase. On the prayer in the 
plaint that a share should be allotted not 
merely to the then plaintiff but also to the 
appellant, a decree followed which recog. 
nised as against Venkatarayudu's family 
tbo light of defendant I to recover posses¬ 
sion by means of final decree proceedings 
of a certain share in the family properties 
and also recognised the obligation of defen¬ 
dant 1 to contribute ratoably to the amount 
necessary for the marriage of the unmarried 
daughters, that is to say, the preliminary 
decree treated the appellant precisely as if 
no question of benami had been referred to 
in the plaint at all and it treated him as a 
mere stranger purchaser entitled in equity 
to the allotment of a proportionate share 
out of the properties which should have 
been allotied to the insolvent whoso share 
had been sold. That being so, as between 
the appellant who stood in the i> 03 ition of a 
plaintiff and Venkatarayudu’s family who 
were the real defendants it was deci¬ 
ded that the right to the ownership of the 
Hands to be so allotted was with the appel- 


Bters J. 

V. Venkatarama Nayaiu — Petitioner 

V. 

Province of Madras, by representative, 
the District Collector, Salem _ 

o •. ,, ^ Respondent. 

Civil Revn. Petn. No. 761 of 194-5, Decided on 
f January 1940, from order of Dist. Munsif 
Salem. D/- 24th November 1944. 

Act (1935), S. 240 

(3) (a), Proviso — Criminal charge _Section 

contemplates some accusation and not charge 
in technical sense of Criminal Procedure Code 
—Contempt consisting in highly defamatory 
accusations against Judges-Contempt gives 
rise to criminal charge—Formalities of notice 

to show cause are dispensed 


wmeu me word ••charge'* ba? been 
used in S 240 obviously contemplatej^somc accu- 

in the technical 

sen,e of the Code of Criminal Procedure; and a 
contempt which consists in bringing highly defa- 
matory accusations against the presiding officers 

10 Courts from the lowest to the highest is cri- 

, [P 376 C 2; P 377 C IJ 

Iho plainliff who was a police constable was 
dismissed by the District Superintendent of Police 
becau^ of his conviction and sentence by the 

Jinfor coutompt of Court. The contempt 
co.isi^ted m bringing defamatory accusations 
against the presiding officers in Courts from the 
lowest to the highest. The plaintifi brought a suit 

^'sniissal was wrongful in 
that It bad been made without any notice to him 
and without any opportunity of showing cause ; 

11 governed bv S. 210 and 
that although a contempt of this nature might not 

nV\ narrow limits of the 

lenal Code, it was nevcrlbele^s a matter giving 
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lise to-a criminal charge within the meaning of 
the proviso in S. 240 (3) (a) and as the plaintiff 
was convicted on a criminal charge, it necessarily 
lollowed in accordance with this section that the 
formalities regarding notice and a reasonable op¬ 
portunity of showing cause were dispensed with : 
(’42) 29 A. I. B. 1942 F. C. 3, Rel. on. 

[P 377 0 1, 2] 

(b) Government of India Act (1935), S. 240 
—Section is mandatory. 

The provisions of S. 240 regarding notice and 
an opportunity of showing cause are mandatory. 

[P 376 C 23 

Ch. Raghava Rao — for Petitioner. 
Government Pleader — for Respondent. 

Judgment. — The petitioner "was for¬ 
merly a police constable "who served from 
1909 until 1940 -when he was dismissed by 
the District Superintendent of Police at 
Salem because of his conviction and sentence 
by the High Court for contempt of Court. 
The petitioner brought a suit for a declara¬ 
tion that his dismissal was wrongful in that 
it had been made without any notice to him 
and without any opportunity of showing 
cause; and he also asked for arrears of pay 
amounting in all to Rs. 972. The suit was 
brought in forma pauperis and without 
going into the question of pauperism, which 
was contested by-tho learned Government 
Pleader, the learned District Munsif dis¬ 
missed the suit under O. 33, R. 5 (d), Civil 
P. C. The dismissal of the petitioner by the 
District Superintendent of Police was under 
R. 77, Police Standing Orders. The rule is 
in these words: 

“(1) No Police Officer, convicted of an oflence 
and sentenced to imprisonment, shall be retain^ 
in the service, without the special order of the 

Inspector-General. , . ^ , a 

(2) A Police Officer sentenced to fine only need 

not be dismissed. The District Superintendent 
shall decide whether he deserves dismissal or any 
other punishment, and act accordingly. 

(3) An order of dismissal shall not be passed, 
until the conviction has been finally upheld on 
appeal, or the time allowed for appeal has ex¬ 
pired.” 

Before the learned District Munsif the only 
contention raised on this aspect of the mat¬ 
ter was that the conviction by the High 
Court for contempt of Court is not an of¬ 
fence; but the learned District Munsif re¬ 
lied on the decision in 66 M. D. J. 660, in 
which it was held that although it was not 
an offence within the ambit of the Penal 
Code it was nevertheless an offence. A fur¬ 
ther argument was advanced in this Court, 
namely, that in the case of dismissal or con¬ 
viction of an offence with a sentence of im- 
prisonment, dismissal could not be made 

1. (-34) 21 A. I. R. 1934 Mad. 423 : 57 Mad. 831 : 
149 I. C. 238 : 66 M.L.J. 050, Rajah v. Wither- 
iugton. 


except by the Inspector-General of -Police.-' 
This point was not raised in the lower- 
Court, but apart from this there eeems no-, 
room for this contention because the rula 
provides that such a person cannot be re- 
talued in service without the special orders- 
of the luspeotor-General. Consequently it is- 
only when there is a proposal to retain him 
in service, for example, when he has been^ 
convicted only of some minor offence in¬ 
volving no moral turpitude, that the juris¬ 
diction of the Inspector-General is invoked.- 
Mr. K. V. Ramaebaudra Aiyat’s main* 
argument in this Court is that althoughr 
contempt of Court may be an offence, it ia 
not a criminal charge within the meaning 
of the proviso in sub-cl. (a) of ol. (3) of 
S. 240, Government of India Act. This point 
does not appear to have been raised in the 
lower Court but it may readily be disposed. 
of. That the case is governed by S. 240>. 
Government of India Act, is rpade clear by 
the decision of the Federal Court in (1942) 1 
M. L. J. 77.^ The provisions in S. 240, Gov¬ 
ernment of India Act, regarding notice and 
an opportunity of showing cause are manda¬ 
tory, but according to the proviso they do 
not apply to a case 

“where a person is dismissed or reduced in 
oo the ground of conduct which Lrs led to his- 
conviction on a criminal charge.” 

An offence has been defined in S. 3 (87/, 
General Clauses Act, as “any act or omis- 
sion made punishable by any 
time being in force.” The word charge 
has been defined in s. 4 (o), Criminal P. O.r 
in this way : “ ‘Charge* includes any head 
of charge when the charge contains more 
heads than one.’* It must be clear from this 
definition that the word has been there de¬ 
fined only in its relation to the Code o£ 
Criminal Procedure. The way in which the 
word has been used in S. 240, Government 
of India Act, obviously contemplates some 
accusation and not merely a charge in the 
technical sense of the Code of Criminal Pro¬ 
cedure. This being so, we ace left only with] 
the word “criminal” for discussion ; and m 
discussing the Preamble to the Code of Cri¬ 
minal Procedure, Ranganatba Aiyar has 
dealt with the word in this way in Edn. 6. 


of his commentary : . , 

“The word ‘criminal’ is used m oppoaition t 
civil as also to ecclesiastical, political, or n^Hary. 
It comes from the latin crimin Oudgment, accusa 
t,ioo) and means generall y and simply ot or 

2. (-42) 29 A. I. B. 1942 F. O 3 : I. L. E. (194I> 
Kar. F. C. 165 : 1941 F. C. R. 37 •* 

Lah. 692 : 198 I. C. 7 : (1942) 1 M. L. J. 

(F. C.). Suraj Narain Anand v. N. W. Frontier 

Province. 
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longing to an accusation’.The reason for 

the trial ot a person for a criminal oSence is not a 
contest of private interest in which the rights of 
parties can be waived at pleasure. The prosecution 
of criminals and administration of criminal law 
are matters which concern the State. Every citizen 
has an interest in seeing that persons are not con¬ 
victed of crimes and do not forfeit life or liberty 
except when tried under the safeguards so care¬ 
fully provided by law.” 

At this point it i3 useful to examine the 
nature of the contempt of which the peti¬ 
tioner was convicted by this Court on the 
motion of the Advocate-General. He was 
the plaintiff in a suit in the District Mun- 
sif’s Court at Salem and in the course of an 
affidavit filed in support of an application 
asking for certain documents to be called 
for he alleged that in a previous suit not 
only the District Munsif and the Subordi- 
nate Judge but also a Judge of this Court 
had been bribed. Not content with this be 
went on to allege that in the suit in which 
he was then involved the District Munsif 
had received a bribe of Rs. 1000 and the 
learned Chief Justice then pointed out that 
“he has added to bis ofl'ence in this Court 
by affirming that bis allegations were true.” 
The only reason which influenced the learned 
Judges in giving him simple imprisonment 
was that there was no other alternative. It 
is difficult to conceive of a more deliberate 
and a more scandalous contempt. Courts 
are familiar with other forms of contempt 
which are dealt with in the Code of Civil 
Procedure, which contains provisions for 
dealing with litigants w’ho disobey the 
orders of Court, who flout injunctions gran- 
ted against them, and so on ; but in this lat¬ 
ter class of cases it can readily be seen that 
there is nothing of a criminal character or 
■anything involving moral turi^itudo. In the 
case with which we are now concerned, the 
contempt consisted in bringing highly de¬ 
famatory accusation against the presiding 
pflicers in Courts from the lowest to the 
ihighest; and having regard to the distinc- 
tions elaborated by Ranganatha Aiyar in 
discussing the meaning of the w’ord “cri¬ 
minal" it cannot be doubted that a contempt 
lOf this character is criminal. There is no 
question of any private dispute between 
the parties to the suit, the contempt being 
one which attacks the purity of the whole 
judicial administration. I accordingly hold, 
agreeing with the learned Government 
Pleader, that although a contempt of 
this nature may not be an offence within 
the narrow limits of the Penal Code, it 
is nevertboloss a matter giving rise to 
a criminal charge within the meaning of 
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the proviso in S. 240 (3) (a), Government of 
India Act. As the petitioner has been con- 
victed on a criminal charge, it necessarily 
follows in accordance with this section that 
the formalities regarding notice and a rea¬ 
sonable opportunity of showing cause were 
dispensed with. The learned District Munsif 
w’as, therefore, correct in his finding that 
there was no cause of action disclosed in the 
plaint. As there was no error of jurisdiction 
the petition is ordered to be dismissed with 
costs. 

C.R.K./v.R. Petition dismissed, 

[Case No. 193.] 
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^YADSWORXH AND RAJAMANNAR JJ. 
Bodapati Rajesivararao — Appellant 

V. 

Puligedda Satijanarayana and others — 

Respondents. 

Appeal No. 448 of 1944, Decided on 20lh Janu¬ 
ary 1U4G, from order of Sub Judge, Yizagapatam, 
D/- 22nd December 1943. 

(a) Civil P. C. (1908), O. 32, R. 7 (1) — Com¬ 
promise—Consent oi Court—Consent must be 
obtained before compromise is concluded — 
Consent need not be obtained before agree¬ 
ment is reached. 

No doubt a guardian aJ lilcm must obtain tbe 
consent of tbe Court before tbe compromise is 
concluded, but tbe conclusion of the compromise 
comes about when that compromise is made 
a decree of tbe Court. It would no doubt be 
improper after the compromise has been made 
effective by the Court for tbe guardian to obtain 
an ex post facto sanction of the Court for tbe 
compromise. But tbe Code does not contemplate 
tbe obtaining of tbe sanction of tbe Court to what 
are mere proposals of a compromise, and there 
must necessarily be some agreement between tbe 
parties before the Court is approached for its 
approval. Hence the gaaidiiin need not obtain tbo 
consent of the Court before the agreement is 
reached: (’40) 27 A. I. R. 1010 Put. GG3, hiiseni. 

tP 379 C 1] 

_ 

l’44)’chilaley, O. 32 U. 7. N. 3 Pt. 0. 
t’41) Mulla, P. 1027, Note “Scope of tbe Rule.” 

(b) Civil P. C. (1908), O. 32, R. 7(1 A) (Madras 
amendment)—Certificate by pleader—Pleader 
certifying to Court in substance that compro¬ 
mise is beneficial to minor — This is sufficient 
compliance with R. 7 (lA)—Compromise relat¬ 
ing to two suits recorded by trial Court—.Com¬ 
promise incapable of being split into two parts 
relating to each of two suits—Minor defendant 
to one suit made liable under compromise to 
portion of costs of both suits — Compromise 
signed by minor’s pleader—Absence of proper 
certificate by pleader held affected substance 
of compromise. 

It is doubtful whether it is necessary that tbe 
certificate of pleader contempluttd in cl. (1) (A) of 
R. 7 should be in any particular form and if in 
substance the pleader does certify to the Court 
that in bis opinion tbe compromise is beneficial to 
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the minor, the Court would hold that he has 
sufficiently complied with the provisions of that 
clause. [P 379 c 1] 

A single compromise covered by a single petition 
relating to two suits was recorded by the trial 
Court. The compromise was not capable of being 
split into two parts one relating to each of the two 
connected suits. A minor defendant to one of the 
suits was under the compromise made jointly 
liable along with others for a portion of the costs of 
both the suits. The compromise was signed by the 
minor’s pleader: 

Held, that the absence of a proper certiheate by 
the pleader was more than a mere matter of form, 
that it affected the substance of the compromise 
and that the trial Judge in ordering that the com¬ 
promise be recorded as being beneficial to the 
minor bad entirely overlooked the fact that the 
failure of the compromise in part must in the cir¬ 
cumstances of the case vitiate the compromise in 
its entirety. [p 379 c 2J 

Narasiviltam and N. liamakrishnaypa — 

for Api>eHaQt. 

y. Satyanarayana and D. Harasaraju — 

for Respondents. 

VlTfidswoptli J.—-This appeal arises out 
of an order recording a compromise in a 
suit for a declaration that the present ap- 
pellant—defendant 2 in that suit—was not 
validly adopted by the widow of the mater- 
nal uncle of the plaintiffs. The family with 
which we are concerned comprised originally 
one Liakshminarasimham who died in May 
1934 leaving certain properties, his sister 
the present defendant 1 and another sister 
Sundaramma who died in 1938, the mother 
of the plaintiffs. His widow Seethayamma 
had a number of sisters, one of whom w'as 
married to the present defendant S, her son 
being the minor appellant. She also had a 
brother, defendant 4, w'ho is said to have 
been acting as the guardian of the appellant. 
Seethayamma died in July 1941 and she is 
alleged to have adopted the appellant shortly 
before her death and to have made a will 
entrusting to her brother, defendant 4, the 
guardianship of the minor. There W'ere two 
suits pending at the time of the compromise. 
One with which we are immediately con¬ 
cerned is o. S. NO. 03 of 1941. The connected 
suit was filed by the same plaintiffs against 
the sisters of Seethayamma. Without going 
into the details of that suit, W’hioh is O. S. 
No. 54 of 1943, we may say that it concerned 
the title of the estate of Lakshminarasim- 
ham to certain i^roperties originally mort¬ 
gaged in his favour and sold in discharge- 
of the mortgage to the sisters of Dakshmi- 
narasimham’s wife. The contention of the 
plaintiffs w'as that the sisters.in-law W'ere 
henamidars for Lakshminarasimham and 
that ho w'as entitled to the properties and 
that they as his heirs could claim it. 


A. I, B. 

The compromise was put into Court by 
the plaintiffs with an ordinary petition to 
record it. There was no formal application 
for leave to enter into the compromise filed 
on behalf of the guardian ad defen¬ 

dant 4. Nor was there any formal certificate 
by the advocate appearing for the minor 
that the compromise was beneficial to the 
minor; but the advocate himself signed the 
agreement of compromise and this is, in 
the opinion of the learned trial Judge, a 
sufficient indication of his opinion that it 
w'^as beneficial to the minor; though we 
must point out that the learned Judge was 
wrong in saying , that in the body of the 
compromise it is stated that the compro¬ 
mise is beneficial to the minor, defendant 2. 
There is no reference in the compromise 
petition to the minority of defendant 2 
except in the beading thereof. 

While this petition to pass a decree in 
terms of the compromise was pending an 
application was preferred by the natural 
mother of defendant 2 praying for the remo¬ 
val of defendant 4 from the guardianship and 
her appointment in his stead. This petition 
was plainly filed in order to put a stop to 
the compromise proceedings; but it was re¬ 
jected. The terms of the compromise are 
that defendant 1 should at once get possession 
of Items 1 and 2 of Sch. A and should receive 
profits in respect of those two items, that 
she should also get possession of certain salt 
pans and defendant 1 with the consent of the 
plaintiffs should abandon the contention 
that Items 1 and 2 of Sch. B are the stri- 
dhana properties of Seethayamma. By way 
of quid pro quo the minor defendant 2 is 
given Item 2 of sch. B and the plaintiffs and 
defendant 1 give up all claim to the movable 
properties specified in the plaint schedule. 
Then the compromise turns to the matters 
in the connected suit O. S. No. 54 and it is 
provided that the sisters of Seethayamma, 
W’ho are the defendants in that suit, shall 
undertake to discharge a certain promissory 
note debt and that in return the plaintiffs 
shall withdraw their suit for the proj^rties 
standing in the names of the defendants in 
that suit. Then follows a provision which 
seems to us to be of great importance in 
considering this matter, though it has been 
apparently overlooked by the trial Court. 
This is a provision that towards the cost 
of plaintiff 1 both in O. S. no. 63 and 
in o. S. NO. 54, defendants 2, S and 4 
in o. S. NO. G3 shall pay a sum of Bs. 400 
and defendant 1 shall pay Rupees 1000. 

By the time when the compromise was re- 
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corded in adoption auit, O. S. No. G3, it was 
already clear that the connected compro¬ 
mise of o. S. No. 54 had broken down and 
the order recording the compromise of o.S. 
NO. 63 directs that the trial of O. S. No. 54, 
which is covered by the same petition, 
should proceed. Now the contentions mostly 
emphasised in the appellate arguments re- 
late to the procedural defects in the recording 
of the compromise in o. S. no. 63. The deci- 
sion in 19 pat. 343' has been quoted as autho¬ 
rity for the proposition that not only must 
the guardian of the minor obtain the leave 
of the Court to enter into a compromise, 
but he must obtain that leave before the 
agreement to compromise is concluded. This 
decision proceeds on the wording of O. 32, 
R. 7 (l) which says: 

“No next friend or guardian for the suit shall, 
without the leave of the Court, expressly recorded 
in the pcoceediugs, enter into any agreement or 
compromise on behalf of a minor with reference 
to the .suit in which he acts as next friend or 
guardian." 

With the greatest respect to the learned 
Judges, who decided the case cited, we find 
it difficult to hold that the guardian must 
obtain the consent of the Court before the 
agreement is reached. No doubt he must 
obtain the consent of the Court before the 
compromise is concluded, but the conclu¬ 
sion of the compromise comes about when 
that compromise is made a decree of the . 
Court, It would no doubt be improper 
after the compromise had been made effec¬ 
tive by the Court for the guardian to ob- 
[tain an ez post facto sanction of the Court 
for the compromise. Cut it does not seem 
|to us that the Code contemplates the obtain¬ 
ing of the sanction of the Court bo what are 
mere proposals of a compromise and there 
:mu3t necossanly be some agreement be- 
.tween the parties before the Court is ap- 
Iproached for its approval. A more serious 
defect in the procedure is the omission of 
the advocate appearing for the minor to 
record in proper form his certificate contem¬ 
plated in cl. 1 (a) of R. 7 of o. 32 as amended 
in Madras. Bub we doubt whether it is 
necessary that the certificate of the advo¬ 
cate should be in any particular form and 
if in substance the advocate does certify to 
the Court that in his oj)iniou the compro- 
mise is beneficial to the minor, we should 
be inclined to hold that he h<a 3 sufficiently 
jcomplied with the provisions of that clause. 
There is, however, a ce rtain difficulty on 

^ <^6^ ■ 19 Tat. 343 : 

-A^wadhesb Fras xd Missir v. Widow 
of Tcibeai Prasad Missir. 


the facts of the case in holding that the 
pleader appearing for the minor has signi¬ 
fied to the Court his opinion that the com¬ 
promise as reported in the present suit o. S. 
No. 63 is beneficial to the minor. This diffi¬ 
culty is mixed up with what seems to us the 
more serious defect in the procedure before 
the lower Court. The lower Court has 
treated this compromise, which is the sub. 
ject of a joint petition and of a joint agree- 
menfc, as if it was in fact two separate com¬ 
promises of the two suits dealt with therein. 
Not only is it a single compromise covered 
by a single petition relating to the two suits 
but the compromise is not capable of being 
split into two parts, one relating to each of 
the two connected suits. Nor has any at¬ 
tempt been made to study the compromise 
for purpose of such division. No doubt the 
main provisions relating to O. S. No. 63 and 
the main provisions relating to O. S. NO. 54 
are quite distinct and separable but we do 
not know to what extent the provisions re¬ 
lating the settlement of one suit were re- 
corded as consideration for the provisions 
relating to the settlement of the other suit. 
One thing is quite clear and that is that there 
is a joint provision regarding the costs of these 
suits and there is nothing to indicate how 
those costs are to be apportioned between 
the two suits. Moreover, the minor defen¬ 
dant 2 is under the compromise made joint¬ 
ly liable along with others for Hs. 400 out 
of the total of rs. 1400 which is li.Kod as the 
costs, not of o. s. NO. G3 alone, but of both 
O. S. No. 63 and o. S. No. 54. The decree as 
drawn by the trial Court on the compro¬ 
mise of o. s. NO. 63 seems to imply that all 
these costs agreed to be paid are to be paid 
as costs in o. s. No. 63. It is of course quite 
out of the question to impose any liability on 
the minor defendant 2 for the costs of o. S. 
NO. 54 in which he was not a party, and the 
lawyer who signed this joint comproinisa 
does not seem to have applied his mind to 
the question what should be the liability of 
the minor defendant 2 if the compromise 
fails so far as o. S. no. 54 is concerned. 

In this view it seems to us that the 
absence of a proper certificate by the pleader' 
is more than a mere matter of form, that' 
it affects the substance of the compromise,' 
and it does appear to us that the trial Judge 
in ordering that the compromise be record¬ 
ed as being beneficial to the minor has on-^ 
tirely overlooked the fact that the failure of 
the compromise in part must in the circum-' 
stances of this case vitiate the compromise' 
ill its entirety. In this view we allow the 
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appeal with costs and set aside the order 
recordiog the compromise and also the de« 
cree which flows therefrom and direct the 
suit to be restored to file and decided on its 
merits. 

c.KK./v.R. Appeal allowed. 


fOase No. 194.] 
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Patanjali Sastri and 
Shahabuddin JJ, 


Kallakuri Venkateswarlu and others^ 

Appellants 


V. 

Kalidindi Narayanaraju and others — 

Respondents. 

Appeal No. 357 of 1944, Decided on 22nd 
November 1945, against decree of Sub-Judge, 
Narsapur, D/- 14th December 1948. 

Madras Agriculturists Relief Act (4 [IV] of 
1938), S. 8 — Debtor claiming relief under 
S. 8 (1)—Court is not justified in granting relief 
under S. 8 (2)—Payment towards ‘interest and 
principal’ is open payment. 

The provisions of S. 8 clearly give the debtor the 
option to claim relief either under cl. (1) or cl. (2) 
of that section. \Vhere therefore a debtor claims 
relief under S. 8 (1) the Court would not be justi¬ 
fied in granting relief under S. 8 (2) without giving 
any reasons for doing so. [F 380 C 2] 

Payment made “towards the principal and 
interest due on the debt” is clearly an 'open pay¬ 
ment’, viz., payment not specifically appropriated 
towards either principal or interest for the purpose 
of scaling down a debt under the Act : 1’40) 27 
A. I. R. 1940 P. C. 63, Applied-, (’45) 32 A. I. R. 
1945 P. C. 170, Disting. [P 380 C 2] 

V. Qovindarajachciri and V. Parthasarathi — 

for Appellants. 

P. SaUjanarayana PaoandP. Saiyanarayana 
Paju — for Respondents. 

Patanjali Sastri J-The short point 

raised in this appeal which has been brought 
by some of the defendants related to the 
mode of appropriating three of the payments 
made in scaling down the suit mortgage 
debt. These payments are as follows: Rupees 
2200 paid on 6th November 1925 “towards 
the debt due under this mortgage deed” ; 
Rs. 1000 paid on 15th March 1927 towards 
the principal and interest due on the debt 
and stated to have been “credited towards 
this deed”; Bs. 1500 paid on 15th February 
1920 in two parts, namely, RS. 684-7-9 out of 
which Rs. 420 was to be credited to the prin¬ 
cipal and Bs. 2G4-7-9 towards the interest 
due on the bond, and Bs. 815-8-2 paid “to¬ 
wards the deed.” In scaling down the debt 
the Court below after discussing the deci¬ 
sions of this Court relating to the manner 
in which open payments have to be dealt 
with for purposes of the Act iv [4] of 1938 
expressed the opinion that a payment made 


towards principal and interest of a debt 
could not be regarded as an open payment. 
It proceeded, however, to award relief to 
the debtors under S. 8 (2) under which no 
question of appropriation of payments can 
arise at all. Mr. Govindarajaebari for tho 
appellants complains that as his clients 
sought relief under S. 8 (1) and not under S. 8 
( 2 ) of the Act, the learned Judge should not 
have proceeded to scale down the debt under 
S. 8 (2), and he further complains that the 
learned Judge was wrong in treating the 
payment of Bs. 1000 made towards principal 
and interest of the bond as not being an 
open payment. We are of opinion that these 
contentions are correct and must be ac¬ 
cepted. The learned Judge gives no reason 
why when the debtors claimed relief under 
s. 8 (l) of the Act* he scaled down the debt 
under S. 8 (2). The provisions of S. 8 clearly 
give the debtor the option to claim relief 
either under the one or the other of the two 
provisions referred to. The Court below was 
therefore not justified in proceeding under 
S. 8 (2) in the circumstances of the case.’ 
Proceeding, then, under S. 8 (i) the question 
of appropriation of payments made prior to 
1st October 1937 has to be considered. Refer¬ 
ence was made by the learned Judge him¬ 
self to the decision of this Court in 1940.2 
M.D.J. 768^ where the following observations 


occur : 

“On 4th October 1924 a payment of Rs. 33® ♦ 
was made and the endorsement is that it was mad© 
towards principal and interest of the debt; that is 
to say, there was apparently no specific appropria¬ 
tion towards either principal or interest. • . . Tho 
payment made on 4th October 1924 which has not 
been specifically appropriated will be disregarded 
in calculating the amount of interest outstanding 
on 1st October 1937 unless it can be established 
that there has been a specific appropriation before 
1st October 1937.” 


1 holding that the payment of Rs. 1000 was 
Dt an open payment the learned Judge dis- 
nguished the above decision on the ground 
lat this Court did not use the expression 
)pen payment” in its judgment, but the 
oservations quite clearly imply that the pay- 
lent made “towards principal and interest 
! the debt” in that case was to be treated 
i a payment not ai>ecificaUy appropriated 
iwards either principal or interest, which 
leans the same thing as an open payment, 
he decision is itself an authority for the 
L-oposition that a payment “towards prmw- 

»1 and interest” of a debt is to be trM^ 

) open payment for purposes of scaling 

cwn a debt under the Act. 


(’40) 27 A.I.R. 1940 Mad. 940 : M.L.J, 

58, Yeerraju v. Bayanim Dora uaru. 
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Mr. Satyanarayana Rao for the respon- 
dente attempted to show on the strength of 
a recent decision of their Lordships in A.I.K. 
1945 P. C. 170^ that the series of decisions of 
this Court which have laid down that pay- 
ments not specifically allocated to principal 
or interest before 1st October 1937 should bo 
treated as open payments in applying the 
process of scaling down debts under Madras 
Act 4 [IV] of 1933 were all wrongly decided. 
The case before their Lordships was one 
where certain payments made by the debtors 
had to be adjusted by ascertaining what 
part of the debt still carried interest after 
such adjustment, and the Court applied the 
usual rule that a payment should first go in 
reduction of the interest due on the debt 
and the balance alone should be applied in 
reduction of the principal. The same prin¬ 
ciple was laid down by their Lordships in 
44 Mad. 670^ which indeed was referred to 
and followed by the Judicial Commissioner, 
North-Western Frontier Province, in his 
judgment w'hich was approved by their 
Lordships. This line of cases was considered 
by their Lordships of the Privy Council in 
21 Lab. 470^ where they held that for the 
purposes of S. 20, Limitation Act, however, 
an open payment cannot be turned into a part 
payment of principal by applying the rule 
that a payment should first be applied in 
reduction of the interest due, but that there 
should be an actual appropriation of such 
payment to principal to satisfy the require¬ 
ments of the section. This Court followed 
that ruling and applied the same principle 
to the Madras Agriculturists Relief Act 
which enacts that all interest outstanding 
on lat October 1937 in respect of certain 
classes of debts due by agriculturists should 
be deemed to be discharged. We do not 
therefore think that the recent decision of 
their Lordships relied on by Mr. Salya- 
narayana Rao affects the position any more 
than decisions like 44 Mad. 570^ and others. 
It is not disputed that if the first two pay¬ 
ments and the second of the payments made 
on 15th February 1930 are treated as open 
payments the amount properly payable to 
the plaintiffs will be R9. 1561-7-9 as on 1st 
October 1037. This sum will carry interest 

2. "“(’’4^5) 32 A. I. R. 1945 V. C. 170, Mobamed 
Altbar Khan v. Attar Singh. 

3. (’22) 9 A. I. R. 1922 V. C. 233 : 41 Mad. 570 : 
43 I. A 150 : 61 I C. 31 (P. C.), Venkatadri 
Appa Rao v. Partbasarathi Appa Rao. 

4. (^O) 27 A. I. R. 1940 P. C. 63 : I. L. R. (1910) 
21 Lab. 470 : I. L. R. (19-10) Kar. P. C. 134 : 67 
I. A. 160 : 187 I. C. 233 (P. C ), Rama Shab v. 
Lalcband. 


at 6i per cent, per annum from that date 
tdl date of decree with further interest on 
the aggregate amount at the same rate till 
date 'of payment. The appeal is allowed 
and the decree of the Court below will be 
modified accordingly. The appellants will 
have proportionate costs in this Court. In 
the Court below the parties will pay and 
receive proportionate costs. 

c.R.K./K.s. Decree modified. 


[Case No. 196.] 

A. I. R. (33) 1946 Madras 381 

pATANJALi Sastri and 

Shahaduddin JJ. 

Kaza Eamakotayya and others — 

Appellants 

V. 

Nimmagadda Siiharamaswami and 
minor by mother and guardian, Maha- 
lakshmamma and others — 

Eespondents. 

Appeal No. 361 of 1944, Decided ou 17cb Decem¬ 
ber 1945, from final decree of Sub-Judge, Masuli- 
patam, D/- llth February 1941. 

Limitation Act (1903), S. 5— Application for 
final decree under O. 34, R. 5, Civil P. C. — 
Section does not apply. 

Section 5, Limitation Act, has not been made 
applicable to an application for passing a final de¬ 
cree under O. 34, R. 5, Civil P. C., and, therefore, 
the Court has no power to condone the delay in 
filing such an application. [P 382 C 1] 

Limitation Act— 

(’41) Chitaley, S. 5, N. 3, Pt. 1. 

A. Sn»i6asivn Rao — for Appellants. 

P. Satyanarayana Rao. — for Respondents. 

Patanjali Sastri J.—This appeal arises 
out of proceedings for the passing of a final 
decree in a mortgage suit. The preliminary 
decree was passed on 23rd December 1937 and 
timo for redemption was granted till 23rd 
June 1938. The application for final decrc-o 

_I. A. No. 822 of 1913—was filed ou 9th 

September 1942, that is to say, more than 
three years after the time for redemption 
expired along wdtb an application, l. A. No. 
1193 of 1943, to excuse the delay in filing the 
former application. It was alleged that some 
of the defendants were representing that they 
would settle and pay the amount due and 
that the next friend of the plaintiff being a 
woman devoid of worldly knowdedge, believed 
their w'ords and W'as under the impression 
that there would bo no bar of limitation, as 
the decree was in the name of a minor. The 
learned Subordinate Judge accepting these 
grounds condoned the delay, and overruling 
the objections raised in I. A. Ko. 822 of 1943 
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passed the final decree. Defendants 4 , 6 and 8 
have preferred this appeal. The appellants 
contend that the Court below had no power 
to condone the delay in filing the application 
for final decree, pointing out that s. 5, Limita¬ 
tion Act, is not applicable to such applica¬ 
tions. The contention is well-founded and 
must be upheld. The section says : 

“Any appeal or application for a review of judg¬ 
ment or for leave to appeal or any other applica¬ 
tion to which this section may be made applicable 
(by or under any enactment) for the time being in 
force may be admitted after the period of limitation 
prescribed therefor, when the appellant or appli¬ 
cant satisfied the Court that he bad sufficient cause 
for not preferring the appeal or making the appli¬ 
cation within such period.’’ 

Our attention has not been called to any 
enactment making this section applicable to 
applications for final decrees under O. 34, 
It. 5, Civil P. C. Mr. Satyanarayana Rao for 
the respondent has sought to support the 
order of the lower Court by referring to 
A. I. R. 1933 Cal. 608' and I.Ij.R. (1941) BOm. 
435.^ In the former case it was held that 
where the next friend of a minor plaintiff died 
after the preliminary decree was passed and 
no new next friend was appointed, the pro¬ 
ceedings in the suit must be deemed to have 
remained in abeyance under o. 32, R. lo, 
Civil P. C., until the appointment of a next 
friend in the place of the one who was 
dead, and that, therefore, the right to apply 
for the final decree “accrued” to the plain¬ 
tiff on his attaining majority up till which 
time the suit was to be deemed as a pending 
proceeding. The Bombay case^ referred to 
also proceeded on similar facts, though the 
learned Judges rested their decision on a 
slightly different ground, viz., that the right to 
apply for a final decree was “suspended” dur¬ 
ing the period in which the suit was stayed, 
while expressing a doubt as to whether it was 
correct to hold that a fresh cause of action 
arose to the minor on attaining majority. 
However that may be, those decisions have 
no application to the facts here. The next 
friend could have filed the application for a 
final decree within the time limited by the 
Inw, and she not having done so, her appli¬ 
cation, I. A. Ko. 822 of 1943, was clearly 
barred by limitation. The appeal is accord¬ 
ingly allowed with costs here and in the 
Court below. 

C.R.k./k.S. Appeal allotved. 

1. (’33) 20 A. I. R. 1933 Cal. 608 : 144 I. C. 768, 
PuHnebandra v. Aminmiah MuzaSar. 

2. (’41) 28 A. I. It. 1941 Bom. 203 : l.L.R. (1941) 
Boiu. 435 : 197 I. C. 30, Govind Naick Guruoatb 
Naik V. Basavannawa Parutappa. 


[Case No. 19-6.] 

A. I. R. (33) 1946 Madras 382 

HaPPEI/Ii J, 

C, Atma Baniy Ex-Official Beceiver 
Bajahmundry — Appellant 

V. 

Chegondi Sila Bamaswami and another 

. , — Bespondenis. 

Appeal No. 120 of 1945, Decided on 24th Janu¬ 
ary 1946, from appellate order of Didt. Court East 
Godavari, at Rajabmundry, D/- 18th November 
1944. 

Provincial Insolvency Act (1920), S. 56 (4)— 
Official Receiver paying dividend payable to 
creditor to third party on account of gross 
negligence — Court can direct it lo be paid to 
creditor. 

Where it is found on evidence that the Official 
Receiver has paid the dividend payable to the 
creditor to a third party on account of gross negli¬ 
gence the Court is justified in directing the pay¬ 
ment of the amount wrongly paid to the third 
party to the creditor under S. 56 (4). [P 383 C 1,2] 

B. V. Subramaniam — for Appellant. 

K. yenkatarama Raju, — for Respondents. 

Judgment. —The appellant in this civil 
miscellaneous second appeal was the Official 
Receiver of East Godavari at Rajabmun- 
dary. In connection with the administration 
of I. p. NO. 40.of 1932, a dividend was declared 
and a sum of Rs. 589-2-8 was payable to 
creditor 12 , respondent 1 in this appeal, 
as his share. According to the evidence no 
notice, that the dividend had been sanctioned 
was sent to creditor 12 or any of the 
creditors, as required by R. 19 of the rules 
framed under the Provincial Insolvency 
Act. Nonetheless, after the dividend had 
been declared, a certain Bonam Ammiraju 
represented to the appellant that he was 
authorised by the respondent, creditor 12 , 
to receive payment of his dividend on his 
behalf, and produced a receipt and letter of 
authorisation purporting to have been signed 
by respondent 1 and attestors. The appel¬ 
lant, after having bad Bonam Ammiraju 
identified by two witnesses, paid the divi¬ 
dend due to respondent 1 over to him. 
Later, respondent 1 himself appeared before 
the appellant and asked for payment and 
it transpired that a fraud had been played 
on both the appellant, the Official Receiver, 
and respondent 1 — creditor 12. As how¬ 
ever the appellant refused to pay respon¬ 
dent 1 on the ground that he had already 
in good faith paid the amount to Bonam 
Ammiraju, respondent imade an application 
under s. 65, Provincial Insolvency Act, to the 
Subordinate Judge of Amalapuram asking 
for a direction to the appellant that the 
dividend, namely, the sum of RS. 689.2-8, 
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should be paid to him. The learned Sub¬ 
ordinate Judge dismissed this application 
on the ground that sanction had not been 
obtained to the filing of the application as 
required by s. 270, Government of India 
Act. On appeal to him, the District Judge 
reversed the decision of the Subordinate 
Judge, allowed the application and directed 
the appellant to pay the dividend to res¬ 
pondent 1 . 

It is conceded now that the view taken 
by the Subordinate Judge with regard to 
the application of S. 270, Government of 
India Act, was wrong. It is argued, however, 
for the appellant that none the less the Court 
had no power in the circumstances of the 
case to direct payment of dividend to res¬ 
pondent 1 under s. 65 of the Act, or, in the 
alternative, that even if the Court had such 
power, respondent l should have been re¬ 
ferred to the remedy of a suit in preference 
to a summary disposal of the application 
under the provisions of S. 65. There is no 
doubt some force in the contention for the 
appellant that the prohibition enacted by 
S. 65 agamst a suit for a dividend against 
the receiver would not apply to a suit 
brought by respondent 1 in the circum¬ 
stances of the present case. Such a suit, it 
is argued, would substantially be not a suit 
against the receiver for the recovery of the 
dividend but a suit for damages occasioned 
by the negligence of the receiver in making 
payment to the wrong person. Even, how¬ 
ever, if a suit by respondent 1 against the 
receiver would be maintainable, it does not 
follow that respondent 1 had necessarily to 
be referred to a suit as his remedy by the 
Court; and as the learned District Judge 
Ipoints out, in view of the provisions *of 
S. 50, sub 3. ( 4 ), Provincial Insolvency Act, 
it cannot be contended with any force that 
the Court had no power to direct payment 
of the dividend. The lower appellate Court 
has found that the action of the appellant 
|iu making payment of the dividend to 
Boman Ammiraju amounted to gross negli¬ 
gence and that finding cannot be canvassed 
in second appeal. Section 66 ( 4 ) (c) provides 
Ithat; 

“Where a receiver appointed under this section 
occasions loss to the property by his wilful default 
or gross negligence, the Court may direct bis pro¬ 
perty to be attached and sold, and may apply the 
proceeds to make good any balance found to be 
due frocQ him or any loss so occasioned by him.” 

|Oa the footing therefore of the finding that 
jthe appellant was guilty of gross negligence, 
it was clearly open to the Court to direct 
payment of the amount wrongly paid to 
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Boman Ammiraju to respondent 1 , creditor. 
The contention that the appellant has been 
prejudiced by the fact that the application 
was made under S. 65 only without reference 
to S. 56 ( 4 ) has, in my opinion, no force. 
The evidence given by the appellant in his 
chief examination and bis cross-examination 
show that he was aware that the application 
turned on whether in paying Boman Ammi¬ 
raju the amount, he had acted with due 
care. There is no suggestion that the appel¬ 
lant did not make the payment in good faith, 
but in face of the finding of fact by the 
lower appellate Court that there was gross 
negligence, there are no grounds for inter, 
fering with the direction that the dividend 
must now be paid to respondent 1 . The 
appeal is consequently dismissed with costs. 
Leave to appeal is refused. 

c.r.k./d.s. Appeal dismissed. 
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Wadsworth and Hajamannar JJ. 
Periakaruppayt Chettiar—Appellant 

V. 

Venugopal Filial and others _ 

, Respondents. 

Appeal No. 601 of 1944, Decided on 29th Janu¬ 
ary 1946, from order of Dist. Court, South Arcot 
at Cuddalore, D/- 29lh February 1944, 

(a) Civil P. C. (1908), Ss. 47 and 96—Appeal 

— Application to amend execution petition_ 

Amendment seeking substitution of amount 
payable according to preliminary decree as 
modified by appellate Court — Order allowing 
application is appealable. ^ 

An order in execution proceedings deciding any 
dispute between the parties affecting substantive 
rights can form (he subject-matter of an appeal 
under Ss. 47 and 90. [p 384 C 2j 

An order allowing an application by the decree- 
holder for an amendment of the execution petition 
by substituting ibe amount payable according to 
the preliminary decree as modified by the arp^Hdte 
Court in place of the amount fixed by the preli¬ 
minary decree of the trial Court decides that the 
decree bolder was entitled to proceed with the exe¬ 
cution of bis decree and. therefore, an appeal 
against such order will certainly lie. [p 384 C 21 

C. P. C_ 


V •A'*/ \yuiiuli’y, 


(’41) Mulla, Page 198» Pt. (c). 

(b) Civil p. C. (1908). O. 34, R. 5 — Final 
decree passed pending appeal against prelimi- 
nary decree — Final decree can be executed 
whether appellate decree affirms or varies 
preliminary decree — Execution petition filed 
after appellate decree — Necessary modifica¬ 
tions can be made therein — Application for 
carrying out modifications-There is no tar of 
limitation to such application. 

Wboro during the pendency of an appeal 
against a preliminary mortgage decree, the trial 
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Court passes a fioal decree, whether the prelimi- 
nary decree is affirmed in toto or is varied to any 
extent or in any particular by the appellate decree, 
the final decree can be executed with such modifi¬ 
cations as may be necessary in the circumstances 
which might as well be made in the execution 
petition filed after the appellate decree : (*39) 26 
A. I. R. 1939 Mad. 733, Foil; (’43) 30 A. I. R. 
1943 Mad. 449 and (’X7J 4 A. I. R. 1917 All. 163 
(S.B.), Disling. [P 386 C 1, 2] 

It is the duty of the trial Court which passes 
the final decree to carry out such modifications as 
may be necessary by reason of the decision of an 
appellate Court in an appeal against the prellmi* 
nary decree when its attention is drawn to the 
necessity for such alteration by the decree-holder. 
So long as the decree itself is kept alive, there can 
be no bar of limitation to an application for carry¬ 
ing out the modifications. Such application really 
calls upon the Court to carry out modifications 
which in law automatically take place in the final 
decree already passed before the decree of the ap¬ 
pellate Court. There is nothing in the Code which 
makes it incumbent on a decree-holder to make an 
application which would be governed by Art. ISl, 
Limitation Act, to obtain any fresh relief. The 
relief must be deemed to have been granted by the 
appellate Court itself in the appeal against the 
l>reliminary decree and the fact that appropriate 
modifications have to be made in the final decree 
already passed as a result of the decision of the 
appellate Court cannot arm the judgment-debtor 
with an objection that any formal application for 
such modification is barred by time if made after 
three years from the date of the decree of the ap¬ 
pellate Court: (*29) 16 A. I. B. 1929 Cal. 689 
IF.B.), liel. on. [P 386 C 2] 

_ 

('44) Cbitatey, O. 34, E. 5, N. 6, Pt. 3. 

(’41) Mulla, I’age 1081, Note “Preliminary decree 
under appeal.” 

2\ JD. llamahadrachariar — for Appellant. 

T. K. Si'inivasathathachariar — for Respon¬ 
dents. 

Rajamannar J. —This appeal arises out 
of an order passed by tho learned District 
Judge of South Arcot, in proceedings in exe¬ 
cution of a mortgage-decree in O. S. No. 23 
of 1028 , on the file of his Court. A prelimi- 
nary decree was passed on 4th May 1929, 
and the defendants were given three months 
time to pay, that is till 4th August 1929. 
Defendant 8 who is the appellant before us 
was a puisne mortgagee and a party to the 
suit as such. The preliminary decree was for 
a sum of Rs. 6905-13-o. Defendant 8 (the ap- 
pollant) preferred an appeal to the High 
Court with regard to the claim for intc-rest 
and that appeal (A. S. No. 175 of 1930) was 
allowed by this Court on 26 th November 
1934. The result was a reduction of the 
amount payable to lis. 6112 8-2. Pending ap- 
peal as further proceedings in suit had not 
been stayed, the trial Court passed a final 
decree on 2Cv’d September 1938, on the basis 
of the preliminary decree passed by it on 
4 th May 1929. After the decision of the High 


Court in A. s. No. 175 of 1930, the decree- 
holder filed an execution petition on 23rd 
September 1936 and again another petition 
in 1939 and finally on Slst March 1942, he 
filed E. P. No, 62 of 1942 for further proceed¬ 
ings in execution by bringing the mortgaged 
projperties to sale. Along with the execution 
application, he filed a miscellaneous appli¬ 
cation NO. 85 of 1943 for an amendment of 
the execution x^^tition by substituting in 
cols. 8 and 11 the amount payable according 
to the preliminary decree as modified by the 
High Court in place of the amount fixed by 
the preliminary decree of the trial Court. 
The learned District Judge allowed both the 
applications and adjourned the execution 
petition for further steps. The present appeal 
purports to be filed against the order in 
M. P. No. 65 of 1943. 

A preliminary objection was taken on be¬ 
half of the respondents that no appeal lay 
against the order in the miscellaneous peti¬ 
tion. We do not consider that there is any 
substance in this objection. It has been held 
by this Court over and over again that an 
order in execution proceedings deciding any 
dispute between the parties affecting subs, 
tantive rights can form the subject-matter of 
an appeal under ss. 47 and 96, Civil P. O. In 
this case the order did decide that the decree, 
bolder was entitled to proceed with the exe¬ 
cution of his decree. The present appeal can 
be understood to be an appeal against the 
order allowing the decree-holder to proceed 
with the execution in which case an appeal 
will certainly lie. We overrule the prelimi- 
nary objection. The learned advocate for the 
appellant contended that the decree-holder 
was not entitled to proceed to execute his 
decree because the preliminary decree passed 
by the trial Court in 1929 was varied by the 
High Court in 1934 and subsequent to the 
date of the High Court decree there was 
neither a fresh final decree nor a modifica¬ 
tion of the original decree passed by the trial 
Court in 1933. According to him the result of 
this omission on the part of the decree-holder 
to pursue either of the two courses is to 
deprive him completely of all rights under 
the final decree of 1933. For this position he 
relied mainly on the decision of a Bench of 
this Court reported in I. L. B. (1943) Mad. 8C4. 
In that case the suit was instituted by a 
mortgagee for the balance due on a mortgage 
executed in his favour by the husband of 
defendant l in the suit. There were howeve r 

1. (’43) 30 A. I. B. 1943 Mad. 449 :1. L. B. (1943) 
Mad. 804 : 212 I. C. 633, Balakrishnayja v. 
Linga Bao, 
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on the date of the institution of the suit, 
numerous other defendants in possession of 
portions of the mortgaged properties under 
■alienations efifected subsequent to the mort¬ 
gage. The trial Court passed a preliminary 
decree in which it exonerated defendant 4 
from the decree. 

The plaintiff preferred an appeal to the 
High Court and the High Court on 8th May 
1934, modified the decree of the lower Court 
tn certain particulars. Inter alia the High 
Court set aside the dismissal of the suit as 
against defendant 4 and granted a decree to 
the plaintiff against the properties in posses¬ 
sion of defendant 4 also and provided for 
the payment of the value of improvements 
effected by him. While the appeal was pen¬ 
ding in the High Court, the decree-holder 
applied to the trial Court and obtained a 
final decree for sale on 3rd October 1927. 
After the decree of the High Court, the de¬ 
cree-holder filed an execution petition and 
it appeared from the columns therein that 
the date of the decree which he was seek¬ 
ing to execute was given as the date of the 
decree of the High Court in the appeal 
against the preliminary decree. The learned 
Judges, Krishnaswami Aiyangar and Kunhi 
Raman JJ. held that it was difficult to main, 
tain that the decree of the High Court can 
be regarded as itself a final decree capable 
of execution. They pointed out that the 
contents of the columns of the execution 
petition suggested that what the decree-holder 
was seeking to execute was the decree of the 
High Court. This decision which certainly 
can be justified on the facts cannot help the 
appellant here. In the present case, admit¬ 
tedly what the decree-holder was seeking to 
execute was the final decree. No doubt there 
are observations in the judgment of Krisbna- 
swami Aiyangar J. which appear to suggest 
that in a case where the appellate Court 
modifies in any way a preliminary decree 
passed by the trial Court and pending 
appeal a final decree has been passed by 
the trial Court, it might be necessary for 
the decree-holder either to apply for a fresh 
final deoreo or to have the final decree 
already passed suitably amended by incor¬ 
porating the modifications. But the learned 
Judges did not decide this point as they 
thought it was not necessary. They also 
naturally did not proceed to discuss the fur¬ 
ther question that even assuming some 
modification had necessarily to be incor¬ 
porated in the final decree already passed, 
what was the course indicated by the Code 
and if any questions of limitation would 
1946 M/49 & 50 


arise in respect of an application on that 
behalf. But the ratio decidendi of the cases 
before them was, as we understand it, that 
the decree.bolder therein was not purport¬ 
ing to execute the final decree which bad 
been passed by the trial Court but the pre¬ 
liminary decree as modified by the High 
Court. This, of course, he was not entitled 
to do and this is nob what the decree-holder 
in the present case is seeking to do. The 
decision of the Full Bench of the Allahabad 
High Court in 39 ALL. 641^ has no relevancy 
for the present discussion because in that 
case there was no final decree obtained in 
pursuance of the preliminary decree passed 
by the trial Court. There was an appeal from 
the preliminary decree and the question was 
when time began to run for an application 
to obtain a final decree. Their Lordships held 
that the starting point of limitation would 
be the date of the appellate decree and not 
the date of the decree passed by the trial 
Court. 

We consider that the present appeal has 
to be decided by an application of the prin¬ 
ciple underlying the decision of another 
Bench of this Court to which one of us was 
a party in 1939-2-M. L. j. 66 .® In that case 
there was a preliminary decree in a mort¬ 
gage suit passed by the trial Court on 21st 
July 1925. There was an appeal therefrom, 
but pending the appeal a final decree for sale 
was passed on 9fch November 1925. The ap¬ 
peal against the preliminary decree was dis¬ 
missed on 16th March 1927. On 15th March 
1930, the decree-holder applied for execution 
of the final decree passed in 1925. Two objec- 
tions were taken. One was that the execution 
application was barred by the law of limita¬ 
tion as it bad been filed more than three 
years after the passing of the final decree. 
This objection was overruled and a considera¬ 
tion of this objection need not detain us as it 
does not arise in this case. The other objec¬ 
tion was that the final decree already passed 
was not executable and that an application 
for a fresh final decree or an amendment of 
the original decree was necessary before the 
decree-holder could proceed with the execu- 
tion. This objection was also overruled. The 
learned Judges distinguished the ruling of the 
Judicial Committee in G Pat. 24* which affir- 

2. (’17) 4 A. I. R. 1917 All. 163 : 39 ”a 11. 641 : 42 
I.C. 93 (F.B.),Gajadhar Singh v. Kishan Jiwanlal. 

3. (’39) 26 A. 1. R. 1939 Mad. 735 : I.L.R. (1939) 
Mad. 826 : 185 I. C. 578 : 1939-2 M. L. J. 86, 
Veerankutty v. Koyakutti, 

4. (’26) 13 A.I.R. 1926 P.C. 93: 6 Pat. 24: 53 I.A. 
197: 98 I.C. 499 (P.C.), Jowad Ilusain v. Gendan 
Singh. 
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med the proposition laid down in 39 Aiiii. 
641^ on the ground that the question which fell 
to be considered was not under consideration 
in those cases and say : 

“The fact that an appeal was preferred against 
the preliminary decree did not prevent the Court 
from passing the final decree .... That decree 
remains binding and in full force until set aside. 
The preliminary decree was confirmed on appeal 
and therefore did not affect the validity of the final 
decree which had been passed,’* 

The learned advocate for the appellant 
sought to distinguish this decision on the 
ground that it dealt with a case of the 
affirmance of the trial Court’s decree by the 
appellate Court and a different rule should 
obtain when the appellate Court modifies to 
any extent the preliminary decree passed 
by the trial Court. We fail to see any ground 
for making this distinction. On principle we 
do not see why, if in spite of the fact that 
certain modiScations would be perforce neces. 
sary to be made by reason of the affirmance 
by the appellate Court of the preliminary 
decree passed by the trial Court, such as for 
instance with regard to the costs of the ap¬ 
pellate Court, the old decree could be executed, 
it should be different when the modifications 
are in respect of other particulars such as 
the amount payable, or the parties or the 
properties against whom the decree should 
run. It should not be overlooked that the 
real object of a final decree for sale under 
O. 34, R. 6 , Civil P. C., is to give a direction 
that the mortgaged property or sufficient 
part thereof should be sold for the purpose 
of realising the amount due to the mortgagee. 
The final decree iteelf does not fix the amount 
payable. Nor does it specify the party and 
properties against which the decree has to be 
put into execution. All these things are done 
by the preliminary decree. The form given in 
Appendix D to the Civil P. C. for a final 
decree for sale is in these terms: 

“Upon reading the preliminary decree passed in 
this suit on tbe day of , and further 

orders (if any) dated tbe day of , and the 

application of the plaintiff dated the 
day of ,fora final decree and alter hearing the 
parties and it appearing that the payment directed 
by the said decree and orders has not been made 
by the defendant or any person on his behalf or any 
other person entitled to redeem the mortgage; It is 
hereby ordered and decreed that the mortgaged pro¬ 
perty in the aforesaid preliminary decree mentioned 
or a suHicicnt part thereof be sold and that for the 
purposes of such sale tbe plaintiff shall produce 
before the Court, or such officer as it appoints, all 
documents in his possession or power relating to 
the mortgaged property.’* 

If this function of a final decree for sale is 
borne in mind it becomes clear that on prin¬ 
ciple there ought not to be any distipetion 
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between a case of the affirmance and a case 
of variation of the preliminary decree by an 
appellate Court. The final decree passed in 
the case, if it was passed before the disposal 
of the appeal against the preliminary decree,, 
would, in our opinion, automatically operate 
on the preliminary decree as affected by the 
decision of the appellate Court. It might be 
affected to a greater or lesser decree. The 
alterations which may be necessary, if they 
have to be made formally in the final decree 
already passed, would be practically the 
same whether tbe appellate decree is one of 
affirmance or of variation. In fact the words 
“preliminary decree passed in this suit” 
which occur in any final decree for sale 
ought to be understood to mean the pre¬ 
liminary decree as affected by any appellate 
decision in cases where the preliminary 
decree is the subject of an appeal. So read» 
we do not see any difficulty in holding that 
whether tbe preliminary decree is affirmed 
in toto or is varied to any extent or in any 
particular, tbe final decree could be executed 
with such modifications as may he necessary 
in the circumstances which might as well be 
made in the execution petition filed after 
the appellate decree. 

Considered from another aspect too, we 
think that there is no substance in the objec¬ 
tion by the appellant. It can be said, that 
it is the duty of the trial Court which passes 
the final decree to carry out such modifica¬ 
tions as may be necessary by reason of the 
decision of an appellate Court in an appeal 
against the preliminary decree when its 
attention is drawn to the necessity for such 
alteration by the decree-holder. \Ve do not 
think that so long as the decree itself has 
been kept alive, there can be a bar of 
limitation to an application of this sort. Such 
application really calls upon the Court to 
carry out modifications which in law auto¬ 
matically take place in the final decree 
already passed before the decree of the ap¬ 
pellate Court. No authority has been cited 
to us which lays down that an application of 
this sort should be filed within three years 
from the date of the decree of the 
Court. Rankin C. J. pointed out 
1013 ® that the appellate Court when setting 
aside or varying the preliminary decree 
can and should give directions for setting 
aside or varying the final decree if the exis¬ 
tence of tbe final decree is brought to its 
notice as in all cases it should be.^ Thi^ 
clearl y suggests that there is nothing in the) 

5. (*29) 16 A. I. R. 1929 Cal. 689 : 67 Cal. 1013 ; 
123 I. O. 305 (F.B.), Talcbali v. Abdul Aziz. 
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Oode which makes it incumbent on a decree, 
holder to make an application which would 
be governed by Art. 181, sch. 1 to the Limita¬ 
tion Act to obtain any fresh relief. The 
relief must be deemed to have been granted 
by the appellate Court itself in the appeal 
against the preliminary decree and the fact 
that appropriate modidcations have to be 
made in the final decree already passed as a 
result of the decision of the appellate Court 
cannot arm the judgment-debtor with an 
objection that any formal application for 
such modification is barred by time if 
made after three years from the date of 
the decree of the appellate Court. In our 
view the decision of the learned District Judge 
was right and the appeal is dismissed with 
costs of respondents!.to 3. 

C.R.K./v.R. Appeal dismissed. 
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FULL BENCH 

Leach C. J., Lakshmana Rao and 
Kunhi Raman JJ. 

Narayanan Nambudripad — 

Appellant 


Beepaitumma — Respondent. 

Letters Patent Appeals Nos. 67, 68 and 69 o£ 
194-5, Decided on 11th March 1946, from judg¬ 
ment and decree of Chandrasekhara AiyarJ., 
D/- 7th May 1945, in S. A. Nos. 1376, 1389 and 
A. A. A. O. No. 241 of 1944. 

* Landlord and tenant —Rent payable in 
kind—Landlord suing to enforce payment — 
He must accept price ruling on d^ate v/hen 
produce should have been delivered to him. 

Where rent is payable in kind and the landlord 
is suing to enforce payment, he is not entitled to 
taV.e the market price ruling on the date of the 
institution of the suit but must accept the price 
ruling on the date when the produce should have 
been delivered to him. [P 588 C 1] 

P. Qovinda Menon and T, C. liaghavan — 

for Appellant, 

C. K. Viswanatha Iyer — for Respondent. 

Leach C. J. — These three appeals, 
filed under cl. 15, Letters Patent, all raise 
the same question, namely, whether in a 
case where rent is payable in kind and the 
landlord is suing to enforce payment he is 
entitled to take the market price ruling on 
the date of the institution of the suit or 
whether he must accept the price ruling on 
the date when the produce should have been 
delivered to him. 

Under the leases in suit the rents were 


payable in terms of paddy and were to be 
delivered at the granary of the landlord on 


the due date. The District Munsif held that 
the landlord was entitled to the market 
price ruling on the dates when proceedings 
were instituted. On appeal by the tenants 
the Subordinate Judge held that the prices 
to be taken were those ruling when the rents 
fell due; and with this view Chandrasekhara 
Aiyar J., in second appeal agreed. These 
appeals are from his judgment. The appeals 
have been heard together and can be dealt 
with in one judgment. 

There are numerous decisions of Judges 
of this Court sitting alone which support 
the judgment of Chandrasekhara Aiyar J., 
but there is a Bench decision which appar¬ 
ently runs to the contrary. In none of the 
cases has the question of law now under 
discussion been really discussed. 

The first decision given was in (1944) 2 
M. L. J. 84^ which was a second appeal 
heard by Horwill J. The main question 
there w'as W'hethec S. 51 (2), Malabar Ten¬ 
ancy Act, applied where the rent was pay¬ 
able in kind. It was held that it did not 
apply. It is accepted by both sides here 
tl\at fhe decision on this question is correct. 
The learned Judge went on to state that 
w'here rent has to be paid in kind at a parti¬ 
cular place and the tenant does not deliver 
the paddy, the landlord is entitled to its 
value according to the market price at the 
time of “the breach.” The learned Judge 
gave a decision to the same effect in (1945) 
2 M. L. J. 13^ and again in the unreported 
case in S. a. nos. 94l and 942 of 1944 ^ The 
same view was taken by Somayya J. in 
(1945) 1 M. L. J. 336"* and in the unreported 
case in s. A. no. 683 of 1944.^ In a, a. a. u. 
No. 302 of 1944® also unreported. Bell J. 
agreed. The learned Judge whose judgment 
is now under appeal had expressed the same 
opinion in s. A. No. iGll of 1944." 

The case decided by the Division Bench 
is (1945) 2 M. L. J. SSI,®* which was beard by 

1 . (*44) 31 A.I.R. 1944 Mad. 511 : (1944) 2 M.L..J. 
84, ParameswaraQ Nambudripad v. Subramania 
Aiyar. 

2. (’45) 32 A. I. R. 1945 Mad. 438 : (1945) 2 
M.L.J. 13, Achutan Nayar v. Madbavan Nayar. 

3. S. A. No3 . 941 and 942 of 1944, Ammalu 
An>ma V. Kandan Narayanan Nambudiipad. 

4. (4-5) 32 A. I. R. 1945 Mad. 357 : (1945) 1 
M. L. J. 336, Kunbi.aman v. Kunbiraman. 

5. S. A. No. 083 of 19-14, Kauthiswami Pillai v, 
Narryanan Nambudripad. 

6 . A.A.A.O. No. 302 of 1944, Meghji Gopaljl Sait 
V. A. S. Kalyani Atonial. 

7. S. A. No. 1611 of 1944, Kunhaebumma v, 
Manavedan. 

8 . (*46) 33 A. I. R. 1946 Mad. 87 : 223 I. C. 595 : 
(1945) 2 M. L. J. 351, Cbandukutti Nambiar v. 
Katbar Kutty. 
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Wadsworth and Patanjali Sastri JJ. There 
the question was whether the Courts below 
were right in fixing the commutation rate 
with reference to the terms of S. 51 (2), 
Malabar Tenancy Act, or whether the plain, 
tiffs were entitled to a decree based on the 
market price of the produce ruling on the 
date of the plaint. The learned Judges ac¬ 
cepted the view taken in the earlier cases 
on the question of the applicability of s. 51 
(2) and, therefore, decided that the plaintiffs 
were entitled to convert the rent at the 
market price prevailing on the date of the 
suit. Apparently there was no argument on 
the question whether the proper rate was 
that prevailing on the date fixed for the 
payment of the rent. 

It would appear that Somayya and Hor- 
will JJ. accepted the market price ruling on 
the date when the rent should have been 
paid on the ground that there was a breach 
of contract by the tenant and therefore it 
was a matter of assessing damages. With 
great respect, we do not consider that this 
is a correct aspect. The question is what is 
the landlord entitled to in money in lieu of 
the paddy which should have been delivered 
to him at the end of the year of tenancy. 
Obviously, the landlord cannot maintain a 
suit for specific performance; he cannot ask 
the Court to direct that the tenant shall 
deliver to him so many measures of paddy. 
When the tena.nt failed to deliver the re¬ 
quired amount of paddy on the due date, 
the landlord had the right of suing for the 
recovery of its value as on that date and 
that is all he is entitled to. He cannot im¬ 
prove his position by sitting on his rights. 
In these cases the landlord wishes to have 
the rate ruling at the date of plaint because 
the market price of paddy has greatly in¬ 
creased in the meantime. We can well ima¬ 
gine that if the price had fallen, a claim for 
the market price ruling on the date due for 
payment of the rent would have been urged 
with much stronger emphasis. 

We hold that the landlord is not entitled 
to recover anything more than the value of 
the paddy at the rate ruling when the paddy 
should have been delivered to him. 

It follows that these appeals must be dis- 
missed with costs but confined to the costs 
in L. P. A. NO. 68 of 1945. 

C.R.K,/d.S. Appeals dismissed. 


[Case No. 199.] 

A. 1. R. (33) 1946 Madras 888 

PatanjaiiI Sastri and Bedl JJ. 

Mahankali Subba Mao and others 

— Appellants 

V. 

Jalasutram Audinarayanamurty and 
others — Respondents. 

Appeals Nos. 507, 665 and C. R. P. No. 1751 of 
1944, Decided on 22nd Janaary 1946, from order 
of Dist. Coart, West Godavari at EUore, D/- 4tb 
March & 10th July 1944. 

Provincial Insolvency Act (1920), Ss. 43 and 
61 (5) ■— Insolvent not applying for discharge 
within time fixed by Court Adjudication an¬ 
nulled — Properties cannot be revested in in¬ 
solvent—Effect of such order indicated. 

When an adjudication is annulled on the ground 
that the insolveots bad not fulfilled their duty 
by applying for their discharge within the time 
fixed by the Court it would not be a proper 
exercise of discretion on the part of the Court to 
revest the properties in the iusolvents, for that 
would be allowing the insolvents to take advantage 
of their own default; and the creditors who had 
already proved their debts would be seriously pre¬ 
judiced by such order, as under S. 61 (5) snob cre¬ 
ditors alone would be entitled to be rateably paid 
out of the amount realised by the assets of the in> 
solvent if the administration in insolvency were to 
continue, whereas if the properties were revested 
in the insolvents there would be nothing to prevent 
other creditors who have obtained decrees subse¬ 
quent to the annulment to come in under S. 73, 
Civil P. C.. and claim rateable distribution. 

CP 389 C 1, 2] 

Kasturi Seshagiri Rao — for Appellants. 

B. V. Subramaniam and V. Bangachari — 

for Respondents. 

Patanjali Sastri J- — The respondents 
were adjudicated insolvents on their own 
petition X. P. No. 18 of 1935 on 16th October 
1935 . This adjudication was annulled by the 
learned Judge in Chambers on 19th Novem- 
her 1937 on the ground that the insolvents 
did not file their adjudication for discharge 
within the time fixed by the Court. No order 
was made in regard to the property of the 
insolvents which had been vested in the 
Official Receiver. There was an application 
for review of this order by two creditors and 
allowing the application the learned Judge 
passed an order on 17th August 1942 con¬ 
firming his order of annulment and vesting 
the insolvents' properties in the Official 
Receiver under s. 37 for distribution 
amongst the creditors of the insolvents. 
On 26th January 1943, the insolvents applied 
for reviewing the order dated 17th August 
and revesting the property in themselves, 
alleging that all the creditors who had not 
obtained decrees except creditors Nos. 7 and 
17 were satisfied, that the deoree.holders 
were taking execution proceedings on foot 
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of the decrees obtained by them and that, 
accordingly, there was no need to continue 
the Testing of the properties in the Official 
Keceiver under the previous order dated 
17th August. They also declared their will¬ 
ingness to deposit the amount due to credi. 
tors 7 and 17 in Court so that their 
claims might also be satisfied. The learned 
Judge accepted the suggestion and passed 
an order revesting the properties in the in¬ 
solvents on condition that they deposited in 
Court on or before 18th March 1944 a sum 
of Hs. 2450 towards the sums that might be 
found due to creditors Nos. 7 and 17. He 
directed the Official Receiver’s commission 
and audit fee to be deducted from the 
amounts lying in deposit with him. It is 
from this order that the first creditor has 
preferred this appeal. Mr. Kasturi Sesha- 
giri Eao for the appellant has challenged 
the correctness of this order on the broad 
ground that the learned Judge, having an¬ 
nulled the adjudication of the insolvents on 
the ground of their default under S. 43, 
Provincial Insolvency Act, ought not to 
have revested the insolvents’ properties in 
them, thereby driving the creditors who 
have proved their debts to the remedies 
under the general law and exposing them 
to possible rival claims by way of applica¬ 
tion for rateable distribution or otherwise 
by other creditors.who might have obtained 
decrees against the insolvents after the date 
of the annulment on 19th November 1937 
but would not be entitled to proceed against 
the properties if they had continued to be 
administered by the Official Receiver as 
appointee under s. 37 of the Act. The 
learned counsel also pointed out certain 
errors into which the learned Judge has 
fallen in arriving at the figure of Ks. 2450 
as due to creditors Nos. 7 and 17. 

We are of the opinion that the contention 
on behalf of the appellant is correct and 
must prevail. When an adjudication is an¬ 
nulled on the ground that the insolvents had 
not fulfilled their duty by applying for tbeir 
dircbarge within the time fixed by the 
Court it would not be a proper exercise of 
discretion on the part of the Court to revest 
the properties in the insolvents, for that 
would be allowing the insolvents to take 
advantage of their own default. It is obvious 
from the provisions of the Provincial Insol- 
vency Act that the creditors who bad al¬ 
ready proved their debts would be seriously 
prejudiced by such an order, as under 
S. 61 (5) such creditors alone would be en¬ 
titled to be rateably paid out of the amount 
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realised by the assets of the insolvent if the 
administration in insolvency were to con¬ 
tinue, whereas if the properties were revested 
in the fnsolvents there would be nothing to 
prevent other creditors who have obtained 
decrees subsequent to the annulment to 
come in under S. 73, Civil P. C., and claim 
rateable distribution out of the assets realis¬ 
ed in execution of any one decree against 
the insolvents. In the present case the ap. 
pellant who is the first creditor as well as 
creditors Nos. 8 and 19 bad obtained decrees 
against the insolvents, and the appellant 
and creditor 19 have actually proved 
their debts. The order made by the learned 
Judge would clearly operate to their preju¬ 
dice and there is, in our opinion, no justifi. 
cation for the learned Judge making the 
order dated 4tb March 1944 at the instance 
of the insolvents. It is unnecessary in this 
view to go into the errors of calculation 
pointed out in the course of the arguments 
before us. The result is that the appeal is 
allowed, the order dated 4th March 1944 is 
set aside and the order passed by the learned 
Judge on l7th August 1942 will be restored. 
The appellant will have bis costs here and 
the O. R. in the Court below against res¬ 
pondents 1 and 2 . The connected appeal 
C. M. A. NO. 665 of 1944 is not pressed and 
is dismissed with costs. Civil Revision Peti¬ 
tion No. 1751 of 1944 which is filed only as 
an alternative to the C. M. A, NO. 665/44 
will be dismissed without costs. 

c.R.K./v.R. Appeal allowed. 

[Case No. SOO.] 

A. 1. R. (33) 1946 Madras 389 
Kuppuswami Aiyar J. 

In re S. Pichai Pillai — Petitioner. 

Cri. Revn. No. 1072 and Cri. Revu. Petn. No* 
991 of 1945, Decided on 8tb February 1946, from 
judgment of Sessions Judge, Trichinopoly, D/- 29th 
September 1945. 

Criminal trial—Burden of proof—Burden is 
on prosecution—Prosecution evidence insuffi¬ 
cient — Judge must acquit accused _ Olfence 

serious — Still retrial cannot be directed. 

The burden is on the prosecution to prove that 
the accused is guilty and if tbe evidence is not 
sufficient to brin;^ the guilt home to tbe accused, 
the Judge has no other course but to acquit him. 
Even if the oflence is a serious one aflecting the 
public interest, he is not justified in directing a re¬ 
trial. [P 3 <jo c 1 ] 

Cr. P. C. _ 

(■41) Chitaley, S. 367, N. 6, Pt. 2. 

K. Katyanoinndnram for V. T. liangasioami 
Iyengar and It. Sanianam — for Petitioner. 

Public Prosecutor — for the Crown. 

Order. — The learned Sessions Judge 
considered that on the evidence on record 
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the accused could not be convicted. But at 
the same time he ordered a retrial because 
the oEfence was of a serious nature affecting 
the public interest and he was of opinion 
that there was a lacuna in the prosecution 
evidence. He was not justihed in doing so. 
The prosecution knew what they had to 
prove, and that they have not proved. If 
there is a lacuna in the evidence, the accused 
is entitled to have the benefit of the same. 
The burden is on the prosecution to prove 
that the accused is guilty and, if the evidence 
is not sufficient to bring the guilt home to 
the accused, the Judge has no other course 
but to acquit him. Even if the offence was 
a serious one affecting the public interest, 
he was not justified in directing a retrial. 
The order of the Sessions Judge is set aside 
and the petitioner is acquitted. 

c.R.K./v.R. Order set aside. 


[Case No. 201.] 

A. 1. R. (33) 1946 Madras 390 
Kuppdswami Aiyar J. 

In re T. S. Chokalingam Pillai and 
others — Petitioners. 

Cri. Rcvn. Ca«e No. 1054 and Cri, Revn. P«tn. No, 
988 of 1945, Decided on 4th March 1946, from 
order of Third Presidency Magistrate, EgmOre, 
Madras, D/- 20th November 1945. 

Criminal P.C. (1898), S. 4 (l)(b) and Sch. II— 
Defence of India Rules, (1939), R. 81 (4)—Offence 
under, is non-bailable — Court is bound to 
allow expenses of defence witnesses— Madras 
Criminal Rules of Practice, R. 366. 

An offence under R. 81 (4), Defence of India 
Rules, 1939 being punishable with a maximum 
term of 3 years* imprisonment, is non-bailable as 
per Sch. 2, Criminal P. C. Consequently in a trial 
of an accused for an offence punishable under that 
rule, the Court is bound to pay the expenses of 
witnesses for defence as per B. 366 of tho Madras 
Criminal Rules of Practice ; (*44) 31 A.I.R. 1944 
Nag. 149, nef. [P 390 C 2; P 391 C 1] 

A. C. Krislinastvami — for Petitioners. 

Croivn Prosecutor —for the Crown. 

Order_The only point for consideration 

in this case is whether the Magistrate was 
justified in refusing to pay the expenses for 
the defence witnesses cited in C. c. No. 400 
of 1016 on the file of the Third Presidency 
Magistrate, Madras. The petitioner has been 
prosecuted in this case for an offence 
punishable under R. 81 (4), Defence of India 
’Bulos, wbicb is punishable with imprison¬ 
ment for a period of three years or fine. 
The Magistrate has held that this is bailable 
offence and that the accused should pay 
the expenses of the defence witnesses and 
that the Court will not pay the same. He 
cites a decision of the Nagpur High Court 


under the Defence of India Buies in A.I.B* 
1944 Nag. 149^ for the position that offences 
punishable under the Defence of India Boles 
are bailable, and states that as this is a 
bailable offence the accused himself should 
pay the expenses for the witnesses under 
R. 366, Criminal Buies of Practice. That 
rule specifically provides for the payment 
of expenses of witnesses by Government in 
cases shown in Sch. 2, Criminal P. 0., as 
not bailable. The question therefore for 
consideration is whether a case in which an 
accused is prosecuted for an offence punisha¬ 
ble under R. 81 (4), Defence of India Buies 
is non-bailable as per sch. 2, Criminal P. 0. 
The Nagpur High Court has not dealt with 
the question whether an offence punishable 
under B. 81 (4), Defence of India Rules is 
bailable or not as per the provisions in scb. 2, 
Criminal P. O. All that is observed by the 
learned Judge there is that as there iS' no 
notification that the offences are not baila¬ 
ble, they must be considered to be bailable 
and he has not considered with reference to 
sch. 2, Criminal P. C., whether such offences 
are bailable under that schedule or not. 
The last item in sch. 2 deals with offences 
against other laws, that is to say, other 
than those punishable under tho Penal Code, 
and it is stated with regard to such offences 
that if the offence is punishable with death, 
transportation or imprisonment for seven 
years or upwards it is not bailable, that if 
punishable with imprisonment for three 
years and upwards but less than seven, it is 
not bailable except in cases under the Indian 
Arms Act, 1878, S. 19 which shall be baila- 
ble, that if punishable with imprisonment 
for one year and upwards, but less than 
three years it is bailable, and that if it 
is punishable with imprisonment for less 
than one year or with fine only, then 
also it is bailable. It cannot be said that 
this is a case in which the offence is 
punishable, with imprisonment for one year 
and upwards but less than three years be¬ 
cause under R. 81 (4) the Court can award 
on an accused a sentence of three years 
imprisonment. In considering the punishment 
awardable under the rule we will have to take 
the maximum punishment and if there is a 
possibility of the accused being awarded 
three years’ imprisonment, then the case 
will come under the class if “punishable with 
imprisonment for three years and upwards 
but less than seven years’* and the offence 
is not bailable. The Magi strate the refore 

1 . (’44) 31 A. I. R. 1944 Nag. 149 ; I.L R. (1944) 
Nag. 813, Ingley v. Emperor. 
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was not justified in treating the case as one 
in which the accused has been charged with 
an offence which is bailable. The order of 
the lower Court refusing to pay the expenses 
of the defence witnesses on the ground 
that the offence is bailable and that the 
Court is therefore not bound to pay under 

R. 366, Cri. Rules of Practice is set aside. 

C.R.K./K.S. _ Order set aside. 

[Case No. 202 ] 

A. I. R. (33) 1946 Madras 391(1) 

Kuppuswami Aiyar J. 

Maruthy, Karnavan and Manager of 
the Tavazhi — Appellant 

V. 

Thayyil Pathumma (insane) by next 
friend Manakkadavan Pukkadan 
Ayissumma — Respondent. 

Appeal No. 145 oi 1945, Decided on 19tb Feb* 
ruary 1946. 

Malabar Tenancy Act (14 [XIV] of 1930), 

S. 33 — Application under — Application by 
guardian on behalf of insane person is main¬ 
tainable. 

It cannot be said to have been the intention of 
the framers of tbe Malabar Tenancy Act that no 
application under S. 33 of that Act could be bled 
by a minor, insane person or a person under a dis¬ 
ability for tbe reason that they are incompetent to 
enter into a contract. Section 33 is only a protec¬ 
tion to tbe tenant, to tbe helpless man ubo is not 
able to find any residence. Persons under disability 
are likely to be at a gceaterdisadvantage than other 
men and the benefits of tbe Act could not be 
denied to them. There is also no question of tbe 
enforcement of a contract. It is the order of tbe 
Court confirming the right in respect of the por¬ 
tion of a holding as separable kudiyiruppu that 
confirms the right under S. 33. Hence an applica¬ 
tion filed under S. 33 by a guardian on behalf of 
an insane person is maintainable. [P 391 C 2] 

K, Kuttikrishna ^lenon — for Appellant. 

S. H. Subramania Iyer — for llcspondent. 

Judgment. — The only three points for 
consideration in this appeal are: (1) whether 
a petition under S. 83, Malabar Tenancy 
Act (Act 14 [Xiv] of 1930), is not maintain- 
able at the instance of a person who cannot 
enter into a contract, being insane; (2) what 
is the correct value to be paid for the kudi. 
yiruppu; and (3) whether the lower Court 
is wrong in having treated the kudiyiruppu 
as a separable kudiyiruppu and allotting 
tbe part so separated to the tenant. In this 
case it is not a case of enforcement of a 
contract. No doubt the words “offer” and 
“acceptance” are used in the Act but that 
would not make the transaction a contract. 
It is the order of Court confirming tbe 
right in respect of the portion of a holding 
as separable kudiyiruppu that confess the 
right. It is true the petitioner was insane; 
but then she w'as represented by a guar¬ 
dian, and if a guardian could file a suit or 


contest a suit he could also file a petition 
under S. 33. In these circumstances, 1 do 
not think there is any force in the contention 
that the petition was not maintainable under 
s. 33 because tbe petitioner was an insane 
person and, therefore, not entitled to enter 
into any contract. If this contention were 
to be upheld, it would mean that no minor, 
no insane person or person under a disabi¬ 
lity can file a petition under S. 83 which 
cannot be said to have been tbe intention 
of the framers of the Act. It is only a pro. 
tection to the tenant, to the helpless man 
who is not able to find any residence. Per¬ 
sons under a disability are likely to be at 
a greater disadvantage than other men, and 
1 do not, therefore, think that the framers 
of the Act intended that such persons should 
be denied the benefits of the Act. I, there, 
fore, find this point against the appellant. 

The other two points are both points 
arising out of questions of fact. The lower 
Court has found that the kudiyiruppu was 
a separable kudiyiruppu and it has direc¬ 
ted only a portion of the land to be given 
to the tenant. If the holding is not capable 
of being divided into two separate kudi- 
yiruppus then it must be considered to be 
a case of separate kudiyiruppu and the 
tenant’s request was that the whole holding 
should be given to her as a kudiyiruppu. 
The order appealed against is an order in 
favour of the petitioner which has given 
only a portion of the holding as a separable 
kudiyiruppu. There is, therefore, no force 
in the contention of the appellant either. 
With regard to the value of the kudiyiruppu^ 
that again is a question of fact. It depends 
on the market value and the Court has fixed 
the market value w^ith reference to the re- 
liOrt of the commissioner and with reference 
to the prior dealings with regard to this 
property. In these circumstances the appeal 
has to be dismissed and is accordingly dis¬ 
missed w'ith costs. 

C.R.k./d.h. Appeal dismissed. 

[Case No. 203.] 

A. I. R. (33) 1946 Madras 391(2) 

Wadsworth and Rajamannar JJ. 

Ponnayya Moopanar — Appellant 

V. 

Suppammal and others — Respondents. 

Appeal No. 405 of 1944, Decided on 23-1-46. 

(a) Setilement—Setting aside of_Grounds for. 

fact that tbe settlor is amenable to persua¬ 
sion is by no means a sullicient ground for setting 
aside transactions which he has executed when in 
full possession of his faculties. [P 394 C 1] 
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(b) Arbitration — Reference to arbitrator — 
Parties to dispute executing muchilika in 
favour of arbitrator—On consideration of terms 
of muchilika held it was a reference itself and 
not merely an agreement to make a reference 
at some future date. 

Both parties to a dispute executed a muchilika 
in favour of an arbitrator in the following terms : 

“There have been some disputes between No. 1 
and Mo3. 2 to 5 in respect of the settlement deed 
which has been executed by No. 1 of us in favour 
of Nos. 2 to 5 in respect of the former's movable 
and immovable properties and which has been 
registered on 27th September 1939 .... and in 
view of the unnecessary expenses and losses and 
trouble which may befall the family on account of 
the said disputes, we have whole heartedly execut¬ 
ed this muchilika in your favour, agreeing that we 
would file the necessary written records as well as 
written statements before you, with regard to the 
aforesaid disputes, that you may examine us per¬ 
sonally and also the said documents and statements 
etc., that you may make an award according to 
your conscientious opinion, and that we would 
abide by your decision and act accordingly. If any 
one of us should act in defiance of the award to be 
given by you in pursuance of the said muchilika 
we agree hereby that the one-sided award to be 
paased by you shall be final. Wc shall produce the 
said documents and the statements to be given by 
us, within one week from this day. In case any 
one of us should fail to produce before you the 
statement or records, or if we should fail to appear 
on the dates to be fixed by you or If we should fail 
to adduce proof through witnesses we shall be 
bound by and act according to the decisions to bo 
given by you; and we have executed this muchilika 
agreeing hereby to the above terms. . , 

Held that quite clearly this muchilika was not, 
and did not purport to be, a mere agreement to 
make a reference at some future date. It was no 
doubt an agreement and so must necessarily be 
any reference to arbitration outside the Court. But 
if it purported of itself to be an instrument which 
clothed the arbitrator with jurisdiction to make an 
enquiry and give an award, the fact that the 
enquiry was to take the usual form of getting 
written statements from both parties and examin¬ 
ing witnesses before the award is given, was 
certainly not a ground for bolding that the agree¬ 
ment was not a reference. [F 394 C 2] 

(c) Arbitration — Agreement to submit dis¬ 
pute to arbitration—Full details of dispute not 
necessary. 

It is not necessary that an agreement to submit 
a dispute to arbitration should set forth in full 
detail every matter which is in dispute. 

[P 394 O 2; P 395 C 1] 

(d) Arbitration—Minor—Natural and legal 
guardian can refer to arbitration matter regard¬ 
ing which reference is for benefit of minor. 

The natiiral and legal guardian of a minor is 
competent to make reference to arbitration on a 
matter with regard to which a reference is for the 
benefit of the minors: 14 C. L. J. 188, Ref. 

[P 395 C 2j 

P. N. Marthandam Pillai and C. Rangasioami 
Ayyangar _ for Appellant. 

K. Venhateswaran and A. V. Avudainayagam 

— for Bespoudents. 

lATadBWorth J. — Tho appellant sued 
for a declaration of his title to tho properties 
in scb. A to the plaint on the cancellation 


of the settlement deed dated I6th September 
1939, executed by him in favour of defen. 
dants 1 to 4 and alleged to have been so 
executed by reason of fraud, misrepresenta¬ 
tion, undue influence, and coercion. The 
trial Court on the facts found that there 
were no materials to justify a conclusion 
that there was any fraud, undue influence, 
misrepresentation or coercion invalidating 
the settlement deed. It also found that the 
award made by the arbitrator, p. W. 9 on a 
reference by both parties regarding the dis¬ 
putes arising out of the settlement deed was 
invalid, not by reason of any misconduct of 
the arbitrator, but because of the invalidity 
of the reference which, according to the 
learned Judge, is not a complete reference, 
but only an agreement to make a reference 
at some future date. The plaintifif appeals. 

The plaintiff was at the time of the suit 
aged about 50. His first wife died in 1935 
and in 1936 he married a second wife. By 
the first wife he had three daughters and 
one SOD. The eldest daughter is the mother 
of defendant 4 and the wife of one Ghocka- 
lingam who figures prominently in the case. 
The second daughter is defendant 1 who is 
the mother of defendant 2 . Defendant 1 
married a brother of this Ghockalingam. 
The third daughter is defendant a who her¬ 
self married Ghockalingam after her eldest 
sister’s death. The son died on 29fch April 
1939 and it is his death which, it is alleged, 
upset the mind of the plaintifi to such an 
extent as to make him amenable to improper 
influence. 

At the time of the marriage of the plaintiff 
to his second wife there was a settlement in 
her favour of some property. The settle¬ 
ment now attacked was executed on 16 th 
September 1939, that is to say, nearly five 
months after the death of the settlor’s son. 
It is evidenced by Ex. p-l. On the following 
day the settlor executed a power of attorney 
in favour of his son-in-law Ghockalingam with 
reference to certain charity properties which 
vested in the plaintiff, and three days later 
there was a sale deed executed in favour of 
an alleged creditor. All the three documents 
were taken to the registry ofiSoe on the same 
day; but there was some seven days delay 
in the registration of the settlement deed. 
About a fortnight later the plaintiff executed 
EX. D. 6 dated iith October 1939 whereunder 
he settled on his second wife certain Tra- 
vancore properties not covered by Bx. P-l» 
On 18th October 1939 the plaintiff-appellant 
executed a cancellation deed which was duly 
registered and thereafter, on 25th October 



1946 


Madras B93 


PONNATTA V, SupPAMMAii (Wadsioorth J.) 


he sent a notice to the defendants, Ex. P-5, 
in which he sets forth at considerable length 
bis present case that he was wrongly infla- 
enced, tricked and defrauded when in a 
state of depression owing to his loss and 
improperly induced to execute a settlement 
deed. As the result of this notice, there was 
contest over the patta transfer proceedings 
and we are informed that there was also pro¬ 
ceedings before the Magistrate under S. 144, 
Criminal P. C. On 18th January 1940 Ex. P-6 
was executed. This purports to be a much!- 
lika in favour of the arbitrator, P. W. 9, 
executed by the settlor (plaintiff) and by 
defendants 1 and 3, his surviving daughters, 
by Ghocklinga as father and guardian of the 
minor defendant 4, and by Arumuga Nainai 
as father and guardian of the minor defen¬ 
dant 2 . This document recites : 

"There have been some disputes between indivi¬ 
dual No. 1 and individuals Nos. 2 to 5 in respect of 
the settlement deed which has been executed by 
individual No. 1 of us in favour of individuals 
Nos. 2 to 5 in respect of the former’s movable and 
immovable properties and which has been registered 
on 27th September 1939 . . .and in view of the un¬ 
necessary expenses and losses and trouble which may 
befall the family on account of the said disputes, 
we have whole heartedly executed this muchilika 
in your favour, agreeing that we would hie the 
necessary written records as well as written state¬ 
ments before you, with regard to the aforesaid 
disputes, that you may examine us personally and 
also the said documents and statements etc., that 
you may make an award according to your eons- 
oientious opinioQ,and that we would abide by >our 
decision and act accordingly. If any one of us 
should act in defiance of the award to be given by 
you in pursuance of the said muchilika we agree 
hereby that the one sided award to be passed by 
you shall be final. We sbaU produce thesaid docu¬ 
ments and the statements to be given by us, within 
one week from this day. In case any one of us 
should fail to produce before you the statement or 
records, or if we should fail to appear on the dates 
to be fixed by you or if we should fail to adduce 
proof through witnesses we shall be bound by and 
act according to the decisions to be given by you; 
and we have executed this muchilika agreeing 
hereby to the above terms. . . 

The arbitrator, P. W. 9, is apparently a 
man of great wealth and considerable stand¬ 
ing and be appears to have been somewhat 
leisurely in taking the enquiry. According 
to his evidence, which the learned trial Judge 
believes, he was eventually pressed by the 
plaintiff and his son-in-law Chockalingam 
to take up the arbitration at once, and as a 
consequence of this pressure he fixed 18th 
October as the date of the enquiry, and in 
order that everything should be on record, 
he also issued registered notice vide. Ex. p.7 
dated l3th October 1940, requiring the parties 
to attend with their witnesses and to file 
written statements of their contentions. It 


is common ground that these notices were 
received on 17th October. Chockalingam 
despatched a notice to the arbitrator by 
registered post. This recites the fact of the 
reference to arbitration and states that the 
data of the hearing being fixed for I8tb 
October and notice having been given, the 
sender went to Tinnevelly and made enqui¬ 
ries “in order to prepare the statement and 
get it ready” and then he told that it was 
improper to refer a matter to arbitration on 
behalf of minors and that this might lead to 
litigation after the minors attained majority. 
Therefore, he was giving notice that, inas¬ 
much as the muchilika is beyond the autho. 
rity of the writer he is not willing to have the 
hearing completed. This notice, being sent 
by registered post, took two days in transit. 
It appears to have been delivered on 19tb 
October in the village, but the addressee be¬ 
ing absent, it was taken back and eventually 
delivered to him on the 22nd. Meanwhile 
the arbitrator, P. W. 9, took up the enquiry 
on the morning of 18th October. He was then 
informed by the husband of defendant 1, 
D. W. 2, that Chockalingam would arrive at 
5 P. M. with witnesses and ask for time and 
accordingly an adjournment was given until 
that time. At 5 P. M. nobody was there on 
behalf of the defendants. The arbitrator, 
therefore, proceeded to examine a number 
of witnesses produced by the plaintiff and 
late at night, on the conclusion of the en¬ 
quiry, he announced his decision that in the 
circumstances the settlement deed should be 
set aside. This decision was embodied in a 
fairly elaborate written order which was 
completed the following day and signed by 
the arbitrator. 

A great deal of the judgment of the trial 
Court is taken up with a consideration of the 
circumstances on which the plaintiff relies as 
indicating that the settlement deed Ex. IM 
was brought about in such circumstances 
that it never was a valid document. We do 
not propose to go into this evidence at 
length because it seems to us perfectly clear 
that the trial Court is right in coming to 
the conclusion that there was nothing in the 
way of fraud, misrepresentation, undue in- 
liuenco or coercion, such as to justify the 
setting aside of this deed. No doubt the 
deed was executed when the plaintiff was 
staying where he was to some extent subject 
to the influence of the beneficiaries and it 
may be likely that he was persuaded by 
them to make the gifts that were embodied 
in the deed. It is equally clear that after he 
completed this transaction he went else- 
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where and came under the influence of his 
Eecond wife’s relatives and he was then per¬ 
suaded to make a substantial settlement in 
favour of the second wife. The fact that the 
plaintiff is amenable to persuasion is by no 
means a sufficient ground for setting aside 
transactions which he has executed when 
in full possession of his faculties. The 
theory tha the -was so besides himself with 
grief as not to know what he was doing is 
on the face of it absurd, for these transac- 
tions took place nearly five months after 
the death which is alleged to have upset his 
equanimity. The plaintiff is not a young 
boy; nor is he an old man in his dotage. He 
is a man in the prime of life and his evi¬ 
dence in the box shows that he is not a 
person of a low grade of intelligence. Nor 
is doubt thrown on the validity of this 
settlement deed by the fact that he bestowed 
some of his best properties upon his daugh¬ 
ters and their offspring without making any 
immediate provision for his second wife, 
who, though a young woman, was childless. 
After all he had already made a settlement 
on the second wife, and as the events show, 
ho was prepared to make a further settle¬ 
ment which would be a fair provision for 
her and any child that she might have. The 
plaintiff in his anxiety to make up a case 
of undue influence falsely stated that the 
properties covered by Ex. P-1 were worth 
lis. 30,000 and for that false statement he 
has bad to pay a quite excessive court-fee. 
The object of his pre-varication was clearly 
to make out that the settlement in favour 
of the defendants was a settlement of sub- 
stantially all his property, which was cer¬ 
tainly not the case. The learned Judge of 
the trial Court finds that the properties 
covered by Ex. p i would be worth not very 
much more than the amount of Rs. 4000 at 
which they w’ere valued in the deed itself 
and that the amount bestowed upon the second 
wife by the later deed Ex. D-6 is not totally 
disproportionate. There are, therefore, in 
* the circumstances of the execution of this 
deed and the conduct of the plaintift' him¬ 
self no materials sufficient to justify a con¬ 
clusion that it was ab initio a void or 
voidable document. 

There is, however, the decisive fact that 
the dispute between the parties regarding 
the validity of Ex. P-1 was referred to an 
arbitrator who, after what appears to have 
been a regular enquiry, has found that the 
settlement should be set aside. If this find¬ 
ing binds the parties, whatever we may 
think of the merits of the contentions placed. 


A. I. R. 

before the arbitrator, the plaintiff is entitled 
to treat the settlement as void. Now the 
learned Subordinate Judge has come to a 
conclusion which we find it rather difficult 
to understand. He points out that the mu- 
chilika Ex. F 6 requires the parties to pro. 
dace statements before the arbitrator at some 
later date and be observes : 

*‘The whole of this muohilika proceeds on the 
footing that the matters in dispute between the 
parties had to be later mentioned to the arbitrator 
by them an-d that this muchilika is only an agree¬ 
ment to refer their disputes and not an actual re¬ 
ference.” 

and he comes to the rather surprising con- 
elusion that because one set of parties did 
not appear and make a statement regarding 
their claims, there was no actual reference 
at all which the arbitrator was competent 
to decide. Quite clearly this muchilika. 
Ex. P-6, is not, and does not purport to be, 
a mere agreement to make a reference at 
some future date. It is no doubt an agree¬ 
ment and so must necessarily be any refer- 
ence to arbitration outside the Court. But 
if it purports of itself to be an instrument 
which clothes the arbitrator with jurisdic¬ 
tion to make an enquiry and give an award, 
the fact that the enquiry is to take the 
usual form of getting written statements 
from both parties and examining witnesses 
before the award is given, is certainly not 
a ground for bolding that the agreement is 
not a reference. An attempt has been made 
in the course of argument to put the objec- 
tion in rather a different way. It has been 
suggested that although the parties did in- 
tend Ex P-6 to be a reference to arbitration, 
the subject-matter of the dispute is described 
so vaguely that the contract embodied in 
the reference must be deemed to be void for 
uncertainty. This contention must also fail. 
There is, in our opinion, no uncertainty 
whatever about this reference. The docu¬ 
ment refers to the dispute between the par¬ 
ties in respect of the particular settlement 
deed of which full details are given. The 
attitude of the plaintiff in attacking this 
settlement deed has already been set forth 
at some length in the notice Ex. P 5 given 
to the defendants and the disputes had been 
to a considerable extent crystallized in the 
patta transfer proceedings and the criminal 
proceedings. lilverybody knew what the dis¬ 
pute was about and what was the attitude 
of both the parties. There is no such un¬ 
certainty regarding the matter referred as 
could not be cleared up in a very brief en¬ 
quiry by the arbitrator. It is, moreover,j 
not the rule that an agreement to submit 
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dispute to arbitration should set forth in full 
detail every matter which is in dispute. 
A common form in use in England is “All 
disputes arising out of the contract" and in 
Russell on “Arbitration" the suggested form 
for submission to arbitrators of disputes 
arising out of a contract for purchase runs 
as follows : 

Whereas by an agreement dated . . . . 
and whereas disputes and diflerences exist between 
the said (vendor) and the said (purchaser) respecting 
the said agreement and otherwise relating the pre¬ 
mises. Now these presents witness that it is here¬ 
by agreed as follows, that is to say: (1) All disputes 
and diSeiences which exist between the said par¬ 
ties. and also all other disputes and diflerences 
that may, at any time or times before the Inst ten 
days immediately preceding the day which shall 
be appointed by the arbitrator hereinafter named 
for his first sitting in the arbitration to be made 
in pursuance of these presents, exist between the 
said parties, or any matters and things relating 
thereto, or arising out of the said agreement, shall 
be referred to the arbitration of . . . 

^Vben such a wide form is prescribed in the 
standard work for arbitration, it seems to 
us absurd to contend that the much more 
precise indication of the subject-matter of 
the dispute referred to the arbitrator in this 
case is of such uncertainty as to make the 
agreement void. We have no doubt that 
the reference to arbitration in Ex. P -6 is 
complete and sufficient. An attempt has 
been made to suggest that the award is bad 
by reason of some not very clearly defined 
misconduct on the part of the arbitrator. 
The arbitrator is alleged to have rushed the 
enquiry and not given time to the defen¬ 
dants to resile from the arrangement. The 
arbitrator himself has said that he was being 
pressed by both parties to finish the work 
and that he gave an adjournment of the ex¬ 
tent asked for by D. w. 2 on the day fixed 
for the arbitration. His evidence is accepted 
by the learned trial Judge and we see no 
reason to take a different view. Nor can 
we accept as proved some vague suggestions 
that there may have been misconduct in 
avoiding the receipt of cancellation notice 
until after the result of the arbitration had 
been reduced to writing. The arbitrator is 
evidently a man of local position and there 
is no apparent reason for him to favour 
cither side. A further point taken by the 
respondents relates to the position of the 
minors with reference to this award. No 
doubt the reason given by Cho^kalingam 
for resiling from the arbitration agreement 
was a doubt raised regarding the legality 
of arbitration on matters in which minors 
were concerned. But there is no specific 
plea in the defendants’ written statement 


that the award is not binding on the minors 
as such or that it is invalid because it is the 
result of a reference which was not for the 
benefit of the minors, or was the result of 
misconduct on the part of the minors’ guar¬ 
dian. It cannot, we think, be contended 
that the natural and legal guardian of a 
minor is incompetent tp make a reference 
to arbitration on a matter with regard to 
which a reference is for the benefit of the 
minors. The cases on the point are sum¬ 
marised in 14 c. L. J. 188.^ The question 
whether the minors when they attain majo. 
rity can attack this arbitration or claim 
anything under the settlement deed as uu- 
affected by the award of the arbitrator, is 
one which we cannot now decide and we 
leave it open to be decided if and when it 
is raised before a competent Court by the 
minor executants, defendants 2 and 4 on 
attaining majority. For the present it is 
sufficient to state our opinion, that the plain¬ 
tiff is entitled to claim that by reason of the 
award of the arbitrator the settlement deed 
has been cancelled and that he has a right 
to recover the properties granted thereunder. 

The position of one item of these proper¬ 
ties is peculiar. The plaint seeks relief only 
in respect of the properties in scb. A. Item 2 
of sch. B was sold by defendants 1 to 4 
under Ex. D.4 on 20th December 1939 to 
defendant 5. This sale was after the plain¬ 
tiff purported to cancel Ex. p.l but before 
there was any reference to arbitration. The 
curious feature of tho present case is that 
the plaintiff also asserts that he has sold 
this item to a third party and he does not 
claim any relief with reference thereto. Yet 
he impleaded defendant 5 in the suit and ho 
has impleaded him in the appeal, assorting 
that he is a necessary party. It seems to 
us that in view of the fa'jt that tho plaintiff 
is not claiming any right in this property 
now and in view of tho fact that defen¬ 
dant 5 obtained title at a time when there 
was subsisting an apparently valid settle¬ 
ment deed in favour of his vendors, the 
suit had necessarily to be dismissed so far 
as ho was concerned with costs and be is 
also entitled to the dismissal of the appeal 
as against him with costs. In other respects 
the appeal is allowed and the plaintitY will 
have a decree declaring his right to tho pro¬ 
perties in Scb. A, the settlement deed being 
cancelled in so far as it relates thereto, sub¬ 
ject, however, to any right which the minor 
defendants may have on attain ing majority 

1. (‘11) 14 C. L. J. 1S3 : 11 l.C. 481, Bamjl Kam 
V. Saligram. 
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to attack the award which is the basis of 
this decision. The plaintiff will also be en¬ 
titled to recover possession of the properties 
in sch. A and mesne profits from the date 
of the plaint. As regards the costs payable 
by defendants 1 to 4 it seems to us that the 
amount of costs has been unduly inflated by 
the untrue assertion of the plaintiff that the 
properties were worth Rs. 30,000 when they 
are in fact worth approximately Rs. 4000. 
The plaintiff will therefore be entitled to re¬ 
cover costs in the suit and in the appeal 
from defendants 1 to 4 at the rate at which 
they would have been payable had the suit 
and appeal been valued at Bs. 4000. 

c.r.k./n.s. Order accordingly. 
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Leach C. J. and LiAKSHMANA Rao J. 

Numhahonam Mutual Benefit Fund 
Ltd. —Appellant 

V. 

C. Bamastvami and another — 

Bespondents. 

Letters Patent Appeals Nos. 51 and 53 of 1946, 
Decided on 6th February 1946, from order of 
Bell J. in A. A. A. O. No. 344 of 1944, D/- 2nd 
August 1945. 

Hindu law — Father — Pious obligation of 
sons—Application for personal decree against 
father and two sons withdrawn as against one 
son— Decree can be executed against interest 
of exonerated son in family properties. 

A decree-holder filed an application for a per¬ 
sonal decree against the judgment-debtor and ms 
two sons. But having subsequently decided to with¬ 
draw the application against one of the two sons the 
decree was passed against the father and the other 
son. In execution of the decree certain family pro¬ 
perties were attached and sold. Upon an applica¬ 
tion by the exonerated son for setting aside the sale 
so far as his one-tbird share in the properties: 

Held that the pious obligation rule of Hindu law 
applied and hence the decree could be executed 
against his interests in the family properties al¬ 
though the application for personal decree was 
withdrawn as against him : (’40) 27 A.l.R. 1940 
Mad. 644. Foll.\ (’38) 25 A. I. R. 1938 P. O. 7, 
Expl. ; Case law referred. [P 397 C 2; P 398 C 1] 

K. S. Desikan and R. Rajagopala Iyengar — 

for Appellant. 

<3. Srinivasa Iyengar —for Respondents. 

Leach C. J.— These two appeals are from 
a judgment of Bell J., delivered in a second 
appeal. Appeal no. 6l of 1945 has been filed 
by the holder of a mortgage decree and 
Appeal No. 63 of 1945 by the purchaser of the 
property at the sale held by the Court in 


execution. The mortgage was executed by 
a Hindu father on behalf of himself: and 
his three minor sons. They constituted a 
joint family. On 24th June 19S5 in O. S. 
NO. 91 of 1935 of the Court of the District 
Munsif of Kumbakonam, the mortgagee 
obtained a preliminary decree and on 13th 
November 1935 a final decree. The price 
realised for the hypotheca in execution fell 
short of the amount due under the decree 
by Rs. S08-4-0. On 7th January 1941 the 
decree-holder filed an application for a per. 
sonal decree against the father and his two 
surviving sous, limited so far as the sons were 
concerned to their interests in the family 
estate. One of the sons had died before the 
application was filed. One of the two surviv¬ 
ing sons (respondent 1 in these appeals) was 
a minor. The decree-holder experienced some 
difficulty in serving respondent 1 and on 
80th July 1941 he filed a memorandum indi¬ 
cating his intention of withdrawing the 
application for a personal decree so far as 
respondent 1 was concerned. It would ap¬ 
pear that by this time respondent 1 had 
become a major. As the result of the decree- 
holder having decided to withdraw the ap¬ 
plication against respondent 1 a personal 
decree was passed against the father and his 
other surviving son, limited, of course, so far 
as the latter was concerned to his interests 

in the family property. 

The decree-holder then applied to execute • 
the personal decree by the attachment of 
certain family properties. The attachment 
was ordered and the properties were in due 
course sold. Within a month of the sale, 
respondent 1 applied to the Court of the 
District Munsif of Kumbakonam for an 
order setting aside the sale in so far as 
it affected his one-third share in the pro¬ 
perties. The District Munsif dismissed the 
application on the ground that the 
obligation rule of Hindu law applied. 
pondent 1 appealed to the Subordin^e Jud^ 
of Kumbakonam without success. The bub- 
ordinate Judge held that the case was 
governed by l. L. R. 1940 Mad. 816.' 
dent 1 then appealed to this Court. The 
appeal was heard by Bell J. who considered 
that the governing authority was 194^1 
M. L. J. 270® and consequently allowed the 
appeal, but he gave leave to appeal. We con¬ 
sider that the Subordinate Judge rightly 

1. ('40) 27 A.l.R. 1940 Mad- 644 : I. L. R- (1940) 
Mad. 816: 193 I.O. 825, Kriflhnan v. Somi Naidu. 

2. (*41) 28 A. I. R. 1941 Mad. 440 : 200 I. 0. 27 • 

1941-1 M. L. J. 270, Venkataranga Beddi 
Cbinna Sithamma. < 
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held that this case fell within I. Ij. B. 1940 
Mad. 815.^ It was there held that where a 
decree was obtained against a Hindu father 
it could be executed against the interests of 
his sons in the joint estate, notwithstanding 
that they had been dismissed from the suit. 
It was argued that in 13 liuck. 61^ the Privy 
Council had overruled the judgments of the 
Full Bench of this Court in 27 Mad. 243;* 
but this contention was rejected and the Court 
followed 47 M. L. W. 60® {Varadachariar and 
Pandrang Row JJ.) and a. l. B. 1929 Mad. 
898® (Coutts Trotter C. J. and Pakenham 
Walsh J.) where it was held that the with¬ 
drawal of the salt against the sons does not 
exonerate them from liability under the 
pious obligation rule. 

As the question now under discussion 
may perhaps arise again we would emphasise 
what the Privy Council actually decided in 
13 Xiuck. 61 .^ There two members of a joint 
Hindu family, Badri Singh and Ohandika 
Singh, executed a mortgage in favour of the 
appellant. On 25tb August 1930 the mortgagee 
brought a suit to enforce the mortgage. By 
that time, Badri Singh had died, but his two 
SODS and five grandsons were joined as de¬ 
fendants as his legal representatives. The 
grandsons were dismissed from the suit. A 
decree was obtained against the other defen¬ 
dants and in the execution proceedings 
which followed the decree-holder sought to 
realise the interests of the grandsons in the 
hypotheca as well as the interests of the sons. 
The Privy Council held that the grandsons’ 
interests could nob be sold because they had 
been dismissed from the suit. Their Ijord- 
ships, however, were careful to indicate that 
if the suit had been brought during the life¬ 
time of Badri Singh and judgment recovered 
against him, the position would have been 
different. Their Liordships said : 

“II the debt in question was not contracted for 
purposes regarded as immoral by the Hindu law, 
and if the respondents being grandsons of Badri 
Singh were liable therefor to the extent of their 
interest in the joint family property, then the Sub¬ 
ordinate Judge's decree of 13th May 1931, was 
erroneous. The appellant should have appealed 
therefrom, claiming that, instead of dismissing the 
suit as against the respondents, the Subordinate 
Judge should have given decree against them in 

3. (’3S) 25 A.I.R. 1938 P. C. 7 : 13 Luck. 61 : 32 
S.L.B. 221 : 172 I, C. 5 (P.C.), Baja Bam v. Baja 
Baksh Singh. 

4 . (’04) 27 Mad. 243 (F.B.), Periaswami Mudaliar 
V. Seetharama Chettiar. 

5. (’37) 24 A.I.R 1937 Mad. 718 ; 176 I. C. 359 : 

47 M. L. W. 60, Periaswami v. Vaidbilingam 
Pillai. ^ 

6. (’29) 16 A. I. R. 1929 Mad. 898 : 121 I. C. 863, 
Doraiswami v. Nagaswami. 


like manner as against defendants 1 to 3, namely, 
as representatives of Badri Singh for a sum to be 
realised out of any property of Badri Singh come 
to their bands. Such a decree passed in accordance 
with S. 62, Civil P. C., would have attracted the 
operation of S. 63, and the respondents’ interests 
in the joint property would have been liable to 
attachment under the decree notwithstanding that 
such interests were not ‘property of the deceased’ 
in the strict meaning of those words. The same 
result might have been attained in more ways than 
one had the appellant recovered judgment against 
Badri Singh in bis lifetime. But the interests of 
the respondents cannot be regarded as property of 
their deceased ancestor come to the bands of their 
coparceners, defendants 1 to 3 or any of them." 

The important sentences so far as the 
question under discussion is concerned are 
the last two. The decision in 13 Luck. 61® 
turned on the fact that the suit had not been 
brought during the lifetime of the grand¬ 
father. In 1941-1 M. L. J. 270® a new situa- 
tion arose. A decree for mesne profits bad 
been obtained against a Hindu father and 
his undivided sons, but the decree.holder had 
allowed it to become time-barred. The 
father was precluded from raising in execu¬ 
tion proceedings the plea of limitation by 
reason of a previous order passed against him 
alone. As the decree was enforceable against 
the father the decree-holder sought to execute 
it against the shares of the sons also by 
reason of the pious obligation rule. The 
learned Judges (Wadsworth and Patanjali 
Sastri JJ.) considered that the matter was 
no longer one of Hindu law’ but w«9 one 
which was governed entirely by the 
Code of Civil Procedure. They took pains 
to distinguish the case from 47 M. L W. 60,® 
A. I. R. 1929 Mad. 898° and I. L. R, 1940 Mad. 
815,^ but considered that the last mentioned 
case was only intended to apply to cases 
where the creditor’s suit against the sons has 
been dismissed “as withdrawn” without any 
adjudication, expressed or implied, on bis 
claim against them. We are not inclined to 
accept such a limited construction of the 
judgment in l. L. ii. 1940 Mad. 815^ (which I 
delivered). We agree, however, that if the 
dismissal of the sons from the suit can be 
read as amounting to a decision by the Court 
that their interests in the family property 
are not liable for the debt, the pious obliga¬ 
tion rule cannot be applied against them in 
execution of the decree obtained against the 
father. Much depends on the circumstances 
under which the dismissal takes place. Not- 
■withstanding that the rule has been described 
as archaic, it is still very much a rule of 
Hindu law’ and, as has been pointed out on 
other occasions, the Court is bound to give 
effect to it. As the present case falls within 


I. If. B. 1940 Mad. 815^ the appeals must be 
allowed and the order of the Pistrict Munsif 
restored with costs throughput, payable by 
respondent 1. 

C.B.K./N.S. Appeals allowed. 
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Wadsworth and Rajamannab JJ. 

M. Y. A* A. Nachiappa Chettiar 

— Appellant 

V. 

M. Y. A. A. Muthu Karuppan Chettiar 
and others — Respondents. 

Appeal No. 239 of 1944, Decided on 18th De¬ 
cember 1945, from decree of Sub-Judge, Deva- 
kottah, in O. S. No. 54 of 1942, 

(a) Hindu law — Joint family — Ancestral 
business—Family carrying on ancestral trade 
is not partnership in law — Assets of business 
constitute joint family property. 

A joint family carrying on its ancestral trade is 
not a partnership in law. Section 5, Partnership 
Act, is a statutory recognition of this position. 
Consequently, it would be totally wrong to import 
the incident of a partnership to work out the 
rights and liabilities of the members of a trading 
family. (*3C) 23 A.I.R. 193G Mad. 94, Bel. on. 

[P 401 C 1] 

In the case of families whose occupation is 
trade, there is no distinction between family pro¬ 
perties and trade assets. All the trade assets will 
be joint family property. Likewise the entire joint 
family property will be liable for the debts incur¬ 
red in the trade. The fact that any particular pro¬ 
perty ^as acquired with the profits of the business 
would not impress such property with any peculiar 

incident as an item of partnership asset. 

[P 401 O 1] 


Hindu Law — 

(’40) Mulla, Page 267, S. 234. Pt. (v), 

(’38) Mayne, Page 392, Pt. (2). 

(b) Civil P. C. (1908), S. 16 (b) and Explana¬ 
tion_Suit for partition of immovable proper¬ 

ties situate outside British India — Courts in 
British India have no jurisdiction to decree a 
division of such properties—Nor can they ad¬ 
judicate on title to such properties — Inter¬ 
national law (Private) — Jurisdiction to act in 
personam—Extent of. 


A Court in British India has no jurisdiction to 
entertain a suit for partition of immovable proper¬ 
ties situate in Ceylon, i. e., outside British India, 
in view of S. 16 (b), Civil P. C., nor can it adjudi¬ 
cate on the title to such properties. [P 402 0 2J 
The only cases in which Courts have power ac¬ 
cording to private International law to exercise 
jurisdiction in personam in respect of foreign im¬ 
movable properties against persons locally within 
their jurisdiction are, where there is an equity bet¬ 
ween the parties arising from contract, fraud or 
trust, provided the decision of title to such proper¬ 
ties is not directly involved, [P 403 C 1] 

In a suit for partition by a junior member of a 
joint family against bis brother, as manager of the 
family, it cannot bo said that the Court is called 
upon to enforce a trust inasmuch as the manager 
of a Hindu family is not under any of the well 
known obligations of a trustee with regard to the 


administration of the funds of the family. Conse¬ 
quently, where in a suit for partition of immovable 
properties situate outside British India there is a 
dispute as to the title to such properties, the 
Court has no jurisdiction to decree a division of 
such properties or even to declare that the proper¬ 
ties In dispute are partible joint family properties : 
(*42) 29 A. 1. B. 1942 Mad. 614 and 23 Bom. 22, 
Bel. on; English and Indian Case law discussed, 

[P 404 O 2; P 405 C 1, 2J 

C. P c — 

(•44) Chitaley, S. 16, N. 6, Pt. (1). 

(•41) Mulla, S. 16, Page 107, N. ‘Clause (b) . .. 
.property.’ 

(c) International law (Private) — Person's 
capacity to alienate immovables is governed 
by lex situs. 

A person’s capacity to alienate an immovable 
property by sale or mortgage inter vivos or to devise 
an immovable is governed by the lex situs, i. e.,by 
the law of the country where the immovable is 
situate. [P 406 C 1] 

(d) Hindu law — Joint family — Manager— 
Power to alienate family property—Extent of. 

The manager of a joint family and even a 
father cannot dispose of family property by will, 
or by settlement, or by gift. He may undoubtedly 
sell family property for necessity and a father can 
alienate to discharge an antecedent debt. 

[P 406 C 2] 


Hindu Law — 

(’40) Mulla, Page 271, S. 242, 

(e) Hindu law — Partition—Jesthabagam — 
Validity of. 

The allotment of an extra share in favour of the 
eldest son, what is known as Jesthabagam has 
become obsolete and unenforceable. [P 406 O 2J 


(f) Estoppel — Admission under wrong im¬ 
pression of law does not bind party—Held on 
facts that document could not operate as 
estoppel—Evidence Act (1872), Ss. 31 and 115. 

Two brothers A and B constituting a joint 
family executed B»7nuchilika by wliich they agreed 
to appoint a panohayat lor efiecting a partition oi 
the family properties. It was stated that the 
muchiliha was executed in pursuance of the will 
of their father which provided that the properties 
were to be divided equally between them after ex- 
oluding the properties which wore to be transfer¬ 
red in favour of B. In a suit for partition A 
sought to challenge the transfer in favour of B : 

Held that the muchilika could not estop A 
from challenging the transfer in favour of B. The 
document oould not fall within any of the known 
legal positions of election, or ratification or the 
loctrine of approbate and reprobate. Eveii m ad¬ 
mission made under a wrong 

will not bind a party : (’86) 22 A. 193S Mad. 

L062, Bel. on. Cr 407 C 2; P 408 C Ij 

V. Bamaswami Iyer — for Appellant. 

Advocate-General, B. Bangachari and S. Tya- 
gdTCijcm — for Respondents* 

Rajama-nnar J. —The plaintiff, who is 
bhe appellant and defendant 1 w^ is res- 
pondent 1 are the sons of one M. Y. A. An- 
aamalai Chettiar. The plaintiff is the son 
by the second wife and defendant 1 by 
first wife. Defendants 2 to 4 are the sons of 
iefendant i. Defendant 6 is the mother o 
bhe plaintiff and defendant 6 is his sister. 
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Acnamalai died on 13th September 1926. 
Before his death he executed on 2lst August 
1926 a will (Ex. D-l) in and by which after 
stating that he owned a money-lending firm 
in Puttalam and immovable properties and 
movables, etc., in Karaikudi, he appointed 
two persons as executors and provided that 
his eldest son, defendant 1 , should get im¬ 
movable property worth Es. 35,000 as jesh. 
tabagam from and out of his properties 
after his lifetime. He also made certain 
provisions for his junior wife and others 
and finally directed that all his remaining 
movable and immovable properties should 
be taken by his two sons, the plaintiff and 
defendant 1 , in equal moieties. On the same 
day, he executed a power of attorney in 
favour of one Lakshmanan Chettiar confer¬ 
ring on him power to sell to any person all 
or any of his lands, leases and charges and 
to sign and execute all necessary transfers 
and other instruments and to execute a 
deed of gift of the properties that he posses¬ 
sed in Puttalam in favour of his sons 
Muthukaruppan and Nachiappan (defen¬ 
dant 1 and plaintiff). In pursuance of the 
power conferred on him by this document, 
Lakshmanan Chettiar on behalf of Anna- 
malai Chettiar executed on 2nd September 
1926 two documents, viz., (l) a deed of gift 
of properties valued at about Rs. 1 , 66,000 in 
favour of defendant 1 and the plaintiff in 
equal moities (Ex. D.3), (2) a deed of sale in 
favour of defendant 1 alone of immovable 
properties for a sum of rs. 32,600, the con¬ 
sideration being stated as a portion of the 
sum agreed to be paid by the vendor, i. e, 
Annamalai, to defendant 1 at the time of 
his (Annamnlai’s) second marriage (Ex. 29 a). 
On the same day, one M. Y. A. Chidamba¬ 
ram Mudali, another agent of Annamalai, 
made in favour of defendant i a transfer of 
a leasehold of certain properties for a con¬ 
sideration of ES. 2500 (ex. 29.b). Admittedly 
this leasehold right belonged to Annamalai 
himself. All these three documents related 
to immovable properties in Ceylon and 
were registered there on 18 th September 
192G. 

Defendant l was a minor at the time of 
bis father’s death, but attained majority 
soon thereafter and the estate appears to 
have been handed over to him by the exe¬ 
cutors sometime in I93l and ever since he 
has been in control of the affairs of the 
family including the business. The plaintiff 
attained majority in April 1939 and was 
married in May 1940. Sometime before the 
marriage, there appears to have been an at. 


tempt to bring about a division by a Pan- 
chayat. Exhibit D-li is a muchilika executed 
both by the plaintiff and defendant 1 on 1st 
May 1940 in which they both agreed to arrange 
for a Panehayat being constituted in the 
month of Ani that year and for a partition 
to be effected within Avani. The legal effect 
of this document will have to be considered 
later. It is enough now to state that nothing 
came out of this muchilika. On 1 st Decem¬ 
ber 1941 the plaintiff issued a notice de. 
manding partition and the suit was filed on 
17th June 1942. According to the appellant’s 
allegations in the plaint the family proper¬ 
ties comprised the following: (i) Immovable 
properties in British India set forth in 
Sch. A to the plaint; (2) A money lending 
firm at Puttalam in Ceylon; and (3) Movat 
bles in the shape of jewels and silverware. 

The plaintiff alleged that bis father had 
no power of disposition, as the properties 
belonged to the joint family, and the will 


A-*- a . V Cl 1 CLl 

that the provision in the will allotting im- 
movable properties worth about ns. 35,000 
to defendant l as an extra share was in¬ 
valid and nob binding on him. He prayed 
for the following reliefs; (a) that an account 
may be taken of the joint properties of the 
family; (b) that defendant l may be direc¬ 
ted to render an account of his management 
of tbo family properties including the firm 
of M. Y. A. at Puttalam ; (c) that a scheme 
may be settled for the due management of 
the charities mentioned in the schedule 
infra ; (d) that after providing for tbo inter, 
ests of defendants 5 and 6 herein, the bona 
fide liabilities of the family, if any, be 
discharged and the residue of the property 
of the said family may be divided between 
plaintiff and defendant i in equal shares 
defendants 2 to 4 continuing to be joint 
along with defendant i; (e) for the appoint- 
ment of a receiver of the family properties 
and to issue an injunction to restrain defen. 
dant 1 from selling, charging or otherwise 
disposing of any of the family properties; 
(f) for the appointment of a Commissioner 
to divide the joint family properties by 
metes and bounds ; (g) that defendant l may 
be directed to pay the costs of the suit to 
the plaintiff; and (h) for such other reliefs 
as the Court deems fit. The schedule to tho 

plaint described the immovable properties 
situated in British India. <^ieicies 


The written statement of defendant i who 
was tho main contesting defendant is tho most 
material in the case and brought out many 
facts not even adverted to in the plaint. 


A. I. JK. 


4:uu raaapas jnacmiappa v. jw.uthu aaruppan ^ aa^amannar j 


Defendant 1 pleaded inter alia that the 
Court had no jurisdiction to entertain the 
suit in so far as it related to immovable 
properties situate in Ceylon; the plaint 
never made mention of any immovable 
properties in Ceylon ; but it is now common 
ground that there are immovable proper¬ 
ties of considerable value in Ceylon, either 
acquired with the profits of the money-lend¬ 
ing firm, or forming the assets of the firm. 
Defendant 1 further stated that it was per¬ 
fectly competent to his father to dispose of 
bis properties in Ceylon by will, because 
the joint family system was unknown to the 
law as administered in Ceylon. He referred 
to the three documents of September 1926 
executed by his father’s agent already men¬ 
tioned. His case was that the two docu- 
ments in his favour were executed in dis¬ 
charge of a promise by his father at the 
time of bis second marriage with the plain¬ 
tiff’s mother. Defendant 1 also relied upon 
the muchilika dated 1st May 1940 and plead¬ 
ed that the plaintiff was precluded thereby 
from impeaching any of the conveyances by 
his father in his favour. Defendant 1 was 
otherwise willing to a partition of properties 
• situate in British India. There was a re¬ 
joinder by the plaintiff in which the validity 
of the conveyances relied upon by defen¬ 
dant 1 were impeached and it was also 
stated that they were executed merely for 
avoiding the heavy death duties prevailing 
in Ceylon and were never intended to be 
real transactions governing the rights of the 
family. The plaintiff further stated that the 
documents had been executed by persons 
not duly authorised. 

Issues were framed both on the merits 
and on the question of jurisdiction. The 
learned Subordinate Judge held that he 
bad no jurisdiction to entertain the suit 
in respect of the immovable properties 
in Ceylon and made a decree in favour 
of the plaintiff for partition of the im¬ 
movable properties in British India and 
for division of the movable properties 
existing in Ceylon including the money- 
lending firm in Puttalam, but excluded 
from the scope of the decree the immov¬ 
able properties situate in Ceylon. In deter¬ 
mining the income from the immovable 
properties in Ceylon as part of the assets of 
the business, the income derived from the 
properties conveyed to defendant 1 by the 
two deeds referred to in the written state¬ 
ment was directed to be excluded from the 
account, as the title of defendant 1 to those 
properties could not be determined here. A 


Commissioner was appointed for dividing 
the British Indian properties by metes and 
bounds into two equal shares of which the 
plaintiff would be entitled for delivery of 
one share. There was also a decree in favour 
of the plaintiff for a half share of the net 
assets of the money-lending business in 
Puttalam. 

Defendants 5 and 6 had made claims for 
maintenance and residence and for an ac¬ 
count of certain moneys deposited with the 
family and the Subordinate Judge made 
certain directions regarding them, which 
will be referred to later on. The plaintiff 
has filed this appeal in respect of the im¬ 
movable properties in Ceylon, which have 
been excluded from the decree made by the 
trial Court and defendants 6 and 6 have 
filed a memorandum of cross.objections in 
respect of some of the reliefs claimed by 
them. To decide the question of jurisdiction 
raised in this case, it is necessary to recapi¬ 
tulate the following facts : There is a joint 
family business at Puttalam in Ceylon. 
There are immovable properties in Ceylon, 
which have either been acquired out of the 
profits of this business, or during the course 
of the business by being bought in, in dis¬ 
charge of debts owing to the business. Out 
of these, properties of a stated value of 
Rs. 35,000 have been conveyed by the father 
to defendant 1 alone by means of two docu¬ 
ments executed in Ceylon. The plaintiff 
challenges the validity of these transfera. 
There is, therefore, a dispute as regards the 
title to the immovable properties comprised 
in these deeds. The plaintiff claims a half 
share in these properties as well. It is neces¬ 
sary to state at the outset that for the pur¬ 
pose of deciding this question the suit should 
be considered to be an ordinary suit for 
partition of joint family properties in which 
inter alia there is a dispute as regards the 
partible nature of certain items of im¬ 
movable property. There are of couree the 
incidental reliefs of accounting, framing of 
a scheme for the management of the 
ties, the appointment of a receiver etc., but 
these are not really material. Essentially 
the suit is one for partition of what are 
alleged to be the properties of an undivided 
Hindu family. During the course of ms 
argument, Mr. Kamaswami Aiyar tried to 
introduce a new element based on a new 
conception affecting the nature 
of the present suit. He suggested that it 
was in part a suit for the taking of ac(»unte 
of a dissolved partnership. He sought to 
treat the joint family business on a separate 
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footing as if it were a contractual partner¬ 
ship with all its legal incidents. He began to 
describe the immovable properties in 
Ceylon as assets of the business, presum¬ 
ably in contra-distinction to assets of the 
joint family. It is clear that it would be 
totally wrong to import the incident of a 
partnership to work out the rights and lia¬ 
bilities of the members of a trading family, 
engaged in a business. The joint family 
carrying on its ancestral trade is not a part¬ 
nership in law. Section 5, Partnership Act, 
I is a statutory recognition of this position. 
IVenkatasubba Kao O. 0. J. says in 70 m.Ij.j. 
214^ at p. 216 : 

“The true legal position, therefore, is that as 
between the coparceners, the fact that the family 
is engaged in trade does not convert it in relation 
to that trade into a partnership." (Vide Mayne. 
Edn. 10, S. 304). 

It follows that in the case of families whose 
occupation is trade, there is no distinction 
between family properties and trade assets. 
All the trade assets will be joint family pro¬ 
perty. Likewise the entire joint family pro¬ 
perty will be liable for the debts incurred 
in the trade. The fact that any particular 
jproperty was acquired with the profits of 
the business would not impress such pro¬ 
perty with any peculiar incident as an item 
of partnership asset. We shall have to refer 
again to this aspect when dealing with one 
of the contentions of the appellant on the 
question of jurisdiction. Treating the suit as 
one for partition of immovable property, 
it would fall directly within s. 16 (b), Civil 
P. C., according to which a suit for the 
partition of immovable property should be 
instituted in the Court within the local 
limits of whose jurisdiction the property is 
situate. But the explanation is important. 
It says that in this section “property” means 
“property situate in British India.” The 
result is that a suit for partition of immov¬ 
able property outside British India would 
not be covered by this provision. To deter, 
mine, therefore, whether the Court of the 
Subordinate Judge of Devakottah has juris, 
diction to entertain this suit in so far as it 
is, or as it must be deemed to be for parti¬ 
tion of immovable properties in Ceylon, 
that is, outside British India, one must go 
to the well established rules of private in¬ 
ternational law. The basic rule appears to 
us to be undisputed. It is stated thus by 
Dicey (Edn. 5, p. 208) : 

"Subject to the exception hereinafter mentioned 
the Court has no ju risdiction to entertain an action 

1 . (*36) 23 A.I.R. 1936 Mad. 94: 162 I.C. 371 : 70 
M. L. J. 214, Bamaswami v. Srinivasa. 
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for (1) the determination of the title to any im¬ 
movable situate out of England (foreign land); 
or (2) recovery of damages for trespass to such 
immovable; or (3) the administration of a foreign 
charity under the supervision of the Court or the 
settlement of a scheme for such a charity." 

In Halsbury (Edn. 2 , Vol. 6 at p. 218) the 
rule is stated in the following terms : 

"The English Courts have, in general, no juris¬ 
diction to determine directly the title to a foreign 
immovable, nor can they entertain any action 
which substantially involves the determination of 
such title." 


Parker J. in (1908) 1 Ch. 856^ at p. 863 states 
the rule in similar terms : 

“In my opinion, the general rule is that the 
Court will not adjudicate on questions relating to 
the title to or the right to the possession of im¬ 
movable property out of the jurisdiction." 

This rule is founded on the general principle 
that the Courts of any country have no juris¬ 
diction over, that is, have no right to ad¬ 
judicate upon any matter with regard to 
which they cannot give an effective judgment. 
No nation can execute its judgment against 
immovable property in the country of 
another. Moreover, if the Sovereign of a 
country has, in fact, the power to transfer the 
ownership or possession of property in that 
country, it would only be the judgment of 
his Courts in regard to such property, which 
would be decisive as to the right to such 
property. This rule has been uniformly ap¬ 
plied both in England and in India. In ( 1893 ) 
a. c. 602 ^ it was held by the House of 
Lords that the Supreme Court of Judicature 
had no jurisdiction to entertain an action to 
recover damages for a trespass to land situate 
abroad even in a case when there was no 
competent Court in the country in which it 
was situate. In (1883) 23 ch. D. 743‘‘ the title 
to certain immovable property in Saxony 
was in dispute between a and B. a sold the 
property in Saxony, received payment of the 
purchase money and took a mortgage for the 
balance. Both a and B being in England, an 
action was brought by b to make a account 
for the purchase money, but the suit was 
dismissed for want of jurisdiction. In (l908) 
1 ch. 856^ it was held that the English Court 
will not adjudicate on a question of title to 
immovable property situate in Madras. In 
that case the plaintiff sought to impeach a 
settlement made by bis father of immovable 
property in Madras. The Judicial Committee 


- - —^ , 

564, Desebamps v. Miller. 

3. (1893) 1893 A. C. 602 ; 63,L. B 70 • AQ 

4 . (1883) 23 Ch. D. 743 : 52 D. J. Ch 750 • 4ft 

1 , — . 
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in 54 Bom. 496® held that a Court in the 
Bombay Presidency had no jurisdiction to 
try a suit on a mortgage so far as it related 
to properties in Kolhapur State, which is 
outside British India. At p. 502 their Lord¬ 
ships say : 

“Inasmucli as the properties in Kolhapur are not 
■within the jurisdiction of any Court in British 
India the learned Subordinate Judge of Satara had 
no jurisdiction to try this suit so far as it related to 
the mortgage properties situate in Kolhapur.” 

Courts have refused to entertain applica- 
tions to file an award, which dealt with im¬ 
movable properties outside British India: 
vide 55 Mad, 689® and 55 all. 542.^ Cases of 


partition are more apposite. The rule in 
England is stated in Halabury, Edn. i, vol. 2 i 
at p. 838 thus: 

“The Chancery division has no jurisdiction to 
order partition of immovable property outside the 
jurisdiction.” 

The early case in (1676) 22 E. R. 916® is con- 
sidered authority for this rule. In that case 
the Lord Chancellor refused to direct a parti¬ 
tion of lands in Ireland, though the parties 
were in England. Cheshire in his “Private 
International Law” Edn. 2 at p. 639 refers to 
this case as exemplifying the general principle 
that no action raising the question of the title 
to immovables can be entertained by an 
English Court. In 23 Bom. 22 ® the plaintiffs 
filed a suit for a declaration of their title to 
a third share in what they alleged was joint 
family property, viz., certain annual allow¬ 
ances from the Government of the Nizam 
charged on two villages, and to recover their 
share from the defendants to whom the al¬ 
lowances had been paid. While the plaintiffs 
alleged that the allowances were joint an¬ 
cestral property, the defendants contended 
that they were the exclusive property of 
their grandfather to which the plaintiffs 
branch had no right. It was held by Parsons 
and Ranade JJ. that the District Court of 
Nasik in which the suit was filed had no 
jurisdiction to try the suit, because the al¬ 
lowances were in the nature of immovable 
property and there was a bona fide dispute 
as to the title to them and that the plaintiffs 
could not claim a declaration of title, or 
ask for the refund of the allowances in a 
British Court merely because the defendants 
happened to he residents in British territory. 


5 (’30) 17 A. I. R. 1930 P. C. 188 : 64 Bom. 
495 : 67 I. A. 194 : 126 I. C. 417 (P.O.), Nilkant 
Balwant v. Vidya Narasinh. 

6 . (’32) 19 A. I. R. 1932 Mad, 462 : 65 Mad. 689: 
139 I C 877, Krishna Iyer v. Subbarama Aiyer, 

7. (’33) 20 A. I. R. 1933 Al). 380 : 66 All. 642 : 
143 I. C. 571, Upendranath v. Het Lai. 

8 . (1675) 22 E. R. 916, Cartwright v. Pettus. 

9. (’99) 23 Bom. 22, Keshav Y. Vinayak. 


In I. L. B. (1942) Mad. 376^® one K filed in 
1932 a suit in the Court of the Subordinate 
Judge of Trichinopoly for recovery of posses¬ 
sion of certain properties movable and im¬ 
movable, or in the alternative for partition 
of those properties. A large part of the im¬ 
movable properties was situated in Burma, 
the others being within the jurisdiction of 
the Court of the Subordinate Judge of 
Trichinopoly. On 1st April 1937 when the 
Government of India Act, 1936, came into 
operation, Burma ceased to be part of India 
and a question was raised that the Court of 
Trichinopoly ceased to have jurisdiction 
thereafter in respect of the properties situated 


in Burma and it was held by Mockett and 
Kunhi Raman JJ. that the Subordinate Judge 
of Trichinopoly could continue to pass a 
decree affecting the properties situated in 
Burma also, because the right to continue a 
suit properly filed in a British Indian Court 
before 1st April 1937 had not been taken 
away by the Government of India Act, 1936. 
But it is clear from the judgment that the 
decision would have been just the other way 
if the suit had been after isb April 1937, i. e., 
after Burma had ceased to be part of British 
India. At p. 381, Mockett J. says : 

**It is a basic prlDCipls of Private Intetnational 
Law that no British Court will entertain a suit 
affecting immovable property in a foreign country, 
nor will a foreign judgment adjudicMipg on the 
title to immovable property within British juris¬ 
diction receive recognition in a British Court • • • 
The decisions of the highest Courts are unanimous. 

Confronted with what certainly appears to 
be an insuperable obstacle in his way, the 
learned counsel for the appellant had to 
concede that the appellant could not pray 
for the relief of partition in specie of the 
immovable properties in Ceylon. He also 
conceded that the Court could not adjudicate 
on the title to the immovable properties, or 
direct delivery of possession of such properties 
situate in Ceylon. He, however, contended 
that there were exceptions to the general rule 
which, if applied, would entitle him to a 
declaration of the appellant’s rights in and to 
these properties and to an adjustment or 
working out of equities between him and 
defendant 1. He reUed on passages fr<^ weU 
known text writers and decisions of English 
Courts, which according to him supported 
his contention. At p. 207 of Dicey s Conflict 
of Laws” Edn. 6. the exception is stated thus. 

“Whore the Court has jurisdiotioii to «ntertam 

an action against a person 'nLrt 

under any of the exceptions to B. 60, the Court 

lO (’42) 29 A. I. R. 1942 Mad. 614 : I. L- 
(1942) Mad. 376 : 203 I. O. 17, Krishnaswami V. 

Venugopal. 
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has jurisdictiou to entertain an action against such 
person respecting an immovable situate out of 
England (foreign land) on the ground of either 

(a) a contract between the parties to the action, or 

(b) an equity between such parties with reference 
to such immovable.'* 

Rule 59 deals "with actions in personam 
when the defendant is in England. The ex¬ 
ceptions to R. 60 are not now relevant. In 
Westlake’s “Private International Law,” the 
following passage was relied on : 

“A proprietor of foreign immovables or person 
interested in such, may be compelled by the 
English Court, if it has personal jurisdiction over 
him, to dispose of his property or interest in them, 
so as to give eflect to any obligation relating to 
them which arises from, or as from, his own con¬ 
tract or tort.” 

An examination of the decisions cited by 
the appellant’s counsel, which will be dealt 
with in detail later on and the opinions of 
well known writers on the subject leads us 
to a conclusion, which may be best stated 
in the language of Art. 270 in vol. iv, Hals- 
bury’s “Laws of England,” Edn. 2 : 

“The English Courts have power to exercise a 
jurisdiction in -personam in respect of foreign im¬ 
moveables against persons locally within their 
jurisdiction in cases where there is an equity 
between the parties arising from contract, fraud or 
trust, provided that the decision of title be not 
Idirectly involved.” 

In the words of Selborne L. J.: 

“The Courts of equity in England are and 
always have been Courts of conscience, operating 
in personam and not in rem\ and in the exercise 
of this personal jurisdiction they have always been 
accustomed to compel the performance of contracts 
and trusts as to subjects which were not either 
locally or raiione domicilii within their jurisdic¬ 
tion.“ ( (1883) 9 A. C. 3411 at page 40.) 

In (1910) 2 ch. 502,'^ the subject-matter 
was an English contract to give a mortgage 
on foreign land. The question arose whether 
a clause in the mortgage was invalid, as being 
a clog on the equity of redemption. It was 
urged that the “doctrine of clog” is a doctrine 
peculiar to English law and is not to be 
found in the Roman Dutch law, by which it 
was urged the rights of the defendants are to 
be governed, as the property was situate in 
Rhodesia in British South Africa. It was held 
that the equitable rule against clogging the 
equity of redemption of a mortgage applies 
to an English contract for an issue of deben¬ 
tures to secure a loan and will be enforced 
against a contracting party in the jurisdiction, 
a lthough the flo ating security to be created 

11. (1883) 9 A. C. 34 : 53 L. J.’chTiaS ; 50 L. T^. 
401 : 32 W. R. 573, William Ewing v. Malcolm 
Hart Orr Ewing. 

12. (1910) 2 Cb. 502 : 80 L. J. Ch. 65 : 103 L. T. 

4. British South African Co, v. De Beers Conso¬ 
lidated Mines Ltd. 


by the debentures comprised foreign land 
where the clog doctrine is possibly not re- 
cognised. Dealing with this question, Cozens 
Hardey, M. R. says at page 5I3: 

‘Tn my opinion the contract did not create any 
more than a personal right, as distinct from a real 
right, a right which the Courts of this country 
would enforce in persona7n. For centuries the Court 
of Chancery has by virtue of its jurisdiction in 
persona7?t applied against parties to a contract or 
trust relating to foreign laud the principles of 
English law, although the le,v silus did not recog¬ 
nise such principles.** 

The actual decision is to be found at 
page 515 : 

“In my opinion, an English contract to give a 
mortgage on foreign land, although the mortgage 
has to be perfected according to the lex si/us, is a 
contract to give a mortgage, which iuterpartes is 
to bo treated as an English mortgage and subject 
to such rights of redemption and such equities as 
the law of England regards as necessarily incident 
to a mortgage.’* 

It is clear that this case proceeded on the 
basis of a dispute as regards a contract 
between the parties entered into in England. 
(1916) 2 ch. 206^® in which the decision in 
(1910) 2 Ch. 502^^ was followed is again a 
case in which the contract was to have a 
legal mortgage of foreign land executed in 
favour of the plaintiffs in that suit. It was 
really in the nature of a suit for specific 
performance of a contract. The only com¬ 
plication in that case was that the person, 
who had agreed to execute the mortgaoe[ 
had died before the institution of the*suit 
leaving a will. The properties were situated 
in the island of Dominica, West Indies, and 
by the law applicable to immovables in 
that country, an equitable charge was uot 
sufficient to create a valid encumbrance 
upon property. Eve J. held that the death 
of one of the parties to the contract cannot 
operate to change the law by which the 
contract was to bo construed and prejudice 
the right of the other party to have specific 
performance of the contract. The case in 
(1682) 23 E. R. 322*‘ decided in 1682 and the 
case in (i796) 30 E. R. 952^® decided in 1796 
are cases in which the Court of Equity in 
England relieved parties against the fraud 
played on them by the defendants who were 
also residents in England, though the frau 
dulent transactions related to immovable 
property outside England. In (i 682 ) 23 
E. R. 322 a fraudulent conveyance had been 
obtained by the defendant from the plaintiff 
m London, that is to say, the fraud was 
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committed in London. The property lay in 
Ireland. In the other case, (1796) 30 E. R. 952,^® 
there was an award made in Lngland that 
the iDlaintiff should pay to the defendant 
upon a particular date a certain sum of 
money at the Lloyds Coffee House. The 
plaintifif did not pay, as he was then abroad. 
After returning to England, there was a 
correspondence between the parties the ob¬ 
ject of which was to see that the amount 
due to the defendant was properly secured. 
Meanwhile, however, behind the back of the 
plaintiff, the defendant took proceedings in 
the Courts of St. Christophers, an island in 
the West Indies, and without even service 
of process on the plaintiff, procured an 
absolute sale of the plaintiff’s interest in 
property situate there. The plaintiff, after 
he came to know of the fraud played upon 
him by the defendant, brought a suit offering 
to pay the balance due to the defendant and 
to have the sale procured by the defendant 
cancelled. Evidence was also tendered in 
the case that at the time when the defen¬ 
dant was taking proceedings to obtain an 
outright sale of the plaintiff’s property in 
St. Christophers, he declared to one Loid 
Kinnaird that he was only taking proceed¬ 
ings to obtain security for his demand. An 
objection as to jurisdiction was taken, but 
was overruled by the Master of the Holls. 
The following passage in the judgment of 
the Master of Rolls clearly shows the 
nature and extent of the jurisdiction, which 
Courts of Equity in England exercised in 
respect of foreign immovable property when 
cross fraud had been perpetrated by parties 
resident in England and amenable to their 

^^^^‘Those*^c^3es clearly show that with regard to 
any contract made, or equity, between persons in 
this country respecting lands in a foreign country, 
narticularly in the British dominions, this Court 
will hold the same jurisdiction as if they were 
situated in England . . . Therefore, without affect- 
iua the iurisdiotion of the Courts there, or question¬ 
ing the regularity of the proceedings as m a Court 
of law or saying that this sale would have been set 
aside either in law or equity there, I have no 
difficulty in saying, which is aU I have to say, that 
this creditor has availed himself of the advantage 
he got by the nature of those laws to proceed behind 
the back of the debtor upon a constructive notice 
.... that bo gained an advantage which neither 
the law of this, nor of any other country would 
permit .... I will lay down the rule as broad as 
this : This Court will not permit him to avail 
himself of the law of any other country to do 
what would be gross injustice ... I have no scruple 
to say in this case it w#uld be unconscionable to 
permit the defendant to avail himself of the laws 
of this island to procure this state for any other 
purpose than to pay him his own debt.” 

H© therefore ordered that on payment of 


the balance due to the defendant, he should 
reconvey the property purchased by him to 
the plaintiff. In (1903) 88 L. T. 17*® and in 
(1866) 1 Ch. A. 320,*^ the actions were for the 
administration of a testator’s real and per. 
Bonal estates. In both the cases, there was a 
trust, the defendants were trustees and the 
equities had to be worked out. They were 
cases in which personalty and realty were 
so mixed up that realty could not be dealt 
with apart from the personalty. In both the 
cases, the decision of the Court was pro¬ 
nounced at a very early stage of the pro- 
ceedings and did not purport to lay down 
any general rule of law. Actually in ( 1866 ) 
1 ch. A. 320,*^ Knight Bruce L. J. and Turner 
L. J. differed as to the proper order to be 
passed in the case. It will be seen that in 
every one of these cases the question was 
one of either “fraud, trust or contract,*' to 
use the words of Marshall 0. J. In the pre¬ 
sent case, admittedly, there is no contract; 
there is no suggestion of fraud. It was faintly 
suggested that there was a trust, because 
defendant 1 was the manager of the family 
from 1932 and his possession was to an extent 
hduciary in relation to the plaintiff and, 
therefore, there was ground for the exercise 
of extraordinary jurisdiction in personam. 
The appellant’s argument on this part of 
the case rests almost entirely on a stray 
sentence from the judgment of the Judicial 
Committee in 26 Mad. 544*® at p. 653. Lord 
Lindley delivering the judgment of the 
Judicial Committee overruled a contention 
of the api>ellant in that case that the mana¬ 
ger of the joint family property should be 
held to be the agent of the members of the 
family and said;: 

“Kandaswami OhettL’s acta and his payments to 
the defendants are all attributable to his being the 
manager of joint family property of which the 
defendant had a share ; and their Lordships en¬ 
tirely concur with the High Court in holding that 
such a person is not the agent of the members oi 
the family so as to make them liable to be sued as 
if they were the principals of the manager. The 
relation of such persons is not that of prmoipal or 
agent or of'partner ; it is much more hke that of 
trustee and cestui que trust'* 

From this passage the appellant is not justi¬ 
fied in advancing an argument that in a 
suit for partition the Court is called upon to 
enforce a trust. It has been held over and 
over again that the manager of a Hindu 


16. (1903) 88 L. T. 17 : 61 W. R. 316, In re 

Clinton; Clinton v. Clinton. ^ n 

17. (1866) 1 Ch. A. 320 : 14 L. T. 117 : 14 W. B. 

489, Hope V. Carnegie. 

18. (’03) 26 Mad. 644 : 30 I. A. 220 : 8 ^'*^3 
(P. C.), Annamalai Chettiar v. Murugesa Cbetti. 
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joint family is not under any of the well 
known obligations of a trustee with regard 
to the administration of the funds of the 
family. Equally unsound is the appellant's 
contention that the suit need not be regarded 
as relating to immovable properties in 
Ceylon, because such properties are part of 
the assets of a partnership; and what the Court 
is called upon to do so is to say, to order 
a winding up of the partnership and distri¬ 
bution of the surplus assets. The argument 
is sought to be developed by reliance on 
cases decided in England in which questions 
as to liability to legacy duties arose for 
decision and immovable partnership pro¬ 
perty had been held to be in the nature of 
personalty. Two propositions may be taken 
as well established : 

(1) The share of a partner is his propor¬ 
tion of the general assets after their realisa. 
tion and conversion into money and after 
demand and discharge of the joint debts 
and liabilities. It is true that when part of 
the assets of a partnership is in the shape 
of immovable property, each partner is not 
entitled to a partition in specie of such pro¬ 
perty. On a dissolution, the property along 
with other assets will have to be converted 
into money and all debts and liabilities 
should be discharged and it is in the surplus 
that the partners have a right to share. 

(2) In England, real estate bought or 
acquired by a partnership for partnership 
purposes is as between the partners and as 
between the real and personal representa¬ 
tives of a partner deceased, personal pro¬ 
perty and devolves and is distributable and 
applicable as personal estate. Authority is 
to be found for this in the elaborate and 
exhaustive judgment of Kindersley Vice. 
Chancellor in (1856) 3 Drew. 503^^ in which 
occurs the following oft-quoted passage : 

“Now it appears to mo that irrespective of 
authority and looking at the matter with refetenco 
to the principles well established in this Court, if 
partners purchase land merely for the purpose of 
their trade and pay for it out of the partnership 
property, that transaction makes the property 
personalty and effect a conversion out aud out. 
What is the clear principle of this Court as to the 
law of partnership ? It is that on the dissolution of 
the partnership, all the property belonging to the 
partnership shall bo sold and the proceeds of the 
after discharging of the partnership debts and 
liabilities, shall be divided among tbe ^partners 
according to their respective shares in the "capital.” 
Vide (1690) 62 L. T. 176 (18 70) 10 Eq. 178.^1 

19. (1856) 3 Drew. 503, Darby v. Darby. 

20. (1890) 02 L. T. 176 ; 38 W. II. 535. In re 

Stokes ; Stockes v. Ducroz. 

21. (1870) 10 Eg. 178; 39 L. J. Ch 485: 22 L. T. 

703 : 18 W. R. 686, Forbes v, Stevens. 


All this is true, but there are two insuper¬ 
able difficulties in the way of this contention 
succeeding. Firstly, a Hindu joint family 
carrying on business is not a partnership 
and this aspect has already been dealt with 
earlier. Secondly, what may be personalty 
in England may also comprise immovable 
property, with ;the result .that legacy duty 
will be payable in respect of certain pro. 
perty as personalty, though for the purpose 
of adjudicating on title, such property may 
be undoubtedly immovable property. It 
follows that the rulings in 41 ADD. 613^^ and 
45 Bom. 1228^^ which dealt with suits for dis¬ 
solution of partnership have absolutely no 
bearing upon the point arising in this case. 

Finally Mr. Bamaswami Aiyar argued 
that even if the Court would not decree 
partition of immovable property outside 
British India, it may nevertheless take such 
property into its calculation in adjusting 
the equities between the parties. Such a 
contention was negatived as early as 1893 in 
18 Bom. 389.^* In the words of Telang J. 
doing this would be “doing indirectly that 
which the law says may not be done 
directly.” In i M. D. w. 65“ there was a 
difference of opinion between Speucor J. 
and Sadasiva Aiyar J., whether property in 
foreign territory belonging to tbe family 
could be taken into account in a suit for 
partition filed in British India. It is not 
necessary to go into this question, because 
tbe opinion is practically unanimous that in 
a case where there is a dispute as to title to 
immovable property in foreign territory, a 
British Indian Court will have no jurisdic¬ 
tion to adjudicate with regard to it. It is 
not also necessary to refer to cases cited on 
behalf of the appellant in which reliefs iniroly 
in personam wore awarded in respect of the 
income of property outside British India, 
but received by a defendant within British 
India, because they are all cases where there 
was no dispute as to the title to the foreign 
property in question. We therefore agree 
with the learned Subordinate Judge that he 
bad no jurisdiction to decree a division of 
immovable properties in Ceylon, or even to 
declare that tbe properties in dispute between 
tbe plaintiff and defendant l are partible 
joint family properties. 

22. (’19) 6 A.I.R. 1919 All. 350 : 41 All. 513 : 50 
I. C. 150, Durga Das v. .Jai Narain. 

2'!. ( 21) 8 A.I.R, 19‘21 Bora. 460 : 45 Bom. 1228: 

63 I. C. 959, Ismail Ji v. Isntail Abdul. 

2 4. t’94) 18 Bom. 389, Ramaclmrya v. Ananta- 
ebarya. 

25. (’14) 1 A. I. B. 1914 Mud. 9 : 22 I. C. 44 : 1 
M. L. W. 65, Subbayya v. Tbulasi. 
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This finding is sufficient to dispose of the 
appeal; but as the learned Subordinate Judge 
has given his findings on the other issues 
dealing with the merits of the case set up by 
either party and as this litigation may not 
stop here, we shall proceed to briefly indicate 
our view on the several questions argued 
before us. At the outset we are faced with 
this difficulty. Almost every one of the 
issues, other than issues relating to jurisdic¬ 
tion, relates to immovable properties in 
Ceylon. Issues 1, 2, 3, 5, 6 and 7 are con. 
cerned with the question of the validity of 
the conveyances executed in September 1926 
in favour of defendant 1 alone (Exs. D. 29-A 
and D. 29 B). Undoubtedly the law to be 
applied in determining the rights of parties 
to these properties is the law prevailing in 
Ceylon. In the words of Dicey : 

“The well established rule is that all rights over 
and in relation to an immovable (land) are, sub¬ 
ject to certain exceptions, governed by the law of 
the country where the movable is situate [lex 
situs).” 

Hence a person’s capacity to alienate an 
immovable by sale or mortgage inter vivos 
or to devise an immovable, or to acquire, or 
to succeed to an immovable is governed by 
the lex situs (Dicey pp. 585 and 586). The 
following passage from Story’s “Conflict of 
Laws” is very apposite in this connection: 

“If a person is incapable from any .... circum¬ 
stance of transferring his immovable property by 
the law of sifMS, his transfer is held invalid, 
although by the law of bis domicil no such per¬ 
sonal incapacity exists. On the other hand, if he 
has capacity to transfer by the law of the sifws, he 
may make a valid title, notwithstanding an inca¬ 
pacity may attach to him by the law of his domicil. 
This is the silent, but irresistible result of the prin¬ 
ciple adopted ..by the common law, which has no 
admitted exception.” 

Issue (4) runs thus: 

“What is the law governing the parties with 
reference to the immovable properties in Ceylon?” 

In regard to this issue the position is sum¬ 
marised by the Subordinate Judge in para. 41 
of his judgment. There is really no evidence 
as to what the law in Ceylon is in regard to 
immovable properties. This fact would 
naturally render any findings that we may 
arrive at absolutely of no use. They, of 
course, will not have the force of a binding 
adjudication in Ceylon. Applying the law 
which would govern the parties if the im¬ 
movable properties were situate in British 
India, we have no hesitation in finding that 
the father Annamalai had no power to dis¬ 
pose by will of any of the properties of the 
joint family. Likewise, be could not alienate 
by way of sale or gift the properties covered 
by Exs. D.29A, and D.29B, in favour of de¬ 


fendant 1 alone. The position does not 
admit of any doubt. The properties were 
admittedly acquired with the profits of the 
money lending business in Puttalam, or 
formed part of ite assets. The money lend¬ 
ing business itself has been found to be the 
family business. It is on this finding that a 
decree has been given in favour of the plain¬ 
tiff for his share in its assets excluding, of 
course, the immovable properties and their 
income; and defendant 1 has not challenged 
that finding before us. It follows that the 
properties would belong to the joint family. 
The manager of a joint family and even a 
father cannot dispose of family property by 
will, or by settlement, or by gift. He may 
undoubtedly sell family property for neces- 
sity and a father can alienate to discharge 
an antecedent debt. But defendant 1 in this 
case does not seek to justify the transfers in 
his favour on any of these grounds. The 
allotment of an extra share in favour of the 
eldest son, what is known as jesthabagam, 
has become obsolete and unenforceable. All 
these propositions were not seriously chal¬ 
lenged by the advocate for respondent i. 
We therefore agree with the learned Sub¬ 
ordinate Judge, that the documents Exs. D-29 
(a) and D-29 (b) could not validly convey 
the exclusive title to the properties men¬ 
tioned therein to defendant 1 and notwith¬ 
standing them the properties would continue 
to be joint family properties liable to be 
divided between the brothers. 


The advocate for the appellant raised a 
further contention that the power of attorney 
in favour of Lakshmanan Chetbiar who exe¬ 
cuted Ex. D-29 (a) on behalf of Annamalai, 
did not confer on him a power to execute a 
deed of gift or settlement in favour of one 


)f the sons alone. According to him. Ex. D- 
!9 (a), though called a deed of sale, is in 
•eality a deed of gift or settlement. In the 
30 wer of attorney, Ex. D-2, there are only 
iwo clauses which have any relevancy. They 
ire cls. 9 and 13. They run as follows: 

Clause 9. _ “To sell to any person all or any of 

ny lands, leases and charges, whether now belong- 
ng to me or which shall belong to me and for that 
lurpose to sign, and execute all transfers and other 
nstrumeuts necessary.” .... . * 1 ... 

Clause 13. — “To execute a deed of gut of the 
properties I possess in Puttalam in favour of my 

And Naohiannan.” 


Clause 13 obviously cannot apply, because 
Ex. D-29 (a) is in favour of defendant 1 only 
and not in favour of both the sons. It 
Ex. D-29 (a) were in reality a sale, then un¬ 
doubtedly cl. (9) would be sufficient to 
confer the requisite authority on the agent 
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to execute it. But it is contended that the 
consideration for Ex. D-29 (a) is recited 
therein as a portion of the sum •which 
Annamalai agreed to pay to defendant 1 at 
the time of his (Annamalai’s) marrying a 
second time. Even assuming that there was 
an enforceable promise by Annamalai — 
and that was the consideration—it will be 
doubtful if the transaction could be called a 
sale when the transfer is not for a price. 
We do not desire to pronounce an opinion 
on this question, because, even assuming 
that this document, Ex. D-29 (a) was validly 
executed, it could not, according to the law 
obtaining in British India, convey a valid 
title to defendant i of what must be deemed 
to be joint family property. 

It was mentioned at the beginning that 
defendant l strongly relied upon the mucbi. 
lika dated 1st May 1940 to which the plain¬ 
tiff was also a party. The plaintiff, apart 
from denying its legal effects as contended 
for by defendant l, seeks to get rid of it by 
pleading that its execution is vitiated by the 
exercise of undue influence by defendant 1 
on him. The plaintiff’s case on this point is 
very vague and the evidence extremely 
meagre. So far as we understand it, the 
plaintiff's case is that his marriage with the 
daughter of a rich Chettiar in Kandanoor 
was being negotiated at that time, but de¬ 
fendant 1 threatened not to take any part 
in the marriage, or to expend monies for it, 
unless the plaintiff agreed to a division and 
unless ho signed the document in question, 
that defendant l had the purse with him and 
that he was a young boy and he did not 
want to have his marriage broken off, and 
so persuaded by his mother, ho had no other 
alternative but to sign the muchilika. We 
consider that the plea of undue influence is 
entirely without substance. This is what the 
plaintiff himself says in bis evidence : 

"After my marriaRo was settled, defendant 1 
objceled to give me money for the marriage and for 
tbc performance of tbe marriage in the family bouse, 
and so my mother advised me to sign in the agree¬ 
ment to get over the objections. As Narayana Chet- 
tiar (tbo bride’s father) was a respectable man, I 
am afraid that tbc marriage might be cancelled if 
be came to know of the differences between me 
and defendant 1. So I signed in Ex. D-ll.” 

In cross-examination he says : 

“Defendant 1 told me that unless I signed in 
tbo original of Ex. D-1 be could not spend money 
for tbo marriage." 

So, apparently, defendant i wanted to havo 
a division effected and the expenses of the 
plaintiff’s marriage met from the plaintiff’s 
share. In his evidence defendant l says: 

"I told my step-mother that plaintiff bad be¬ 


come a major, and he can have the properties 
divided and attend to the expenses himself." 

It is impossible to find evidence of any cir¬ 
cumstances, which can lead to an inference 
of undue influence. It cannot be said that 
defendant l was in a position to dominate 
the will of the plaintiff. The plaintiff had bis 
mother and his maternal relations and their 
advice. It is not even suggested that he was 
prevented from having any legal advice. 
He was about 20 at the time, but in tbe 
community to which he belongs, it is an 
age when plaintiff can be expected to have 
good knowledge of the affairs of the world, 
particularly of matters relating to money 
and property. We have no hesitation in 
holding that the muchilika (Ex. D-ll) was 
not executed by the exercise of undue influ- 
ence by defendant i on the plaintiff. At the 
same time, we are not disposed to attach 
very much importance to this document as 
shutting out the plaintiff from putting for¬ 
ward such rights as he may have in law. 
The only words that could possibly be 
pressed into the service of defendant 1 are the 
words “in pursuance of the will executed by 
our father.” Now, it is a far cry from these 
words to what defendant l would say they 
imply, viz., “accepting the validity of the 
documents dated 2nd September 1926 in 
favour of defendant 1 .” Tbe document says 
nothing of the sort. The plaintiff does not 
say that he will be bound by the deed of 
sale and the deed of transfer of leasehold in 
favour of defendant 1 . No doubt there is 
mention of the will; but that leads defen¬ 
dant 1 nowhere, for he is not claiming any 
right in this suit under that will. The will 
did not bequeath any specific properties to 
defendant l and it may bo stated, in one 
sense there was nothing on which the will 
could operate, so far as the property in 
Ceylon were concerned. 

It is clear that there could bo no estoppel 
against the plaintiff on account of this docu- 
ment. It has not been suggested that acting 
on the faith of this, defendant 1 changed bis 
position, or did any act, or suffered any 
detriment and therefore the plaintiff is pre¬ 
vented from going behind it. The only de¬ 
triment suggested, viz., that defendant 1 
took part in the marriage, is, to say the 
least, fanciful. The advocate for defendant 1 
tried to say that the document is evidence 
of an assent or an acceptance on the part of 
the plaintiff, but was unable to maintain 
that it could fall within any of the known 
legal positions of election, or ratification, or 
the doctrine of approbate and reprobate. It 
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ha.s been held that even an admission made 
under a wrong impression of the law will not. 
bind a party : vide 70 M. L. J, 692.“ Cases 
in which Courts have upheld transactions 
acted upon for a number of years, invalid 
though they may be, are entirely irrelevant: 
35 AIjI,. 337^^ and 71 M, Ij. J. 419.“ 

We, therefore, do not agree with the 
learned Subordinate Judge that the two 
deeds of conveyance in favour of defen¬ 
dant 1 (exs. d-29 (a) and D.29 (b)) are valid 
and binding on the plaintiff because of his 
execution of the muchilika (Ex. D-ll). 

Though, therefore, we should, if the ques¬ 
tion were to be decided according to the law 
of India, be inclined to hold in favour of the 
plaintiff with regard to his claim for a parti¬ 
tion of the immovable properties covered 
by Exs. D-29 (a) and D-29 (b), still in accor¬ 
dance with our finding that a British Indian 
Court cannot have jurisdiction to entertain 
a suit for partition of immovable property 
outside British India, the plaintiff cannot 
be given any relief in this suit in respect of 
them. The appeal, which is really confined 
to these properties, fails and is dismissed 
with costs of respondent i. 

There is a memorandum of cross-objec¬ 
tions filed on behalf of defendants 5 and 6, 
the mother and sister respectively of the 
plaintiff. In their joint written statement 
they made the following claims: (1) for 
maintenance of defendant 5; (2) for the 
residence of defendant 6; (3) for an ac¬ 
count from defendant 1 of the stridhanam 
and other monies belonging to defendant 5 
entrusted with her husband for investment 
in the business and (4) for the marriage and 
other expenses of defendant 6, the daughter. 
The issues relating to these claims are issues 
12 , 12 (a), 12 (b), 12 (c), 12 (d) and 13. The 
learned Subordinate Judge gave a finding 
only on issue 12 (d). He held that defen¬ 
dant 5 was not entitled to any separate resi¬ 
dence and if any separate residence were 
necessary, it shall be allotted in the plain¬ 
tiff's half share of the family house and the 
actual allotment was reserved to be fixed 
by the Commissioner. Defendant 5 will no 
doubt have a right to reside in the family 
house, but it is extremely unlikely that she 
would reside anywhere except with her son, 
the plaintiff. AVe do not think it necessary 

26. (’35) 22 A. I. R. 1935 Mad. 1062 : 161 I. C. 
682 ; 70 M. L. J. 592, Sankaran Nambi v. Nan- 
galU Amtna. 

27. (’13) 35 All. 337 : 40 I. A. 161 : 19 I. C. 826 
(P. C.), Brijraj Singb v. Sheodhar Singh. 

28. (’36) 23 A. I. R. 1936 Mad. 689 : 164 I. O. 
997 : 71 M. D. J. 419, Subbarao y. Subbarao. 


A. Lit 

to interfere with the finding of the Subor¬ 
dinate Judge in this matter. 

Issues 12 , 12 (a). 12 (b). 12 (c) and 13 
were not decided by the Judge. He consi- 
dered that these issues had got to be dealt 
with only after the Commissioner had taken 
an account and determined the assets and 
liabilities of the family. They were, there¬ 
fore, reserved for being dealt with after the 
return of the Commissioner’s report. Ordi¬ 
narily it is the practice to provide for the 
maintenance of widows and marriage ex¬ 
penses of unmarried girls in the family in 
the preliminary decree itself; but we do not 
think that the rights of defendants 5 and 6 
have been injured by such a reservation. 
Their advocate, however, rightly complains 
that the reservation made in the judgment 
has not been properly incorporated in the 
decree. Clause (7) of the decree as drafted 
is certainly incomplete and inadequate. We 
direct that it be modified in accordance with 
the reservation made in para. 51 of the 
learned Judge’s judgment. 

There was also justification for their 
complaint that issues 12 (a) and 12 (b) 
should have been decided. But, before us, 
on behalf of defendant 1, his counsel does 
not object to the Commissioner, who has 
been appointed to take an account of the 
business, also ascertaining the amount due 
to defendant 6 in respect of the amounts 
belonging to her and invested in the busi¬ 
ness. 

Defendant 1 does not also now dispute 
the rights of defendant 5 to a share of the 
thottam at Futtalam and his admi^ion is 
recorded. The memorandum of objections 
will otherwise stand dismissed. No order as 
to costs. 

o.r.k./k.s. Appeal dismissed. 
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Lingala Bugga Meddi — Appellant 

V. 

'yennam Bedda "Yerikala Reddi and 
others — Respondents. 

Appeal No. 152 of 1946, Decided on 8th 
February 1946, from order of Dist. Court, KurnooJ, 
D/- 12tb February 1945. 

Civil P. C. (1908), Ss. 50 and 53 — Sons not 
parties to suit on pro-note executed by lather 

_Decree against father alone — Subsequently 

sons separating from father — In execution 
sons’ shares cannot be proceeded against- 

The provisions of Ss. 60 and 63 enabling the 
decree*holder to proceed against the shares of toe 
sons of the judgment-debtor after partition by 
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makiog the sons parties in exeontion of decree ob¬ 
tained against their father alone are not applicable 
in a case where the sons were not parties at all to 
a suit on a promissory note executed by the father: 
(’37) 24 A.I.R. 1937 Mad. 610 (P.B.), Distxng. 

[P 409 C 1] 

Q _ 

(’44) Chltaley, S. 53, N. 1. 

(’41) Mulla, P. 224, Pt. (g). 

P. Satyanarayana Rao — for Appellant. 

Judgment. — The appellant obtained a 
decree against the father of the respondents 
in O. S. NO. 169 of 1941 on 20th October 1941. 
Subsequently, the respondents and their 
father divided and this appeal arises out of 
an application by the appellant under ss. 60 
and 63, Civil P. C., to have the sons made 
parties to the execution application and to 
proceed in execution against their shares. 
The petition was allowed by the District 
Munsif; but the District Judge of Kurnool 
allowed the appeal to him and dismissed 
the application. The question is whether, in 
the circumstances of the case, the decree- 
holder was entitled to proceed against the 
coparcenary property in the hands of the 
respondents in execution or whether his re¬ 
medy was not to proceed against this pro¬ 
perty by way of a separate suit. In my 
opinion, the decision of the District Judge is 
correct. It has no doubt been held that 
where the sons had been impleaded though 
exonerated the decree.holder could proceed 
against the interest of the sons after parti¬ 
tion ; but there is no authority for the view 
that this procedure can be adopted where 
the sons were not parties at all to a suit 
brought by an endorsee of a promissory 
note executed by the father. In I. L. E. 1937 
Mad. 880^ the decree was against the father 
in his capacity as manager of the family. 
The appeal fails and is dismissed. As the 
respondent is not represented, no order is 
made as to costs. 

C.R.K./n.S. _ Appeal dismissed. 

1. (’37) 24 A.I.R. 1937 Mad. 610 ; I. L. R.'(1937) 

Mad. 880 :171 I.C. 101 (F,B*), Venkatanarayana 

V* Venkata Somaraju. 


[Case No. 207.J 

A. I. R. (33) 1946 Madras 409 
Leach C. J. and Lakshmana Rao J. 
Kadagalla Venka^ina — Appellant 

V. 

Indukuri Lakshmipathi Raju and 
others — Respondents. 

Appeal No. 537 of 1944, Decided on 28th Janu¬ 
ary 1946, from decree of Sub-Judge, Ellore. in 
O. S. No. 52 of 1943. 

Madras Estates Land Act (1 [I] of 1908), 
S. 3 (2) (d), Explanation, (as amended in 1945) 


Madras 409 

—Object of amendment —Agraharam grant — 
Word *agraharam’ does not necessarily mean 
whole village—On facts, held, agraharam grant 
was not of whole village and therefore not an 
estate within the Act. 

The object of the amending Act of 1945, which 
inserted an explanation in S, 3 (2) (d), Madras 
Estates Land Act, was to ensure that where the 
grant was expressed to be of a village the lands 
granted would constitute an estate, notwithstand¬ 
ing that they did not include lands which had 
already been granted on service or other tenure or 
reserved for communal purposes. [P 410 C Ij 

In a suit for possession of certain lands against 
the tenant, the latter pleaded that the lands in 
suit formed part of an estate within the meaning 
of the Madras Estates Land Act and as such he 
was not liable to be ejected. It was found that the 
lands in suit formed part of an inam grant made 
in 1756 which did not cover the whole of the 
lands in the village. There were certain lands 
which were granted as service inams and certain 
other lands described as waste lands, including the 
site of the village which bad not been the subject 
of any grant by the zamindar. The only evidence 
of this was the entries in the inavi register, the 
original grant having been lost. The grant was 
described as ‘agraharam’ granted for the perpetual 
benefit of the bolder. The register also showed 
that in 1757 the zamindar had granted some por- 
tion out of the waste lands to one Y for his per¬ 
sonal benefit : 

Held that the use of the word *agrahnram' in 
the grant did not necessarily mean that the grant 
was of the whole village especially when there 
were other waste lands iu the village which were 
not the subject of any giant and which bad been 
reserved by the zamindar for bis own use and not 
for communal purposes. The fact that after the 
agraharam grant the zamindar had granted cer¬ 
tain waste lands reserved by him to one V in 1757 
clearly showed that the earlier agraharam grant 
was not of the whole village. Consequently the 
agraharam grant was not an estate within the 
meaning of the Act and the defendant was liable 
to be ejected. [P 410 C 2 ; P 411 C 1] 

B. V. Suljra7naniam — for Appellant. 

P. Sat7ja7iarayana Raju and E. Veji!:alesa 77 i _ 

for Respondents. 

Leach C. J. — Tho plaintiff obtained a 
money decree against certain agraharayyi- 
dars. On 7Lb January 1911 at a court sale 
held in execution of tho decree he purchased 
13.65 acres of land owned by the judgment- 
debtors under an inam granted in 1755 . 
Defendant 1 was in possession of the land 
as the tenant, and the Court could only 
give the plaintiff symbolical possession. 
This was given on 30th April 1942. The 
plaintiff filed the suit out of which the ap. 
peal arises on 2nd October 1943 to recover 
possession from defendant 1 and defendants 
2 to 4 who are his sub-tenants. The plain- 
tiff alleged that he had obtained physical 
possession of the land from defendant i and 
thereafter had granted to him a tenancy for 
one year from the beginning of May 1942 on 
the condition that defendant i vacated at 


410 Madras 


A. I. R. 


Venkanna V. liAKSHMiPATHi Eaju ( Leach C, J.) 


the end of the year. Defendant 1 was to pay 
by way of rent three-fourths of the produce 
of the two crops raised on the land. He 
asked for a declaration of bis title to the 
land, for the ejectment of the defendants, 
for the payment of Bs. 2476 as arrears of 
rent for the year 1942-43, for mesne profits 
at the same rate and for the payment of Hs. 
305 as damages for waste. The Subordinate 
Judge granted the plaintiff the declaration 
of title and a decree for possession; but he 
dismissed the further claims of the plaintiff. 
He disbelieved entirely the story of the oral 
lease. Defendant 1 died after the trial and 
his son has filed the appeal as his legal re¬ 
presentative. He maintains that the Subor¬ 
dinate Judge erred in granting a decree for 
possession. The plaintiff has filed a memo¬ 
randum of cross-objections which has been 
limited to the finding of the Subordinate 
Judge that defendant 1 was not in arrears 
of rent and to the order with regard to 
costs. It is common ground that unless the 
case falls within the Madras Estates Land 
(Amendment) Act, 1945, the decree for pos. 
session must stand. That Act inserted in 
S. 3 (2) (d) the following explanation : 

“Where a grant as an inam is expressed to be 
of a named village, the area which forms the sub¬ 
ject-matter of the grant shall be deemed to be an 
estate notwithstanding that it did not include cer¬ 
tain lands in the village of that name which have 
already been granted on service or other tenure or 
been reserved for communal purposes.” 

Before the passing of this Act the law was 
that unless the evidence showed that the 
grant was of the whole village, it was not 
an estate within the meaning of the Madras 
Estates Land Act. In (1948) 2 M. E. J. 289,^ 
this Court held that where previous inams 
had been granted, the grant of the remain¬ 
ing lands in the village would not constitute 
a grant of the whole village so as to make 
the land granted an estate. The object of 
the amending Act of 1945 was to ensure that 
where the grant was expressed to he of a 
village the lands granted would constitute 
an estate, notwithstanding that they did not 
include lands which had been already gran¬ 
ted on service or other tenure or reserved 
for communal i^urposes. Sub-section (2) of 
S. 2 gave the Act retrospective effect from 
the date on which the Madras Estates Land 
(Third Amendment) Act, 1936, came into 
force, which was 20th October 1936. 

In this case it is clear that the grant on 
which defendant 1 relies did not cover the 

1 . (’43) 30 A. I. E. 1943 Mad. 187 : 206 I. C 193: 

(1943) 2 M. L. J. 289, Ademma v. Satyadbyana 

Tbirtba Swamlvaru. 


whole of the lands of the village. Thera 
were certain lands, to which we shall refer 
later, which were granted as service inams 
and certain lands described as waste lands, 
including the site of the village, which had 
not been the subject of any grant. Defen¬ 
dant 1 says that these facts do not affect his 
position because an examination of the inam 
register shows that the grant purported to 
he of the whole village. This interpretation 
of the inam register is not accepted by the 
plaintiff, who says that the record shows 
that two years after the grant of 1756 the 
zamindar made a grant of other lands in 
the village. The original grant has been 
lost and the only evidence with regard to it 
are the entries in the inam register. This 
shows that the total area of the village in 
1859 when the Inam Commission was func¬ 
tioning was 669.74 acres, of which 475.78 
acres were the subject of the aQvaharam 
grant on which defendant 1 relies; 90.45 
acres constituted “waste including site of 
village”; 69.03 acres were held under bhat- 
tavritti and devadayam inams^ and 34.48 
acres had been allotted as * village service 


inams** 

The register is headed “Register of inams 
in the village of Chintalapalli Agraharam 
in the taluk of Pentapad in the District of 
Kistna.” The entry in column 8 (“descrip- 
tion of inam'*) is as foUows : Agraharam 
granted for the personal benefit of the hol¬ 
der.” The agraharam granted here admit¬ 
tedly refers to the 475.78 acres. The word 
agraharam does not necessarily mean the 
whole of a village. According to Wilson’s 
Glossory it means a village, or a part of 
one, occupied by Brahmans, and held either 
rent free under special grants, or at a re- 


jced rate of assessment. 

For defendant 1 much reliance has been 
aced on the entry in column 22 (“decision 
: the Inam Commissioner or his assis- 
,nts”). This entry says “Sanad does not 
)ecify the extent of the agraharam or the 
ascription of the land as to dry or wet.^^ 

; is suggested that the word agraharam - 
3 re implies the grant of the whole village 
at. in view of the fact that there were stiU 
ft 193.96 acres, it is impossible to hold that 
le word "agraharam" comprised the 
hole village. This does not however mean 
lat the grant could not fall within the Act 
[ 1945. It would fall within that Act if the 
) 46 acres described as “waste including 
iG site of the village” had been set aside^y 
le zamindar for communal purpo^, but 
sfendant 1 is here in a difficulty. There iS 
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no evidence of this and the inam register 
shows that in 1757, that is two years later, 
the zamindar granted 7.98 acres to another 
person, one Varanasi Kamaswanii, for his 
personal benefit. On the evidence before the 
Court the only conclusion open is that the 
7.98 acres came out of the lands reserved by 
the zamindar. As we have indicated the 
inam register shows that there were waste 
lauds not the subject of grant and “waste” 
does not necessarily mean land incapable of 
cultivation. The inam statement mentions 
that the karnam had to point out where the 
7.93 acres lay. 

The learned counsel for defendant 1 has 
advanced numerous theories for which the 
,record provides no support. We can only 
have regard to the fact that after the grant 
on which he relies there was a grant by the 
zamindar of other land, which can only 
mean that the earlier grant was not of the 
whole village. In these circumstances the 
Act of 1945 does not help him. His appeal 
must be dismissed wdth costs of the plaintiff. 

Turning now to the memorandum of 
cross-objections, the finding of the Subordi- 
nate Judge that the plaintiff had not put de¬ 
fendant 1 in possession of the lands and that 
the alleged lease was not true is accepted. 
The Subordinate Judge describes the evi¬ 
dence given by the plaintiff’s witnesses on 
this matter as “a mass of sickening per¬ 
jury.” If the plaintiff is capable of putting 
forward such a false story, he is capable of 
denying the payment to him of rent. On 
29bh March 1943 the plaintiff wrote to defen¬ 
dant 1 making the claims which ho subse¬ 
quently embodied in his plaint. Defendant 1 
sent a prompt reply in which he denied the 
various allegations made against him and 
stated that ho hold two receipts for the pay. 
ment of rent written in the handwriting of 
tho plaintiff himself and signed by him. Ho 
gave the dates of the receipts. This letter 
was allowed to go unanswered and the suit 
was not filed until some six months later. 
The receipts were produced in Court at an 
early stage of tho proceedings. The neces¬ 
sity for a prompt payment of rent must 
have been well in tho mind of defendant 1 
becauso if he foil in arrears he would lose his 
tenancy. If he intended to put forward false 
receipts it is not likely that he would have 
produced receipts purported to have been 
written throughout by the plaintiff. More¬ 
over, on one of them there are two stamps 
and over each appears a signature. 

On behalf of the plaintiff criticism is 
made of the fact that only one of the attest¬ 


ing witnesses who signed the first receipt and 
neither of the attesting witnesses to the 
signature on the second receipt had been 
called. Defendant l and one of the attesting 
witnesses to the first receipt gave evidence. 
In addition, persons who carted the rental 
paddy for the plaintiff gave evidence. This 
evidence has been believed and we find no 
sufficient reason for disbelieving it, which 
means that the finding that defendant 1 paid 
bis rent must stand. 

The Subordinate Judge ordered each side 
to pay its own costs. It is said that he 
should have allowed the plaintiff' costs on 
the value of the land as he obtained a decree 
for possession. We consider that the Subor- 
dinato Judge exercised a wdse discretion in 
ordering the parties to pay their own costs. 
The plaintiff had failed with regard to an 
important part of his case and had support¬ 
ed it by false evidence. The memorandum 
of cross-objections is dismissed with costs in 
favour of defendant i. 

C.R.k./k.s. Appeal dismissed. 
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Leach C. J. and Patanjali Sastri J. 

Commissioner of Income-tax, Madras 

— Applicant 

V. 

Rao Bahadur Ravula Siibba Rao and 
another — Respondents. 

Case Ref. No. 16 of 1945, Decided on 22nd 
February 1946, from order of Income-tax Appel¬ 
late Tribunal. 

Income-tax Act (1922), S. 26A and Income- 
tax Rules, Rule 6—Application for renewal of 
registration of firm — Application signed by 
agent of partner under general power-of-at- 
torney—Application is not valid — Powers of 
Attorney Act (1882), S. 2. 

Section 2, rowers of Attorney Act, merely stato.s 
the general principle of agency and it cannot 
override the specific provisions of a rule made 
under a different statute which require that a par¬ 
ticular act should be done by a person ‘personally* 
i. e., by himself. [P -112 C 2] 

The word ‘personally’ in U. 6, Income-tax 
Rules, as framed under S. 59, Income-tax Act, 
excludes a duly authorised agent of a partner 
from signing an applic-ation on behalf of the 
partner under S. 26A, Income-tax Act, 

[P 412 C 1, 2] 

C. -S. Rama Rao SaJiib — for Applicant. 

Ach-ocaie-General and K. Krishnamurthi _ 

for llespomlcuts. 

Patanjali Sastri J, — This reference 
arises out of an application made by one 
Haripcasada Rao before the Income-tax 
Officer for the renewal of the registration 
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of a firm composed of himself and his 
brother Hao Bahadur Bavula Suhba Kao. 
The application was rejected by the In¬ 
come-tax Officer on the ground that it was 
not signed by both the partners personally 
as required by R. 6 of the Rules made under 
S. 69, Income-tax Act, 1922, which provides: 

“Any firm to whom a certificate of registration 
has been granted under R. 4 may apply to the 
Income-tax Officer to have the certificate of regis¬ 
tration renewed for a subsequent year. Such ap¬ 
plication shall be signed personally by all the 
partners (not being minors) of the firm, or where 
the application is made after the dissolution of the 
firm, by all persons (not being minors) who were 
partners in the firm immediately before dissolu> 
tion and by the legal representatives of any such 
person who is deceased and accompanied by a 
certificate in the form set out below.” 

The assesseo contended that as the other 
partner Ravula Subba Kao bad gone on a 
long pilgrimage, he could not sign the ap- 
plication for renewal of the certificate of 
registration and that, as Hariprasada Kao 
held a general power of atforney from Ra¬ 
vula Subba Rao, his signature on behalf of 
the latter was sufficient compliance with the 
rule. The Income-tax Officer negatived the 
contention and rejected the application. On 
appeal to the appellate Assistant Commis¬ 
sioner, the contention of the assessee was 
accepted with the result that the order of 
the Income-tax Officer was set aside and he 
was directed to take the application on his 
file and dispose of it according to law. On 
appeal by the officer to the Income-tax 
Appellate Tribunal, Madras Bench, the tri¬ 
bunal concurred in the view of the appel¬ 
late Assistant Commissioner and dismissed 
the appeal. On application by the Commis- 
sioner of Income-tax under S. 66 (1) to state 
a case to this Court, the appellate tribunal 
has referred the following question for our 
decision : 

‘‘Whether the word ‘personally” in B. 6, In¬ 
come-tax Rules, as framed under S. 59, Income- 
tax Act, would exclude a duly authorised agent of 
a partner from signing an application on behalf of 
the partner under S. 26-A, Income-tax Act ?” 

It is contended for the Commissioner that 
the word “x^ersonally” used in the rule ne¬ 
cessarily excludes acting by an authorised 
agent and that, therefore, the view taken by 
the Assistant Commissioner was erroneous 
in law. ^Ye agree with this contention. The 
learned Advocate-General appearing for the 
assessee has drawn attention to S. 2, Powers- 
of-Attorney Act, 1882 , which reads thus : 

‘‘The donee of a power-of-attorney may, if be 
thinks fit, execute or do any assurance, instru¬ 
ment or thing in and with his own name and 
signature, and his own seal, where sealing is re¬ 
quired, by the authority of the donor of the power; 


and every assurance,'instrument and thing so exe¬ 
cuted and done, shall be as eheotual in law as if 
it had been executed or done by the donee of the 
power in the name, and with the signature and 
seal of the donor thereof. 

This section applies to powers-of-attorney creat¬ 
ed by instruments executed either before or after 
this Act came into force.” 

The argument is that, by virtue of this pro¬ 
vision, the act of Hariprasada Rao who, as 
has been stated, holds a general power-of. 
attorney from Ravula Subba Rao, in sign¬ 
ing the application on behalf of the latter 
should be regarded as effectual in law as if 
Ravula Subba Bao had himself signed the 
application. "We are unable to accept this 
view. The section merely states the general 
principle of agency and it cannot override 
the specific provisions of a rule made under 
a different statute which require that a par¬ 
ticular act should be done by a person 
“personally,*’ i. e., by himself. We answer 
the question referred accordingly in the 
affirmative. The learned Advocate-General 
wished to raise the question that Hr. 2 and 
6 are ultra vires the rule making autho¬ 
rity, the'Central Board of Revenue. -The 
question has not been referred to us and we 
express no opinion upon it. The assessee 
will pay Bs. 250 for costs of the Commis¬ 
sioner. 

o.r.k./d.h. Reference answered 

in affirmative. 


[Case ITo. 209.] 

A. I. R. (33) 1946 Madras 412 

KUPPUSWAMI AIYAR J. 

In re Vempaii Satyanarayana Sastri —- 

Petitioner. 

Criminal Revn. No. 12 and Criminal Revn. Petn. 
ll*o£ 1946, Decided on 14th March 1946, 

>rder of Sessions Judge, Chittoor Division, D/- 26th 
J5ovember 1945. 

Criminal P. C. (1898), Ss. 147 and 438—Peti- 
:ion under S. 147 —Magistrate 

;o counter-petitioners not to create • breach 
3 f peace by reciting sankalpam at certain 

without taking evidence— Sessionsjudge ^*“^6 

aside order in revision—Orders of both Magis 
trate and Sessions Judge held were without 

iurisdiction. • 

Where, on a petition under S.147, the Magi^ 
;rate, instead of taking evidence and going mto 
:he matter, directed the poUce to 
petitioners not to create a breach of the peace 
ly reciting sankalpams at a tank, and 
was set aside in revision by the Sessions Judge . 

Held that the Magistrate had no 
io issue a warning without taking evidence and 
ieoiding whether such a right was there ^ 
and that the Sessions Judge had also 3°“®; 
iiction to sit in revision over such an order ana 
pass an order himself; if the order of ^ag'S' 
trate was wrong, the Sessions Judge should ha 
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reported the matter to the High Court for inter¬ 
ference. [P 413 C 1] 

Cr. P. C_ 

(’46) Chitaley, S. 147, N. 15; S. 43 N. 3 Pt. 7. 

(’41) Mitra, Page 444 Para. 469; Page 1413 
Para 1196. 

V. T. Rangaswami Iyengar and K. Kalyana- 
sundaram — for Petitioner. • 

Public Prosecutor —for the Crown. 

Order.—The petitioner filed a petition 
before the Joint Magistrate of Chandragiri 
complaining that the counter.petitioners 
and their party had no right to recite sankaU 
pam at the tank at the Thirumalai Hills at 
Tirupathi and that there was a likelihood of 
a breach of the peace. Instead of taking 
evidence and going into the matter the Joint 
Magistrate directed the police to warn the 
counter, petitioners not to create a breach of 
the peace by reciting such Sankalpams. The 
matter was taken in revision to the learned 
Sessions Judge of Cbittoor and he set aside 
the order of warning. 

[ 2 ] I am not able to see what jurisdiction 
the first Court had to issue such a warning 
without taking evidence and deciding whether 
such a right was there or not. Nor has the 
learned Sessions Judge any jurisdiction to 
sit in revision over such an order and pass 
an order himself. If the order of the Joint 
Magistrate was wrong, then the Sessions 
Judge should have written to this Court 
and asked this Court to interfere. Instead 
of doing that he has himself set aside the 
lorder. This is, therefore, a case in which both 
'the Courts had no right to pass the orders 
which they purported to pass. Without 
taking evidence the Joint Magistrate was 
not justified in asking the police to warn the 
^counter.petitioners. In these circumstances 
both the orders of the learned Sessions Judge 
and the Joint Magistrate are set aside. 

c.R.K./v.R. Orders set aside. 


[Case No. 210.] 

A. 1. B* (33) 1946 Madras 413 
Kuppuswami Aiyar J. 

Jn re Sala Mahammad — Petitioner. 

Criminal Bevn, No. 375 and Criminal Revn- 
Petn. No. 350 of 1945, Decided on 8th February 
1946, from order of Court of Session, North Mala¬ 
bar Division, D/.3rd February 1945. 

Madras Rationing Order (1943), Cl. 4 —Word 
^'rationed” meaning of — Sale of rationed 
article by person who is not authorised whole¬ 
sale distributor to person outside rationed 
area contravenes Cl. 4. 

The Rationing Order deals only with transac¬ 
tions in respect of rationed articles which are sold 
and purchased in the rationed area. It has refer¬ 


ence only to the sale or purchase of the articles 
and not the user. Therefore, the participle 
“rationed** in Cl. 4 must be understood as refer¬ 
ring to the article and not to the use to which 
it is put or the place where it is to be used. 
Hence, where a person who is not an authori¬ 
sed whole-sale distributor sells a rationed 
article in the rationed area to persons outside 
the rationed area he contravenes the provisions 
of clause 4. [P 414 C 1] 

V. Rajagopalachari — for Petitioner, 

Public Prosecutor — for the Crown. 

Order. — The petitioner has been sentenc¬ 
ed to pay a fine of Rs. lo.ooo for having 
contravened the provisions of the Madras 
Rationing Order, cl. 4, read with S. 81 ( 4 ) of 
the Defence of India Rules. He is a wholesale 
dealer in rice and i)addy at Tellicherry, arid 
the contravention consisted in selling paddy 
to two persons in Kallai outside the munici¬ 
pal limits of Tellichery, and he is said to 
have contravened by the sale the provisions 
of cl. 4, Madras Rationing Order, which runs 
thus : 

[2] "No person other than an authorised 
wholesale distributor, an authorised retail distri¬ 
butor Or an authorised establishment shall, on or 
after the rationing date, supply or offer or attempt 
to supply to any person any rationed article.” 

[ 3 ] In this case, it is not disputed that he 
is a person other than "an authorised whole¬ 
sale distributor, an authorised retail distri¬ 
butor, or an authorised establishment." No 
doubt, he has a licence to sell paddy and 
rice, but then the expression "authorised 
wholesale distributor” is defined in the Order 
as a person with an authorisation in respect 
of a “rationed article". “Rationed article" is 
defined to be “any article which the Pro¬ 
vincial Government may by notification in 
the Official Gazette in respect of any ration¬ 
ed area specify in this behalf.” Rice and 
paddy, that were sold, are rationed articles 
in Tellicherry town, whore tho sale is said 
to have been effected. But the petitioner has 
not obtained the permit entitling him to sell 
in the area any rationed article. Therefore he 
is not an “authorised wholesale distri- 
butor” as defined in the Order. Such a 
person shall not sell or offer or attempt 
to sell to any person any rationed 
article. The expression used in the Order 
is “any person” and not merely "a person 
living in the rationed area.” So the peti¬ 
tioner is a person other than an " authorised 
wholesale distributor,” as defined in the 
Order, and he has sold to a person paddy, 
which is admittedly a rationed article. But 
what is urged before me is that an article will 
be a“rationed article” only if it is to be sold 
for use in a rationed area, and, if it is to ba 
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used or dealt with in a place other than the 
rationed area, it will not be’ a “rationed 
article.” I do not think that I will be justi- 
hed in accepting this contention, for, then 
we would have had, instead of the expression 
“any person”, this description, namely, “a 
person living in the rationed area requiring 
the article in the rationed area” which is not 
there. Therefore, the participle “rationed” 
must be understood as referring to the arti¬ 
cle and not to the use to which it is put or 
the place where it is to be used. The scheme 
of the Rationing Order clearly indicates 
that it deals only with transactions in res¬ 
pect of rationed articles which are sold and 
purchased in the area. Therefore, it has 
reference only to the sale or purchase of the 
articles and not the user. If this is so under¬ 
stood, the petitioner is guilty. 

Ca] As regards the sentence, the petitioner 
has been sentenced to pay a fine of Rs. 10,000. 
I should think it is excessive. It is not neces¬ 
sary to give an exemplary punishment for 
this reason. This firm has been supplying 
articles—even rationed articles—not only to 
persons in Tellicherry but also to persons 
living outside. In this case, the persons, to 
w’hom the paddy w'as supplied, are living 
outside the'rationed area and they are per¬ 
sons who have been purchasing for use out¬ 
side the area. Consequently, the purchase 
was made hotia fide and in these circum¬ 
stances the fine of RS. 10,000 is excessive and 
I accordingly reduce it to Bs. 500. 

C.R.k/N.S. Order accordingly. 

[Case No. 211.] 

A. I. R. (33) 1946 Madras 414 

Happell J. 

public Prosecutor — Appellant 

V. 

Venlcadari Naga Ptdliah Cketti ~— 

Respondent. 

Criminal Appeal No. 85 of 1946, Decided on 26th 
April 1945, from order of Stationary Sub-Magistrate, 
Nandyal, in C. C. No. 553 of 1944. 

(a) Madras Prevention of Adulteration Act 
(3 [III] of 1918), Ss. 5 (1) (a) and (d) and 6 (U 

_Accused prosecuted under S. 5 (1) (a) and 

(d) read with Rr. 36 (b) and 40 framed under 

Act_ That accused was not responsible for 

adulteration is no defence. 

"Where an accused is prosecuted for an offence 
punishable under S. 5 (1) (a) and (d) read with 
Br. 36 (b) and 40, it cannot be accepted as a 
defence that the accused was not responsible for 
the alleged adulteration and that he sold the article 
in the same condition as that in which he received 
it inasmuch as such a defence is expressly excluded 
under S. 6 (1). CP 414 C 2] 


(b) Madras Prevention of Adulteration Act 
(3 [III] of 1918), S. 6(2) (a) (i)—Warranty—Label 
or cash bill is not warranty. 

A label or cash bill is not *a written warranty* 
in the prescribed form within the meaning of S. 6 
2) (a) (i). fe[P 414 C 2; P 415 C 1] 

Assistant Public Prosecutor —for Appellant. 

A, QojifLlaeharlu and T. V. Subba Rao — 

for Respondent. 

Judgment. — This is an appeal by the 
Provincial Government against the acquittal 
of the accused in c. C. No. 553 of 1944 in 
the Court of the Stationary Sub-Magistrate 
of NandyaL The accused is a shop keeper 
and he had in his shop some tins labelled 
“Sri Sai Coffee Tablets” “pure coffee 50 per 
cent, and roasted coffee husk 50 per cent.” 
He sold some of these tablets to the Sanitary 
Inspector of the Nandyal Municipality on 
13th May 1944 and, on analysis, they were 
found to contain not 50 per cent, of coffee 
and 50 per cent, of roasted coffee husk but 
15 per cent, of coffee and 85 per cent, of some 
other substance referred to as imitation 
coffee which contained no coffee husk. On 
the footing of this analysis he was prosecuted 
for an offence punishable under s. 6 (l) (a) 
and (d), Madras Prevention of Adultera- 
tion Act, 1918, read with rules 36 (h) and 
40 framed under the Act. On receiving a 
notice of the summons, the accused sent to 
the local executive officer a copy of the cash 
bill which he had received in respect of the 
tin of coffee and husk with the written notice 
required under the first proviso to S. 6 (2) 
(a) of the Act that he intended to rely on it. 
The Stationary Sub-Magistrate found that 
the cash bill was not a warranty within the 
meaning of s. 6 (2) (a) (i) but, nonetheless, 
rather surprisingly acquitted the accused on 
the ground that he was not responsible for 
the alleged adulteration and that he sold the 
tablets in the same condition as that in which 
he received them from D. W. 1. The defence 
accepted by the Magistrate is a defence ex- 
pressly excluded under s. 6, sub-s. (i), 
tion of Adulteration Act, which states that 
save as otherwise provided under sub-s. (2) it 
shall be no defence to a prosecution for an 
offence under s. 5. to allege merely that the 
vendor was ignorant of the nature, substance 
or quality of the food sold by him, etc. Learned 
counsel for the accused does nob support the 
reasoning of the Magistrate, but he argues that 
the cash bill taken with the label were them- 
selves sufficient warranty within the mean¬ 
ing of S. C (2) U) (*)• This contention obviously 
cannot be accepted as the warranty referrea 
to in S. 6 (2) (a) (i) is by the terms of the 
section itself “a written warranty in the pres- 
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oribed form.” A label or cash bill of course 
is not a written warranty in the prescribed 
form. The accused, therefore, clearly com¬ 
mitted the offence with which he was charged 
under S. 5 (l) (a) and (d) of the. Act read with 
rules 36 (b) and 40. 

[2] The order of acquittal passed by the 
Magistrate is, therefore, set aside and the 
accused is convicted of the offence charged. 
In the circumstances it does not seem to me 
necessary to pass anything but a nominal 
sentence. I accordingly sentence the accused 
to pay a fine of Rs. 5 or, in default of’ pay¬ 
ment, to undergo one week’s simple impri¬ 
sonment. 

c.R.K./v.R. Order accordingly. 

[Case No, 212.] 

A. I. R. (33) 1946 Madras 415 
Kuppuswami Aiyar J. 

D. Narayana Singh — Petitioner 

V. 

Nalluri Seetharatnamyna — 

Respondent. 

Criminal Revision No. 930 and Criminal Revn. 
Petn.No. 876 of 1915, Decided on 8th March 1946, 
from order of Addl. District Magistrate, Eistna, 
D/- 26th June 19-15. 

Criminal P. C. (1898), S. 2S3 — Discharge — 
Complaint respecting offence under S. 420, 
Penal Code—Magistrate without examining all 
witnesses discharging accused under S. 253 
(1)—Magistrate held had no power to do so. 

Where upon a complaint in respect of an 
oQcace under S. 420, Penal Code, the Magistrate 
took evidence and also examined a court witness, 
but passed an order of discharge under S, 253 (1) 
on the evidence taken by him without examining 
the investigating officer and one of the persons 
cited as a witness to prove the delivery of the 
property to the accused : 

Held that the Magistrate had no power to pass 
an order under S. 253 (1) until ho bad examined 
all the witnesses and that there was no justification 
for thinking that the Magistrate intended to dis¬ 
charge under B. 253 (2) when he speciGcally stated 
that he discharged under S. 253 (1) : 4 Mad. 329 
Foil. [P 415 C 2] 

Cr. P, C_ 

(’-16) Chitalcy, S. 253, N. 2. 

(’ll) Mitra, Page 909. Para. 826. 

K. S. Jayaravta Iyer and K. Ramaseshayya 
Chotidhuri — for Petitioner. 

Pithlic Prosecutor — for the Crown. 

Order— This is a petition by the com¬ 
plainant in c. c. NO. 50 of 1944 on the file 
of the Joint Magistrate of Bezwada. He 
filed a complaint for cheating against one 
Sitaratnammn, an offence punishable under 
s 420, Penal Code. His case was that 
the accused took jewels from his wife 
representing that they were required for 


taking the photograph of a girl who was 
about to be married and that the jewels 
were given to her but not returned subse¬ 
quently though she was requested to return 
the same. A number of witnesses were cited 
and it was stated that three persons were 
present at the time of the delivery of the 
jewels. The Magistrate took evidence and 
also examined a court witness but passed an 
order of discharge on the evidence taken 
by him without examining the investigating 
officer and one of the persons cited as a 
witness to prove the delivery of the jewels 
to the accused. He discussed the evidence 
and passed an order discharging the ac¬ 
cused under S. 253 (l), Criminal P. C. He 
definitely states, ”1 therefore discharge the 
accused under the provisions of S. 253 (l), 
Criminal P. C.’ ’ The Magistrate had no power 
to pass an order under S. 253 (l) until he 
has examined all the witnesses. This has 
been pointed out by this Court in 4 Mad. 
329.^ When the matter was taken in revi¬ 
sion to the Additional District Magistrate, 
he was of the opinion that the Magistrate 
committed an error and that what he 
must have meant was that he was dis¬ 
charging the accused under S. 253 {2}, and 
then dismissed the petition. I do not think 
there is any justification for thinking that 
the Magistrate intended to discharge under 
S. 253 (2) when be specifically stated that 
he discharged under S. 253 (1). The evi¬ 
dence has been appreciated no doubt on the 
basis that all the evidence was over. We 
cannot say what conclusions the Magistrate 
would have come to if he had also exa¬ 
mined the other witness to prove the delivery 
of the jewels. Asa matter of fact, the accused's 
case was that the jewels were not received by 
her. In these circumstances I do not thinlc 
the Additional District Magistrate was 
justified in treating the order as one passed 
under s.253 (2) and proceeding to appreciate 
the evidence and infer that the Magistrate 
would have come to the same conclusion 
oven if he had examined the other witness. 
I therefore set aside the order of discharge 
and remand the case to the Joint Magis¬ 
trate of Bezwada for proceeding with the 
case after examining the two other wit¬ 
nesses who have not been examined, namely, 
the investigating officer and the other wit* 
ness who is to prove the delivery of the 
jewels to the accused. 

c.R.K./v.R. Order set aside. 

1 . (‘82)]4 Mad. 329, Queen v. Parasurama Naicker. 
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[Case No, 213.] 

A. 1. R. (33) 1946 Madras 416 
Wadsworth and Rajamannab JJ. 

JainamhuTcanni Ammal and another 

— Appellants 

V. 

Muthrapathy Pillai and others — 

Respondents, 

Appeal No. 414 of 1944, Decided on 7th November 
1945, against decree of Dist. Court, East Tanjore, 
Negapatam, in O. S. No. 2 of 1949. 

(a) Deed — Construction — Settlement deed 
providing that certain charity was to be con¬ 
ducted on occasion of a certain festival out 
of self-acquired property of settlor—Remaining 
income to be utilised for maintenance of sons 
and wife of settlor—Property and charity to be 
managed by son-in-law of settlor-—Held upon 
construction of document that charity was 
true beneficiary and there was no gift of sur¬ 
plus income to heirs of settlor. 

A deed of settlement provided as follows: 
1 have made the following arrangement, in res¬ 
pect of the property specified hereunder which 
was acquired by me out of my own earnings, and 
which has been in my enjoyment with miras for 
the salvation of my soul. Out of the funds of the 
aforesaid property, thanneer yandal dharmarrit 
i. water-shed charity shall be conducted for 
seven days on the occasion of the Masi Mdkhatn 
festival of Sri Souriraja Perumal at Tirukkanna- 
puram. During that Mdkhavn festival day, 100 
persons shall be fed and the charity conducted. 
Out of the income derived from the aforesaid 
land, excluding the Government kist etc., expenses 
in connection with the charity, the remaining 
income shall be utilised for the maintenance of 
my two sons and my wife. The aforesaid chanty 
and the aforesaid property shall be mana^d by 
G, my eldest son-in-law. After the said ^ 
aforesaid charity and the said family 
managed by his nominee. The aforesaid Q shall 
perform obsequies etc. to me, as well as to my wife. 

Held that the dominant intention of the settlor 
as appearing from the preamble to the deed wm 
clearly to dedicate property to a religious chanty 
for the attainment of salvation. There was neither 
an expressed nor implied intention to confer any 
benefit on the heirs of the settlor in general. There 
was no gift of the surplus income of the property 
cither to the sons or to the members of the family. 
The charity was capable of expansion and there 
was no likelihood of a large surplus remaining. 
Taking all the circumstances into consideration 
the charity itself was the true beneficiary and G 
should be considered to bo the trustee of the 
charity and the only obligation of the trustee for 
the time being was to utilise the surplus income, 
if any, for the maintenance of the three sp^i^d 
relatives of the settlor mentioned in the deed. On 
the dcatb of th© three specified relatives or their 
eflacement otherwise, there would be no obligation 
on the trustee to utilise any part of the income 
from the property for any object other than the 
charitable object mentioned in the document. 

[P 417 C 1, 2 ; P 418 C 1, 2] 

(b) Civil P. C. (1908), S. 92—Suit under, in 
respect of trust property situate in British 
India_Suit is maintainable in British Indian 


Court though actual charity is to be carried' 
out of British India. 

A suit under S. 92 was filed in a British Indian 
Court within whose jurisdiction the temple and the 
properties in respect of which the public charity 
was constituted were situate. The actual charity 
was however to be conducted at a place in 
French India on the occasion of a certain festival. 
One of the reliefs claimed in the suit was the 
setting aside of alienations of trust property by 
the trustee: 


Reid that the Court in British India had juris- 
diotion to entertain the suit. The relief in respect 
of the trust property could not have been obtained 
except from a British Indian Court : (*44) 31A.I.B. 
1944 P. C. 39, Dieting,', (1867) 2 Oh. A. 356, Re/. 

CP 419 0 1] 


C. P. C_ 

(•44) Chitaley, S. 92, N. 38. 

S. Thyagaraja Iyer — for Appellants. 

C. A. Seshagiri Sa&lri and K. Muthu&wami 
Cliettiar —for Respondents. 


Rajamannap J. —This appeal arises out 
o£ a suit filed by two persons interested in 
a certain charity to be conducted on the 
occasion of the Masi Makham festival by 
Sri Souriraja Perumal at Tirukannapuram 
as provided in a deed of settlement executed 
by one Marimuthu Pillai on 4th February 
1911, for the removal of defendant 1 who 
purported to be the trustee at the time of 
the institution of the suit, for the framing 
of a scheme in respect of the charity 
and to declare certain alienations made 
by defendant 1 in favour of defendants 4 
and 7 invalid and not binding on the trust 
and to appoint a fit and proper person as 
trustee in place of defendant 1. The suit 
was filed after obtaining the sanction of the 
Advocate General under S. 92, Civil P. 0. 
The learned District Judge of East Tanjore 
has substantially decreed the suit as prayed 
for and defendants 6 and 7 appeal, defen¬ 
dant 6 being a purchaser from defendant 4 
of the property alienated to him. 


[2] Marimuthu Pillai executed on 4th 
ehruary 1911, a settlement deed on the 
onstruction of which depends the 
lination of the main question arising in this 
ppeal. The document runs as follows: 

rsl “I have mad© the following arrangement, in 
jspect of the property specified hereunder which 
-as acquired by me out of my own ea^n^, ana 
-hioh has been in my enjoyment with mixeA for 
be salvation of my soul. Out of the funds of the 
foresaid property, thanneer pandal 
e., water-shed charity shall be 
even days on the occasion of tb© Mas% Makhatn 
sstival of Sri Souriraja Perumal at/Tirukkanna- 
-uram. During that Makham festival day, 109 
.ersons shall be fed and the chanty conducted. 
)at of the income derived from the aforesaid lana 
xoluding the Government kist etc., expenses ur 
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connection with the charity the remaining income 
shall be utilised for the maintenance of my sons 
who have come from the east, viz., (1) Subra- 
Tnaniam, (2) Natesan and (3) my wife, Thillai 
Ammal. The aforesaid charity and the aforesaid 
property shall be managed by my eldest son-in4aw 
K. Qovindasami Filial. After the said Govlndaswami 
Pillai the aforesaid charity and the said family 
ehall be managed by his nominee. The aforesaid 
Govindaswami Pillai shall perform obsequies, etc , 
to me, as well as to my wife.” 

[4] The contention of the appellants is that 
under this document the charity is only 
entitled to a charge for an amount necessary 
to carry out the objects mentioned in the 
deed and that the property itself was not 
dedicated for the benefit of the charity. The 
appellants also contend that in any event the 
legal heirs of the settlor are entitled to the 
property under the document subject no 
doubt to an obligation to have the charity 
conducted as provided therein. The status 
of Govindaswami Pillai was not made clear 
by the learned advocate for the appellants, 
but as we understand him, Govindaswami 
Pillai was only a manager with no legal 
title to the property and he did not occupy 
even the position of a trustee. The contention 
of the contesting respondents (plaintiffs) is 
that taking all the terms of the deed into 
consideration together with the surrounding 
circumstances, the entire property w’as 
dedicated to the charity subject only to an 
obligation on the part of the manager to 
utilise the surplus income, if any, for the 
maintenance of three named individuals who 
were also related to the settlor. 

[ 5 ] In such cases the only rule which ap. 
pears to be established from the decided cases 
is that there cannot bo any 6xed and absolute 
rule to construe the effect of any particular 
document. In 43 ALT;. 291^ Lord Shaw in 
delivering the judgment of the Judicial 
Committee said; 

[6] “The question whether the idol itself shall be 
considered the true beneficiary, subject to a charge 
in favour of the heirs 01 specified relatives of the 
testator for their upkeep, or that, on the other 
band, these heirs shall be considered the true 
beneficiaries of the property, subject to a charge 
for tho upkeep, worship and expenses of the idol, 
is a question which can only be settled by a 
conspectus of the entire jjrovisions of the will.” 

[ 7 ] Having regard to these observations, it 
is necessary to deal with the provisions of 
the deed before referring to some of the 
decided cases cited on behalf of the 
appellants before us. 

[8] The dominant intention of the settlor 
Iwhich appears from the preamble to the 

1 . (’21) 8 A. I. R. 1921 P. C. 20 ; 43 All. 291 ; 48 
I. A. 143 ; 63 I.C. 34 (P.C.), Ilarnarayan v. Surja 
Kunwari. 

1946 M/53 & 54 


deed was clearly to dedicate property to a 
religious charity for the attainment of salva¬ 
tion. There is no intention either expressed 
on the face of the document or which could 
bo necessarily implied, to confer any bene¬ 
fit on his heirs in general. It is significant 
that even in the clause which provides for 
the maintenance of the three relatives the 
words “ and their heirs ” or “and their 
descendants” or the words “from generation 
to generation” are absent. 

[ 9 ] Heading the document as a whole, it 
is impossible for us to discover any gift of 
the surplus income of the property either to 
the sons or to the members of his family 
generally; nor do we find any expressed 
intention to make a residuary gift in favouri 
of them. The three individuals are mention-' 
ed as personez designates rather than as 
members of his family. The next important 
circumstance appearing from the face of 
the document is that though he mentions 
two persons as his sons who have come from 
the east, he totally disregards them. They 
have no right even to manage the charity 
and the property, lilven the obsequies to be 
performed for bimsolf and for his wife are 
directed to bo performed not by tho sons, 
as would in the ordinary course be expected 
from a Hindu, but they are directed to be 
performed by the son-in-law, Govindaswami 
Pillai, After the death of Govindaswami 
Pillai, the person to manage the charity 
and the family is to be a person nominated 
by Govindaswami Pillai and not any of 
his heirs or descendants. These circumstan¬ 
ces clearly distinguish this case from the 
rulings relied on by the advocate for the 
appellants in 5 Cal. 433,^ 8 M. I. A. 66^ and 
1911-1 M. L. J. 488.‘ In all these cases there 
was a gift or a beejuest iu favour of the heirs 
or the members of tho family or in favour 
of a residuary legatoo. Such a provision is 
significantly absent from the deed which we 
have to construe in this case and we attach 
great importance to the omission of words 
indicating a gift to any member of the 
family or to the heirs of the settlor generally. 

[10] In most of the decided cases, impor¬ 
tance has been attached to the fact that the 
chanty provided by a particular document 
was not capable of expansion and in such 

2. (’80) 5 Cal. 438 ; 6 I.A. 182 : 4 Sar. 58 (P.C.), 
Ashulosh Dutt v. Dootga Churn Chatterjeo. 

3. (1859-61) 8 M. I. A. 66 : 2 Sutber. 37 ; 1 Par. 
721 (P. C.), Sonatun Bjsack v. Sreemutty Jug- 
gutsoondaree Dossee. 

4. (’41) 28 A.I.R. 1941 Mad. 591 : 1941-1 M.L.J. 
488, Tbiruvengadamudayanaiga v. Narasimha- 
swamia. 
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cases when the income of the property in 
question far exceeded the requirements of 
the charity as fixed in and by the deed 
itself, it has been held that the charity will 
not be entitled to the surplus. "Whether in 
such a case the donees under the document 
would take the surplus or the surplus would 
fall in to the residue does not directly arise 
in this case. But we are clearly of opinion 
that the charity specified in the document 
in this case is not a charity which is 
incapable of expansion. Though lOO persons 
are directed to be fed, the amount to be 
expended is not fixed, nor the nature of the 
feeding. Likewise no amount is fixed for 
the expenses to be incurred for the water 
shed charity. In these circumstances, it is 
not possible to say that any part of the in¬ 
come has been unalterably fixed by the set¬ 
tlor for the expenses of the charity with the 
result that there is bound to be a surplus 
disposed of or undisposed of by the docu¬ 
ment. Moreover, from the evidence on record, 
it does not appear that at the time of the 
settlement deed or even subsequently there 
was the likelihood of a large surplus. In 
1921, one of the sons, Subramaniam, executed 
a deed, Ex. P-2 releasing all his rights under 
the deed to Govindaswami Pillai, the son- 
in-law, in consideration of a sum of Rs. 100. 
It is recited in that deed that “the funds 
out of the property were not sufficient to 
meet the expenses.” Similar recitals are to 
be found in another release deed executed 
by the other son Natesa on l8th April 1927, 
Ex. r-2a. In this instance also, the release 
was for a sum of Rs. lOO. Even at the present 
time it is probable that very much would 
not be left after providing for the kist for 
the legitimate expenses of the charity. The 
evidence is, about a 100 kalams would be a 
nielwaram which at the normal rate of Be. 
1-4 0 w’ould come to Rs. 125 for the year. 
Deducting the sum of Rs. 80 payable as 
kist, the net income w'ould be about Bs. 45. 
The estimate of P. Ws. 1 and 2 that for the 
conduct of the charity, a sum of at least 
Bs. GO would be required, does not appear 
to be extravagant, 

[ 11 ] Taking all the circumstances into 
consideration, we are clearly of opinion that 
the charity itself is the true beneficiary and 
Govindaswami Pillai should be considered 
,to be a trustee of the charity and the only 
iobligation of the trustee, for the time being, 
was to utilise the surplus income, if any, 
for the maintenance of the three specified 
relatives of the settlor mentioned in the 
deed. On the death of the three specified 


relatives or their efifacement otherwise, there 
would he no obligation on the trustee to 
utilise any part of the income from the 
property for any object other than the 
charitable object mentioned in the docu¬ 
ment. 

[12] Govindaswami Pillai after obtaining, 
the two release deeds above mentioned 
from the two sons of the settlor executed a 
will, Ex. P-S, on 28th December 1932. There¬ 
in he treats the property as absolutely bis 
own, subject to an obligation to conduct the 
charity, and makes provision for payment 
of maintenance to members of bis family 
and appoints his son Murugayya Pillai, 
defendant i to be trustee of the charity 
after him. Govindaswami Pillai died some¬ 
time in 1933 and defendant 1 became the 
trustee in accordance with the will. He 
sold on 20th October 1934, 2 acres 61 cents- 
out of the property covered by the settle¬ 
ment deed for a sum of RS. 600 to his sister 
defendant 4. She in turn conveyed the 
property purchased by her to defendant 6- 
by a sale deed dated 25tb June 1939. De¬ 
fendant 1 sold the rest of the properties to 
defendant 7 by a sale deed dated 25th Janu¬ 
ary 1941 . It follows from what we have 
held that defendant 1 as trustee was not 
entitled to alienate the properties which 
belonged to the trust, as the alienations 
were not sought to be supported on the 
ground of necessity. The learned District 
Judge was right in declaring these two 
alienations not binding on the chanty. 

[13] The learned advocate for the appel¬ 
lants next contended that no Court in British 
India would have jurisdiction to entertain 
this suit, because the charity in question 
had to be performed at a place which was 
situated in French India. The deed of 
settlement itself does not mention the place 
where the charity has to be conducted. The 
temple of Sri Souriraja Perumal is at 
Tirukkannapuram which is admittedly in 
British India. But it appears from eviden^ 
that on Masi Makham festival day, the 
deity is taken to the beach m Tiruma- 
lairajapatnam which is in French territory. 
The recent decision of the Judicial Commit¬ 
tee in ( 1944 ) 1 M. L. J. 466M3 relied on m 

support of this contention. The facts of that 
case were peculiar and are totally differs 
from the facts of the present case. In tne 
case before the Judicial Committee, th e 

e; A I B 1944 P. C. 39 : I. E. B. (19^4) 

kir. P.C. 193 71 I. A. 47 : 212 I.C. 433 : 

1 M.L J. 466 (P. O.), Bilasrai Joharmal v. SniV 

narayan Sarupchand. 
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public charity which had to be conducted 
was a hospital at a town in Jaipur State. 
The plaint in that case prayed for the re¬ 
moval of the defendants from their office 
as trustees and for the appointment of new 
trustees and the sole ground of complaint 
was that the defendants had without autho¬ 
rity changed the name of the hospital. It 
was held that it would be inconvenient, if 
not intolerable, that the High Court of 
Bombay should interpose their authority 
upon the questions arising in the course of 
administering a trust which was solely 
situate in a foreign territory. Their Lord- 
ships point out that the plaintiffs should be 
left to pursue their remedy from the Courts 
of the country in which the hospital is 
carried on and whose poor are the benefi. 
claries of the charity. But they also point 
out that the question with which they had 
to deal in that case was not a case relating 
to any step to safeguard trust funds which 
lay within the jurisdiction of the British 
Indian Court or to protect and preserve 
such funds. At page 469 their Lordships 
say : 

[14] “The case is not one of founding a charity 
abroad, or settling a scheme for a charity to bo 
conducted abroad, nor of preserving the property 
of a foreign charity nor of assisting a foreign 
charity or a foreign Court to collect or administer 
funds within the jurisdiction.'* 

[15] It has been held in England — see 
(1867) 2 . Ch. A. 356®— that the authority of 
the Charity Commissioners extends to chari¬ 
ties endowed in England or Wales, although 
the revenues are applied abroad. In that 
case the properties (certain freehold and 
leasehold estates) were situate in England 
the object of the trust being the promotion 
of Christian education in tbo island of 
Jamica. Turner L. J. says at page 3G0: 

[16] “The foundation and institution of tbo 
charity ought, I think, generally speaking, to be 
considered as taking effect in England or Wales, 
within the meaning of the Act, if the application 
ot the charity be there and the endowment 
abroad, or the endowment be there and the appli- 
cation abroad, both the property and the applica¬ 
tion of it being, in effect, parts of the endowment 
and institution." 

Cl7] In the present case, the property is in 
British India and tbo temple itself is situate 
'in British India. No relief in respect of this 
property can bo obtained except from a 
British Indian Court and wo do not see any 
reason to hold that the District Court of 
East Tanjore within whoso jurisdiction the 
temple and the properties are situate had 
no jurisdiction to entertain the present suit. 

6 . (1867) 2 Ch. A. 356 : 36 L. J. Cb. 513 : 16 

L.T. 160 : 15 W.B. 526, In re Duncan. 


[18] The appellants have failed on both 
the points raised before us and the appeal 
is dismissed with costs of the plaintiffs 
(respondents 1 and 2). 

O.R.K./k.s. Appeal dismissed. 


[Case No. 214.] 

A. 1. R. (33) 1946 Madras 419 
Wadsworth and Rajamannar JJ. 

T. Raju Aiyar — Appellant 

v. 

Gnanamhal Ammal and others — 

Respondents. 

Appeal No. 618 of 1944, Decided on 27th 
November 1945, against decree of Sub-Judge, 
Mayavaram, in O. S. No. 34 of 1943. 

Will—Construction—Rules of—Later clause 
in will referring back to previous clause — 
Whole previous clause held on construction 
could not be imported into later clause. 

Other considerations may well be taken into 
account if the words'of a clause of a will are rea¬ 
sonably capable of two meanings and the ques¬ 
tion is which of those two meanings should be 
adopted. If, however, the words of the clause are 
clear and unambiguous, there can be no question 
of research into the possible intentions of the 
testator in order to add to those words. [P 421 C 1] 

Clause 13 of a will stated “the village of Kothan- 
gudi shall be enjoyed by Nagammal as stated 
in para. 6” which provided “the whole vil¬ 
lage of Kotbangudi and tbo house at Injigudi 
both of Nannilam Taluq, my daughter Nagammal 
shall enjoy with life interest and after her tho 
said property shall pass to my daughter Gnanam 
and her children on payment by the latter of 
Rs. 5000 to Alamelu, Nagammal’s daughter." On 
the question whether ail the provisions of cl. 5 
should bo imported into cl. 13 : 

Held that, in terms, cl. 13 purported to deal 
with the enjoyment of the village of Kotbangudi 
by Nagammal and only tho manner of that enjoy¬ 
ment was to be as stated in cl. 5; and that the 
other provisions of cl. 5 relating to payment of 
money, and the devolution of the properties on 
Nagammal’s death could not be iiux^orted into 
cl. 13 : (I.S76) 2 Ch. D. 413 ; (Ifjlo) 03 E. R. 730 
and (1363) 55 E. R. 154, I^e/. [P 422 C 2; 

P 423 C 1] 

T. V. Af I//er and U. Vaidya. 
)ia(ha Iyer — for ApxH'llant. 

Jfris7iJinsffa?ni Iyer, S. Panchapa. 

gesa Saslri and K. R. Krx^hamwaini _ 

for Respondents. 

Wadsworth J. — The appellant sued 
for a declaration that ho was entitled to 
the village of Kotbangudi as tho adopted 
son of Kothandaraina Ayyar and claimed 
possession in consequence of tho death on 
3rd January 1943 of Nagammal, tho daughter 
of Kothandarama Ayyar, to whom tho pro. 
perty was given for life under Kothanda¬ 
rama Ayyar’s will dated l3th March 1006. 
The testator Kothandarama Ayyar died on 
25th April 1905 leaving a widow and two 
daughters, Gnanamba), who is defendant l 
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and whose husband was then alive, 
and Nagammal, who was a widow with 
a daughter who is defendant 2. The main 
question in this appeal relates to the inter* 
pretation of cl. 13 of the will which runs 
as follows: “The village of Kothangudi 
shall be enjoyed by Nagammal as stated in 
para. 6.“ 

[2] The appellant contends that this 
merely indicates that Nagammal is to have 
a life interest. The respondents contend that 
this clause, by the reference to para. 5, im¬ 
ports the provisions in that paragraph relat¬ 
ing to the devolution of the property after 
Nagammal’s death. 

[3] The scheme of the will is to provide for 
three possible contingencies. It authorises 
the widow to adopt, (l) any son who might 
be born to Gnanambal before January 
1908 or (2) any of the sons of the testator's 
nephews. Then follow els. 4 to 8 which make 
detailed provisions for the devolution of 
the property in case a son of Gnanambal 
should be adopted. Clauses 9 and lo are 
general provisions regarding the payments 
of debts and the maintenance of charities. 
Thereafter els. 11 to 16 provide for the 
contingency of the widow making an 
adoption of one of the testator’s nephews 
in which case the dispositions of the pro- 
perty are to be different in many respects 
from those prescribed if there is an adoption 
of a son to Gnanambal. Finally, there are 
certain general provisions and there is the 
third contingency provided for, namely, 
the death of the widow of the testator 

without making an adoption. 

[ 4 ] The testator left very considerable pro¬ 
perties. Clause 5 of the will with which we 
are mainly concerned, having regard to the 
reference to it in cl. 13, runs as follows : 

[5] “The whole village of Kothangudi and the 
house at Injjgudi both of Nannilam taluk my 
daughter Nagammal shall enjoy with life interest 
and after her the said property shall pass to my 
daughter Gnanam and her children on payment 
by the latter of Rs. 6000 to Alamelu, Nagammal s 

daughter." 

[6] This portion of the will never came 
into effect per se, for the plaintiff-appel¬ 
lant, son of one of the testator’s nephews, 
was adopted by the testator s widow on the 
day after the testator’s death, so that the 
operative portion of the will is that which 
provides for the contingency of the adop¬ 
tion of the son of one of the nephews. In this 
event, under cl. 11 the adopted son is to 
take the whole of the properties at Kokkur 
and the remainder of the properties at 
Nallathukudi after the death of the wife 


and adoptive mother who are given a 
life interest in paras. 15 and 16. In cl. 12 
the whole village of Maruthanathanallur 
is given for life to Gnanam with remainder 
to her children. Then follows the disputed 
cl. 13 giving Kothangudi to Nagammal to 
be enjoyed as stated in para 5. Clause 14 pro¬ 
vides that the properties given to the two 
daughters shall be managed by the tes¬ 
tator’s wife during her lifetime and that 
the wife shall attend to the wants of 
the daughters and their children such as 
making jewels, etc., and the marriage of 
Alamelu. 

C?] Nagammal having died on 3rd Janu¬ 
ary 1943, the appellant contended that 
there was an intestacy with reference to the 
village of Kothangudi given to her for life 
by this will and that he was therefore 
entitled to possession. The lower Court 
repelled this contention and held that the 
words “shall be enjoyed by Nagammal as 
stated in paragraph 6,” read in the light of 
the rest of the will, must be understood as 
importing into para. 13 the whole provisions 
of para. 5 regarding the devolution of the 
property after Nagammal’s death, includ- 
ing the provision for the payment of 
Es. 5,000 to Alamelu, daughter of Na¬ 
gammal. It is contended by Mr. Muthu- 
krisbna Aiyar for the appellant that this 
interpretation of the will is in fact the 
ing of a new will, by the importation of this 
provision which the testator omitted from 
his will, on a mere conjecture as to what 
the testator is likely to have intended. It is 
argued that however regrettable it may be 
that there was no provision for the devolu¬ 
tion of this property after the death of 
Nagammal, and even though if the testator’s 
attention had been drawn to the omission, 
he might have intended to make a provision 
for the benefit of his daughters and their 
children similar to that contained in para. 6, 
it is not permissible to introduce into the 
will this provision which the will does not 
contain, merely on a speculation as to the 
intentions of the testator, having regard to 
his affectionate attitude towards his daugh¬ 
ters. Mr. Muthukrishna Aiyar also raises a 
doubt whether any such intention can m 
fact be gathered as a matter of reasonable 
speculation from the will. He points out 
that under cl. 12 of the will Gnanambal 
and her children got the biggest village ot 
Maruthanathanallur, which under the sohem^ 
in the earlier part of the will, which would 
have come into force had Gnanambal 3 
son been adopted, would have gone to the 



1946 Baju Aiyar v. Gnanambal Ammal (Wadsworth J,) Madras 421 


adopted son. The argument is that we can- 
not presume that the testator intended not 
only to give to Gnanambal and her children 
the village of Maruthanathanallur, but also 
to give her the remainder in the village of 
Kothangudi which she was to get under the 
first contingency. 

[8] On the other hand, it has been con¬ 
tended for the respondents that the will 
shows that the testator was chiefly interested 
in his daughter, Gnanambal, who might be 
expected to have a son in the future, that 
the will purports to be a comprehensive 
disposition of all the testator’s properties 
and to cover every possible contingency 
and that it is not likely that the testator 
would have omitted to provide for the de¬ 
volution of part of his estate in the event 
of the second contingency coming into force. 
Sic Alladi Krishnaswami Aiyar has drawn 
our attention to the other clauses in the 
second part of the will which contain refer¬ 
ences to para. 6 of the will and has pointed 
out that where there is any departure in 
those clauses from the provisions for the 
subsequent devolution of the property in 
para. C, a specific indication is given regard- 
ing what is to happen after the death of the 
life tenants; and it is pointed out that in 
cl. 13, which refers back to cl. 5, there is no 
specific indication of any subsequent devolu. 
tion of property in a manner different from 
that indicated in para. 5. Emphasis is also 
laid upon the fact that if the whole of para. 
5 is read into para. 13, there will be an equi- 
table i^rovision for Nagammal’s daughter 
Alainelu after her mother’s death since she 
is to get Its. 5000. If, however, the later por- 
tion of para. 5 is not to be read into cl. 13, 
Nagammal’s daughter will get nothing, 
unless some provision has been made for 
her marriage under cl. 14. 

[9] All these considerations are matters 
which may well be taken into account if the 
words of para. 13 of the will are reasonably 
capable of two meanings and the question 
,13 which of those two meanings should be 
'adopted. If, however, the words of para. 13 
are clear and unambiguous, there can be no 
'question of research into the probable inten- 
'tions of the testator in order to add to those 
iwords. For tbo respondents, Sir Alladi 
Krishnaswami Ayyar has relied on certain 
cases, three of which seem to us to come 
somewhere near to the facts with which we 
have now to deal. Sir Alladi’s general pro¬ 
position is that where one clause of the docu- 
ment refers back to another clause and in 
general terms incorporates the provisions of 


that other clause into itself, the words which 
refer back to the earlier clause should be 
read in such a way as to carry out the 
manifest intentions of the testator and 
should not be so narrowed down as to defeat 
those intentions. 

[10] In (1876) 2 Cb. D. 413' the testator dir¬ 
ected his trustees to pay the income of £8000 
to bis daughter A for life for her separate 
use and after her death to divide this sum 
of £8000 amongst her children at 21 years 
of age. He then directed his trustees to pay 
the income of the remaining £8000 to his 
other daughter S for life “in the same 
manner in every respect and subject to the 
same control” as he had directed as to his 
daughter A. The question was whether, 
there being no specific provision that the 
children of S should take the fund on the 
mother’s death and she having died leaving 
four children who had attained majority, 
those children were entitled to the fund of 
£8000. The judgment quotes the observa¬ 
tions of Knight Bruce L. J. in (i853) 
4 D6. G. M. &. G. 73- with references to cases 
in which 

[11] “it is impossible fora reasonable being upon 
a careful perusal of an iiistrument not to be satis¬ 
fied from its contents that a literal, a strict, or an 
ordinary interpretation given to particular pas¬ 
sages, would disappoint and defeat the intention 
with which the instrument, read as a whole, per¬ 
suades and convinces him that it was framed;” 

[12] and it goes on to bold that in the case 
then under consideration the will shows a 
clear intention to treat the two davightors 
alike and that it was impossible upon a fair 
construction of the will to exclude the 
children of S from having the benefit of the 
fund. It must be pointed out with reference 
to the rather general nature of the observa¬ 
tions in the judgment that the particular 
will contained a general indication that tbo 
property which went to S should bo treated 
in the same manner in every respect as the 
property which went to A. 

[13] Another case upon which Sir Alladi 
relied is the case in (1845) G3 E. 11. 730.^ 
That was a case in which the testator 
bequeathed two sums which wero to bo 
divided amongst his nieces 

[14] “under the sauio conditions and restrictions 
as were thereinafter mentioned respecting the 
several bequests thereinafter mentioned to thorn 
respectively given.” 

[15] Then followed a provision that an¬ 
other sum should be.held by tbo trustees upon 

1. (187G) 2 Cb. D. 413 : 45 L. J. Ch. 378 : 34 L. 

T. 240 : 24 W. B. 77G, Sweeting, v. Prideaux. 

2. (1853) 4 De. G. M. G. 73 : 22 L. J. Ch. 

641 : 22 L. T. (O.S.) G7. Key v. Key. 

3. (1845) 03 E. I». 730, Itoss. v. Boss. 
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trust to pay the dividends to the testator’s 
three nieces for their lives, and after their 
respective deaths, to transfer the capital to 
the children of the nieces and there were 
limitations over, in the nature of cross re¬ 
mainders, in the event of any of the nieces 
dying without children, and an ultimate 
limitation, in the event of all the nieces 
dying without children, in favour of the 
residuary legatee. The question was whether 
in respect of the first bequest the children 
of the nieces of the testator could take the 
same interest as was specifically given to 
them in the subsequent bequests which 
were referred to under the earlier bequest. 
It was held that the words “under the same 
conditions and restrictions as are herein¬ 
after mentioned” were sufficiently wide to 
give to the children of the nieces the inter¬ 
est in the fund which their mothers took 
absolutely. Hero again, we have two provi¬ 
sions in favour of the same set of individuals, 
one to be subject to the same conditions as 
the other and it was held that on the word¬ 
ing of the first provision, there was a mani¬ 
fest intention that the fund should 
subsequently devolve in the same way as 
that dealt with in the later provision. 

[IG] A further case of the same kind is 
(1863) 65 B. R. 154> In that case there was 
a settlement under which the trustees were 
to raise <-62000 for A for life, with remain¬ 
der to her children with powers for main¬ 
tenance, advancement or otherwise, and in 
default of children, the fund was given to 
C. A like sum was given to B for life, with 
remainder to her children, " with the like 
provision for the maintenance and other¬ 
wise as before expressed,” in respect of 
^62000 given to A and her children “and 
otherwise in like manner to all intents and 
purposes, ‘as if such trusts and provisions 
were there fully repeated.” It was held that 
this provision with reference to the sum 
given to B for life must be deemed to have 
included a gift over to C and that on the 
death of B without children, C was entitled 
to the second fund. This again is a case 
where on the wording of the will there was 
a clearly manifest intention that the second 
provision should import into itself the details 
of the first provision. 

Cl7] Can it be said on an examination of 
the present will that there is a clear intention 
that all the provisions of para. 5 should be 
imported into para. 13 of the will? In terms, 
para. 13 only purports to deal with the 

4. (1863) 55 E. R. 154, Iti re Shirley’s Trusts . 


enjoyment of the village of Kothangudi by 
Nagammal, the manner of that enjoyment 
to he as stated in para. 5. It seems to us 
that there is one very obvious difficulty in 
holding that the terms of para. 18 attract the 
whole of the terms of para. 5. Paragraph 18 
purports to deal only with the village of 
Kothangudi. Paragraph 5 deals not only with 
the village of Kothangudi but also with the 
house in Injigudi which is not referred to in 
para. 13. Moreover, the later part of para. 

5 provides not merely for the remainder in 
the village of Kothangudi, but also for the 
remainder in the house at Injigudi and it 
contains a provision whereby these two 
properties shall be taken by Gnanambal 
and her children subject to an obligation to 
pay a sum of Es. 5000 to Nagammal’s 
daughter. Now clearly if this payment of 
Rs. 6000 was to be made a condition prece. 
dent to taking the two properties, it would be 
difficult to attach such a condition to the 
taking of only one of those two properties; 
and clearly, seeing that para. 6 is a provi¬ 
sion which creates a life estate in favour of 
Nagammal in two properties, para. 13, 
which does not mention the second property, 
could not be said to have given a life estate 
in that second property to Nagammal with- 
out further words than those which we ac¬ 
tually find. It has been suggested that the 
house at Injigudi is a small property which 
is merely regarded as an appurtenance to 
the village of Kothangudi. We have no 
evidence before us regarding the value of 
the Injigudi house; nor have we any evi¬ 
dence as to the distance between the village 
of Injigudi and the village of Kothangudi. 
All that we know is that they are situated 
in the same taluk. The plaint expressly 
reserves the right of the plaintiff “to sue 
separately for the house in Injigudi village 
which is not in the possession of the defen¬ 
dants.” , 

[ 18 ] This reservation is met in the written 

statement of defendant 2 with the 
ment that “the reservation in respect 
house at Injigudi village is unsustainable . 
These pleadings at any rate seem to sug¬ 
gest that the house at Injigudi is not in tbe 
contemplation of the parties a mere agur- 
tenance to the viUage of Kothangudi. Hay¬ 
ing these considerations in mind, it seems to 
US that when para. 13 says that the village 
of Kothangudi shall be enjoyed by 
Nagammal as stated in para. 5, it clearly 
does not purport to give the house at 
Injigudi to Nagammal. And if so much i9 
established, it seems to follow that the last 
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clause which provides for a payment to 
Alamelu of Rs. 5000 as a condition precedent 
to Gnanambal and her children taking the 
two properties, cannot be read into para. 13. 
And if the condition on which under para. 5 
Qnanambal and her children were to take 
the remainder in these properties cannot be 
attracted to para. 13, it seems to us to 
follow that para. 13 cannot draw into itself 
the provision for the devolution of either of 
these properties on the death of Nagammal. 

[19] In this view we do not think it neces¬ 
sary to refer to the other cases which have 
been cited before us, most of which are general 
cases regarding the well established princi¬ 
ples of the interpretation of documents. Nor 
do we think it necessary to go into a con¬ 
tention which does not appear to have been 
argued in the lower Court, that the will 
itself would be invalid because the adoption 
would date back to the death of the testator 
so that the whole estate will be taken by 
the adopted son by survivorship. As was 
pointed out when this contention was 
adumbrated, if the plaintiff cannot take 
under the will, his claim would be hopeless¬ 
ly barred by limitation. 

[20] In the result, therefore, we allow the 
appeal with costs throughout and give the 
plaintiff a decree as prayed for. The ques¬ 
tion of mesne profits will be the subject of 
separate enquiry in the lower Court. 

c.r.k./d.r. Appeal allotoed. 


[Case No. 21'').] 

A. I. R. (33) 1946 Madras 423 
Wadsworth and Rajamannar JJ. 

Ramasubba Aitjar — Appellant 

V. 

Mutlm Kr. Ar. PI. Arunachalam 
Chctiiar — Respondent. 

Appeal No. 57-1 of 1941, Decided on 18th 
January 1946, from decree of Sub-Judge, Madura, 
D/- 7lii August 1944. 

Limitation Act (1908), Art. 132—Properties 
purchased by plaintiii in 1920 already attached 
before judgment in 1917 in suit against owner 
of properties—Properties eventually purchased 
by auction-purchaser in execution in 1929— 
Plaintiff having discharged mortgages on pro¬ 
perty resisting claim of purchaser to posses¬ 
sion, unless he is reimbursed— High Court 
order of 28th August 1931 directing plaintiff to 
deliver possession to purchaser but declaring 
plaintiff’s charge—Suit by plaintiff for recovery 
of amount paid, by enforcing charge filed on 
13th August 1943 held within time. 

The suit properties originally belonged to one 
M who had executed two mortgages in favour of S 
in 1910 and 1912. These properties were purchased 
i>y the plaintifi in 1920 from the transferee of the 


oiiginal owner. In a suit brought by a creditor of 
the original owner the suit properties were attached 
before judgment in 1917 and were eventually gold 
in 1929 in execution of a decree obtained in that 
suit. The auction-purchasers proceeded to obtain 
delivery of possession but were resisted by the 
plaintiff who alleged that be had paid ofi the mort¬ 
gages over the properties in favour of S and one 
N and, therefore, urged in the execution that 
he was entitled to remain in possession, till he was 
reimbursed in the amount paid by him to discharge 
the mortgages subsisting on the property. The 
execution Court directed the auction-purchasers 
to pay the amount before they could obtain pos¬ 
session from the plaintiff. The High Court in 
appeal ordered the plaintiff to deliver possession 
to the purchasers leaving it open to the plaintiff to 
enforce bis right to recover the amount by other 
appropriate proceedings. But to safeguard his 
rights the High Court declared that the plaintiff 
shall have a charge on the properties in respect of 
the amount which bo bad paid for the discharge of 
the mortgages. The decree of the High Court which 
was dated 2dth August 1931 also contained the 
declaration. On 13tli August 1943, the plaintiff 
instituted the suit for the recovery of the amount 
by enforcement of charge so declared. It was 
contended that the suit was time-barred : 

Held that the suit was governed by Art. 132, 
Limitation Act. The plaintiff by reason of the pay¬ 
ments had the right to recover them, and this 
right baJ become merged in the order of the High 
Court which spccificallv declared a charge In his 
favour. The suit having been brought within 12 
years from the date of the High Court’s order was 
within time ; (’44) 31 A. I. U. 1944 P. C. 8-5, Rel. 
on ; (*4.5) 32 A. I. R. 1945 Mad. 500, Distimj. 

[P 424 C 2 ; P 425 C 2 ; P 426 C 1] 

Limitation Act — 

(’42) Chitaley, Art. 132, N. 14. 

(’38) Rustomji Page 1159, Note “Suit for re¬ 
imbursement.” 

B. Sitarama Rao and P. S. Sitndaram — 

for Appellant, 

S. Panchyagesa Sastri and S. Sarangayani 
Iyengar — for Respondent. 

Rajamannar J. — This is an appeal by 
the plaintiff against the decree of the Court 
of the Subordinate Judge of Madura dis¬ 
missing his suit for the recovery of Rs. 5100 
by the enforcement of a charge on the pro¬ 
perties mentioned in the plaint schedule. 
These properties originally belonged to one 
Mecca Mcera Lavai Rowtber. He had exe¬ 
cuted in favour of one Srinivasa Ayyar, two 
mortgages on 2l3t December 1910 and 25bb 
September 1912 for Rs. 2000 and Rs. 3000 
respectively. The properties in suit and other 
properties were purchased by the plaintiff 
in 1920 from one Sikandar Rowtber to whom 
the original owner had alienated these and 
other properties in 1918. One Syed 
Muhamad Rowtber, a creditor of the ori¬ 
ginal owner, brought a suit, o. S. No. 24 of 
1917 on the file of the Court of the Sub- 
ordinate Judge of ISIadura to recover an 
amount due to him and obtained an attach, 
ment before judgment of the properties of 
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the debtor including the suit properties, 
which were actually attached in March 
1917. Eventually he obtained a decree in 
the suit and his legal representatives brought 
the attached properties to sale and purchased 
them themselves on 8th April 1929. The pur¬ 
chase by the plaintiff was therefore after 
this attachment before judgment. When the 
auction purchasers proceeded to obtain deli- 
very of the properties, they were obstructed 
by the plaintiff, who was in possession under 
his purchase from Sikandar. 

[2] Srinivasa Ayyar obtained a decree 
for sale in O. S. NO. 146 of 1922, Sub-Court, 
Madura, on the foot of the two mortgages 
in his favour above-mentioned and assigned 
this decree to one Narayanaswami Ayyar. 
There was also a mortgage in favour of one 
Nagappa Chettiar executed by the original 
owner in 1917. The plaintiff claiming to 
have discharged these encumbrances urged 
in the execution proceedings for delivery 
that in any event he was entitled to remain 
in possession till he was reimbursed in the 
amount paid by him to discharge the 
encumbrances subsisting on the property. 
The lower Court held that the purchase by 
the plaintiff could not prevail against the 
auction purchasers but directed the pur- 
chasers to pay to the plaintiff the amount 
alleged to have been paid by him in dis¬ 
charge of the mortgages on the property, 
before they obtained possession. The auc¬ 
tion purchasers preferred an appeal to this 
Court, C. M. A. NO. 465 of 1930. Madhavan 
Nair and Jackson JJ. agreed with the con¬ 
tention on behalf of the auction purchasers 
that they were entitled to the possession 
of the properties unconditionally because 
the mortgages which the plaintiff claimed 
to have discharged were simple mortgages 
and not usufructuary mortgagee. They, 
therefore, set aside the order of the lower 
Court and ordered that possession of the 
prox^orties should be delivered to the appel¬ 
lants before them free from the resistance 
of the present plaintiff. With regard to his 
claim that he was entitled to be paid the 
amount which went to discharge the mort¬ 
gages, the learned Judges observed as 
follows : 

[33 “Mr. Seetbarama. Bao argues that as the 
respondent has discharged various mortgages the 
appellants may be asked to pay him in these very 
proceedings the amount of the mortgages dis¬ 
charged by him; but vie think that as the respon¬ 
dent has no title to remain in possession of the 
property and as the appellants’ right is undisputed 
ho should enforce his right to recover the mortgage 
amount by other appropriate proceedings. How¬ 
ever, to safeguard bis rights we wUl declare, and 


this is not objected to by the appellantSi that the 
respondent will have a charge on the mortgaged 
properties with respect to the amount paid for the 
discharge of the various mortgages but iu any pro¬ 
ceedings which he may take to enforce his rights 
it is only right to say that the appellant will be 
entitled to raise whatever objections they might 
have raised on the date when they became the 
purchasers of the equity of redemption in the pro¬ 
perties on 8th April 1929," 

[ 4 ] The decretal order gives effect to this 
direction and contains a declaration that' 
the plaintiff do have a charge for the 
amounts paid by him to discharge the vari¬ 
ous mortgages. The date of the judgment and 
decree of the High Court in the o. M. A. was 
28 th August 1931. In 1937 the properties in 
suit were purchased by the present respon¬ 
dent from the auction purchasers. On 18th 
August 1943 the plaintiff instituted the suit 
out of which this appeal arises for the re¬ 
covery of a sum of Bs. 5100 (to which 
amount he confined his claim by enforce, 
ment of the charge thus declared) by the 
High Court against the respondent who had 
become the purchaser of the properties. 
The learned Subordinate Judge of Madura 
held in favour of the plaintiff on all 
material issues except with regard to the 
plaintiff’s claim in so far as it related to 
the discharge of the mortgage in favour of 
Nagappa Chettiar. But having regard to 
the fact that though the total claim which 
the plaintiff could make in respect of the 
amounts alleged to have been paid by him 
amounts to over Rs. 15,000 yet he has 
chosen to confine his claim to RS. 5100. Me, 
Seetbarama Rao, the learned counsel for 
the appellant, intimated that it was not 
necessary to attack this finding. The learned 
Subordinate Judge, however, dismissed the 
suit on the ground that it was barred by 
limitation. The plaintiff appeals. 

[6] Admittedly the article applicable is 
Art. 132 of Sch. 1, Limitation Act. The start¬ 
ing point according to column 3 is “When 
the money sued for becomes due.” The seve¬ 
ral alternative dates which may he pressed 
into service on behalf of the appellant or 
the respondent are : (l) The date when the 
amounts became payable under the morb- 
gage; (2) The date when according to the 
plaintiff payments were made in discharge of 
the mortgage; (S) The date of the purchase by 
the defendants’ predecessors in execution of 
the decree in o. S. No. 24 of 1917, that is 8th 
April 1929; (4) The date of the disposal by the 
High Court of o. M. A. No. 465 of 1930, i. e.,^ 
28 th August 1981 and (6) The date when the 
plaintiff was dispossessed of the suit pro¬ 
perties that is, SOth November 1931. The 
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suit would be barred unless either of the last 
two alternatives is taken as the starting 
point. The payments were in 1928 and any 
suit on the foot of the mortgages them¬ 
selves would be hopelessly barred on the 
date of the institution of the present suit. 

[6] For the appellant, a recent decision of 
the Privy Council in I. L. R (1944) Alili. 654^ 
was relied on for the position that the date of 
the High Court’s decree is the proper starting 
point. In our opinion, this decision should 
govern the present appeal. In that case the 
plaintiff became owner of certain property 
by virtue of a purchase on 27th July 1910. 
In 1909 the original owner had executed a 
mortgage which was payable in 1912 and in 
1915 he executed another mortgage over a 
part of the properties already mortgaged. 
There was a suit instituted on the mortgage 
of 1909 and a decree for sale obtained. In 
order to save the projDerties from being sold 
in auction, the plaintiff paid to the mort¬ 
gagee decree-holder in 1917 the decretal sum. 
The plaintiff also redeemed another mort¬ 
gage which had been executed by the 
original owner in 1915 by a payment made 
in 1917. There was then a suit filed by 
subsequent mortgagees for foreclosure. To 
this suit the plaintiff was also made a 
party, and he iDut forward a claim in res¬ 
pect of the payments made by him to 
discharge the prior encumbrances. This 
claim was recognised and a charge was 
declared in his favour and presumably 
incorporated in the decree. The plaintiff 
thereafter brought a suit for the enforce¬ 
ment of the charge within twelve years of 
the decree in the foreclosure suit but beyond 
twelve years of the payments made by him. 
The Allahabad High Court dismissed the 
suit as barred by limitation because it was 
beyond twelve years both from the date 
when the mortgages discharged by him 
became payable and from the date of pay¬ 
ment. Their Lordships of the Judicial Com¬ 
mittee allowed the appeal and held that 
the foreclosure decree created a charge in 
favour of the plaintiff which could be 
made the basis of his suit. It was con¬ 
tended before them that the decree only 
declared a charge which had existed before 
but did not create one, but their Lordships 
were unable to accept this argument. They 
say: 

[7] “The plaintifi by making the two payments 
mentioped above bad subrogated himself to th e 

1. (’44) 31 A.I.R, 1944 T.C. 85: I.L.R. (1944) All. 
654: I. ti. R, (1945) Kar. P. C. 12 : 71 I. A. 153: 
221 I. C. 181 (P. C.), Batey Krishna, v. Parsotam 
Das. 


rights of the mortgagees whom ho paid off, and 
the rights which he had thus obtained became 
merged in the decree passed by the Subordinate 
Judge in the foreclosure suit. In the circum¬ 
stances it is clear to their Lordships that the 
rights which the defendants have obtained can 
only be subject to the qualification of the rights 
of the plaintiff. I. e., a charge in favour of the 
plaintiff must be held to have been created by the 
final decree in suit No. 13/39 of 1927” (the fore¬ 
closure suit). 

[8] The facts of the present case are 
similar. Here tco though it may be said that 
the plaintiff by reason of the payments had 
the right to recover them, it must be held that 
his right became merged in the order of the 
High Court which declared a charge in his 
favour. ‘In this view it is unnecessary to refer 
to the decisions which deal with the difficult 
question whether the starting point of limita- 
tion for a suit to enforce the right of 
subrogation by a puisne encumbrancer is 
the date of payment by him in discharge of 
the prior encumbrance or the date when 
the prior encumbrance itself became payable. 
Mr. Panchapakesa Sastri for the respon¬ 
dent tried to whittle down the declaration 
granted by the High Court in favour of the 
plaintiff to a mere observation or obiter 
dictum which could nob be made the founda¬ 
tion of the present suit. We do not agree 
with him. The learned Judges make it 
abundantly clear that they were granting a 
declaration to safeguard the rights of the 
plaintiff’ who was indisputably entitled to 
the right on account of bis discharge of the 
mortgages on the property. It is not a case 
of a mere observation because there was a 
speciffcdirection incorpDrated in the decretal 
order. We do not also agree with the res¬ 
pondent that in respect of this declaration 
it is open to him to urge that on the date 
of the order of the High Court the appellant 
had no subsisting charge. An accopLauco of 
this argument would mean the negation of a 
right declared by the High Court. Wo do 
not understand the qualification made by 
the High Court allowing the respondent’s 
predecessors to raise objections which they 
might have raised on the date of their pur¬ 
chase of the equity of redemption in court 
auction to mean that such objections could 
be in the total denial of the plaintiff’s claim. 

[9] Mr. Panchapakesa Sastri relied on 
a decision of Horwill J. in (1945) 1 M.L.J. 
which no doubt was after the pronounce¬ 
ment of the judgment of the Privy Council 
in I. L. R. (1944) ALL. C54^ but iu that case 
there was no question of an antecedent 

2. (’46) 32 A.I.R. 1945 Mad. 500 : (1945) 1 M.L.J 
341, I’erumal Reddiar v. Suppiali Tevac, 
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declaration of a charge in favour of the 
plaintiff as in the present case. It was also 
urged for the respondent that the date of 
the purchase by the respondent’s predecessors 
in execution of the decree in o. s. No. 24 of 
1917 that is 8bh April 1929 should be the date 
from which time should be reckoned. It is 
true no doubt on that date there was a 
purchase by the defendant’s predecessors but 
the plaintiff continued to remain in posses¬ 
sion and when his possession was threatened 
he did put forward a claim in execution 
proceedings and the Courts therein did work 
out the relative rights of the plaintiff and 
the auction purchasers and the final result 
was the declaration made in favour of 
the plaintiff by the High Court. From 
the date of that declaration the suit is 
in time. We therefore disagree with the 
learned Subordinate Judge of Madura that 
the suit is barred by limitation and set 
aside the dismissal of the suit. 

[ 10 ] On the merits, a point was sought 
to be made for the respondent that the 
respondent would be entitled to a right of 
contribution or at any rate to a diminution 
of the liability because of two facts: (i) 
The exclusion of about 20 acres in item 2 
from delivery of possession to the auction 
purchasers which continued to remain in 
plaintiff’s possession and (2) about 2 acres 
53 cents were purchased by one Venka- 
toswara Aiyar at a revenue sale. This is 
a question which cannot be decided now 
for the first time. Wo do not find it raised 
specifically in the written statement and 
there was no issue framed to cover this con- 
tention. It also appears to us that this con. 
tention was presumably not raised because 
the plaintiff was claiming only an amount of 
Rs. 5100 though his total claim was over 
Rs. 15,000 and any reduction on the grounds 
alleged by the respondent could not further 
reduce the plaintiff’s already reduced .claim. 
We therefore allow the appeal and grant 
decree in favour of the plaintiff for a sum 
of Rs. 5100 with further interest at six per 
cent, from the date of plaint with costs here 
and in the Court below. Time for redemp¬ 
tion— three months. 

c.r.k./n.s. Appeal allowed. 

[Case No* 216.] 

A. I. R. (33> 1946 Madras 426 
Koppuswami Aivar j. 

In Ye As'icvayti andot1ieys~~Appella'nts. 

Criminal Appeal No. 928 of 1945, Decided on 
‘25tb March 1946, from order of Chief Presidency 
Magistrate, Egmore, Madras, D/- 21st Dec. 1946. 


Hoarding and Profiteering Prevention Ordt. 
nance (1943), Ss. 2 (d), g and 13—Person in 
possession of camphor not carrying on trade 
is not dealer and cannot be convicted under 
Sections 9 and 13 for refusing to sell camphor. 

Where a person in possession of camphor is not 
shown to have carried on trade in camphor at any 
time, he is not a dealer within the meaning of 
S. 2 (d) and cannot be convicted of offences under 
Ss. 9 and 13 for refusing to sell that article to persons 
who have asked for it. [P 428 O 2; P 427 C 1] 

V. RajagopalacJiari and T. A. Bajagopal.^ 

for Appellants. 

Crown Prosecutor —for the Crown. 

Judgment. —The 13 accuced before Court 
who were trading as partners in stationery 
articles and other sundry articles have been 
convicted by the Chief Presidency Magistrate 
Madras, for an offence punishable under 
ss. 9 and 13, Hoarding and Profiteering 
Prevention Ordinance. 

[ 2 ] The case against them was that they 
had stock of camphor and refused to sell 
when two customers came and wanted to 
purchase it. The appellants’ case is that they 
were not dealers in camphor, that therefore, 
they told the customers that they were not 
dealing in camphor and had no stock for sale. 
Evidence has been let in that in a room in 
which they had their stock, camphor was 
found in some unopened packets. The ap¬ 
pellants admitted that two persons came 
and asked for camphor, and that they told 
them that they had no camphor for sale as 
they were not dealing in it. There is no 
evidence to show that the appellants were 
dealers in camphor. The word dealer has 
been defined under S. 2 (d), Hoarding and 
Profiteering Prevention Ordinance, as a 
person carrying on business by selling any 
article whether wholesale or retail. There is 
absolutely no evidence to show that these 
appellants were carrying on trade in camphor 
at any time. As a matter of fact, four persons 
were examined to show that they were not 
dealing in camphor and they had not been 
cross examined by the prosecution. The only 
evidence is that in a room in the buildii^ 
in which they had stock, camphor was found. 
Unfortunately the appellants tried to let m 
evidence to show that this camphor belonged 
to D. W. 5 which has been rightly disbelieved 
by the Magistrate, and there is also evidence 
that the packets in which camphor was kept 
showed that they were despatched from 
Bombay to Madras by appellant 1 to his own 
address. But that will not help the prosecution 
because it will only show that acousw 
was in possession of camphor obtained 
by him from Bombay. The charge is not 
for being in possession of camphor but for 
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refusing to sell camphor when it was demand¬ 
ed. If the appellants are not dealers as 
defined under the Ordinance, then they are 
not liable to be punished for the offence with 
which they have been charged. I, therefore, 
set aside the convictions and sentences and 
acquit the appellants. The fine, if already 
collected, will be refunded. 

o.R.K./v.B. Conviction set aside. 


[Case No. 217.] 

A. I. B. (33) 1946 Madras 427 
Leach C. J. and Lakshmana Rao J. 


Penta Govindu and another — 

Appellant 


V. 

Medida Venkatapathi and others — 

Pespondejits. 

Second Appeal No. 1229 of 1945, Decided on 
21st February 1946, from decree of Sub-Judge, 
Coconada, in A. S. No. 93 of 1943. 

Hindu Law — Widow —Alienation by — 
Legal necessity — Production of evidence oi 
necessity in support oi alienation and evi. 
dence oi enquiry by alienee impossible owing 
to lapse of time — No ground for suspecting 
genuineness of transaction — Inference in 
favour of validity of alienation is justified — 
Widow selling valuable property for small sum 
to her brother — Intention to benefit members 
of her own family apparent — No presumption 
tn favour of validity can be drawn. 

Where owing to the lapse of time it is impossible 
to produce evidence of necessity in support of an 
alienation by a Hindu widow or evidence of inquiry 
by the alienee and there is no ground for suspect¬ 
ing abuse by the widow of her power to alienate 
for a necessary purpose, the Court can disregard the 
ordinary rule of Hindu law and draw an inference in 
favour of the validity of the alienation. In such 
circumstances it would be unreasonable not to recog¬ 
nise an exception to the rule; otherwise grave in¬ 
justice might result. It would, however, bo wrong to 
draw an inference in favour of validity if there 
are grounds for suspecting the genuineness of the 
transaction. Where a reasonable doubt docs exist 
the Court should refuse to draw the presumption. 
Thus, the fact that the widow sells valuable wet 
lands for a very small sum to one of her brothers 
who later shares them with another brother cer¬ 
tainly gives reason for suspecting that her intention 
was to benefit the members of her own family. In 
these circumstances it would not be equitable to 
draw a presumption in favour of the validity of 
the sale: Case law relied on. [P 429 C 2; P 430 C 1] 
Hindu Law — 

(’41) Mulla, Page 186, Pt. (w). 

(•33) Mayne, Page 486, Pt. (1). 

P. Soinasundaram and P. Siiryanarayana _ 

for Appellant. 

K. Umamaheswaram and K. Kameshvara Rao 

— for Respondents. 

Leaoh C. J. — This appeal relates to tlie 
succesaion to the estate of one Penta Kon- 
dayya, who died about tbe year 1880. He 
was survived by his wife, Paddamma alias 


Papamma, who lived until ist September 
1926. Appellant i avers that he is the 
reversioner to the estate and has assigned 
to appellant 2 a half share of the rever¬ 
sionary rights claimed by him. On 23cd 
August 1998 the appellants filed in the Court 
of the District Munsif of Peddapuram the 
present suit for possession of Kondayya’s 
estate, which according to them consists of 
90.83 acres of dry land in Peddapuram 
and 5.94 acres of wet land in Kattamuru. 
Plaintiff 1*8 son was in possession of 
20 acres of the dry lands and he was made 
defendant 1 in the suit. The rest of the 
dry lands were in the possession of defen. 
dants 2 to 4. On 25th April 1883, the widow 
sold to her brother M. Kondayya, all the 
wet lands for a sum of Rs. 100. On 15th May 
1891 M. Kondayya conveyed by deed of gift a 
half of the wet lands to bis brother, Polayya. 
M. Kondayya and Polayya are dead. M. 
Kondayya is represented by his sons, de¬ 
fendants 5 and 6 and Polayya by his sons and 
grandson, his sons being defendants 2 and 3 
and his grandson defendant 4. The District 
Munsif dismissed the suit. He held that it had 
not been established that plaintiff 1 was 
the nearest reversioner to tbe estate and 
that it had not been proved that the lands 
in suit had belonged to Kondayya. The 
plaintiffs appealed to the Subordinate Judge 
of Coconada who reversed both these find¬ 
ings. He granted a decree for possession of 
the dry lands bub refused reliefs in respect 
of the wet lands as he considered that there 
was nothing to show under what circum¬ 
stances the widow had conveyed these lands 
to her brother, M. Kondayya and that it 
was to be presumed that tbe alienation was 
for a necessary purpose. 

[ 2 ] The plaintiffs have appealed against 
the dismissal of their claim for possession of 
the wet lands. Defendants 2 to 4 have 
filed a memorandum of cross objections in 
which they say that tbe Subordinate Judge 
erred in holding that plaintiff 1 was the 
nearest reversioner to Kondayya’s estate 
and that Kondayya died possessed of the 
dry lands in suit. This being a second ap. 
peal, the findings of the Subordinate Judge 
on questions of fact are binding on us, pro¬ 
vided, of course, that there is evidence to 
support them, which is the case here. The 
pedigree which the Subordinate Judge held 
plaintiff 1 had established is as follows ; 

( See lyedigree on page J2S. ) 

[ 4 ] Plaintiff 1 gave evidence in proof 
of this pedigree and further support is 
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PENTA -KAMUDU 


A. 


Gangayya Tammayya 


Eazniah Putrayya (died issueless) Eamayya (died) Eondayva 

I _ I (died) 

I. I I I -1 = 

Govidu Tafcayya Polayja (died) Venlkatarayada Tammayya Paddamma alias 

(plaintiff 1) (died) (died) (died) Papamma (widow) 

I died in August 

Eondayja ( deft. 1) 1926 


provided by a will left by Paddamma 
dated 26 th July 1926. In their written state¬ 
ment the contesting defendants did not deny 
that plaintiff 1 was the nearest rever¬ 
sioner, but merely put him to proof of 
the fact. At no stage of the case was it sug¬ 
gested that there were descendants of Penta 
Kamudu alive other than plaintiff i and 
his son. In the course of his argument 
in this Court the learned counsel for the 
contesting respondents stressed the fact that 
plaintiff 1 had not expressly stated in his 
evidence that the sons of Kamayya were 
dead. This is so, but there was no suggestion 
made on the other side that they were alive 
and a statement made by Paddamma in 
her will indicates that they were dead. She 
describes Kondayya, plaintiff I'a son, as 
her nearest heir. Strictly speaking this is 
not correct, because his father, plaintiff 1, 
is her nearest heir, but the statement justi¬ 
fies the conclusion that this line was the 
only line to survive. 

[5] The real controversy in the Court be¬ 
low was whether Gangayya and Tammayya 
were brothers. The Subordinate Judge ac¬ 
cepted the evidence of plaintiff i which 
is to the effect that his father had told 
him that they were brothers, but the matter 
does not rest there. In her will Pad- 
damma described Gangayya as her “elder 
father-in-law.” There is here certainly suflQ- 
cient evidence to support the finding of 
the Subordinate Judge that plaintiff 1 is 
the reversioner to Kondayya’s estate. The 
learned counsel for the contesting respon¬ 
dents has admitted that there is sufficient 
evidence on the record to justify the finding 
of the Subordinate Judge that the wet lands 
in suit belonged to Kondayya and sufficient 
evidence to support his finding with regard 
to a portion of the dry lands. The dry lands 
are held under pattas bearing survey Nos. 
47/1 and 45/1 respectively. The suggestion is 
that the evidence does not justify the find¬ 
ing with regard to Survey No. 47/1. In the 
jilaint this property was described as Survey 
No. 47/4, but it is obvious that this was a mis¬ 


take for 47/1, as the Subordinate Judge has 
pointed out. The original survey numbers 
were Nos. 641 and 643 respectively. In her 
will Paddamma described the properties in 
suit as belonging to her husband and we 
agree with the Subordinate Judge that when 
the document exhibited in the case are 
considered in conjunction with the statement 
in the will the only reasonable conclusion is 
that Kondayya died possessed of all the pro¬ 
perties descrffied in the plaint. 

[6] We have now to decide whether the 
Subordinate Judge was right in refusing the 
plaintiffs a decree for possession of the wet 
lands. In refusing this relief, the Subordi¬ 
nate Judge relied on the judgments of this 
Court in 36 M. L. W. 186^ and A. I, R. 1938 
Mad. 800.® Before discussing those oases we 
think it necessary to refer to earlier pro¬ 
nouncements of the Privy Council. In 48 
I. A. 249 : 44 cal. 186,® while recognising that 
in a suit in respect of an alienation by a 
Hindu widow of property belonging to her 
husband’s estate the burden of proving legal 
necessity lies upon the purchasers, their 
Lordships referred to the weight to be at- 
tacbed to recitals in the deeds when direct 
evidence is not available. In delivering the 
judgment of the Board, Lord Buckmaster 
L. C. said : 


[7j “But iu suoh a case as the present their 
liOrdships do not think that these recitals can be 
disregarded, nor on the other band, oan any ^@<1 
inflexible rule be laid down as to the proper weight 
which they are entitled to receive, H the deeds 
were challenged at the time or near ^ the date of 
their execution, so that independent evidence would 
be avaUable, the recitals would deserve but slight 
consideration, and certainly should not be acc^ted 
as proof of the facts. But, as time goes by, and all 
the original parties to the transaction and all those 
who could have given evidence on the relevant 
points have grown old or passed away, a recital 
consistent with the probability and oiroumstances 

1. (’32) 19 A. I. B. 1932 Mad. 762: 139 I* 0. 766 •' 
36 M. L. W. 186, Kumaraswami Mudaliar v. 

Naravanswami. ^ ^ 

2. (’38) 25 A. I. R. 1938 Mad. 300 : 179 I. 0. 1<6» 
Thimmanna Bbatta v. Rama Bbatta. 

3. (*16) 3 A. I. R. 1916 P. O. 110 : 44 CaJ. 188 . 
43 I. A. 249 ;3e I. C. 420 (P. C.), Banga Chandra 
V. Jagat Eishore. 
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of the case, assumes greater importance, and can¬ 
not lightly be set aside; for it should be remem¬ 
bered that the actual proof of the necessity which 
justified the deed is not essential to establish its 
validity. It is only necessary that a representation 
should have been made to the purchaser that such 
necessity existed, and that he should have acted 
honestly and made proper enquiry to satisfy him* 
self of its truth. The recital is clear evidence of the 
representation, and, if the circumstances are such 
as to justify a reasonable belief that an enquiry 
would have confirmed its truth, then when proof of 
actual enquiry has become impossible, the recital, 
coupled with such circumstances, would be suffi¬ 
cient evidence to support the deed. To hold other* 
wise would result in deciding that a title becomes 
weaker as it grows older, so that a transaction — 
perfectly honest and legitimate when it took place, 
— would ultimately be incapable of justification 
merely owing to the passage of time." 

[8] The next case is 471. A. 6 : 43 Mad. 541.* 
This was an appeal to the Privy Council 
from a judgment of this Court which con. 
tained the following statement of law: 

[9] "It is not disputed that the onus lay upon 
the defendant to prove the necessity for the sale, 
but having regard to the great lapse of time since 
the transaction took place, that is, about 82 years, 
perhaps the highest on record, it will not be 
reasonable to expect such full and detailed evi¬ 
dence as to the state of things which gave rise to 
the sale in question as in the case of alicuations 
made at more or less recent dates. In such cir¬ 
cumstances, presumptions are permissible to fill 
ill the details which have been obliterated by 
time.” 

ClO] Their Lordebips accepted this state¬ 
ment without ciualification. In an appeal 
from the Bombay High Court, 49 I. A. 51: 4G 
Bom. 48J,® the Privy Council had to con¬ 
sider the validity of a permanent lease 
granted by a shebait nearly lOO years 
before the suit. Their Lordahips held that 
as it was not possible to ascertain what 
were the circumstances under which the 
lease was granted the Court should assume 
that it was made for necessity and so 
valid. Lord Buckmaster who delivered the 
judgment in this case also said : 

CHj "At the lapse of 100 years, when every 
party to the original transaction has passed away, 
and it becomes completely impossible to ascertain 
what were the circumstances which caused the 
original grant to be made, it is only following the 
policy which the Courts always adopt, of securing as 
fat as possible quiet possession to people who are 
in apparent lawful bolding of an estate, to assume 
that the grant was lawfully and not unlawfully 
made.” ^ 

[ 12 ] Although the alienation in that case 
was not by a Hindu widow the shebait’s 
power of alienation only arose on necessity, 

4. (’20) 7 A.I.R. 1920 P.C. 64 : 43 Mad 541 : 47 

I. A. 6 : 65 I, C, 538 (P.C.), Cbintamani Bhatka 

Venkata Reddi v. Rani Sahoba of Wadhwan 

5. (’22) 9 A.I.R. 1922 P.C. 163 : 46 Bom. 431: 

Magairam Sitaram 

V. Kasturblrai Manlbhal. 


36 h. W. 186 ' was decided by Venkatasubba 
Rao and Curgenven JJ. who in the course 
of tUeir judgment said that it was well 
settled that when a long period had elaps- 
ed between an alienation and the suit to set 
it aside, presumptions were permissible to 
dll in the details which bad been obliterated 
by time and that the rule applied nob only 
where there were recitals in deeds but 
where there are not. This judgment was 
quoted with approval by Madhavan Nair 
and King JJ. in A. I. R. 1938 Mad. 300.^ 
Where owing to the lapse of time, it is 
impossible to produce evidence of necessity 
in support of an alienation by a Hindu 
widow or evidence of inquiry by the alienee 
and there is no ground for suspecting 
abuse by the widow of her power to 
alienate for a necessary purpose, we con- 
sider that the cases quoted provide ample 
authority for the Court disregarding the 
ordinary rule of Hindu law and drawing 
an inference in favour of the validity of 
the alienation. In such circumstances it 
would bo unreasonable not to recognise 
an exception to the rule; otherwise grave 
injustice might result. It would, however, 
be wrong to draw an inference in favour 
of validity if there are grounds for sus¬ 
pecting the genuineness of the transaction. 
Where a reasonable doubt does exist the 
Court should, in our judgment, refuse to 
draw the presumption. 

[13] Now, what is the position here? The 
deed by which Paddamma conveyed the 
wot lands to her own brother contains no 
recital, but the fact that she purported to 
sell to such a close relation nearly six acres 
of valuable wet land for the sum of Rs. lOO 
is sufficient in itself to cast doubt on the 
validity of tho transaction. The Subordinate 
Judge wrongly stated that the cousidera- 
tion for tho sale was Rs. 500. The price 
which tho deed says was paid, Rs. 100, 
works out at something less than Rs, i7 
per acre. Then there is the further fact that 
the brother to whom the property was 
conveyed made a gift of a half of it to an- 
other brother eight years later. If by reason 
of family necessity, Paddamma was com¬ 
pelled to sell tho wet lands it is unreason¬ 
able to suppose that she would have to 
sacrifice them for ns. lOO, The fact that 
she sold the lands for such a small sum 
to one of her brothers who later shared them 
with another brother certainly gives rea¬ 
son for suspecting that her intention was 
to benefit tho members of her own family. 
In these circumstances it w’ould not be 
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lequitable to draw a presumption in favour 
lof the validity of the sale and we must 
hold that the plaintiffs are entitled to 
possession of the wet lands as well as dry 
lands. The decree of the Subordinate Judge 
will be amended accordingly. The appellants 
are entitled to the costs of the appeal 
which will be paid by the respondents 
according to their respective interests in 
the properties in suit. The memorandum 
of cross-objections is dismissed with costs 
in favour of the plaintiffs. The plaintiffs 
are also entitled to costs in all the Courts 
below. The case will be remanded to the 
trial Court with directions to ascertain 
under O. 20, H. 12, Civil P.C. what the plaintiffs 
are entitled to by way of mesne profits, both 
past and future, and to pass a final decree. 

c.r.k./n.s. Case remanded, • 

[Case No, 218.] 

A. I. R. (33) 1946 Madras 430 

Leach C. J. and Lakshmana Rao J. 

In re Someshwar N. Shelat — Accused. 

Criminal B. C. No. 124 and Case Referred No. 6 of 
1946, Decided on 7th March 1946, from order of 
Chief Presidency Magistrate, Egmore, Madras, 
D/- 22Dd January 1946. 

Criminal P. C. (1898), S. 162—Police C^licer— 
Special OlCicer empowered by Madras Govern- 
ment under S. 12 (3) of Hoarding and Profite¬ 
ering Prevention Ordinance is Police Officer 
within S. 162, Criminal P. C. and S. 25, 
Evidence Act. 

A special officer of tbo Commercial Tax Depart¬ 
ment who has been empowered in this behalf by 
the Provincial Government of Madras in exercise 
of the powers conferred on them by S. 12 (3), 
Hoarding and Profiteering Prevention Ordinance, 
introduced by the amending Ordinance No. 63 
[LIII] of 1944, is a Police officer within the meaning 
and for the purpose of S. 162, Criminal P. C. 

S. 25, Evidence Act. [P 430 C 1 ; P 431 C 1, 2] 

Cr. P. C.— 

(‘46) Cbitaley, S.'162, N. 3a. 

(’ll) Mitra, Page 494, Para. 502A. 

K. S. liajagopala Iyengar—tor Accused. 

Crown Prosecutor —for the Crown. 

Leach C. J. — Under the provisions of 
s. 432 , Criminal P. C., the Chief Presidency 
^lagistrate has referred for the opinion of 
this Court the following question of law: 

[2] “Whether a special officer of the Commer- 
cial Tax Department who has been empowered 
in this behalf by the Provincial Government of 
Madras in exercise of the powers conferred on 
them by S. 12 (3), Hoarding and Profiteering 

Prevention Ordinance introduced by the amend- 
ling Ordinance No. 53 [IjHI] of 1944, is a Police 
.Officer within the meaning and for the purpose of 
S. 162, Criminal P. C. end S. 25, Evidence Act. 


[8] Sub-section (3) of S. 12, Hoarding 
and Profiteering Prevention Ordinance was 
inserted therein on ISth December 1944 by 
the amending Ordinance 63 [liiu] of that 
year. The sub-section reads as follows : 

[4] “The Controller General and such inspec¬ 
tors or other officers as may be empowered by tbe- 
Central or Provincial Government in this behalf 
shall, within the respective areas for which they 
are appointed, have power to investigate all of¬ 
fences punishable under this Ordinance, and in 
conducting any such investigation shall, within 
the said areas, have all the powers, datiea, privi¬ 
leges and liabilities of an officer In charge of a 
police station under the Code of Criminal Pro¬ 
cedure, 1898, when investigating a cognisable of¬ 
fence within the limits of his station.” 


[ 5 ] Section 162, Criminal P. 0., states that 
QO statement mad© by a person to a Police 
Officer in the course of an investigation 
under chap, xiv shall, if reduced into 
writing, be signed by the person making 
it. The section provides the circumstance 
in which such a statement can he used. 
When a witness whose statement has been 
reduced into writing is called for the prose¬ 
cution, the Court shall at the request of the 
accused refer to the writing and the accused 
shall be furnished with a copy of it in order 
that any part of the statement, if duly pro- 
ved, may be used to contradict the witness 
in the manner provided by S. 146, Evidence 
Act. When a part of the statement is so 
used, any other part may be used in the 
re *6 s ami nation of the wifcnesSi but for e 
purposes only of explaining any matter re- 

ferred to in his cross-examination. Sub-sec¬ 
tion (2) of S. 162 excludes from its operation 

a statement falling .within the provi^ons of 

q 92 (i) Evidence Act, and does not affect the 
provision of s. 27 of that Act. Section 32 
( 1 ), Evidence Act, relates to a statement 
made by a person as to the cause of bis 
death or as to any of the circumstances of the 
transaction which resulted in bis death, m 
cases in which the cause of that person’s death 
comes into question. Section 27 contains a 
proviso to ss. 25 and 26 . Section 25 s^tes 
that no confession made to a Police Officer 
shall be proved as against a person accused of 
an offence. Section 26 says that no confes- 
Sion made by a person whilst he is in the 
custody of a Police Officer, unless it be 
made in the immediate presence of a Magis¬ 
trate, shaU be proved against him. Section 
27 says that when a fact is deposed 
discovered in consequence of 
ceived from a person accused of the 
in the custody of a Police Officer, so much 

of such information, whether ^ 

a confession or not, as relates distinctly 
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the fact thereby discovered, may be proved. 
Therefore the law places very limited uses 
on a statement made to a Police Officer. 

[6l Under sub-s. (8) of S. 12, Hoarding 
and Profiteering Prevention Ordinance, the 
Provincial Government have given certain 
officers of the Commercial Tax Department 
power to investigate offences under the 
Ordinance within tbeit respective jurisdio. 
tions. In making the reference, the learned 
Chief Presidency Magistrate has pointed out 
that ever since the Ordinance has been in 
force it has been the practice for these 
officers to begin an investigation after a 
complaint has been made to them by raiding 
the place of business of the dealer who is 
accused of having committed an offence, or 
any place where goods believed to belong to 
him are suspected of having been hoarded 
and seizing such goods and account books. 
The investigating officer then draws the 
attention of the dealer to all the circum. 
stances which point towards his guilt and 
calls upon him to give an explanation. The 
dealer’s explanation is reduced to writing 
and is signed by him and attested by wit. 
nesses. Some times the explanation is in¬ 
corporated in the search list itself. In such 
a case the dealer may sign a statement pre¬ 
pared by the investigating officer in which 
he not only acknowledges the seizure of 
certain articles from his shop or godown, 
but also confesses that be has given a state¬ 
ment in respect of them. For example, the 
statement may say that he first told the 
investigating officer that he had no stock of 
certain goods, but that on a search being 
made such goods were found on his pre¬ 
mises. It has apparently also been the 
practice to take similar statements from 
persons acquainted with the facts of the case 
and get them to sign their statements. If a 
witness turns hostile ho is confronted by 
the prosecution with the statement given to 
the investigating officer. If an investigating 
officer is a police officer within, and for the 
purpose of, S. 1C2, Criminal P. C., this prac- 
bice is obviously illegal. That he is a police 
officer within the meaning of the section we 
have no doubt whatever. Section 12 ( 3 ), 
Hoarding and Profiteering Prevention Ordi- 
nance, expressly gives him all the powers, 
duties and privileges of an officer in charge 
of a police station under the Code of Crimi, 
nal Procedure, 1808, when investigating a 
cognisable offence within the limits of his 
station. Therefore, be has the full status of 
a police officer and his powers and duties 
must be limited to those of a police officer 


under the Code of Criminal Procedure which 
means that he has no right in an investi¬ 
gation under the Ordinance to require a 
person to sign a statement and where such 
a statement is reduced to writing it can 
only be used in accordance with the pro¬ 
visions of S. 162, Criminal P. C., or S. 27» 
Evidence Act. 

[7] In his statement of the case the 
Chief Presidency Magistrate has expressed 
the opinion that if the question is to be 
answered in the way in which we answer 
it, it will create insuperable difficulties in 
making investigations under the Hoarding 
and Profiteering Prevention Ordinance. The 
Court is not concerned with such difficulties. 
It can only state the law at the time when 
this reference was made and the answer to 
the question referred is that the officers 
appointed to investigate these offences are 
police officers within the meaning of the 
Code of Criminal Procedure and the Code 
of Criminal Procedure applies to statements 
recorded by them. The learned Crown Pro¬ 
secutor has drawn our attention to the fact 
that the Government of India by Ordinance 
1 [l3 of 194C has repealed Ordinance 53 CLiii] 
which means the deletion of sub s. (3) of 
S. 12 , Hoarding and Profiteering Prevention 
Ordinance. The repealing Ordinance was 
published in the Fort St. George Gazette on 
22nd January 194C, the date on which this 
reference was made. The position is now 
that investigating officers under the Hoard¬ 
ing and Profiteering Prevention Ordinance 
are no longer Police Officers within the 
meaning of the Code of Criminal Procedure 
but the answer to the reference given applies 
to all cases which were pending before the 
repeal of sub-s. (3) of S. 12 of the main 
Ordinance. 

C.R.K./v.R. He/crcnce answered in 

the affirmative. 

[Case No. 219.] 

A. I. R. (33) 1946 Madras 431 

Leach C. J. and Lakshmana Rao J. 

Sri Rajah Kotaoiri Madhavarao Baha¬ 
dur Zamindar and others—Appellants 

V. 

Vutukuru Papayya Rao — Respondent. 

Letters Patent Appeal No. 17 of 1945, Decided 
on 29lh November 1945, from judgment of 
Chandrasekhara Aijat J,, D/- 16th Febrmuy 
1945, in S. A. No. 495 of 1944. 

Civil P. C. (1908), S. 11—Decision in rent suit 

by Revenue Court having no jurisdiction _ 

Decision confirmed in appeal—Rent decree of 
Revenue Court held, was nullity and could not 
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■operate as res judicata—Madras Kstates Land 
Act (1 of 1908), S. 77. 

A suit was filed by the zamindars in the Court 
of District Munsif against the Government, defen¬ 
dant 1 for a declaration that the Government 
had illegally enfranchised the lands referred to in 
the plaint. The plaintiffs also asked for an injunc¬ 
tion restraining the Government from collecting 
quit rent from the tenants, defendants 2 and 3, in 
whose favour a "patta had been granted by the 
Government. There were other similar suits against 
other tenants. It was contended by the plaintiffs 
that the lands were the subject-matter of a post 
settlement service inam granted to the predecessors 
of defendants 2 and 3, while the Government con- 
tended that it was a pre-settlement inam and 
hence there was a lawful enfranchisement. The 
suit was decreed as prayed for. In appeal to the 
Subordinate Judge filed by the Government, os 
also by the tenants, the decree was confirmed, so 
far as the Government was concerned, but as 
regards defendants 2 and 3 they were held liable 
to pay rent to the zamindars in respect of the 
lands held by tbem, i. e., they were held under a 
post-settlement inam, but the direction about th^ 
delivery of possession was varied as it‘was con¬ 
sidered that the inam covered merely the mela- 
warm right. In the second appeal filed by the 
Government, in which the plaintiffs and defen¬ 
dants 2 and 3 were made respondents, it was 
found by the High Court that the inaros were pre- 
settlement inams, which meant that the land ^^3 
vested in the Government and the plaintiffs* suit 
against Government was dismissed, but the High 
Court inconsistently further directed that the decree 
passed by the Subordinate Judge against defendants 
2 and 3 should stand. As a result of the High 
Court’s decision defendants 2 and 3 refused to pay 
rent to the zamindars and paid quit rent to 
the Government. The present plaintiffs, the succes¬ 
sors to the zamindari filed a rent suit for years 
1931 to 1933 in the Revenue Court against defen¬ 
dant 2 which was decreed and was also confirmed 
in appeal. The second rent suit for the years 
1934 to 1936 was also decreed ex parte. In the 
third rent suit for the years 1937 to 1939 filed by 
the plaintiffs it was contended by the defendant 
that the Revenue Court had no jurisdiction as the 
land did not form part of an estate : 

Held that as it bad been finally decided by the 
High Court that the titles to the lands were in the 
Government no suit would lie in a tn 

and as the Revenue Courts bad no 
entertain the rent suits, the rent . rpi . 

lities and could not operate as res 
appellate decree confhming the decree of tjie lower 

Court pasred —X first CouTt 

3 X 0 “ fnot^ that the deoreo j" ^ 
was passed ex pirle made no d.tterence^^ ^ ^ 

Held further that in other cases where the 

tenants did not appeal Qga.mst the 
District Munsif the position was quite different. 
The zamindars obtained possession of land binder 
the decree passed by the District Munsif, or the 
tenants in consequence of the decree surrendered 
possession to the zamindars and the zamindars 
were recognised by the Government as 
'nattadars The ryots who accepted tenancies from 
fhe zamindars were bound to fulfil their obligations 
as tenants. The zemindars were, however, not en¬ 
titled to treat the tenancies as being tenancies 
within the meaning of the Madras Estates Land 


A. li Bi 

Act and hence could not sue for arrears of rent 
in a Revenue Court. Civil . Court alone had juris¬ 
diction. [P 434 0 2] 

P, Somasundaram — for Appellants. 

P. Satyanaryana Bao — for Respondent. 

Leaoli G. J. —This appeal raises a diffi¬ 
cult question of law. In order to understand 
the position we have to go back to the year 
1921. In that year the zamindars of Gam- 
palagudem hied a suit, o. s. No. 352 of 1921, 
in the Court of the District Munsif of 
Bezwada for a declaration that the Govern¬ 
ment had illegally enfranchised the lands 
referred to in the plaint. They asked for an 
injunction restraining the Government, 
defendant l, from collecting quit rent from 
defendants 2 and 3 in whose favour a patta 
had been granted by the Government. 
Against the tenants the plaintiff asked for a 
decree for possession of the lands and mesne 
profits. The plaintiff’s case was that the 
lands were the subject-matter of a post-settle¬ 
ment service inam granted to the predeces- 
sor-in-title of defendants 2 and 3. The 
Government defended the suit on the ground 
that the inam was in fact a pre.settlement 
inam and consequently there had been a 
lawful enfranchisement. Defendants 2 and 3 
supported the Government in this conten¬ 
tion. On 22nd December 1922 the 
Munsif granted a decree as prayed. The 
Government filed an appeal to the Court ot 
the Subordinate Judge, as also did the ten¬ 
ants. By a judgment dated 26 th February 
1926 the Subordinate Judge confirmed the 
decree of the District Munsif so far as it 
affected the Government. So far as the ten- 
ants were concerned he accepted the District 
Munsif’s declaration that they were liable to 
pay rent to the zamindars in respect of the 
lands held by them, in other words he found 
that they were held under a post sefcfclemenfc 
inam; but he varied the District Munsif s 
direction for delivery of possession as he 
considered that the inam covered merely 
the melwaram right. The direction for la¬ 
ment of mesne profits was yaci^d. Ihe 

Government appealed to 
second Appeal No. 280 of 1927. The plaintiffs 
and the tenant-defendants were 
respondents to the appeal. It was heard Dy 
Kamesam and Madhavan Nair JJ. along 
with 189 other second appeals, in which m 

same questions were involved. By 

dated 18th December 1931 covering all the 

appeals the learned Judges held that the 

Subordinate Judge had erred in 

inams as poat-settlement inams. 

as a fact that they were all pre.settlement 
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inams, which meant that the title to the 
lands was vested in the Government. This 
decision was binding on the Government 
and on the respondents to the appeals. The 
learned Judges, however, inconsistently 
directed that the decrees passed by the 
Subordinate Judge against the inamdars 
should stand. 

[2] During the hearing of the 190 appeals 
certain tenants who had not appealed from 
the decrees passed against them by the 
District Munsif and were not parties to the 
second appeals filed by the Government, 
applied to the Court to be made parties. 
Their applications were dismissed. In the 
part of his judgment which dealt with 
these applications Kamesam J. acknowledged 
that on the findings arrived by the Court, 
strictly speaking, the zamindars* suits should 
be dismissed, not only against the Govern- 
ment, but also against the inamdars. It was 
suspected that some of them had been 
colluding with the zamindars against the 
Government. In the circumstances the Court 
was not prepared to interfere with the 
decrees of the Subordinate Judge to the 
extent to which they affected the tenants. 
The learned Judge added that the only 
result of the Court’s conclusions in the 
second appeals was that the zamindar^s 
suits against Government were dismis- 
sed, “but they get a decree for possession 
against the village servants and if they 
submit to it, it is their own fault.” The words 
“ if they submit to it” presumably relate to 
the inamdars who bad not appealed against 
the decrees of the District Munsif. 

[3] As a result of the finding of Ramesam 
and Madhavan Nair JJ. that the title to the 
land was vested with the Government and 
not in the zamindar defendants 2 and 3 in 
O. S. No. 352 of 1921 refused to pay rent to 
the zamindar and paid quit rent to 
Government. On 21st September 1934 the 
present plaintiffs, the successors to the 
zamindari, instituted a rent suit in the 
Revenue Court against defendant 2 for rent 
claimed to be due in respect of fasli 1341, 
1342 and 1343 corresponding to the years 
1931.32,1932-33 and 1933-34. Defendant 2 raised 
the objections which were raised by him in 
O. s. NO. 852 of 1921, but they were overrul¬ 
ed and the suit was decreed. He appealed to 

, the District Judge under s.192 of the Madras 
Estates Land Act, read with s. 96, Civil 
I*. C. The appeal was dismissed and no 
second appeal was filed. On I6th March 1937 
the plaintiffs filed in the Revenue Court 
Summary suit No. 90 of 1937 to recover 
1946 M/55 & 56 


from defendant 2 the rent claimed to be 
due for the years 1934.35, 1935 36 and 
1936 37. He did not defend the suit and a 
decree was passed ex parte. On I4th August 
1941, the plaintiffs filed the suit which has 
given rise to the appeal. It was filed in the 
Revenue Court in respect of the rent due 
for the years 1937-88, 1938-39 and 1939-40. 
Here again the only defendant was defen. 
dant 2 in o. S. No. 352 of 1921. The defen¬ 
dant pleaded that the Revenue Court had no 
jurisdiction as the land did not form part of 
an estate and that he was holding the land 
under a patta from Government. The Deputy 
Collector decreed the suit, but on appeal 
to the District Court his decision was 
reversed and the suit was dismissed. The 
plaintiffs appealed to this Court. The appeal 
was heard by Chandrasekhara Aiyar J. who 
agreed with the District Judge. The pr^ent 
appeal is from the judgment of the learned 
Judge under cl. 15 of the Letters Patent. 

C4] Chandrasekhara Aiyar J. held that the 
decision of this Court in S. A. No. 280 of 
1927 conclusively decided the question with 
regard to the ownership of the land and 
that the decision of Ramesam and 
Madhavan Nair JJ. to leave the decree of 
the Subordinate Judge untouched as far as 
the tenants were concerned did not operate 
as res judicata on the question of their 
liability to pay rent to the zamindars. While 
accepting that the judgments of Ramesam 
and Madhavan Nair JJ. fully settled the 
controversy as to whether the lands were to 
be regarded as ryoti or ryobwari lands the 
plaintiffs say that inasmuch as the learned 
Judge did not set aside the declaration of 
the Subordinate Judge with regard to the 
liability of the tenants to pay rent to the 
zamindar to this extent the decree opera¬ 
ted as res judicata in their favour. 

[5] This question has come before this Court 
on three previous occasions, once before 
Venkataramana Rao J. and twice before 
King J. The judgments delivered by them 
are in conflict. The judgment of Venkata- 
ramana Rao J. was delivered in S. A. nos. 79 i 
and 792 of 1934 on 9th November 1938. 
He was of the opinion that it was not 
really a question whether the doctrine of 
res judicata applied, but whether the zamin- 
dars were entitled to maintain suits for 
rent as it had been definitely decided that 
they had no title to the land, the title being 
entirely in the Government. Ho was of the 
opinion that there was nothing in law to 
pcecludo a tenant from pleading that the 
zamindars were no longer his landholders 
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and that he -was not bound to pay rent to 
him. 

[6] The question came before King J. in 
S. A. NOS. 1094 and 1095 of 1940 and NOS. 888 
and 914 of 1938. His judgment is dated 25th 
June 1942. He considered that the judgment 
of Ramesam and Madhavan Nair JJ. opera¬ 
ted as res judicata as against those tenants 
to whom relief has not been granted under 
O. 41 , R. 33, Civil P. C., that is against those 
who bad not appealed against the decree of 
the District Munsif and were not parties to 
the second appeals. The question again 
came before the learned Judge in civil revi¬ 
sion petitions nos. 2410 and 2411 of 1940 
where he expressed the same opinion. In his 
judgment now under appeal Chandrasekhara 
Aiyar J, agreed with Venkataramana Rao J. 

[ 7 ] As it was decided that the title to land 
was in Government and not in the zamin- 
dar, with great respect, we consider that it is 
very unfortunate that the suits which the 
zamindars filed in 1921 were not dismissed 
in their entirety. Aa Ramesam J. admitted 
that this course was the logical conclusion of 
the Court’s decision with regard to title, it is 
difficult to understand why the suits were 
not dismissed. The fact that the learned 
Judges suspected that there was collusion 
between some of the tenants and the zamin¬ 
dars does not appear to us to have any 
bearing. The failure to dismiss the suits has 
led to a very difficult situation and has 
given rise, and will continue to give rise, to 
further litigation. The decision cannot, how¬ 
ever be ignored and we must decide whe- 
ther’by reason of it the present holders of 
the estate are entitled to bring a rent suit 
against the defendant on the basis that he 
holds the lands under a darmilla inam. 

[8] We consider that Venkataramana Rao 
J. came to the correct conclusion. As it had 
been finally decided that the title to the 
lands was in the Government no suit for 
rent would lie in a Revenue Court. The 
plaintiffs could only have sued for rent if 
the title was in them and it was not. A 
person holding a patta from Government is 
entitled to say to the plaintiffs “ I am not 
your tenant and therefore you have no 
right to sue mo for rent.” 

[oil It is said on behalf of the plaintiffs 
that the decrees passed in the previous rent 
suits against the defendant in themselves 
operate*^as I'ea judicata. This contention is 
manifestly fallacious. As the Revenue Court 
had no jurisdiction to entertain those suits 
the decrees passed therein must be treated 

* 


as nullities and the same remark applies 
to the decree of the District Judge in the 
appeal from the decree of the Revenue 
Court in S. S. No. 223 of 1934. An appellate 
decree confirming a decree which is passed 
without jurisdiction can have no more 
validity than the decree of the first Court. 
The fact that the decree in s. S. No. 90 of 1937 
was passed ex parte also makes no differ¬ 
ence. It follows that we agree with the deci¬ 
sion of Chandrasekhara Aiyar J. and the 
appeal must he dismissed with costs. 

[lO] We wish to make it clear that our judg¬ 
ment is only intended to apply to the case 
of a tenant who appealed, to the Subordi¬ 
nate Judge from the District Munsif a 
decree and was a party to the subsequent 
second appeal, which is the case here. 
Where the zamindars obtained possession 
under the decree passed by the District, 
Munsif, or the tenant in consequence of the 
decree surrendered possession to him, the 
position is quite different. In the course of 
the arguments the Court was told that in 
such cases the zamindars have been recog¬ 
nised by the Government as the pattadars. 
The ryots who have accepted tenancies 
from the zamindars will be bound to fulfil 
their obli.gations as tenants, but, of course,| 
the zamindars will not be entitled to 
treat the tenancies as being tenancies 
within the meaning of the Madras Estates 
Land Act and therefore will not be able 
to sue them for arrears of rent in a 
Revenue Court. The civil Court alone will 

have jurisdiction. 

o. R. k./d. h. Appeal dismissed. 


[Case No, 220.] 

A. I. R- (33) 1946 Madras 434 

Vadsworth and Patanjali Sastbi JJ. 

Sree Najah Vadrevu Viswa Sundara 
Mow Bahadur — Appellant 

V. 

Yadlamannati Kusalaramayya (died) 
and others — Bespondents. 

Appeals Nob. 66 and 192 of 1941. on 

L8th AptU 1945, from decrees of Sub-Judge, 
dasulipatam, in O. S, No. 29 of 1937, 

Madras Agriculturists Relief ActJ4 

L938), S 3 . 3 U>) Proviso (D), 8 and 9 o 
nortgage impleading 

^urcLfer of mortgaged irvoul 

leld by Official Receiver-Sale d«d m 

3 f auction-purchaser not ourchaser 

:oming into force of Act—Auction-p 
^so owning certain villages m respect 

peshkusb and jodi t agricul- 

payable— Auction-purchaser held not agric 
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turist and could not claim relief under Ss. 8 
and 9 oi Act—Sons held could redeem mort« 
gage—Madras Estates Land Act (1 [Ij of 1908) 
S. 3 (5). 

In suit on a mortgage executed by defendant 1, 
defendant 6 who had purchased the mortgaged 
property from the Official Receiver claimed relief 
under Ss. 8 and 9, Madras Agriculturists Relief 
Act. It was contended that defendant-purchaser 6 
in auction sale was not entitled to the relief under 
the Act as he had no interest in the bypotheca till 
1939 and that he was not an agriculturist under 
the Act, as he bad purchased villages forming part 
of nn estate of which peshkusb and jodi amounted 
to nearly Rs. 1000. It was in evidence that though 
defendant 6 was a successful bidder in an auction 
held in 1937 by the Official Receiver, the sale-deed 
in bis favour was not executed by the Official 
Receiver till 20th January 1939 and also that de¬ 
fendant C purchased the said villages in 1935 itself. 
Defendants 2 and 3, sons of defendant 1 claimed 
that in the sale by the Official Receiver their 
interest in the property did not pass and that they 
were entitled to redeem their shares in the hypo- 
theca. Defendant 6 also contended that as defen¬ 
dants 2 and 3 were entiilod to relief as agriculturists 
that relief must be made available to him though 
be himself was not an agriculturist: 

Held, (i) that a mere contract of sale in favour 
of defendant 6 could not amount to an interest in 
the property so as to make defendant 6 liable to 
discharge the debt and that, therefore, be was not 
entitled to the benefits of the Act: {’39) 26 A. I. R. 
1939 Mad. 186, Ref. on ; [P 436 C 1] 

(ii) that defendant 6 was not an agriculturist on 
the date of the commencemeot of the Act as 
proviso D to S. 3 (h) of the Act applied; 

CP 436 C 1] 

(iii) that the mere fact that defendant 1 owned 

the property benami would not affect bis position 
as upder S. 3 (5), Estates Land Act, he being the 
titular owner was the person entitled to collect the 
rent and was, therefore, a landholder : (’41) 28 
A. I. R. 1941 Mad 244 and (’41) 28 A I. R. 1941 
Mad. 200, Rc/.; [P 436 C 2] 

(iv) that defendants 2 and 3 were entitled to 
redeem the mortgage as they remained the owners 
of their shares in the hypotbeca notwithstanding 
the sale by the Oflicial Receiver ; (’42) 29 A I. R. 
1912 Mad. 682 (F.B.); (’43) 30 A. I. R. 1943 Mad. 
652 and (’45) 32 A.I.R. 1945 Mad. 257, Re/.; 

CP 437 C 1] 

(v) that as defendants 2 and 3 who were entitled 
to the benefits of the Act had not claimed the 
relief under the Act and taken steps to prove the 
same, defendant-purchaser 6 who was not an agri¬ 
culturist could not urge that their right to relief 
under the Act should be investigated merely with 
the object of giving him an accidental relief. 

CP 437 C 1] 

P. Satyanarayana Eao and V. Damodara liao 

— for Appellant, 

B. V. Ratnanarasii, Ch. Baghava Rao, G. C. 

Venkatasulba Rao and V. V. Saitri _ 

for Respondents. 

Wadsworth J. — These two appeals 
arise out of a suit on a mortgage, Ex. A, 
dated 28th September 1930. Defendant 1 
on behalf of himself and bis minor sons, 


the 2 Dd and Srd defendants, mortgaged a 
large portion of his property to his son-in- 
law, the plaintiff, for a nominal considera¬ 
tion of Rs. 1,25,000 of which, it is common 
ground, a major portion was not paid. The 
lower Court has found that the mortgage 
was supported by consideration to the extent 
of R3. 55,287-8-0 which is the amount claimed 
by the plaintiff. In 1932, as a result of a peti¬ 
tion hied by another creditor in April 1931, 
defendant 1 was adjudged an insolvent. 
The execution of the suit mortgage, Ex. a, 
was one of the acts of insolvency alleged. 
The learned District Judge found that Ex. A 
was not a fraudulent transaction, but holding 
that another act of insolvency has been 
committed he adjudged defendant 1 an 
insolvent. This decision was conhrmed in 
appeal by the High Court which did not go 
into the question of the character of the pre¬ 
sent suit transaction. The suit on the mort¬ 
gage was filed on 29th September 1937. On 
19tb April 1937, the Official Receiver, de¬ 
fendant 4, held an auction of defendant I’s 
properties including the bypotheca. The 
successful bidder was defendant G but the 
actual execution of the sale deed in his 
favour was not effected until 20th January 
1939, and it-was registered on loth May 1939 . 

[2] Defendant 6 is the appellant in A. S. 
NO. 192 of 1941 and he seeks to challenge 
the lower Court’s finding that the mort¬ 
gage was a bona fide transaction supported by 
consideration to the extent of Rs. 55,287-8-0. 
We do not propose to go in detail into 
the question of consideration, for, we are in 
full agreement with the finding of the learned 
Subordinate Judge. It seems to us quite clear 
that although the plaintiff is the son-in-law 
of defendant 1 ho was only persuaded 
to enter into this transaction by the inter¬ 
vention of two jdeaders interested in the 
family, one of whom was a creditor of the 
estate, and that the whole object of the 
transaction was to enable defendant 1 to 
pay off his creditors. It appears, moreover, 
that the cash consideration was devoted to 
the discharge of the more pressing creditors 
and that in all probability the full considera¬ 
tion of the mortgage would have been 
advanced and utilised for the same purpose, 
had it not been for the economic disasters 
which afflicted the w’hole country shortly 
after the date of the mortgage. The result 
of the depression was that the plaintiff found 
it difficult to collect his own dues and the 
creditors who had not been paid became 
nervous and precipitated matters by filing 
the insolvency petition. Having regard to 
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the elaborate documentary evidence support¬ 
ing the previous debts which are included 
in the suit mortgage and the absence of any 
indication that this evidence is not true 
we agree with the lower Court in finding 
that the suit mortgage was a valid trans. 
action supported by consideration to the 
extent of Bs. 65,287-8-0. This disposes of 
A. S. NO. 192 of 1941 which is dismissed with 

costs of respondent 1. 

[3] A. S. NO. 56 of 1941 is the plaintiff’s 
appeal which is concerned solely with the 
relief allowed to the defendant 6 by the 
lower Court under the Madras Agriculturists 
Belief Act. The arguments of the appel¬ 
lant are, firstly, that defendant 6 is not a 
debtor entitled to relief under the Act so far 
as the suit mortgage is concerned seeing 
that he acquired no interest in the hypo, 
theca of the mortgage until 20th January 
1939; secondly, that defendant 6 is not an 
"agriculturist” under that Act in that in 
July 1935, he purchased three villages form¬ 
ing part of an estate in respect of which 
villages peshkush amounting to Rs, 738 and 
jodi amounting to Rs. 203 is payable so as to 
bring into operation proviso (D) to S. 3 (ii), 
Agriculturists Relief Act; and thirdly, that 
the scaling down of the debt has been car- 
ried too far, even assuming that defendant 6 
.is entitled to relief. We are of opinion that 
the appellant should succeed on all these 
three contentions. 

[ 4 ] In order that the debtor may be en- 
titled to relief under Ss. 8 and 9 of Act 4ClVj 
of 1938 there must be a "debt” at the com- 
mencement of the Act, that is to say, 22nd 
March 1938. At the commencement of the 
Act, defendant 6 owned no interest in the 
hypotheca. All that he had was a contract 
for the sale thereof in respect of which he had 
made a payment and was at that time dis¬ 
puting his liability to pay full stamp duty 
on the sale deed to be executed. Having re- 
gard to the terms of S. 54, T. P. Act, it can- 
not be said that he owned any interest m 
the suit land so as to make him liable to 
discharge the debt thereon : vide I. L. R- 
1939 Mad. 218.^ It is also clear that defen- 
dant 6 was not an agriculturist. It is admit¬ 
ted that he purchased the three villages in 
respect of which peshkush and jodi are pay¬ 
able, in court auction on 22nd July 1935. 
At the time when the lower Court’s judg¬ 
ment was pronounced the sale was under 
attack, but it has since been confirmed and 
it is now undeniable that defendant 6 is the 

1 . (‘39) 26 A.I.R. 1939 Mad. 186 : I. L. R. (1939) 
Mad. 218 : 182 I.C. 879, Perianna v. Seliappa. 


titular owner of those villages. The lower 
Court accepted his contention that he was a 
benamidar for defendant 5 in the purchase 
of these villages; but even so it seems to us 
undeniable that the titular owner of an 
estate is, under the definition in S. 3 (5), 
Madras Estates Hand Act, a landholder, 
being a person entitled to collect the rent. 
The matter has been the subject of a previous 
decision by us: (1940) 2 M. Xi J. 711;^ see also 
(1940) 2 M. D. J. 883.^ The question of the ex¬ 
tent of the relief which could be granted to 
defendant 6 if he were entitled to relief only 
becomes material if the case goes further. But 
it seems to us that the lower Court is clearly 
wrong in allowing defendant 6 to claim re¬ 
lief with respect to the original principal of 
the antecedent promissory notes for which 
he was under no liability whatever. The re¬ 
lief to which he should properly have been 
entitled on the assumption of the lower 
Court was scaling down of the debt to the 
principal sum actually advanced under the 
mortgage with interest at 6i per cent, from 
1st October 1937. The matter is covered by 
our decision in (1942) 1 M.L. J. 329.* The re- 
suit, therefore, so far as defendant 6 is con¬ 
cerned is that the plaintiff is entitled to a 
decree against him for Rs. 65,287-e»0 with in¬ 
terest at 7i per cent, compound up to the 
date of redemption and costs in both Courts 
and subsequent interest at 6 per cent. In^r - 
est will be calculated from 28th September 
1930 on RS. 62,287-8.0 and from l6th Novem¬ 
ber 1980 on BS. 3000. 

[ 5 ] The question of the liability of defen¬ 
dants 2 and 3 under this decree forms the 
subject of a memorandum of cross-objections 
filed in forma pauperis. The contention of 
defendants 2 and 3 is that the sale by the 
Official Receiver of the estate of their father, 
defendant 1, to defendant 6 does not convey 
to him the title of the two sons, defends^ 2 
and 3. This contention is based on the E^^uU 
Bench decision in l.li.R. 1943 Mad. 88 which 
has been extended to cases of sales of the 
sons’ interests by the father by the decision 
of a Division Bench in I. L. R- (1944) Maa. 


2. (*41) 28 A.I.R. 1941 Mad. 244 : 

711, Narayanaaawami Reddi v. Veetasami 

J. (’41) 28 A. I. R. 1941 Mad. 200 : ISS j-g* 
(1940) 2 M.ti.J.eSS, RangaswamiReddiV.Gopwa 
kcishoa Reddi. . 

1. (’42) 29 A. I. B. 1942 Mad. r 201 1.0* JO • 
(1942) 1 M. Ii. J.329, Nachiappa Chettxarv. Mar 

appa Oouadan. , , 

> (’42) 29 A. I. R. 1942 Mad. 682 : I.L.B. (1” i 
Mad. 83 : 203 I. O. 507 (F. B.), Bamasaatrula v. 

Balakrishna Bao. 
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212 ® •which we have followed in 68 M, L. 'W. 
160 .^ It follows from these decisions that after 
the sale by the Official Receiver, defendants 2 
and 3 remained the owners of their shares in 
the hypotheca. They are, therefore, entitled 
to redeem the mortgage. 

[6] They do not claim any relief under 
Madras Act 4 [iv] of 1938. It has been 
urged by defendant 6 that the Court should, 
without any claim on their behalf, hnd that 
they are entitled to relief as agriculturists, 
so that the relief which is given to them as 
mortgagors may enure to the benefit of 
defendant 6 who is not an agriculturist. 
We have no doubt held that when the 
mortgagors are given relief under Madras 
Act 4 [iv] of 1938 and the burden upon the 
property is thereby lightened, the fortuitous 
benefit of that relief will be enjoyed by a 
subsequent purchaser, though the latter is not 
himself entitled to claim the benefits of the 
Act. This fortuitous benefit, however, can¬ 
not be claimed as of right by the purchaser 
who is not an agriculturist. It is the acci¬ 
dental result of a claim successfully advanced 
I by the mortgagors. In the present case, the 
mortgagors have not claimed such a benefit 
|nor have they adduced any evidence to 
jshow that they are agriculturists. We there¬ 
fore cannot accede to the request of defen¬ 
dant 6 that the right of mortgagors to 
relief should be investigated merely with 
the object of giving an accidental relief to 
the non-agriculturists purchaser. The memo, 
randum of objections is therefore allowed 
with costs as against defendant 6 and the 
decree will be amended so as to provide 
for the redemption of the mortgage by 
defendants 2 and 3 on payment of the 
amount of Rs. 65,287-8.0 with interest at 7^ 
per cent, compound calculated as indicated 
in the judgment on the main appeal up to 
the date of redemption. Time for redemp¬ 
tion—six months. Defendant 6 will pay 
the court fee due to the Government on the 
memorandum of cross-objections. 

C.R.K./k.S. Order accorditigly. 

6 . ('43) 30 A. I. R. 1943 Mad. 052 : I. L. R. (1944) 
Mad. 212 ; 211 I. C. 21, Virupaksha Reddi v. Siva 
Reddi. 

7. (‘45) 32 A. I. R. 1943 Mad. 257 : I L.R. (1946) 
Mad. 54 : 58 M. L. W. 150, Suryanarayanamur- 
thi V. Veeraju. 
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PATANJAIil SaSTRI AND BeLD JJ. 

Y. A. A. V, JR. Sethuraman Chettiar 

V. 

K. K. R. M. R. M. Ramanathan 
Chettiar (died) by his legal represen¬ 
tatives Muthiah Achi and others. 

Appeal No. 25 of 1946, Decided on 16tb January 
1946, from decree of Sub-Judge, Devakottab, 
D/> 21st August 1944. 

(a) Stamp Act (1899), Ss. 31 and 32 —- ApplU 
cation under S. 31—Time limit in proviso (a) 
to S. 32 does not govern application—Applica¬ 
tion may be made after expiry of one month 
from date of execution of instrument—Instru¬ 
ment brought to Collector within one month 
—Applicant is entitled to endorsement of 
Collector's certificate on payment of deficit 
duty but without penalty—Procedure indicated 
when application is made beyond one month. 

It cannot be said that Ss. 31 and 32 contain¬ 
ed in chapter 111 form one integrated procedure for 
adjudication as to stamps and that the limit refer¬ 
red to in proviso (a) to S. 32 governs applications 
made under S. 31. Section 31 provides no time 
limit for an application to the Collector for adjudi¬ 
cation as to the proper stamp duty payable in res¬ 
pect of an instrument. There is nothing in the 
section to prevent a person from resortiug to the 
Collector for an adjudication as to the proper stamp 
even after the expiry of one month from the date 
of its execution. If the instrument is brought to the 
Collector within one month of its execution, the 
applicant would be entitled to have the Collector’s 
certiheate endorsed on the instrument on payment 
of the deficit duty, if any, but without having to 
pay any penalty. But if he seeks the Collector’s 
adjudication beyond the limit specified in S. 32, the 
Collector has, under S. 33, to impound the 
instrument and proceed under S. 40 to decide 
whether the instrument is duly stamped and to 
require the payment of the additional duty 
chargeable in respect of the instrument together 
with the prescribed penalty in case be is of opinion 
that it is not duly stamped. On payment of such 
duty and penalty, a certificate that the proper duty 
and penalty have been paid has to be endorsed 
under S. 42 on the instrument which becomes 
thereupon admissible in evidence and may be acted 
upon as if it had been duly stamped. [1* 440 C 2J 

Stamp Act — 

(’4-3) Chitaley, S. 31, N. 1; S. 32 N. 3. 

(’41) Mulla, Pages 92 and 9i. 

(b) Stamp Act (1899), Ss. 26, 31, 33, 40 and 
42—Object of Act is to protect revenue and not 

to alter terms of bargain between parties_ 

Mortgage for Rs. 10,000—Mortgage deed also 
providing for further advances—Accordingly 
Rs.7,000 advanced from time to time—Applica¬ 
tion by mortgagee under S. 31—Collector 
adjudging that instrument was mortgage for 
Rs.10,000 and agreement for further advances— 
Duty of Rs. 75 charged on mortgage and that 
of As. 12 on agreement—Deficit duty and penalty 
levied and certificate to that effect endorsed on 
instrument—Procedure adopted by Collector 
held excluded operation of S. 26. 

The object of the Stamp Act is not to alter 
the terms of the bargain between the parties 
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but to protect the revenue by excluding proof of 
the bargain by an instrument not duly stamped. 
It would be a strange result if, after securing 
from the officer duly empowered in that behalf an 
adjudication as to the proper stamp duty payable 
on an instrument and getting it certified as duly 
stamped on payment of the deficit duty and 
penalty as determined by that officer, a person 
were to find himself barred, for no fault of his, 
from enforcing his full claim according to the 
terms of instrument. CP O 2] 

A mortgage deed, which was executed for 
Bs. 10,000, also provided for further advances 
on the security of the mortgaged properties. 
Accordingly about Rs. 7,000 were advanced to the 
mortgagor from time to time. As the stipulation 
in the mortgage deed regarding further advances 
did not specify any amount the mortgagee applied 
to tbe Collector under S. 31 for adjudication as to 
tbe proper stamp duty payable on the instrument 
as a whole. The Collector treating tbe instrument 
as n mortgage for Rs. 10,000 and an agreement 
as to tho sums to be advanced later, adjudged that 
the instrument was chargeable with a duty of Rs. 
75*12-0, Bs. 75/- in respect of the mortgage and 
as. 12 in respect of the agreement and as the 
instrument already bore a stamp of tbe value of 
Rs 75, which was the proper duty chargeable on 
Rs 10,000, levied the deficit duty of as. 12 with 
a penalty and a certificate to that effect was 
endorsed on the instrument. In a suit upon the 
mortgage, it was contended that tbe view of the 
Collector was erroneous in view of tbe definition 
of a "mortgage deed” in S. 2(17) of tbe StampAct, 
that the instrument should have been treated as a 
mortgage for Bs. 17, 000 and the stamp duty pay¬ 
able should have been fixed on that basis 
and that, therefore, the instrument could not 
operate as a mortgage for more than Rs 10,000, 
having regard to tbe provisions of S. 26! 

Held that the adoption of the procedure by the 
Collector under S. 31 read with Ss. 33, 40 and 
42 resulting in a certificate that the instrument 
was duly stamped must have tbe effect of exclud¬ 
ing tbe operation of S. 26 and, therefore, the mort¬ 
gagee was entitled to a decree for the full amount 
of Bs. 17,000. provided tho claim was otherwise 
sustainable. ('20) 7 A.I B. 1920 Pat. 50, Bel. on; 
('24J 11 A. I. R. 1924 P.C. 221, Ref. [P 441 C 2] 

Stamp Act — 

(’45) Chitaley, S. 26 N. 16. 

(’41) Mulla, Page 84 Note'‘S. 26 is subject to 
S. 35.” 

(c) Madras Agriculturists’ Relief Act (4 (IV) 
of 1938), S. 3 (ii) Proviso (c)—Burden to prove 
that he is agriculturist lies on debtor— Debtor 
proving that he owns saleable interest in agri¬ 
cultural land — Burden shifts on to creditor-— 
After case is closed and judgment reserved 
Court allowing mortgagee to fUe documents to 
show that debtor was disqualified from claim¬ 
ing benefit of Act by reason o! proviso (c) — 
Debtor stating that properties referred to in 
documents were wrongly included in mortgage 
—Question held should have been raised during 
trial. 

Although the inilialiburden to prove that he is an 
agriculturist as defined in tbe Act lies oa tbe 
debtor, when be proves that he owns a saleable 
interest in any agricultural land of the kind men¬ 
tioned in H. 3 (ii), the burden shifts on tbe creditor 
to prove that tho debtor is disqualified, under one 
or the other of tho provisos to S. 3 (ii), from claim¬ 


ing the status of an agriculturist: ('41) 28 A.I.R. 
1941 Mad. 112, Foil. [P 442 O 1] 

After the case was closed and judgment reserved, 
the trial Court allowed the mortgagee-plaintiS to 
file certain documents to show that the properties 
included in the mortgage.were assessed to house tax 
on the basis of a rental value exceeding Rs. 600 
and therefore the defendant was‘disqualified from 
olaiming the benefits of the Act by reason of provi¬ 
so (c) to S. 3 (ii) of the Act. The Court gave an 
opportunity to the defendant to rebut these docu¬ 
ments. The defendant adduced no lebuttiug evi¬ 
dence but filed a "memorandum of objections” 
stating that the properties referred to in the docu¬ 
ments were wrongly included in the mortgage: 

Held that tbe question should have been properly 
raised by the plaintiff mortgagee during the trial so 
as to give the defendant an adequate opportunity 
to repel his alleged disqualification under proviso 
(o) to S. 3 (ii), Ihe burden of proving which clearly 
lav on the mortgagee in the oLrcumstauces of tbe 
case. [P 442 C 2] 

(d) Usurious Loans Act (1918), S. 3 (2) (b) 
(proviso) (as inserted by Usurious Loans 
(Madras Amendment) Act (8 [VIII] of 1937)— 
Agriculturist— Meaning of. 

An agriculturist within the meaning of the Act 
is one who follows tbe calling of an agriculturist: 

(’44) 31 A.I.R. 1944 Mad. 105, Rel. on. 

'■ ' [P 443 G 1] 


A. C. Sampath Aiyangar —for Appellant. 

R Qopalaswami Aiyangar and K.G.Srinivasan 

_for HespondODts. 

Patanjali Sastri J- — This appeal 
arises out of a suit to enforce a mortgage 
bond executed on 30th March 1937 by one 
Y. A. RM. Veerappa Ohetti in favour of the 
plaintiff respondent. One Y. A. A. R. Vee- 
rappa Ohetti (who wiU be referred to as 
the deceased Veerappa Ohetti) di^ without 
issue on 12 th March 1937. Y. A. BM. Veer¬ 
appa Ohetti who was a near pangali of the 
deceased Veerappa Ohetti instituted a suit 
for recovery of the properties pertaining to 
the estate of the deceased Veerappa from 
the defendant, appellant herein, who claimed 
to bo the adopted son of the deceased Veer¬ 
appa. The suit was filed soon after the 
aeath of the deceased Veerappa, but as the 
claimant, Veerappa did nob have sufficient 
funds for the conduct of the litigation he 
sought the assistance of the respondent who 
agreed to advance Rupees 10,000 in the first 
instance and further sums later on if re¬ 
quired, and in pursuance of that agreement 
the claimant Veerappa executed the suit 
mortgage ex. p. l in favour of tbe respondent 
for BS. 10.000 mortgaging all the proper¬ 
ties pertaining to the estate of the deceased 
Veerappa, though the title thereto was then 
under dispute. Ex. P. 1 provided that if 
amount over and above the sum of 
for which it was executed was required for the 
litigation and if Veerappa made a request for 
such further advance, the properties mort- 
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gaged shall be a security for the amounts 
thus additionally advanced and the interest 
thereon. The suit (O. S. No. 67 of 1937 on 
the file of the Subordinate Judge of Deva- 
kottai) in which the respondent also joined 
as a co-plaintiff w'as dismissed by the trial 
Court which found the adoption to be true. 
The plaintiff thereupon preferred an appeal 
to this Court (A. S. NO. 83 of 1940). The 
claimant Veerappa, however, died before the 
appeal was heard leaving the respondent 
on record as the sole appellant. When that 
appeal w'as part beard, the parties, that is. 
the present respondent and the appellant, 
compromised the matter, the appellant 
admitting the liability of the estate of the 
deceased Veerappa Chetti under the mort¬ 
gage of 30th March 1937 and the respondent 
for his part admitting the appellant’s title 
to that estate on the footing of a valid 
adoption. There was a stipulation that in 
any suit that might be instituted “the only 
plea open to the respondent (that is, the 
present appellant) is to be about the amount 
due under the mortgage, no other plea being 
open to him.” (Ex. p. 20). A decree was 
passed in terms of the compromise on 15th 
December 1942 (ex. p. 23). As the amount 
w’as not paid in accordance with the terms 
decreed, the respondent brought the present 
suit on 2lst October 1943 to enforce the 
mortgage. Ex. P. 1, claiming that in addi- 
tion to the Rs. 10,000 specified in the deed, 
he had advanced from time to time 
Rs. 7107-13.8 and that both these sums with 
interest amounted to Bs. 29,641 7-3 as on 
the date of the plaint. The sum of RS. 7107- 
13-3, though alleged to have been advanced 
before the compromise Ex. p. 20, was not 
then agreed upon as payable to the respon¬ 
dent under the mortgage, and the appellant, 
acting on the reservation in the compromise 
of disputes regarding the amount due under 
the bond, denied bis liability to pay the 
amount and the interest thereon. 

[2] As the stipulation in the mortgage 
deed regarding further advances did not 
specify any amount, the respondent, before 
instituting the suit, applied to the Revenue 
Divisional Otlicer, Devakottah, empowered 
to act as “Collector”, on 3lst July 1943, for 
adjudication as to the proper stamp duty 
payable on the instrument as a whole. The 
application has not been exhibited in the 
case, but there is no serious dispute that the 
additional amount for which the mortgage 
was sought to be enforced was mentioned 
before the Collector. On I3th August 1943 
the Collector adjudged that the document 


was chargeable with a duty of Rs. 75-12-0 
under Arts. 33, and 4 (c) of schedule lA of 
the Stamp Act as amended in Madras. The 
document having already borne stamps of 
the value of Rs. 75 which is the proper duty 
chargeable on Rs. lo.ooo, the Collector levied 
the deficit duty of as. 12 with a penalty of 
Rs. 7-8.0 from the respondent, and a certifi. 
cate to that effect was endorsed on the bond. 
Ex. P. 1 . It w'as on the bond thus certified 
that the suit has been brought. Various pleas 
were raised in defence but it is not necessary 
for the purpose of this appeal to refer to all 
of them as only three points have been 
argued by the appellant’s learned counsel, 
Mr. Sampath Aiyangar. He contended firstly, 
that under S. 26, Stamp Act, 1899, the res¬ 
pondent is precluded from claiming under 
EX. p, 1 any sum beyond the amount for 
which the stamp duty paid on the bond 
would, at the date of the execution, have 
been sufficient, that is, beyond Rs. 10,000, 
as R3. 75-12-0 would be sufficient to cover a 
mortgage for that amount only; secondly, 
that the Court below was wrong in holding 
that the appellant was not an agriculturist 
entitled to the benefits of tho Madras 
Agriculturists’ Relief Act, 1933; and lastly 
that the appellant was entitled to relief 
under the Usurious Loans Act as amended 
in Madras. We w'ill deal with these points 
in the same order. 

[3] Before dealing with the first conten¬ 
tion, it will be convenient to call attention 
to the relevant provisions of Stamp Act so 
far as they are material here. 

[4] Section 26 : — *‘ Where the amount or 
value of the subject matter of any instrument 
chargeable with ad valorem duty, cannot be, or 
(in the case of an instrument executed before the 
cooimenceraent of this Act) could not have been 
ascertained at the date of its execution or first 
execution, nothing shall be claimable under such 
instrument more than the highest amount or valuo 
for which, if stated in an instrument of the same 
description, the stamp actually used, would, at the 
date of such execution, have been sufficient. 

• * « « 

[5] Provided also that, whore proceedings have 
been taken in respect of an instrument under 
S. 31 or 41, the amount certified by the Collector 
shall be deemed to bo the stamp actually used 
at the date of execution, 

[6] Section 31 (1) :— “When any instrument 
whether executed or not and whether previously 
stamped or not, i.s brought to the Collector, and tho 
person bringing it applies to have tho opinion of 
that officer as to the duty (if any) with which it is 
chargeable and pays a fee of such amount (not 
exceeding five rupees and not le?s than eight 
annas) as the Collector may in each case direct, 
the Collector shall determine the duty (if any) 
with which, in his judgment, the instrument is 
chargeable.” 
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[7] Section 32 (1):— “When an instrament 
brought to the Collector under S. 81, is, in his 
opinion, one of a description chargeable with duty, 
and 

[8] Section 32 3) :— “Any instrument upon 
which an endorsement has been made under this 

section shall be deemed to be duly stamped. 

and if chargeable with duty, shall be receivable in 
evidence or otherwise, and may be acted upon 
and registered as if it had been originally duly 
stamped. 

[9} Provided that nothing in this section shall 
authorise the Collector to endorse — (a) any instru¬ 
ment executed or first executed in British India and 
brought to him after the expiration of one month 
from the date of its execution or first execution, 
as the case may be; . . . 

[10] SectionSS (1):—“Every person having by law 

or consent of parties authority to receive evidence 
and every person in charge of a public office, except 
an officer of police, before whom any instrument, 
chargeable in his opinion, with duty, is produced or 
comes in the performance of his functions, shall, if 
it appears to him that such instrument is not duly 
stamped, impound the same.” ^ 

[11] Section 40(1):— “When the Collector im¬ 
pounds any instrument under S. 33 . . . he shall 

adopt the following procedure; 

• • • • 

[12] (b) if he is of opinion that such instrument 
is chargeable with duty and is not duly stamped, 
be shall require the payment of the proper duty 
or the amount required to make up the same to¬ 
gether with a penalty of five rupees or, if be thinks 
fit, an amount not exceeding ten times the 
amount of the proper duty or of the deficient 
portion thereof, whether such amount exceeds or 

falls short of five rupees.” 

• » • • 

[13] Section 42 (1):— “When the duty and 
penalty (if any) leviable in respect of any instru¬ 
ment have been paid under S.d5, S. 40 or S. 41, the 
person admitting such instrument in evidence or 
the Collector, as the case may be, shall certify by 
endorsement thereon that the proper duty or, as 
the case may bo, the proper duty and penalty 
(stating the amount of each) have been levied in 
respect thereof and the name and residence of the 
person paying them. 

[14] (2) Every instrument so endorsed sbail there¬ 
upon be admissible in evidence, and may be 
registered and acted upon and authenticated as 
if it had been duly stamped . . . , “ 

[15] The expression “duly stamped” is defi¬ 
ned in S. 2 (ll) as meaning that the instru¬ 
ment bears an adhesive or impressed stamp 
of not less than the proper amount and that 
such stamp has been affixed or used in 
accordance wilh the law for the time being 
in force in British India. Mr. Sampath 
Aiyangar has raised a number of questions 
as to the interpretation of these provisions 
with a view to show that S. 20 applies to the 
case notwithstanding the Collector’s certi¬ 
ficate endorsed on Ex. P l and precludes the 
Court from passing a decree for any sum in 
excess of Bs. .10,000. He argues that the 
Collector had no jurisdiction to entertain 
the respondent's application for adjudication 


of the proper stamp duty for Ex. P. 1 under 
S. SI, as the document was brought to him* 
more than six years after its execution and 
that the certificate endorsed by him on the 
bond was void and inoperative. He relies 
upon the proviso to S. 32 which requires 
that the instrument on which an endorse, 
ment of the Collector’s adjudication is sought 
should be brought within one month after 
its execution. It is said that ss.' SI and S2 
contained in ohap. in form one integrated 
procedure for adjudication as to stamps 
and that the time limit referred to in pro¬ 
viso (a) to S. 32 governs applications 
made ui^der s. 31. We are unable to agree 
with this view. Section 81 provides no time 
limit for an application to the Collector for 
adjudication as to the proper stamp duty 
payable in respect of an instrument. There 
is nothing in the section to prevent a person 
from resorting to the Collector for an ad¬ 
judication as to the proper stamp even after 
the expiry of one month from the date of its 
execution. If the instrument is brought to 
the Collector within one month of its exe¬ 
cution, the applicant would be entitled to 
have the Collector’s certificate endorsed on 
the instrument on payment of the deficit 
duty, if any; but without having to pay 
any penalty. But if he seeks the Collector s 
adjudication beyond the time limit specified 
in S. 82, the Collector has, under S. 88, to 
impound the instrument and proceed under 
S. 40 to decide whether the instrument 
is duly stamped and to require the payment 
of the additional duty chargeable in respect 
of the instrument together with the pres¬ 
cribed penalty in case he is of opinion that 
it is not duly stamped. On payment of such 
duty and penalty a certificate that the pro¬ 
per duty and penalty have been paid has 
to be endorsed under S. 42 on the instru¬ 
ment which becomes thereupon admissible 
in evidence and may be acte'd upon as if it 
had been duly stamped. It is under this 
procedure that the Collector must be taken 
to have dealt with Ex. P. 1, for it is 
fioant that he levied a penalty which he had 
no power to do under S. 32. We 
cordingly of opinion that the Collector ha 
jurisdiction to adjudicate as to the proper 
stamp-duty payable in respect of Ex. P. I 
although it was not presented within one 
month of its execution and that, as a resuic 
of the certificate endorsed by him on 
bond, it can be acted upon as if it had been 

duly stamped. iu 

Cl6D Even so, argues Mr. Sampatn Aiy* 
angar, s. 26 applies in full force and pre- 
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dudes the Court from passing a decree for 
more than Bs. 10,000 as the only effect of 
the Collector’s certificate is, according to 
the second proviso to that section, that the 
amount certified by him shall be deemed to 
be the stamp actually used at the date of 
execution. But even assuming that Ex. P. 1 
had been originally stamped with a stamp 
of the value of Rs. 75-12-0, no more than 
Bs. 10,000 could, it is said, be claimed on the 
bond as that would be “the highest amount 
or value for which, if stated in an instru¬ 
ment of the same description, the stamp 
actually used would, at the date of such 
execution, have been sufficient.” 

[17] Learned counsel contends that the 
view taken by the Collector who treated 
Ex. p. 1 as a mortgage for Rs. lO.OOO and 
an agreement as to the sums to be advanced 
later, chargeable with a duty of Rs. 76 in 
respect of the mortgage and as. 12 in res¬ 
pect of the agreement is erroneous, as the 
definition of a “mortgage deed” in S. 2 
(17) includes an instrument whereby proper, 
ties are mortgaged for money to be advanc¬ 
ed by way of loan. Ex. P, 1 should 
accordingly have been treated as a mort- 
gage for Rs. 17,107-13-3 and the stamp duty 
payable should have been fixed on that 
basis, as the whole sura bad been advanced 
before the respondent applied for adjndi- 
cation as to the proper stamp, but the 
Collector not having done so and a stamp 
duty of only Rs. 75 12-0 having been paid 
as certified by the Collector, the instrument 
cannot, it is claimed, operate as a mortgage 
for more than Es. 10,000, having regard to 
the provisions of s. 2C. This contention 
cannot be accepted, as it overlooks the pro¬ 
visions of S. 42 (2) that, when an instru- 
ment originally not sufficiently stamped is 
certified as duly stamped by a person duly 
authorised in that behalf on payment of the 
deficit duty as determined by him with or 
without a penalty as the case may be, it may 
be acted upon “as if it bad been duly stamp, 
ed”, which moans that the instrument bears a 
stamp of not less than the proper amount 
and that such stamp has been affixed or 
used in accordance with law for the time 
being in force. In other words, the instru. 
ment, when certified as aforesaid, becomes 
effective and enforceable. In an analogous 
case where royalties payable in a mining 
lease were estimated for the purpose of 
stamp duty at an average annual value of 
Rs. 2000 instead of at Rs. 20,000 so as to 
entitle the lessor under the first proviso to 
B. 26 to claim the whole amount of the 


royalty whatever it may be, but a suit was 
brought to recover a sum in excess of the es¬ 
timated annual value, the Patna High Court 
decided that under S. 85 the plaintiff was 
entitled, on payment of the deficit duty 
payable on the amount claimed and the 
penalty prescribed, to enforce bis contract 
to the full amount of royalty payable under 
the lease, (5 Fat. Ii. J. 660^) and the decision 
was approved by their Lordships of the 
Privy Council in 4 Fat. 34.^ On the same 
reasoning, the adoption of a similar pro¬ 
cedure by the Collector under s. 31 read 
with sections 33, 40 and 42 resulting in 
a certificate that the instrument is duly 
stamped must have the effect of excluding 
the operation of S. 26. As pointed out by 
the Patna High Court, the object of the 
Stamp Act is not to alter the terms of the bar. 
gain between the parties but to protect the 
revenue by excluding proof of the bargain 
by an instrument not duly stamped. It 
would be a strange result if, after securing 
from the officer duly empowered in that 
behalf an adjudication as to the lu-oper 
stamp duty payable on an instrument and 
getting it certified as duly stamped on pay- 
ment of the deficit duty and penalty as de¬ 
termined by that officer, a person were to 
find himself barred, for no fault of his, 
from enforcing his full claim according to 
the terms of the instrument. We are there- 
fore of opinion that the respondent is 
entitled to a decree for the full amount of 
Rupees 17,107-13-3, provided, of course, the 
claim is otherwise sustainable. 

[18] Turning next to the appellant’s con¬ 
tention under the Madras Agriculturists’ 
Relief Act, 1938, the Court below has refu- 
sed relief to the appellant on the ground that 
he is disqualified from claiming tlio bouefits 
of the Act by reason of proviso (c) to S. 3 
(ii) of that Act. This qualification turns on 
the appellant having been assessed under 
the Madras Local Boards Act within two 
years immediately preceding the 1st Octo¬ 
ber 1937 to property or house.tax in respect 
of buildings or lands of the aggregate 
annual rental value of Rs. GOO or more. The 
appellant coin plains that the Court below 
allowed this point to bo raised at a very 
late stage after the trial and arguments 
were concluded and judgment was reserved. 
Itapi^ears from the B diary that after the 

1. {'20) 7 A. I. R. 1920 Pat. 50 : 5 Pal. L. .J. 660: 
58 I. C. 99, Braj Mohan Siugb v. Laksbmi 
Narain. 

2. (’24) 11 A. I. R. 1924 P. C. 221 : 1 Pat. 34 ; 51 
I. A. 332 : 82 I. C. 7R9 (P.C.), Laksbminarain 
Agarwala v. Braja Mohan Singh. 
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case -was closed on 1st August 1914 the 
learned Judge allowed the respondent, on 7 th 
August 1944, to file an affidavit along with 
Exs. P. 27 and P. 27 (a) which are extracts 
from the House-tax demand register of the 
Puduval Panohayat Board and a certificate 
granted by the executive officer of the Board 
respectively, purporting to show that the 
properties included in the mortgage Ex. p. 1 
were assessed to house-tax on the basis of a 
rental value exceeding Rs. 600. It would 
appear that the learned Judge after allowing 
the respondent to file these documents gave 
an opportunity to the appellant to rebut 
these documents and also called for a re¬ 
port on the point from the Receiver who had 
been appointed in o. s. No. 67 of 1937 and 
was in management of the properties invol¬ 
ved in that suit. The appellant adduced no 
rebutting evidence but filed a “memorandum 
of objections” stating inter alia that he did 
not admit that the properties referred to in 
Exs. P. 27 and 27 (a) belonged to the estate 
of deceased Veerappa. In these circum¬ 
stances, it is contended by Mr. Sampath 
Aiyangar that the appellant was not afforded 
by the learned Subordinate Judge sufficient 
opportunity to rebut the documents newly 
filed and that the learned Judge further 
erred in throwing upon the appellant the 
burden of establishing that he was an agri¬ 
culturist, although the appellant was admit¬ 
tedly the owner of the mortgaged properties 
which included agricultural lands. 

[19] As regards the question of onus, it 
does appear that the learned Judge has 
overlooked the decision of this Court in 
(1940) 2 M. L. J. 498,® where it has been held 
that although the initial burden to prove 
that he is an agriculturist as defined in the 
Act lies on the debtor, when he proves that 
he owns a saleable interest in any agri¬ 
cultural land of the kind mentioned in 
S. 3 (ii), the burden shifts on the creditor to 
prove that the debtor is disqualified, under 
one or the other of the provisos to S. 3 (ii), 
from claiming the status of an agriculturist. 
It is suggested for the appellant that two of 
the items comprised in the mortgage which 
are shown to have been assessed under 
Exs. P. 27 and P. 27 (a) did nob really belong 
to the estate of the deceased Veerappa, 
but were wrongly included in the suit mort¬ 
gage which was executed by the claimant 
Veerappa, and that was why they were not 
included in the schedule to the plaint in 

3. (’41)28 A.I.B. 1941 Mad. 112:(1940)2 M. L. J. 

498, Pcri.aswami Pillai v. Sivathia Pillai, 


o. S. NO. 67 of 1937. The respondents* learned 
counsel, however, submits that the sebe- 
dule was not exhaustive' as shown by tb^ 
allegations made in that plaint and that, in 
any case, being, a near pangali of the de¬ 
ceased Veerappa, the appellant owns a share 
in bis own right as a member of bis natural 
family in the properties desceibed in the 
schedule in which the deceased Veerappa 
was entitled to a joint interest with others. 
It is pointed out that, so far as item 1 of 
that schedule was concerned, the appellant 
clearly admitted that he was entitled to a 
share in his own right. The respondents* 
learned counsel has also urged that al¬ 
though the burden of showing that the 
appellant came within proviso (c) may rest 
upon the respondent, still, inasmuch as the 
appellant made no attempt to show that the 
deceased Veerappa was not the owner of 
the two items which be now says do not 
form part of his estate, the finding of the 
lower Court should not be disturbed. After 
giving due weight to all these considera¬ 
tions, we consider that the disposal of this 
question by the Court below is not satis¬ 
factory. The appellant’s liability for a 
large amount turns on that question and it 
should have been properly raised by the 
respondent during the trial so as to give the 
appellant an adequate opportunity to repel 
his alleged disqualification under proviso 
(o) to S. 3 (ii) the burden of proving which 
clearly lay on the respondent in the circum¬ 
stances of the case. We are of opinion that 
the Court below should be called upon to 
submit a clear finding on the question (i) 
whether items 8 and 9 in the schedule to the 
mortgage deed, Ex, P. (l) form part of the 
deceased Veerppa’s estate, (ii) whether the 
appellant was entitled to any and what pro¬ 
perty in his own right as a member of bis 
natural family, and (iii) whether he was 
assessed to property tax in the relevant years. 

[20] It only remains to deal with the 
appellant’s claim for reduction of interest 
under the provisions of the Usurious Ijoa.n3 
Act, 1918, as amended by the Usurious 
Loans (Madras Amendment) Act, 1936. ihe 
amendment provides inter alia that in the 
case of loans to agriculturists, if compouna 
interest is charged, the Court shall Presume 
that the interest is excessive. Mr. Sampatc 
Aiyangar claims that his client is an 
culturist and therefore the compound intense 
at 16 annas per mensem provided in Bx. ^ 
should be presumed to be excessive, ana 
simple interest at a lower rate sho^d be de¬ 
creed. It has been held by this Court m (1948) 
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2 M.li.J. 604“* that an agriculturist within the 
meaning of this Act is one who follows the 
calling of agriculture. Mr. Sampath Aiyangar 
suggests that, though a Nattukottai Chetti, 
the appellant was following the calling of agri. 
culture as he was not carrying on any money 
lending business. It is, on the other band, poin¬ 
ted out for the respondent that in an affidavit 
filed by the appellant in I. A. No. 350 of 1944 
dated 12th July 1944 he described himself “as 
a money-lender by profession.” This descrip¬ 
tion by the appellant of his own calling 
concludes the point against him, especially 
as there is no reliable evidence to show that 
he was following the calling of agriculture. 
Mr. Sampath Aiyanger finally suggested 
that, even apart from the claim to reduc¬ 
tion based on the Madras Amendment, the 
contract rate which works out at 11 ^ per cent, 
per annum is excessive. There is, however, 
no evidence to prove it. The Court below 
which is more familiar with the conditions 
of the local money market has allowed that 
rate as not being excessive, and we are not 
disposed to interfere with its conclusion on 
the point. 

[21] The case will be remitted to the 
lower Court for submission of its finding on 
the points already mentioned. The finding 
will be submitted within two months of the 
receipt of this order. The parties will have 
liberty to adduce fresh evidence on the 
points. Ten days for objection. 

C.R.K./v.R. Case remitted. 

4. (’44) 31 A. I. R. 1944 Mad. 103: 216 I. C. 349 : 

(1943) 2 M. L. J. 304, Veokanna Cbettiar & Sons 

V. Sbaik Muhammad Rowther. 
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Kolapp 2 irath Achuthan Nair — 

Appellant 

v. 

Pachakkil Thayyil Choyikulty's children 
Devaki (minor) and others — 

Respondents. 

Second Appeal No. 150 of 1945, Decided on 
22nd B’chruary 1946, against decree of Sub.Judge, 
Calicut, D/- 18th August 1944. 

Malabar Tenancy Act (14 [XIVJ of 1930), 
Ss. 43 (1), 20 and 21—Eviction of tenant under 
S. 20 (6) on ground that land was required by 
landlord for building purposes — Subsequent 

transfer of land by landlord to stranger _ Suit 

for restoration of possession by tenant within 
one year of transfer — Suit is not premature as 
it is governed by S. 43 (1) (a)—S. 43 (1) (b) is 
not applicable. 

Where a tenant is evicted under cl. (6) of S. 20, 
Matabac Tenancy Act, on the ground that the 


holding is requited by the landlord bona fide for 
building purposes but the landlord transfers it 
subsequently to a stranger, the tenant is entitled 
to sue under S. 21 (1) of the Act for restoration of 
possession of the lands on the ground of such trans-* 
fee within one year from the date of transfer as 
prescribed by S. 43 (1) (a). Section 43 (1) (b) which 
prescribes the period of limitation for a suit 
under S. 21 (2), namely, a suit for restoration of 
possession of the lands if the building for construc¬ 
ting which the eviction was obtained is not erected 
on the lands within six years, is not applicable to 
such a case. Consequently, a suit for restoration of 
possession filed within on© year from the date of 
transfer cannot be dismissed as premature. 

[P 444 C 1] 

D. A. Krishna Variar — for Appellant. 

S. R. Subramania Iyer — for Respondents. 

Judgment_The appellant was a tenant 

of the salt lands within the meaning of the 
Malabar Tenancy Act and his eviction was 
obtained under cl. (C) of s. 20 of the Act on the 
ground that the holding was required by the 
landlord bona fide for building purposes 
for his tarwad. The lands were transferred 
to defendant 7, a stranger, on 8th June 1942 
and the suit for the restoration of the lands 
w'as filed by the appellant on 22nd Decem- 
her 1942. It has been dismissed as being 
X)remature and the question is whether the 
decision is correct. 

[ 2 ] Section 21 of the Act confers on the 
tenant a right to sue for restoration of the 
lands in certain cases and S. 43 prescribes the 
period of limitation for such suits. Sub. 
s. (1) of s. 21 provides that in any casein which 
eviction is obtained on the ground specified 
in cl. (5) of S. 20, subject to the provisions of 
S. 43, if the landlord who obtains such eviction 
transfers any of the lands to any person on 
any kind of lease or mortgage with possession 
or on kanom, kuzhi kanom or verumpattam 
W’ithin six years such of eviction, the tenant 
shall be entitled to sue for the restoration to 
him of the ix>s3ession of all the lands from 
which he was evicted and to hold them with 
all the rights and subject to all the liabi¬ 
lities of a tenant; and sub s. ( 2 ) provides 
that in any case in which eviction has been 
obtained on the ground specified in cl. (6) of 
S. 20, the tenant shall be entitled to the right 
of suit conferred by sub-s. (l) not only under 
the circumstances mentioned therein, but 
also if the building for constructing which 
the eviction was obtained is not erected 
on the lands within six years of such evic¬ 
tion. Section 43 (l) (a) requires a suit for 
restoration under sub-s. (l) of s. 2 i to be 
instituted within one year from the date of 
the transfer by the landlord ; while s. 43(l)(b) 
provides that a suit for restoration under 
sub-a, (2) of S. 21 shall be instituted within 
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one year from the expiry of the six yeai's 
after the eviction. 

[8] In this case the suit for restoration was 
founded on the transfer of the lands after 
eviction was obtained under cl. (6) of S. 20 
and sub-s. (2) of S. 21 expressly provides 
that under these circumstances the tenant 
shall be entitled to the right of suit confer- 
|red by sub s, (l) of the section. The suit is, 
therefore, governed by s. 43 (l) (a) which 
requires it to be instituted within one year 
jfrom the date of the transfer by the land¬ 
lord and the view of the Courts below that 
S. 43 (1) (b) is applicable is untenable. There 
is no conceivable reason for postponing the 
right of a tenant evicted under cl. (6) of s. 20 
to sue for restoration of the lands on the 
ground of transfer by the landlord until the 
expiry of six years after eviction and it is 
obvious that S. 43 (1) (b) relates to the right 
of suit conferred by sub-s. 2 of s. 21 , i. e., 
the right to sue for restoration of the lands 
if the building for constructing which the 
eviction was obtained is not erected on the 
lands within six years of such eviction. The 
dismissal of the suit on the ground that it 
cannot be instituted before the expiry of six 
years after the eviction is therefore unsus¬ 
tainable and the appellant is entitled to res. 
toration of the lands. 

[4] The second appeal is accordingly 
allowed and the suit is remanded to the 
trial Court for passing the appropriate 
decree for restoration of the lands having 
regard to the proviso to sub»s. (2) of S. 43 of 
the Act. The respondents will pay the coats 
of the appellant here and before the Subor- 
dinate Judge and the costs in the trial Court 
will be provided for in the decree to be passed. 

c.K.K./k.S. Appeal allowed. 

[Case No. 223.] 
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Leach C. J. and Laksbmana Eao J. 

Mokshagundam Nagahhushanayya and 
othei’s — Appellants 

V. 

Pasam Kotayya and others — 

Pespondents. 

Letters Patent Appeal No. 70 of 1945, Decided on 
12tb March 194C, against judgment and decree of 
Happen J., D/. 12-7-1945, in S.A.No. 2072 of 1944. 

Limitation Act (1908), Art. 47—Order under 
S. 145 (6), Criminal P. C—Application for 
revision of that order rejected in limine—Final 
order for purposes of Art. 47 is original order 
under S. 145 (6), and not order rejecting appli¬ 
cation for revision — Criminal P. C. (1898) 

S. 145 (6). 


Kotayya (Leach G. J,)- A. I. R. 

Where an order is passed by a Magistrate under 
S.146 (6),-Criminal P. C., and an application ioj 
revision of that order is rejected in limine, the 
order dismissing in limine the application for 
revision is not a final order within the meaning of 
Art. 47, Limitation Act. The final order is that 
passed by the Magistrate under S. 145 (6), Cri¬ 
minal P.'C,, and limitation runs from the date of 
that order. In such a case there is no analogy 
between a revision petition and an appeal. The 
order dismissing an application of this nature does 
not mean the substitution of the order of the High 
Court for the order of the Magistrate and therefore 
it cannot be said to incorporate his order. Obseiva* 
tioDS of Sadasiva Aiyar J. in (’16) 3 A I.K. 1916 
Mad. 883, Approved. [P 445 C 2 ; P 446 0 1] 

Limitation Act— 

(*42) Chitaley, Art. 47, N. 9. 

JT. Kotayya — for Appellants. 

K. Subba Rao, P. Ram Reddi and K. Rama- 
murthi — for Bespondents. 

Leaoh C. J. — This appeal raises an 
interesting question of law. We consider 
that the correct opinion was expressed in 
the judgment under appeal. The plaintiff 
and defendants 1 to 5 were the owners of a 
parcel of agricultural land measuring 2*30 
acres. In 1939 there were proceedings under 
S. 146, Criminal P. C. As the result of the 
inquiry, the Magistrate held that defen¬ 
dant 6 was in possession, and passed an 
order under sub-s. (6) of the section. The 
order, which is dated 16th January 1939, was 
passed against defendants 1 to 6 alone. The 
plaintiff was not a party to the proceedings 
under S, 145. Defendants 1 to 6 filed an 
application in this Court, asking for revision 
of the Magistrate’s order. This apphcation 
was rejected in limine by an order dated 
16th August 1939. The suit out of which the 
appeal arises, was filed on 26th May 1942. 
The plaintiff asked that possession be given 
to him and to his co-owners. Article 47, 
Limitation Act, provides that a suit of this 
nature shall be brought within three years 
of the date of the final order in the case. It 
can only be brought by a person bound by 
the order. The plaintiff was not bound ^ 
the order and he had the right to sue with¬ 
out regard to Art. 47; but if the final order 
within the meaning of the article is that pass¬ 
ed by the Magistrate on 16th January 1939, 
the suit was out of time so far as defendan 
1 to 6 were concerned. On the other hand, 
if limitation runs from the date of the dis- 
missal of the application for revision, the 
whole suit was in time. The District Munsif 
held that so far as defendants 1 to 6 were 
concerned the suit was out of time an 
therefore merely gave a decree to the 
tiff for his share of the property. The decree 
passed by the District Munsif was confirmed 
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by the Subordinate Judge and by Happell J. 
on second appeal. The present appeal is 
by defendants 1 to 5 from the judgment of 
the learned Judge. 

[ 2 ] The District Munsif and Happell J. 
relied on the following observations of 
Sadasiva Aiyar J. sitting with Napier J., in 
39 Mad. 1196^ : 

[3] “I need not say that where the order on a 
review petition as dUtingaished from an appeal 
petition merely retases to interfere with the judg¬ 
ment or order sought to be reviewed or where an 
appeal is not entertained at all, though died, the 
original decree or order is and continues to be the 
Bubsistiog and final decree or order. In this respect 
an order rejecting a review petition stands on a 
different footing from a decision passed on appeal 
oonfirming the lower Court’s judgment and 
dismissing the appeal. If the decision on review or 
revision does interfere with the original decision, 
the former decision becomes the only subsisting 
order and stands on the same footing as the 
decision passed in a competent appeal. It will in 
that case become the starting point for limitation." 

[4] It is true that these observations were in 
the nature of obiter dicta\ but for reasons 
which we shall presently state, we agree 
with them. The learned advocate for the 
appellants contends that an application for 
revision must be placed on the same footing 
as an appeal which is summarily dismissed 
vmder the provisions of o. 41, R. 11, Civil 
P. C. The decree which gives the starting 
point for limitation is the decree of the 
appellate Court which in effect embodies 
the decree of the trial Court. In this con¬ 
nection the judgment of a Full Bench of 
this Court in I. D. R. 1937 Mad. 616^ and the 
judgments of the Privy Council in 49 Mad. 
335^ and 60 Cal. i* have been cited. In 
I. L. R. 1937 Mad. 616^ this Court held that 
the term “appeal” in Art. 182 (2) is not 
used in a restrictive sense so as to exclude 
revision petitions and the expression “the 
appellate Court” in this article is not con¬ 
fined to a Court exercising appellate, as 
opposed to, revisional powers. In arriving 
at this decision, the Court had regard to 
what the Judicial Committee had said in 
49 Mad. 335^ and 60 cal. 1.* In the former of 
these two cases Lord Dunedin in delivering 
the judgment of the Board, observed : 

1. (’16) 3 A.I.R. 1916 Mad. 883 : 39 Mad. 1196 : 
2B I. C. 367, Venugopala Mudali v. Vcokata- 
subbiah Chetti. 

2. (*37) 24 A. I. R. 1937 Mad. 385 : I. L. R. 
(1937) Mad. 616: 168 l.C. 561 (F.B.), Cbidambara 
Kadar v. Rama Nadar. 

3. (’26) 13 A. I. R. 1926 P. C. 22 : 49 Mad. 335 : 
631. A. 7-1 : 94 I. C. 322 (P.C.), Rajah of Ramnad 
V. Kamid Rowtlian. 

4. (’32) 19 A. I. B. 1932 P. C. 1G5 : 60 Cal. 1 : 
59 I. A. 283 : 137 I. C. 529 (P.C.), Nageodranath 
De V. Surcshcbaudca De. 


[5] "From this judgment an appeal in the form 
appropriate to such a case from the Munsif’s 
Court, i. e., civil revision petition, was preferred to 
the High Court of Madras." 

[6] In 60 cal. 1* in delivering the judg. 
ment of their Lordships, Sir Dinshah MuUa 
said : 

£7] "There is no definition of appeal in Civil 
Procedure Code but their Lordships have no doubt 
that any application by a party to an appellate 
Court, asking it to set aside or revise a decision 
of a subordinate Court, is an appeal within the 
ordinary acceptation of the term, and that it is no 
less an appeal because it is irregular or incompe¬ 
tent. The 1920 appeal was admitted and was heard 
in due course and a decree was made upon it." 

[8] These judgments do warrant the 
assertion that there is an analogy between 
a revision petition and an appeal; but it 
does not follow that an order dismissing 
in limine an application for revision of an 
order passed under s. 145 (6), Criminal P. C., 
is a final order within the meaning of Art. 47, 
Limitation Act. Before the deletion of sub. 
s. (3) of S. 435 in 1923, the High Court had no 
power under the Criminal Procedure Code to 
hear an application for revision of an order 
passed under S. 145. As the result of the dele¬ 
tion of that sub-section an application for 
revision does lie under the Code, but the ap¬ 
plication is still governed by ss. 435 to 440, 
Criminal P. C. Section 440 expressly states 
that no party has any right to be heard, either 
personally or by pleader, before any Court 
M'hen exorcising its powers of revision. 
Therefore, when a petition for revision is 
presented, it is open to the Judge before 
whom it comes to read it through and, if he 
thinks fit, be can dismiss it without hearing 
any one. In the present case, the advocate 
who presented the petition was heard, but 
this makes no difference to the effect of the 
order of dismissal. The application was dis¬ 
missed because on the face of the petition 
there was no scope for the exercise of the 
Court’s revisional powers, which means that 
the order of the Magistrate stood entirely 
untouched. 

[9] We are unable to accept the sugges¬ 
tion that in such a case as the present, 
there is an analogy between a revision 
petition and an ax^peal. The order dismiss, 
ing an application of this nature does not 
mean the substitution of the order of the 
High Court for the order of the Magistrate 
and, therefore, it cannot be said to incor¬ 
porate his order. The real analogy is when 
the Court dismisses an application for 
review. When it does so, the decree sought 
to be reviewed stands and an apjieal, if one 
lies, is from the decree, not from the order 
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refusing to review. There ia another factor. 
Section 145, Criminal P. C., contemplates two 
orders, a preliminary order under sub-s. (1) 
and a final order under sub-s. (6) Article 47, 
Limitation Act, applies to the second order. 
Of course, if the application for revision is 
accepted and the Magistrate’s order is set 
aside, his order is no longer the final order; 
but until it is set aside or modified, it is. 
We hold that where an order of a Magistrate 
passed under S. 145 (6), Criminal P. C., is not 
modihed by the High Court in revision, it 
i 9 the final order within the meaning of 
Art. 47, Limitation Act. The appeal fails 
and must be dismissed with costa in 
favour of defendant 0. 

C.R.K./d.S. Appeal dismissed. 


[Case No. 224.] 
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Leach C, J. and Lakshmana Rao J. 

Andal Vaidyanathan — Appellant 

V. 

Abdul Allam Vaidya—Respondent. 

City Civil Court Appeal No. 49 of 1945, Deeded 
on 6 th March 1946, against decree of City Civil 
Judge, Madras, in O. S. No. 416 of 1944. 

Special Marriage Act (1872), Ss. 16 and 17— 
Act contemplates monogamy — Person mar¬ 
ried under Act cannot escape from its provi- 
sions by changing religion — provides 

only remedy lor dissolution — Two persons 
married under Act — Subsequent conversion 
to Islam — Marriage can be dissolved only 
under Divorce Act — Same applies even if 
one of them is converted. 

The Special Marriage Act clearly only 

plates monogamy and a person 
Act cannot escape from its provisions 
changing his religion. Such a Pf^son cc^inits 
bigamy if he marries again during the lifetime of 
hi spouse, and it matters not what religion he 
professes at the time of the second marriage. S. 17 
provides the only means for the dissolution of a 
Jnarriage or a dec.aratiou p ^ ,3 

Consequently, where two persons maTried under 
the Act subsequently become 

the marriage can only be dissolved under the 
provisions of tbe Divorce Act and the same 
would apply even if only one of them becomes con¬ 
verted to Islam- Such a marriage is not a marriage 
in the Mabomedan sense which can be dissolved 
in a Mahomedan manner. It is a statutory 
inarriiigc and can only be dissolved in accordance 
with tbe Statute: 1'41) 2B A.l.B 1941 Cal. 682 and 
(1917) 1 K.B. 034. Bel. on; (’35) 22 A.I.l^ 1935 
Bom. 8 and 18 Cal. 264, Disitng. [P 447 C 1, 2] 

S. G. Ilangarama7iujam and M. Balchan- 
dradn — for Appellant. 

Advocate-General as amicus curies. 

Leach C. J- — The appellant who is a 
Hindu non-Brahmin was married under 
the Special Marriage Act (Act 3 [ill] of 1872) 


on 13th May 1934 to the respondent, who 
was then a Hindu Brahmin. A daughter was 
born to tbe parties some two years later. In 
the month of May 1944, tbe respondent be¬ 
came a Mahomedan and called upon bis 
wife to embrace the Mabomedan faith. She 
refused to do so and consequently the res¬ 
pondent filed a suit in the City Civil Court 
for a declaration that the marriage between 
him and the appellant had become dis¬ 
solved. The principal Judge of the City 
Civil Court tried the case and came to the 
conclusion that the provisions of the Spe¬ 
cial Marriage Act did not preclude the opera¬ 
tion of the personal law of a Mahomedan 
and, therefore, as the appellant had refused; 
to embrace her husband’s religion, the 
marriage must be deemed to have been dis¬ 
solved. Tbe defendant has appealed. 

[2] We have no hesitation in stating 
that the learned principal Judge miscon¬ 
strued the relevant provisions of the Special 
Marriage Act. When these are understood^ 
it is abundantly clear that the marriage 
between the appellant and the respondent 
could only be dissolved under tbe provi¬ 
sions of the Divorce Act, 1869. The condi¬ 
tions required by S. 2, Special Marriage Act, 
were fulfilled in this case, and the marriap 
was solemnised before the Registrar in 
accordance with S. 11 of the Act. Sec¬ 
tion 17 states that the Divorce Act shall! 
apply to all marriages contracted under 
the Special Marriage Act and any such, 
marriage may be declared null or di^ 
solved in the manner therein provided and 
for the causes therein mentioned. The sec¬ 
tion also provides that it may be declared- 
null on the ground that the marriage con¬ 
travenes one or more of the conditions pre¬ 
scribed in els. (1), (2), (3) or (4) of S. 2, 
Special Marriage Act. But beyond this 
it does not go. As we have already indicated 

there was no contravention of S. 2. 

[3] Section 16 . Special Marriage Act. 
provides that a person married under it, 
who, during the lifetime of his or her wife 
or husband, contracts another marriage, 
shall be subject to the penalties provi^cl in 
S 3 . 494 and 495 , Penal Code, fo^ ^he offence 
of marrying again during the h^etime of a 
husband or wife, whatever may be the reli¬ 
gion which he or she professed at tbe tune oi 
the second marriage. Therefore, a 
married under the Special Marriage 
commits bigamy if he marries 

the life-time of his spouse, and it matters not 
what religion he professes at the time 
the second marriage. 



1946 Manikyala Rao V. Venkatappayya «7‘.j Madras 447 


[4] Sections 22 , 23, 24, 25 and 26 indicate 
further great changes in the personal law 
of a party to a marriage under this statute. 
Section 22 says that such a marriage of a 
member of an undivided family who pro¬ 
fesses the Hindu, Bhuddhist, Sikh or Jaina 
religion shall be deemed to effect his sever¬ 
ance from his family. Section 23 says that 
such a person shall have the same rights 
and be subject to the same disabilities in 
regard to right of succession to property 
as a person to whom the Caste Disabilities 
Removal Act, 1850, applies. Section 24 
states that succession to the property of a 
person professing one of these religions who 
marries under the Act and to the property 
of the issue of such marriage shall be 
regulated by the provisions of the Sue- 
cession Act, 1865, Section 25 takes away the 
power of adoption. Section 26 gives the 
father of a man married under the Act the 
right to adopt a son under the law to which 
be is subject, if he has no other son living. 
The Special Marriage Act clearly only 
contemplates monogamy and a person 
married under the Act cannot escape from 
its provisions by merely changing his re¬ 
ligion. The provisions of s. 16 make this 
clear beyond all doubt and S. 17 provides 
the only means for the dissolution of a 
marriage or a declaration of its nullity. 


[6] The principal Judge based bis deci. 
Sion on the judgments in 59 Bom. 278^ and 
18 Cal. 264.* In neither case was the marriage 
under the Special Marriage Act and the 
judgments have no bearing whatever on the 
question now before the Court. The question 
was considered by the Calcutta High Court 
in 45 C. W. N. 104.7^ It was there said that 
there could be no doubt that if two persons 
|Who were married under the Special Mar. 
riage Act subsequently became converted to 
Islam, the marriage could only be dissolved 
under the provisions of the Divorce Act, 
and it follows from what we have said 
that wo respectfully agree. The same would 
apply even if only one of them became con¬ 
verted to Islam. To use the language of 
Swinfen Eady L. J. in (1917) 1 K. B. 634^ at 
ip. 659, this marriage is not a marriage in 


1 . ^ (’35) 22 A^ I. B. 1935 Bom. 5: 59 Bom. 2 

154 I.C. 1075, Muncherji Cursetji v. Jessie Gr 
Ebambatta. 

2. (’91) 18 Cal. 264, In the matter ofRamkum 

3. (’41) 28 A. I. R. 1941 Cal. 582 : 199 I.C. 5^ 

45 C. W. N. 1047, Noor Jeban. v. Eugene ^ 
cenko. ® 

^ L.J.K.B. 210: 115 L. 

Kex. V. Hummer Smith, ReLMstrar of M 
riagfes; Mir Anwurudin Ex parle. 


the Mahomedan sense which can be dissolv¬ 
ed in the Mahomedan manner. We may add 
that it is a statutory marriage and can only 
be dissolved in accordance w’ith the statute. 
For these reasons we allow the appeal and' 
dismiss the suit with costs both here and 
below. We are indebted to the learned 
Advocate-General w’ho has appeared as 
amicus curiccy for his great assistance to 
the Court. 

C.R.K./v.R. Appeal alloived. 

[Case No. 225.] 

A. I. R. (33) 1946 Madras 447 

Kuppuswami Aiyar j. 

Jaldu Manikyala i?ao and others — 

Petitioners 

V. 

Nimmagadda Venkatappayya 

Respondent. 

Or. Rev. >Io. 1128 of 1945 (Cr. Rev. Petu. No. 
1044 of 1945), Decided on 7tb March 1946, from 
order of Addl. First Class Magistrate, Masulipatam, 
D/- 2nd October 1945. 

Criminal P. C. (1898), S. 145 — Proceedings 
under — Permission to party to appear by 
pleader — Magistrate cannot subsequently 
insist upon personal appearance* 

In proceedings under S. 145, a Magistrate cannot 
compel a party to appear in person particularly 
when he has already permitted that party to appear 
by pleader. It is open to him to summon the party 
as a witness if he is wanted as a Court witness 
or witness for the other side but the Magistrate 
cannot insist upon his executing a bond for per¬ 
sonal appearance asa party. [P 447C 2; p 448C 1] 

Cr. P. C. — 

(’46) Chitaley, S. 145, N. 23. 

(’41) Mitra, S. 145 p. 379, Note ‘His Court.’ 

iS. Kothandarama Nayanar —for Petitioners. 

P. Sivaramkrishnayya and K. Bhiviasanka- 
ram — for Respondeat. 

Public Prosecutor — for tbe Crown. 

Order.— This is a petition to revise the 
order of the Additional First Class Magis. 
trate of Masulipatam dismissing the peti¬ 
tion of the petitioners stating that they 
cannot be compelled to execute bonds for 
appearance and that they cannot be com¬ 
pelled to appear in Court merely because 
they happen to be parties to proceedings 
under s. 145, Criminal P. C. I do not 
think tbe Magistrate was right in saying 
that he can compel parties in proceedings 
under s. 145 to appear in Court. It may be 
open to him to summon them as witnesses 
if they are wanted either as court witnesses 
or witnesses for the other side. But then they 
w’ill be attending Court as witnesses and 
not as party. Even under the preliminary 
order, it is stated that tbe respondents were 
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Nemichanb V. Y. V. Rao (Bell J,) 


to appear either in person or by pleader. The 
Magistrate himself had permitted them to 
appear by pleader and that order has not 
been cancelled. The Magistrate therefore was 
not justified in insisting upon the attendance 
of these petitioners if they are not willing to 
appear in Court but are content with ap¬ 
pearance by pleader. Further, if they do not 
appear and let in evidence, then the case 
will be disposed of ex parte after taking the 
evidence that may be let in by the other 
(Side. In these circumstances the order of the 
Magistrate insisting upon their appearing in 
person and executing bonds is incorrect 
and is therefore set aside. 

k.9. Bevision petition allowed. 


[Case No. 226.] 

A. I. R. (33) 1946 Madras 448 

Bell J. 

Nemichand Sowcar — Appellant 

V. 


Y. V. Bao — Bespondent. 

Appeal No. 315 of 1945, Decided on 29lh March 
194C, from order of District Court, Anantapur, 
D/. 19th July 1945. 

(a) Civil P. C. (1908), S. 13 (b) — On default 

of appearance ot defendant, decree passed in 
iavour of plaintiff without hearing any evi¬ 
dence_Decree is not on merits. 

A suit was instituted in the State of Mysore. 
The defendant submitted to the jurisdiction of the 
Court by filing the written statement. On the day 
of hearing, however, the plaintifi appeared but the 
defendant remained absent. The Court thereupon, 
without bearing any evidence, passed a decree in 
favour of the plaintifi. The plaintiff tried to exe- 
cute the decree in British India: 

Held that as the decree was passed without any 
evidence being given it was not given on merit and 
warnot valid (’20) 7 A.I.B. 1920 Mad. 687 and 
(Ml) 28 A. I. E. 1941 Mad. 387. Bel. <j.«* ^ 

C P c# 

(M4) Chitaley, Ss. 13 and 14, N. 13 Pt. 3. 

(b) Civil P. C. (1908), S. 13 (b) — Appli¬ 
cability. 

Sub-section (b) to S. 13 refers to cases where, for 
one reason or other, the controversy raised in the 
action has not in fact been the subject of direct 
adjudication by the Court : (’16) 3 A. I. B. 1916 
r. C. 121, Bel. on. [P 449 C 1] 

Ci P* c, 

(M4) Chitaley, Ss. 13 and 14, N. 13, Pt. 6 . 

T. M. Vcnugopala iludaliar — for Appellant. 

K. Vallabhaswara Bao — for Bespondent. 


Judgment. — This appeal arises out of 
a petition under Ss. 13, 47 and 151, Civil 
V. C„ in Suit NO. 15 of 1939-40, Sub.Court, 
Kolar. That suit was decreed in circum- 
etances which disregarded the provisions of 
S. 13 (b), Civil P. O., in that the decree was 


not given on the merits of the case. It is 
unnecessary to go into the background of 
the disputes between the parties. It is enough 
to say that the api>ellant and the lespon- 
dent were interested one way or another, 
in certain cinema machinery and accessories. 
After disputes had arisen as to the owner¬ 
ship of these goods, it appears that the res¬ 
pondent took them into the State of Mysore, 
where, according to him, the goods passed 
into the possession or ownership of another 
person, one Kandury Lakshmayya. The ap¬ 
pellant there filed a suit against the respon¬ 
dent and K. Bakshmayya. There can be no 
doubt that the respondent submitted to the 
jurisdiction of the Kolar Court. His written 
statement and other documents said in effect 
that he was no longer in possession of the 
goods and that they were in the possession 
of defendant 2. Defendant 2 in his turn said 
that some, at any rate, of the goods re¬ 
mained in the possession of defendant 1. 

[2] On the day fixed for the hearing of 
the case, the respondent (defendant 1), was 
not present and I am told that his advocate 
reported “no instructions.” The Subordinate 
Judge without hearing any evidence passed 
an order, Bx. P-4. This order purports to 
show that there was appearance by counsel 
on behalf of the plaintiff and of defendant 2 
only. It states that the plaintiff’s advocate 
represented that the plaintiff had given up 
his claim to certain items. Then it goes on 


rsl ^“Thereafter, both sides say that there may 
be a decree against only defendant 1 as pryed for 
in the plaint for all the articles described m the 
inventory prepared by the Commissioner ex^pt 

those given up by plaintiff today.. The 

suit is decreed as prayed for only against defen¬ 
dant 1 for all the articles described in the Com¬ 
missioner’s inventory except those given up by 
plaintiff today.” 

[4] Defendant 1 was then made liable for 
costa which amounted to Bs. 476-6-0. In due 
course, the plaintiff attempted to execute 
this decree within the jurisdiction of this 
Court. Defendant 1 objected, and f^ccMS- 
fully, in both the lower Courts that the 
decree was not given on the merits of the 
case. Hence this appeal by the plaintiff 

decree-holder. I am in agreement with tbe 

judgment of the lower Courts. It is weU 
settled that a decree passed in this way 
without any evidence being given 
be valid. In 1920 M. W. N. 412, a decree 
civen in circumstances almost identical wim 
the present one was held to he valid beca^ 


1, (’20) 7 A.I.B. 1920 Mad. 687 : 67 
1920 M. W. N. 412, Venkataohalam 
Piebai Ammal. 


I. C. 742 : 
Cbetty V* 



1946 


In re Bamaseshayya (Kuppustoa7ni Aiyar J.) 


^videnoe had been given by the plaintiff. 
In (1941) 1 M. li. J. 140,^ a similar case to 
this, the necessity for the giving of evidence 
was emphasized by King J., at page 143. 
There, the question was whether the defen¬ 
dant had submitted to the Court’s Jurisdic¬ 
tion and it was held, that he had done so by 

filing a written statement. It was pointed out: 

[5] ‘"That the decree which was nevertheless 
given in his absence was not given until the plain- 
tiS had actually been examin^ in the witness box. 
No doubt his examination was formal and brief 
and was not subjeot to cross-examination but it 
cannot, I think, be successfully argued that the 
decree was based upon the fact of the failure of 
the defendant to appear, and must be deemed to 
have been based upon the evidence given by the 
plaintifi.” 

[6] In the present case, had the plaintiff 
given sufficient evidence to cover the con¬ 
tents of his plaint, no objection whatever 
could have been raised to the decree. The 
plaintiff may have fallen into a trap, in 
assenting to defendant 2’s suggestion that 
the absent defendant 1 should take the entire 
•blame. Nevertheless, as was pointed out in 40 
Mad. 112 ,^ a Privy Council case, sub.s. (b) to 
S. 13 refers to cases where for one reason 
or other, the controversy raised in the action 
has nob in fact been the bubject of direct 
adjudication by the Court. It was impos- 
sible in this case for the foreign Court to 
adjudicate on the real issue between these 
parties namely who was in possession and 
therefore liable to surrender these goods, 
without hearing any evidence from the 
plaintiff. In these circumstances, the case 
was not tried on the merits and this appeal 
must fail and is dismissed with costs. 

c.r.k./d.s. Appeal dismissed. 

2. (’41) 28 A.I.R. 1941 Mad. 387 : 200 I. C. 83 : 
1941-1 M. li. J. 140, Sundaram PilUi v. Kanda- 
sami Pillai. 

3. (’16) 3 A.I.R. 1916 P. C. 121 : 10 Mad. 112 • 
44 I. A. 6 : 38 t. O. 683 (P. C.), D. T. Keymer v. 
Viswanatbam Reddi. 


[Case No. 227,] 
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Kuppuswami Aiyar J. 

In re Nimmagadda Raynaseshayya 

— Petitioner, 

Cri. Rev. No. 1024 and Cri. Rev. Petn. No. 953 of 
1945, Decided on 26tb March 1946 to revise judg¬ 
ment of Sub-Divisional Magistrate, Ellore, D/- 
24th August 1945. 

Evidence—Presumption—Officer directing 
manner In which notification is to be published 
—Notification published in Gazette and signed 
by same officer — Presumption. 

Whore an officer who has directed the manner 
in which a notification is to be published bus 
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Madras 449 

himself signed the notification which is published 
in the Gazette, it must be presumed that the 
publication is in the manner in which the officer 
has directed it to be. (’45) 32 A. I. B. 1945 Mad. 
192; (’45) 32 A. I. B. 1945 All. 280 and (’45) 32 
A.I.R. 1945 Bom. 368, Disling. [P 449 C 2] 

N. V, B. Sankara Rao — for Petitioner. 

Public Prosecutor — for the Crown, 

Order. — The only point urged before 
me is that in this case the prosecution has 
not let in evidence to prove that the order 
infringed had been published in the manner 
in which the officer who passed the order 
had directed it to be published and conse¬ 
quently the prosecution must fail. Reliance 
was placed for this on the decision of this 
Court in (1945) 1 M. L. j. 273.^ In this case 
evidence has been let in as to how the 
notification has been published. It has been 
published in the Port St. George Gazette 
dated 8th June 1943 and the notification is 
signed by the Commissioner of Civil Sup- 
plies. The person who is said to have direc- 
ted the notification to be published is also 
the same person. The person who has pre¬ 
scribed the manner in which the notification 
has to be published has himself signed the 
notification which is published in the Fort 
St. George Gazette. The manner of publica¬ 
tion must hence be presumed to be in the 
manner in which it was published in the 
Port St. George Gazette. In this case it has 
not been suggested in the cross-esaininationi 
of the Tahsildar that the officer who passed 
the order directed it to be published in any 
different manner. There is also the usual 
presumption of official acts, that official act 
has been done properly. The lower Court 
was justified without any further evidence 
in acting on the presumption that it was 
directed to be published in the manner in 
which it was published. This aspect of the 
case has not been considered by my learned 
brother in (1945) l M.D.J. 273.^ My attention 
has also been drawn to one ruling of the 
Allahabad High Court in l.L.R. (1945) ALD 
082“ and to the decision in A. l. R. 1945 Bom. 
3G9.^ There is nothing to indicate that in 
any of those cases there was any notification 
published which was proved or that the 
notification was signed by the same officer 
who has directed the manner in which it 

1. (’45) 32 A.I.R. 1945 Mad. 192 : 220 I.O. 334 ; 
(1945) 1 M. D. J. 273, Publio Prosecutor v, 
Narayana Reddi. 

2. (’45) 32 A. I. R. 1945 All. 280 : I. D. R. (1945) 
All 682 : 221 I C. 302, Emperor v. Krishna 
Chandra. 

3. (’45) 33 A. I. R. 1945 Bom. 368 : I. L. R. 
(1945) Bom. 681 : 221 I. 0. 230, Leslie Guilt 
V, Emperor. 
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•was to be published. In these circumstances 
I do not think those two rulings have any 
application to the facts of the present case. 
In the result this petition fails and is dis¬ 
missed. 

c.b.k./d.s. Petition dismissed, 

[Case No, 228.] 

A. 1. R. (33) 1946 Madras 450 

liEACH C. J. AND liAKSHMANA RAO J. 


requested to take steps to withdraw from the- 
acquisltion proceedings and submit through the 
Board of Avenue the necessary notification tO'- 
Government under S. 48 (1) of the Band Acquisi¬ 
tion Act, for publication.** 

As a result of representations made by the 
District Board, the Government again chang¬ 
ed its mind and decided to proceed with- 
the acquisition. No notification of with¬ 
drawal under s. 46 (1) had been published- 
This later order was passed on 10th Novem¬ 
ber 1937. Accordingly, the acquisition pro- 


Khan Bhahadur Chotvlcaran Keloth 
Mammad Koyi — Appellant 

V. 

P7'ovince of Madi'as 7‘epresented hy the 
Collector of South Kanara and an¬ 
other — Respondents. 

Letters Patent Appeal No. 39 of 1945, Decided 
on 10th January 1946, against judgment and 
decree of Chandrasekhara Aiyar J., D/- 11th 

April 1945, in S. A. No. 1146 of 1944. 

Land Acquisition Act (1894), Ss. 4, 6 and 48 
(1) and R. 5 — Government deciding to with¬ 
draw acquisition proceedings — Before publi¬ 
cation of notification under R. 5 Government 
deciding to proceed with acquisition — Re- 
notification under Ss. 4 and 6 held was not 


necessary. 

Under B. 5 'of the rules framed under the 
Land Acquisition Act it is compulsory for the Gov¬ 
ernment to publish a notification of the decision 
of the Government under S. 48 (1) withdrawing 
from an acquisition. [P 450 C 2J 

Where the Government decided to withdraw the 
acquisition proceedings and directed the Collector 
to submit through the Board of Revenue the 
necessary notification for publication but before it 
was published it again decided to go on with the 


acquisition: 

Held that it was entitled to do so and no re¬ 
notification under Ss. 4 and 6 was necessary. 


D. Hamasviami Iyengar — for Appellant. 


Oovernment Pleader — for Respondents. 


Leach C. J. — In the year 1936, the 
Government of Madras proposed to acquire 
a small strip of land for the purpose of 
making a foot-path by the side of a Hindu 
cremation ground at Kesargod. The total 
area only measured 13 cents of an acre. 
On 26 th August 1936, a notification was 
published under S. 4, Land Acquisition Act, 
and on 26th January 1937, a notification was 
published under S. 6 of the Act. The appellant, 
who was the owner of the land, objected to 
the acquisition and after the publication of 
the notification under S. 6, he persisted in 
his objection. He succeeded in persuading 
the Collector of South Kanara that the 
acquisition was not necessary. The result 
was that the Government changed its mind 

and passed an order which said : 

“The Collector of South Eauara ia therefore 


ceedings were continued and the land waa 
duly acquired. On 18th July 1938, the- 
appellant filed a suit in the Court of the 
District Munsif of Kesargod for a declara¬ 
tion that the acquisition was unlawful on* 
the ground that as the Government had 
decided to withdraw from the acquisition ifc 
could not proceed without fresh notifications 
under ss. 4 and 6 of the Act. The District Mun¬ 


sif dismissed the suit and this decision was 
concurred in by the District Judge of South. 
Kanara on appeal. The plaintiff then appealed, 
to this Court. The appeal was heard by Chan¬ 
drasekhara Aiyar J. who agreed with the 
Courts below. The present appeal is from thct 
judgment of the learned Judge under cl. 15 of 
the Letters Patent. Sub-s. (l) of S. 48 says that: 
except in the case provided for in S. 36 (which 
does not apply here) the Government shall 
be at liberty to withdraw from the acquisition 
of any land of which possession has not been 
taken. Rule 5 of the rules framed under that 
Act states that if Government decides to 
give up the acquisition a notification under 
S. 48 (l) withdrawing from it shall be pub¬ 
lished by it. It is not suggested that thisr 
rule is ultra vires. In fact, the learned 
counsel for the appellant accepts that it ia 
intra vires. The rule makes it compulsory 
for Government to notify a withdrawal if 
it decides on this course. The order to the 
Collector of South Kanara merely directed 
him to take steps to withdraw the 
tion proceedings and submit through the 
Board of Revenue the necessary notification 
for publication. As we have shown, before 
the notification was published the Govern¬ 
ment decided to go on with the acquisition. 
We consider that in the circumstanws it was 
entitled to do so without re-notifi^tion 
under sa. 4 and 6. It is 

that so much judicial time should have teen- 
taken up on such a trumpery matter. Lven 
if the law had been on the side of th 

appeUant. it could only 

notification under Ss. 4 and 6 with waste ^ 

time and unnecessary expenditure of 

The acquisition could not have been avoided- 
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The mentality of the appellant Is indeed diffi¬ 
cult to understand. The only satisfaction is 
that he can be required to pay for his bovine 
obstinacy in costs. The appeal is dismissed 
with costs, 

c.R.K./v.R. Appeal dismissed. 


[Case No. 229,] 

A. 1. R. (33) 1946 Madras 451 

Yahya Ali j. 


Sri Kallalagar Devasthanam, Madura, 
through its present Executive Officer^ 
Sri R. Krishnaswami Pillai — 

Appellant 



Karuppa Pillai and others — 

Respondents. 

Second Appeals Nos. 2098 and 2099 of 1944, 
Decided on 14tli December 1945, from decree of 
District Court, Madura, D/- 21st April 1944. 

Landlord and tenant — Water charge _ 

Land once forming part of abandoned tank 
subsequently converted into ryoti land and 
assessed to rent — Water charge cannot be 
levied. 


The right to levy water charge rests on the 
principle that the solum of the source from which 
water is supplied vests in the landholder qua the 
landholder. In the case of land which once 
formed part of an abandoned tank in an estate 
and which was subsequently converted into ryoti 
land and assessed to rent, the very foundation 
upon which water charge could be levied dis¬ 
appears and merely because water from Govern¬ 
ment source flowed over that land to the ryot’s 
land for cultivation, it could not be said that it 
became the landlord’s water, entitling the land¬ 
lord to levy a separate charge in respect thereof : 
(’40) 27 A.I.B. 1940 Mad. 455, Disting. [P 452 C 1] 

P. N. Marthandam Pillai and C, Ranga~ 
swami Iyengar — for Appellant. 

A. V. Naryanaswami Iyer — for Respondents. 

Judgment. — The questions involved in 
these two appeals are common. The suits 
out of which these appeals arise were in- 
stituted by the proprietor of Amaradakki 
village in Melur division of Madura district 
for recovery of rent from his tenants, the 
defendants, for faslis 1349 to 1361. Two 
matters were in dispute in the suits. The 
first was in relation to the water charge 
claimed by the proprietor for the second 
crop raised on the lands in the occupation 
of the defendants which had been registered 
as single crop wet lands. The second ques- 
tion concerned fishery rents which is not 
now pressed by the learned advocate for the 
appellant. 

As regards the water Oharge for the 
second crop, the Deputy Collector of Melur 
division found that the plaintiff was not en¬ 
titled to levy the same, and on appeal the 


learned District Judge affirmed the Deputy 
Collector’s decree. After having heard both 
sides, I am of the opinion that the view taken 
in the Courts below is correct. Various ques¬ 
tions have been argued, but there is one 
matter which clinches the issue and which 
I shall refer to presently. At one time the 
Amaradakki tank comprised a large extent 
and had a bund of considerable size with a 
sluice and other arrangements. After the 
erection of the Periyar Dam, supply from 
that source was provided. In consequence 
a considerable portion of the tank bed was 


assignee lor wet cultivation. The only ex¬ 
tent remaining was the extent of 3 acres 
91 cents comprised in s. No. SO/3 on which 
it would appear that there are still a large 
portion of the old bund and the sluice 
without shutters and a temple without a 
structure. The Periyar water would appear 
to pass through the course on the inside of 
the old bund and flow out through the un¬ 
shuttered hole in the sluice. The defendants 
contended that the tank had ceased to be in 
existence as such and that what remained 
was nothing but a mere channel course for 
the Periyar water to flow directly to the 
defendant’s fields. Both the lower Courts 
upheld that contention. On the plaintiff’s 
side reliance was placed on the decision in 
I. L. R. (1940) Mad. 745* but the learned Dis. 
trict Judge distinguished it on the ground 
that in that case the Government water had 
come into the tank belonging to the land¬ 
holder and had got mingled with the land, 
holder’s water, which feature does not obtain 
in the present case. Apart from those grounds 
the matters seem to me to be altogether 
clinched by the fact that in the Re-settle- 
ment Register, Ex. P-l, the entire extent of 
S. NO. 30/3 is registered as ryoti land and is 
assessed to rent and stands as ryoti land in 
the name of the deity Sundararajaperumal. 
In that connection the Deputy Collector 
said in his judgment: 

“Above all, the more important document 
Ez. F-1 (Re-settlement register) reveals that the 
tank paramboko S. No. 30/3 stands in the holding 
of Sundararajaperumal the deity under holding 
No. 2 classed as Dry and the extent of 3‘91 aotw 
bears an assessment of Rs. 4-6-0 with the remark 
[B7ioosf7ii kulam kanmai purampokhu saau. 
pndi.J In the face of this record the plaintifi has 
no ease for hnn. There is no tank and no water 
Spread area, with stagnatioo of water, since the 
entire extent having been assessed to rent. Even 
psummg that the classification on ground is 
tank there could only be a narrow strip of land 
for the Periyar water to flow through the ope n 

L. R. 1940 

Mad. 745 : 191 I. C. 34, Madura Kallalagar 
Devasthanam v. Subbiah Ambalam. 


452 Madras Mdtyalu v. Veerayya (Chandrasekhara Aiyar J.) 


A. I. R. 


sluices on the tank bund for the irrigation of the 
suit lands which have been pecmltted for irrigation 
by water permits issued by the Government. The 
entire extent having been treated as ryoti land 
and assessed with an annual rental value, there is 
no case of the plaintifi to claim any ownership 
over the solum of the water course. 

I entirely agree with this view of the matter. 
The right to levy water charges of this des¬ 
cription rests on the principle that the solum 
of the source from which water is supplied 
vests in the landholder qua landholder. In 
this case the land having been converted 
into ryoti land and assessed to rent, the 
very foundation upon which water charges 
can be levied, disappears. The second appeals 
are dismissed with costs. Advocate’s fee one 
set. Leave to appeal is refused. 

C.R.k./d.s. Appeals dismissed. 


[ Case No. 230.] 

A. I. R. (33) 1946 Madras 452 

Chandrasekhara Aiyar J. 
Somepalli Mutyalu — Appellant 

V. 

Chittineni Veerayya and others 

_ Respondents. 

Second Appeal No. 60 of 1945, Decided on 5th 
February 1946, from decree of Sub-Judge, Bapatla, 
in A. S. No. 131 of 1943. 

Evidence Act (1872), S. 92 -• Scope ^f pro¬ 
hibition—Letter relinquishing right 
— Passing oi consideration not 
Oral evidence to prove passing of 
tion is admissible under proviso 2 — 
of part-performance held applicable to facts of 
case—Transfer of Property Act (1882), S. 53-A. 

In a suit brought by A \tam\d 

• 7 ?*c cief^i* bv li6r ffttliBr UDdcf tb© d©©d of 

1933 B was in possession of the 

property allllong. The letter fnot mentton any 
nassina of consideration. But it was found that 
this letter was preceded by a mediatioo as » re|.dt 
of which B gave up a claim to recover Rs. 350 
fcom A in consideration of giving up "Sht 
to the property which belonged 
aforesaid^. The defendant B also 

cation of the doctrine of part-performance. The 
plaintifi contended that as the letter did not dis¬ 
close any consideration oral 

the passing of consideration could not be admitted 
and^L there was also no evidencing the 

contract with reasonable certainty the^ doctrine of 
part-performance could not be applied : 

Held, that so long as the passing of the con¬ 
sideration was not a term of the contrac^ eviden e 
adduced to show that it did Pass. even though the 
contract did not recite it. was not within the scope 
of the prohibition in S. 92. Evidence Act, and 
oral evidence of the same could be admitted ujjder 
proviso 2 as it was not in any way inconsistent 
with the terms of the letter: ( 15) 2 A. I. R. 


Mad. 868 and (’30) 17 A. I. R. 1930 Mad. 659, 
Disting.i 33 AU. 340 (P. O.) and (’26) 13 A. I. R. 
1926 Mad. 35, Bef. [P 453 0 1] 

Held furthert that there being nothing in the 
letter which created any confusion or any doubt as 
to what the terms were, the doctrine of part-per¬ 
formance was applicable and precluded the plain¬ 
tiff from recovering possession. [P 453 0 2j 

T P. Act ■ 

(’45) Chitaley, S. 53A, Notes 7 and 9. 

(’36) Muila, S. 53A, Notes 14 and 16. 

K. S. Desikan and-'J, Siiamahalakshmi 

— for Appellant. 

B, Sitarama Bao and B. Somanatha Bao 

— for Respondents. 

Judgment.—The plaintiff, who brought 
the suit to recover a plot of land, is the 
appellant in this second appeal. Both the 
lower Courts dismissed his suit on the 
ground thflt h© gfl»v6 tho lettBr^ £)x* D-1| on 
5 th December 1938 to defendant i, stating 
that he had no connection whatever with 
the said property thereafter and that defen¬ 
dant 1 can himself enjoy the property which 
had been given to his wife, the sister of 
defendant 1, by the father under a deed of 
gift in the year 1933. After this letter, 
defendant 1 has been in possession of the 
property aU along. Both the Courte have 
found that this letter was preceded by a 
mediation as the result of which defendant i 
eave up a claim to recover a sum of Rs. 350 
from the plaintiff, who in his turn 
to give up his interest in this property which 
belonged to his wife, she having got it from 

her father. They applied 
performance against the plaintiff. Mr. 
kan for the appellant contends that the 
doctrine does not apply because S. 63A, T. P. 
Act, requires two things, namely, (a) a con- 
tract to transfer for consideration and (b) 
a writing evidencing the contract indicating 
with reasonable certainty the terms nwes- 
sary to constitute this transfer both of 
■which conditions, according to him, are 
absent in the case before us. 

The letter mentions no consideration and 
it is urged that proof aliunde ^ 

given In support of it, as S. 9^ 

Act, prohibits such proof. 38 Mad. 514 and 
58 M. L. J. 5=40^ are relied on m 
tion. But both these cases have no applica¬ 
tion. 38 Mad. 614^ is a case of a , 

the price is a term of the contract »ts®^ »cd 
it was therefore held that no evidence could 
be adduced to vary it. T he other case — 

1. (’16) 2 A. I. R. 1915 Mad. 868 : 38 614 

21 I O. 458, Adityan Iyer v. Rama^^na y 
2 (’io) 17 A.'l. R. 1930W. 659: 124 I. 0.^08^ 
58^ Mad. 240, Krishnayya v. Mohamed Ga 

Sabeb. 
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again one where it.was held that, though 
it was open to a party to prove want of 
consideration or failure of consideration, or 
a difference in the kind of consideration, it 
was not open to him to prove a variation 
in the amount of consideration. Whether 
the decision in 38 Mad. 514^ is still good law 
after the decision of the Privy Council in 
33 ALL, 340^ was doubted in 49 M. L. J. 414‘‘ 
where it was pointed out that, if a party 
could under proviso 1 to S. 92, Evidence 
Act, prove want or failure of consideration, 
it would be open to the opposite party to 
prove that the consideration recited in the 
deed or some other kind of consideration 
existed in support of the contract. While it 
is true that fbr a relinquishment of this 
kind there should be consideration for its 
enforcement, it is equally clear that the 
consideration is not a term of the contract. 
iThe prohibition in S. 92 is only as regards 
^evidence sought to be adduced for the 
'purpose of contradicting, varying, adding to 
or subtracting from, the terms of a contract. 
So long as the passing of consideration is not 
a term of the contract, evidence adduced 
to show that it did pass, even though the 
^contract does not recite it, is not within the 
scope of the prohibition in S. 92. 

Moreover, I am not able to see why 
'proviso 2 should not apply to this case. 
iThe document is silent on the subiect of 
‘consideration and what is stated now, 
^namely, that defendant 1 gave up a claim 
for Rs. 360 which he had against the 
'plaintiff, is not in any way inconsistent 
with the terms of the letter. Ex. D-l. The 
fact that the abandonment of the claim is 
postulated as the quid pro quo for the 
relinquishment does not make the transac¬ 
tion one of sale: 45 Mad. 612.® It remains a 
relinquishment none the less a relinquish, 
ment supported by consideration and not 
one without consideration, merely because 
the letter does not refer to the consideration. 
As regards the other ground that the terms 
should be capable of being ascertained with 
reasonable certainty from the writing itself 
and that this is not a case where the terms 
could bo so ascertained itself, there is no 
substance in it at all. The only term is that 
the plaintiff argeed that from that date 

3. m) 33 All. 340 : 38 I. A. 85 : 11 I. C. 398 
(P. C.), Hanif.un-nissa v. Paiz-un-nissa. 

4. (’26) 13 A. I. R. 1926 Mad. 35 : 91 I. C. 612 ; 
49 M. L. J. 414, Raniaswami Cbeltiar v. Lodd 
Govindoas Krishoadoss. 

5. (’22) 9 A. I. R. 1923 Mad. 311 : 45 Mad. 612 : 
68 I. C. 687 (F. B.), Madam Pillai v. Badrakali 
Ammal. 


onwards be had no more connection with 
the property and that it should be enjoyed 
by Veerayya, defendant 1, and this is found 
explicitly stated in the letter, which con¬ 
tains nothing else to create confusion or 
to raise any doubts as to what the terms 
might possibly be. 1 am happy to find that 
the law as I understand it is against this 
plaintiff. Otherwise, we shall be conniving 
at, if not actively encouraging, the perpe¬ 
tration of gross dishonesty. The second appeal 
is dismissed with costs. (No leave). 

c.r.k./k.s. Appeal dismissed. 


[Case No. 231.] 

A. I. R. (33) 1946 Madras 453 

Yahya Alt J. 

Venugopal and brother by its pro- 
prietor, N. Venugopal Naicker and 
others — Appellants 

V. 

P. Gopala Cheitiar — Respondent. 

Second Appeal No. 383 of 1945, Decided on 
27th November 1945, from decree of Sub-Judge, 
Coimbatore, in S. No. 312 of 1944. 

(a) Limitation Act (1908), Arts. 48, 49 and 29 
— Applicability — Sewing machine belonging 
to B attached before judgment and kept in 
custody of sureties—Attachment subsequently 
raised as being illegal — B refusing to take 
back machine as it was found to be useless 
due to removal of vital parts — Suit by B for 
return of machine in its original condition or 
for damages—Limitation — Art. 48 or Art. 49 
would apply and not Art. 29. 

Where a suit is for compensation for wrongfully 
taking or detaining the property lost or acquired 
by theft or by dishonest misappropriation or con- 
version. Art. 48 would be applicable, and not 
Art. 29. Even if Art. 48 does not in terms apply. 
Art. 49, which is a residuary article, would he 
applicable, since that article deals with suits for 
specific movable property not otherwise provided 
for, or for compensation for wrongfully taking or 
injuring or for wrongfully detaining the same. 
The period of limitation under both Arts. 48 
and 49 is three years and the time is to run from 
the time when the person having a right to tho 
property first learnt in whose possession it was or 
when the detainer’s possession became unlawful. 

[P 455 C IJ 

A obtained an attachment before judgment 
against B and attached a sewing machine belong¬ 
ing to B. The machine was then banded over to 
two sureties C and D. The attachment was sub* 
sequently raised as being illegal on application by 
B. At the time of taking delivery, it was found 
that the machine was rendered absolutely useless 
by the removal of important parts thereof and it 
bad also become rusty and unworkable. B there¬ 
fore refused to take delivery of the same and filed 
a suit against A, C and B for the return of the 
machine in the condition in which it was at the 
time of attachment or for damages. It was con¬ 
tended that the suit was barred by limitation 
under Art. 29, Limitation Act, as it was filed after 
the expiry of one year from the date of attachment: 
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Held that the suit was governed by Ait. 48 or 
Art. 49 and not by Art. 29. The suit being admiU 
tedly filed within the period prescribed by those 
articles was not barred by limitation : (’46) 33 
A.I.R. 1946 Mad. 33 ; (’29) 16 A. I. R. 1929 P. O. 
69 ; and 22 Mad. 478, Relron ; (’30) 17 A. I. R. 
1930 Mad. 635, Disiing, [P 456 O 1] 

Lrimitation Act — 

(’42) Chitaley, Art. 49, K. 2, Pt. 2. 

(b) Civil P. C. (1908), S. 100 — Question oi 
limitation not depending upon additional facts 
can be raised for first time. 

A question of limitation not depending upon 
additional facts and being purely a question of law 
can be allowed to be raised and argued for the 
first time in second appeal. [P 456 C 13 

C. P. C_ 

(’44) Chitaley, S. 100, N. 56, N. 60. Pt. 1. 

(’44) Mulla, S. 100, Page 374, Pt. (e). 

V. S. Bangastvavii Iyengar — for Appellants. 

S. S. Ramachandra Iyer — for Respondent. 

Judgment. •— The three defendants are 
the appellants. The facts are fairly simple. 
Defendant 1 is the son of defendant 2 and 
defendant 3 is their employee in their cloth 
shop. The plaintiff, who is a tailor, was 
plying bis profession in a portion attached 
to that shop and he defaulta^F^n the pay¬ 
ment of rent. DefendWIIt>i«led i ^ 
the recovery of thetTrent iJnd hspSrejudg- 
ment attached the s^ing 
ing to the plaintifT ^j ffhe^ewi 
after attachmen^^^sNijand^^over to two 
sureties, defendaNa^^and 3. It has 

been rigbitly "found by the^ower appellate 
Court that during the period when the 
machine was in the custody of the defen¬ 
dants the vital parts of the machine, namely, 
the bobbin, shuttle and needle, were removed, 
and the machine being the Bole means by 
which the plaintiff was earning his liveli¬ 
hood and it also being the tool of an artisan 
necessary to enable him to earn his liveli¬ 
hood as such, the attachment was raised on 
an application made by the plaintiff upon 
those averments. He applied for redelivery 
and an amin was sent for the purpose and 
it was found that the machine had been 
rendered absolutely worthless by the remo¬ 
val of the important parts and it had also 
become rusty and unworkable. The plain¬ 
tiff refused to take delivery of the same 
and filed the suit out of which this appeal 
arises for return of the machine in the 
condition in which it was at the time of 
the attachment or for damages. The first 
Court, whose appreciation of evidence and 
whose grasp of the principles applicable to 
the question, I must say, is far from satis¬ 
factory, made a decree to the effect that 
defendant 1 was not liable at all and that. 


w 

le belong- 
machine, 


A. 1. R. 

so far as defendant 2 was concerned, he 
should return the macMne in the same con¬ 
dition in which it was brought to Court 
and, if the plaintiff was not willing to take 
the same in that condition, defendant 2 
should pay a sum of rb. 76 as stipulated by 
the security bond. The plaintiff appealed 
and the learned Subordinate Judge reversed 
the findings of the District Munsif and held 
that defendant l also was liable to return 
the machine in the original condition or 
pay its value to the plaintiff, and, since the 
defendants by their conduct had made it 
impossible for them to return the machine 
in the original condition in which they took 
it, the decree of the lower Court was set 
aside and the three defendants were directed 
to pay the plaintiff Rs. 200 towards the 
value of the machine with subsequent inter¬ 
est. The present appeal is against that 
order of the Subordinate Judge. 

At the outset the learned advocate for 
the appellant has forcibly argued the ques- 
tion of limitation. He contends that, on the 

case, Art. 29, Limitation Act, 
^^^omes applicable and the suit is barred. 
The attachment and delivery of the machine 
to the sureties in this case was on I6bh 
July 1912. The suit was filed on 2nd August 
1943. The period of limitation provided by 
Art. 29 is one year and time from 
period begins to run is from the date of the 
seizure. Hence, it is argued, this being a 
case falling within that article, is barred 
because the suit was filed after the expiry 
of one year from the date of seizure. 
Article 29 deals with a suit for compensa¬ 
tion for wrongful seizure of movable pro¬ 
perty under legal process. In support of 
his contention that the present suit falls 
within the ambit of that article, the learn^ 
advocate for the appellant relies on 53 
621.^ The head-note correctly brings out the 
point decided in that case and is to tne 

following effect: ,, 

“Article 29. Limitation Act, applies to all cases 

of attachment before judgment where ^ 
moveable property is actuaUy seized and the seizure 
is wrongful either because the Court had no juris 
diction or because the attachment obtained on 

insufficient grounds : the article applies whether 
the property attached belongs to a different defen 
dant in the suit or to a third party. | 

point of limitation is the date of 

and the time taken in getting the seizure declar^^ 
illegal either on appeal or by other means 
be deducted.’’ , 

The learned advocate for the 

does not dispute the c orrectness of tne 

1. (’30) 17 A. I. R. 1930 Mad. 635 : 53 Mad 621 : 

126 I.O. 721, Pannaji v. Senaji Kaputchand. 
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principle decided in that case. The princi¬ 
ple governs cases where there was an 
attachment, which was found to have been 
wrongful, because the Court had no jurisdic¬ 
tion or because the attachment was obtain, 
ed on insufficient grounds—c^es which, in 
terms, fall within the description of the suits 
mentioned in Art. 29. For a suit under that 
article, there are no additional factors such 
as misappropriation or theft or conversion 
of the attached property. If such complica- 
tions do not exist, as they did not exist in 
53 Mad 621,^ then Art. 29 will apply; but if 
they do exist we will have to look for some 
other article in which those additional fac¬ 
tors are present and are provided for and 
that article is Art. 48. Article 48 refers to 
suits for specific movable properly lost or 
acquired by theft, or dishonest misappro- 
priation, or conversion, or for compensation 
for wrongfully taking or detaining the 
same. Where therefore the suit is for com¬ 
pensation for wrongfully taking or detain¬ 
ing the property lost or acquired by theft or 
by dishonest misappropriation or conversion, 
Art. 48 would be applicable, and not Article 
29. Even if Art. 48 does not in terms ap- 
ply Art. 49, which is a residuary article, 
would be applicable, since that article deals 
with suits for specific movable property 
not otherwise provided for, or for compen¬ 
sation for wrongfully taking or injuring or 
for wrongfully detaining the same. The 
period of limitation under both Arts. 48 and 
40 is three years and the time is to run 
from the time when the person having a 
right to the property first learnt in whose 
possession it was or when the detainer’s 
possession became unlawful. This view finds 
substantial support in a number of decisions. 
In 1945-1 M.Ii.J. 265,^ defendant l, who as the 
plaintiff in another suit had applied for the at¬ 
tachment before judgment of two brick kilns 
and had taken custody of the same execut- 
ing a security bond. The plaintiff in that 
suit objected to the attachment under o. 21 , 
R. 58 and on his paying the amount due to 
defendant l he was asked to deliver the 
kilns to the plaintiff. When the delivery 
was effected the plaintiff found that most 
of the bricks in the kilns had been removed 
and he filed a suit for the recovery of the 
value of the bricks. It was held that the 
suit was neither on the security bond nor 
for compensation for wrongful seizure of 
movable property under legal process 

2. (*46) 33 A. I. R. 1946 Mad. 33 I L R (1945) 
Mad. 784 : (1945) 1 M. L. J. 265, Krishna Aiyar 
V. Sudnlaimuthu Pillai. 


(Art. 29) but one for compensation for 
wrongfully taking or injuring or wrongfully 
detaining the property and the appropriate 
article of the Limitation Act applicable was 
Art. 49 which provided three years limita¬ 
tion from the date of wrongful taking and 
consequently the suit was not barred by 
limitation. To facts, which are somewhat 
similar to those in the present case, the 
Privy Council applied Art. 48 in 66 M. L. J. 
517,^ where their Lordships point out that 
the two articles (Arts. 48 and 49) are the 
only ones that apply to claims in respect of 
specific movable properties and that Art. 48 
alone refers to conversion. In an earlier case 
decided by this Court, 22 Mad. 478,^ in 
similar circumstances, it was held that 
Art. 49 applied. In execution of a decree 
obtained by the defendants in that case in 
the Court of Small Causes certain goods 
belonging to the plaintiff were attached and 
the plaintiff preferred a claim which having 
been disallowed, he filed in the city civil 
Court, Madras, a suit and obtained a de- 
claration of bis title to the goods; but prior 
to the date of the decree, the goods attached 
had been sold by the Court of Small Causes 
and certain third parties had become 
purchasers. The plaintiff sued for the re- 
covery of the goods or their value as com- 
pensation. Since in that case the goods were 
not in possession or under the control of 
the defendants it was found that he was 
not entitled to the recovery of the goods in 
specie and that his only remedy was by 
way of damages for the wrongful taking of 
his goods at the instance of the defendants. 
With regard to the question as to which 
article of the Limitation Act applied, it was 
held that the suit, being framed for the re¬ 
covery of specific movable property, was 
governed by Art. 49 and the alternative 
prayer for the value of the goods as com¬ 
pensation must be read as ancillary to the 
main relief asked for with reference to 
S. 208 , Civil P. C., and did not alter the 
character of the suit or bring it within any 
other category of the schedule to the Limi- 
tation Act. 

In the present case the findings are, and 
I agree with them entirely, that the most 
vital parts of the machine were actually 
stolen while the machine was in the posses¬ 
sion of the defendants. A distinction is 

3. (’29) 16 A. I. R. 1929 P. C. 69 ; 8 Pat. 516 : 
56 I. A. 93 : 114 I. C. 604 : 56 M. L. J. 517 
(P. C.), Lowis Pug V. Asbutosh Sen. 

4. (’99) 22 Mad. 478, Murugesa Mudali v. Jotba- 
ram Davay. 
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sought to be made with regard to defen¬ 
dant 1 who was not one of the sureties and 
who as such was not in ixsssession of the 
machine; but the lower appellate Court has 
rightly held that in the circumstances of 
the case he must also be made liable. It is 
not necessary to go into the grounds upon 
which that view is founded as I am clear 
that the learned Subordinate Judge was 
right in that view expressed by him in these 
terms : 

“Defendant 1 cannot now escape by stating that 
tbe machine was entrusted only to defendants 2 
and 3 and that he had no hand in either the re¬ 
tention of the machine or the removal of its im¬ 
portant parts. He and defendant 2 alone with their 
employee, defendant 3 should have connived and 
removed the missing parts so as to deprive the 
plaintifi of tbe machine. They are bound to return 
the machine to the plaintifi in the condition in 
which it was entrusted to them and the evidence 
of defendant 2 shows that they will not be able to 
do it because he denies that he removed any parts 
from that machine. I totally disbelieve his evi¬ 
dence.” 

On a careful scrutiny of the evidence he 
found that defendants 2 and 3 did not offer 
the machine to the plaintiff in the condition 
in which it was handed over to them and 
that they removed some important parts 
from the machine; and that the defendants 
have by their conduct made it impossible 
for them to return the machine in the ori¬ 
ginal condition in which they took it, and 
consequently a direction for the return of 
the machine in that condition at that stage 
was practically- useless and would be infruc- 
tuous. Ho therefore set aside the decree. 
With these conclusions as I have already 
indicated I agree. I am of the opinion that 
\rt. 48 or Art. 49 would apply, and not Art. 
29. On the facts, I agree with the findings 
of the learned Subordinate Judge and find 
all the defendants liable to pay to the 
plaintiff a sum of Rs. 200 towards the value 
of the machine with subsequent interest as 
decreed by the learned Subordinate Judge. 

I may say before closing that the ques¬ 
tion of limitation was not specifically raised 
at any earlier stage by the appellant; but, 
since, there is no question of any additional 
facts having to be brought on record and 
as it was purely a question of law, I allow¬ 
ed the point to he raised and argued before 
me. In the result the appeal is dismissed 
with costa. Leave to appeal is refused. 

c.R.K./K.S. Appeal dismissed. 


[Case No, 232,] 

A. I. R. (33) 1946 Madras 456 
Patanjali Sastri and Bell JJ. 

Kasturi Venkata Subbarao 

v. 


Bikkina Veeraswami, 

Appeal No. 500 of 1944, Decided on 31afc Janu¬ 
ary 1946, from order of Sub-Judge, Amalapuram,. 
Dy- 15th December 1943. 

Transfer of Property Act (1882), S. 58 (cY 

Proviso_Effect of Proviso — Ostensible sale- 

with condition of repurchase not contained in¬ 
same document—Enquiry whether transaction 
constitutes mortgage is shut out.. 

The effect of the proviso added to S. 58 (o), 
T. P. Act, by the amending Act of 1929 is tkat an 
ost8nsibl6 sals witli & stipulation iot repuronMO- 
shall not be regarded as a mortgage unless the 
stipulation is contained in the same document 
which effects the sale, the object beiug to shut out 
au inquiry whether a sale with a stipulation of re¬ 
transfer is a mortgage when the stipulation is not 
embodied in the same document : (’35) 22 A. L R* 
1935 Rang. 212, Approved. [P 457 C IJ 


(’46) Chitaley, S. 58, N. 33 . sub heading‘effect 
of Proviso.’ 

(’36) MuUa, S. 58, Page 331, Pt. (k). 

T, S. Narasingha Rao — for Appellants. 

P. Somasundarant, A. Sambasiva Rac^ M. A^ptt 
Rao, K. Bhimasankaram and N. Bapi Raju 

_for Respondents. 


Patanjali Sastri J— This is an appeal 
from an order refusing to scale down what 
is claimed to be a mortgage at the instance 
of the appellant who applied for relief under 
Madras Act 4 [IV] of 1938. The application 
was dismissed on the ground that the transac¬ 
tion in question was not a mortgage at all 
but an absolute conveyance with a condi¬ 
tion of retransfer and there was no debt 
which could be scaled down under the Act. 

The transaction was embodied in two 
documents. Exs. D-l and P-l, both dated 22nd 
December 1931. Exhibit D-l purports to be 
an out and out sale of the properties referred 
to therein to the respondent for Bs. 6500 and 
EX. P-l provides that the properties shall be 
reconveyed to the appellant on repayment 
of the price within ten years. The appel¬ 
lant contended that the two documents 
taken together evidenced a mortgage by 
conditional sale and attempted to show by 
reference to the surrounding circumstances 
the real nature of the transaction according 
to the intention of the parties. The Court 

below refused to go into 

view of the new proviso to S. 58 (e;, i. tr. aos, 

added by the amending Act of 1929. Th 


roviso runs thus: 

“Provided that no such tranaaction sb^ ^ 
jemed to be a mortgage, unless the condition i- 
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embodied in the document which eSects or pur¬ 
ports to eSect the sale,” 

The language of the proviso is perfectly 
clear and unambiguous, and its effect is that 
an ostensible sale with a stipulation for re. 
purchase shall not be regarded as a mort¬ 
gage unless the stipulation is contained in 
the same document which effects the sale. 
The appellant’s learned counsel argues that, 
as the new provision has been introduced 
as a proviso to cl. (c) which deffnes a mort¬ 
gage by conditional sale, it should not be 
understood as having a wider scope than 
the clause itself, and should not be taken 
to limit or qualify in any way cl. (a) which 
defines a mortgage; in other words, that 
the proviso should be read as providing 
only that such a transaction shall not be 
deemed to be a mortgage by conditional 
sale, with the consequence that it can still 
be regarded as a mortgage falling under 
S. 58 (g) if it is established that the inten. 
tion of the parties was that the transaction 
should operate as a mortgage and not an 
outright sale with a condition of re-trans- 
fer. This argument cannot be accepted. The 
construction suggested would involve reading 
into the proviso words which are not there, 
and it would, moreover, stultify the new 
enactment as it would leave the previous 
state of the law practically unchanged. For 
it would not make much difference in the 
legal effect of a sale accompanied by a 
separate agreement for repurchase to provide 
that it shall not be deemed to be a mort¬ 
gage by conditional sale but may be regarded 
as an anomalous mortgage. We do not think 
that the proviso was intended to have that 
effect. Its object evidently was to shut out 
an inquiry whether a sale with a stipulation 
for retransfer is a mortgage where the stipula¬ 
tion is not embodied in the same document. 
This is the view taken of the effect of the pro. 
viso in A.l.R. 1935 Rang. 212^ and we agree 
with it. The appeal fails and isdismissed with 
costs, two sets, one for respondent 1 and one 
for the other respondents. 

c.rk./k.s. Appeal dismissed. 

1. t’3-5) 22 A.I.R. 1935 Rang. 212 : 157 I. C. 179, 
Ma Seiu Nyo v. Maang San I’e. 
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Chandrasekhara Aiyar J. 

Subbiah Pillai—Appellant 

V. 

Mulhathal Achi — ^Respondent. 

Second Appeal No. 629 of 1915, Decided on 
7tb February 191C, from decree of Sub-Judge 
Sivaganga, in A. S. No. 61 of 1944. 


(a) Stamp Act (1899), S. 35 — Suit for 
redemption—Usufructuary mortgages created 
by unstamped documents—Defendant conced¬ 
ing that be was in possession as usufructuary 
mortgagee by prescription—Plaintiff claiming 
redemption on this basis — Defendant held 
could not deny plaintiff’s right to redeem 
usufructuary mortgage right acquired by 
prescription — Redemption held could be 
allowed though documents were unstamped. 

A suit for redemption was resisted by the defen¬ 
dant on the ground that the usufructuary mort- 
gages sought to be redeemed were evidenced by 
unstamped muris or cadjan leave and therefore 
no proof was admissible in support of the claim 
for redemption. The muris under which the 
usufructuary motgages were created were referred 
to in the plaint. It was conceded that the defen¬ 
dant was in possession only as a usufructuary 
mortgagee and that he bad acquired title as 
usufructuary mortgagee by enjoyment for over 
the prescriptive period. The plaintiS claimed 
redemption on this basis : 

Held that the defendant could not deny the 
plaintiff’s right to redeem this usufructuary mort¬ 
gage right which be had acquired by proscription. 
The muris were set cut in the plaint only to show 
that invalid mortgages were created in favour of 
the defendant giving rise to a prcscriptivo right 
as usufructuary mortgagee in defendant's favour. 
The redemption could, therefore, be allowed on this 
basis, though the rnuris ot cadjan leaves were 
unstamped and could not be let in evidence : 
30 Mad. 386, [ P458 C 1, 2] 

Stamp Act— 

(’45) Chitaley, S. 35 Notes 8 and 11. 

(’-41) Mulla, page 99, Note “Admitted in evi¬ 
dence for any purpose” and P. 103, Note 
“Secondary evidence and admissions.” 

(b) Stamp Act (1899), S. 35 — Mortgages 
evidenced by unstamped documents suppressed 
by defendant—Still prohibition in S. 35 will 
come into play. 

Where the mortgages are evidenced by un¬ 
stamped documents, even their suppression by 
the mortgagee-defendant would not render the 
position for the mortgagor-plaintiff any the better 
in a suit for redemption as the prohibition in S. 35 
will be attracted and come into play. [I’ 158 C IJ 

Stamp Act— 

(’45) Chitaley, S. 3-5 Note 7. 

t’41) Mulla, Note “Admitted in evidence for any 
purpose.” 

T. Krishna liao and i?. Subra7nania}n 

— for Appellant. 

y. liamasivatni Iyer —for Respondent. 

Judgment. — The defendant has pre¬ 
ferred this second api->eal and he repeats 
the contention taken by him before the 
lower Courts that as the usufructuary mort- 
gages now sought to bo redeemed by the 
plaintiff’ were evidenced by unstamped 
muris or cadjan leaves, no proof is admis. 
sible in support of the claim for redemption 
and that even if the defendant has admit, 
ted that bo was holding under such mort¬ 
gages, it would be of no avail to the plain¬ 
tiff, as the admission would only be 
secondary evidence of the contents of the 
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unstamped documents which not only could 
not be received in evidence, under s. 35, 
Stamp Act, but should not even be acted 
upon for any purpose whatever. The deci¬ 
sion in 30 Mad. 386^ is strictly relied on 
in support of this position. 

As pointed out by the learned Subordi¬ 
nate Judge, the unstamped muris must be 
with the defendant and he would not pro. 
duce them. This by itself is not however a 
fact of any importance in connection with 
the question now raised, because, once it is 
conceded that the mortgages are evidenced 
by unstamped documents, even their sup. 
pression by the defendant would not render 
the position for the plaintiff any the better 
as the prohibition in S. 35 will be attracted 
and come into play. The several muris 
under which the usufructuary mortgages 
were created are referred to in the plaint 
on the strength of the recitals in Ex. P-6, 
an assignment in favour of the defendant 
by the original othidar or his legal repre¬ 
sentatives. The defendant resisted the 
redemption only on this ground and no 
other. Though he had pleaded that he was 
the owner of the property he conceded later 
that the plaintiffs were the owners. He did 
not state in his written statement in so 
many words that he held possession under 
the usufructuary mortgages referred to in 
the plaint and this silence on his part 
entitled the District Munsif to say that the 
possession of the defendant and his pre¬ 
decessor in title of the rest of the items for 
more than 12 years prior to suit is not that 
of a usufructuary mortgagee. But on ap. 
peal, the defendant’s vakil conceded that 
his client was in possession only as a 
usufructuary mortgagee and that he had 
acquired title as usufructuary mortgagee by 
enjoyment for over the prescriptive period. 

30 Mad. 386^ would apply if the suit 
was merely one for redemption of the 
usufructuary mortgages created under the 
unstamped muris* But the plaintiff has 
taken care in this suit to say (vide para. 10 
of his plaint) that he seeks to redeem from 
the defendant who had held possession as a 
usufructuary mortgagee under documents 
not valid in law to create any such rights 
in his favour. The defendant cannot deny 
the plaintiff’s right to redeem this usufruc- 
tuary mortgage right which he so acquired 
by prescription. The dates given for the 
cause of action in para. 14 were referred to 
by Mr. T. Krishna Rao, the learned advo- 
1. (*07) 30 Mad. 386, Tbaji Beebi v. Tirumalai- 
appa Pillai. 


cate for the appellant, in support of his 
argument that the suit was to redeem the 
mu9'i mortgages. But the dates would have 
had to be given even with reference to the 
prescriptive rights acquired by the defen¬ 
dant by reason of possession for over 12 
years under mortgages not valid in law. 
This is not a case where the plaintiff seeks 
to redeem a mortgage, and being unable to 
establish it, wants to redeem another mort- 
gage, admitted by the defendant. The 
Tnuris were set out in the plaint only to 
show that invalid mortgages were created 
in favour of the defendant, giving rise to a 
prescriptive right as usufructuary mort¬ 
gagee in defendant’s favour. This prescrip- 
tive title was admitted by the defendant. 
The learned Subordinate Judge allowed 
redemption on this basis and I do not think 
that he was wrong. The second appeal is 
dismissed with costs. No leave. 

o.R.K./v.R. Appeal dismissed. 
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Somatya and Chandrasekhara 

Aiyar JJ. 

Petku Jteddiar and others—Petitioners 

v. 

Pajamba Animal — Pespondent. 

Civil Misc. Petn. No. 5281 of 1944 . Decided on 

.6th December 1944, for leave to 

dajesty in Council, against n/ SLh 

3lgh Court, in A. S. No. 381 of 1941. D/- 28th 

^pril 1944. 

Civil P. C. (1908), S. 110 and O. 45, Rr. 2 and 

\ _Suit by wife of S for declaring alienations 

‘xecuted by S in favour of certain persons as 
nvalid — Allegation that S being of unsound 
nind alienees had colluded together to deprive 
J of his properties — Suit dismissed by trial 
::ourt but decreed in appeal—Value of subject- 
natter above Rs. 10,000—Held, leave to appeal 
:o His Majesty in Council should be granted. 

The wife of one S brought a suit 
;hat three alienations efiected by Sm favour ot 
hree persons for a consideration of Ra. 7250 wera 
nvllid on the ground that her husband S being of 
ansound mind these P|''Sons had wUuded together 
o deprive her husband of his properties. 
was dismissed by the trial Court but on appeal the 
High Court reversed the d^ision and 8*^®“ 

Seoree The valuation of the suit tal^n ® . 

date of the plaint and on the dateef go 

High Court’s judgment was above ^ ' Majesty 

in application for leave to balia^V thi 

In Council it was the suit 

aecision in (’19) 6 A.I.R. must be treated as 

against the three sets alienee must show 

three diSerent suits and which he was in 

that the value of the properties of wbion ne 

possession was Rs. 10,000 or of 

ffeld that as there was a common 
action against aU the alienees the principle 
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decision in (’19) 6 A. I. B. 1919 Mad. 275 was not 
applicable. The value of the subjeot<mattter of the 
suit in the Court of first instance and at the date 
of High Court’s decree being over Bs. 10,000 and 
the decision of the High Court being one of reversal, 
leave to appeal to His Majesty in Council should 
be granted. [P 459 C 2; P 460 C 1] 

0 ^ _ 

(’44) Chitaley, S. 110, Note 9. 

K. Rajah Aiyar for M. S. Vaidhyanatha 
Aiyar — for Petitioners. 

K. O. Srinivasa Aiyar — for Respondent. 

Order. — Two suits were filed in the 
Subordinate Judge’s Court of Trichinopoly 
by the same plaintiff to have it declared that 
various alienations effected by her husband, 
one Somasundara, were invalid for the 
reasons set out in the plaints. The suits were 
dismissed by the trial Court but on appeal 
this Court reversed the decision of the lower 
Court and granted a decree in both the 
suits. The petitioners, who were defendants 
1, 3 and 6 in the lower Court and respon¬ 
dents 1, 3 and 7 in the appeal, seek to take 
the matter to His Majesty in Council in 
appeal. There was only one defendant in the 
other suit, O. S. No. 27 of 1933, and ho also 
desires to appeal to His Majesty in Council. 
Taking the first suit which is treated as the 
main suit (o. S. No. 28 of 1933), three aliena¬ 
tions were effected in favour of the petitioners 
for a stated consideration of Rs. 7250. It is not 
disputed by Mr. Srinivasa Aiyar, the learned 
advocate for the respondent before us, that 
the market value of the properties included 
in the three sales on the date when the High 
Court delivered its judgment would he more 
than Rs. 10,000 and having regard to the rise 
in prices since 1931 we think that this is a 
very proper concession to make. It is, there, 
fore, unnecessary to consider whether the 
value of the mesne profits decreed against 
these three petitioners should also be included 
in the valuation for the reason that the 
mesne profits have not yet been ascertained. 
If it were necessary, w'e should be inclined 
to say that the mere fact that the mesne 
profits have not yet been ascertained is no 
ground for not including the value of the 
mesne profits for the purpose of ascertaining 
the value of the'subject-matter of the appeal 
to His Majesty in Council by the petitioners. 
But in view of the concession made it is 
unnecessary to go into this question. 

The main objection put forward on behalf 
of the respondent is that the suit against the 
three petitioners is really made up of three 
suits allowed to be included in one suit by 
the practice followed in this and other High 
Courts and reliance is placed on the decision 


of this Court in 42 Mad. 228^ to show that 
for the purpose of the appeal to His Majesty 
in Council the suit against the three sets of 
alienees must be treated as three different 
suits and that each alienee must show that 
the value of the properties of which he is in 
possession is bs. 10,000 or upwards. In the 
present case, however, it was alleged in the 
plaint that Somasundara, the alienor, was 
of unsound mind and, in any event, not 
capable of understanding the contracts which 
he was entering into and of forming a 
rational judgment as to their effect upon 
his interests. The plaint which was started 
as an application for leave to file a suit in 
forma pauperis says this in paragraph 15 : 

*'Tbe respondents are connected together as 
relatives, friends and members of one faction, 
bound together by the common purpose of making 
illegal gain at the expense of the helpless insane 
petitioner who was entirely in their custody and 
control. The said transactfons are also connected 
by the same persons being the executees, at¬ 
testors, writers or identifying witnesses before 
the Registrars, etc.” 

and in paragraph 18 : 

‘'In case the Court holds that the mental condi¬ 
tion of the petitioner has not been such as to 
legally unfit him for effecting the said transactions, 
it is submitted that the said transactions, dis¬ 
advantageous to the petitioner as they are, were and 
could only have been effected and brought about 
by the exercise of undue Influence by the respon¬ 
dents in the case who were in position to dominate 
the will of the petitioner, helpless, weak and 
defenceless as he was in bis mental infirmities and 
troubles.” 

This Court found that the alienations in 
question were all engineered by defendants 1, 

6 and 12 , very near relations of Somasundara, 
in conjunction with the other defendants who 
were their partisans. It was pointed out that 
it appeared clear that defendant 1 brought 
about all the sale deeds and took the sale in 
bis own favour taking advantage of the 
youth and helplessness of Somasundara and 
thus helped himself and his confederates in 
each getting a slice of Somasundara’s pro¬ 
perties. The Court then went on to point 
out : 

"Defendant 6 who is Sooiasundara’s mother’s 
sister’s husband and who stood in equal degree 
of relatioDship to Somasundara is another unscrup¬ 
ulous man who took another property forRs. 4000. 
Bajambu’a sister's husband, defendant 12, is yet 
another and the other defendants seem to be 
partisans of defendants 1 and 2.” 

This is a case where there is a common 
cause of action against all and we therefore 
hold that the principle of the decision in 42 : 
Mad. 228^ and the other decisions which 

1. (’19) 6 A. I. R. 1919 Mad. 27.5 : 42 ^^ad. 22.S : 
491. C. 4i4, \ aithilinga Mudaliar v. Somasuoda. 
ram Chettiar. 
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follow it is not applicable to this case. It is 
not disputed that the valuation of the suit 
taken as a whole on the date of the plaint 
was above Rs. 10,000. In the plaint the value 
is said to be ovei* Rs. 32,000. 

We issue a certificate that the value of 
the subject-matter of the suit in the Court 
of first instance and here is above Rs. 10,000, 
that the value of the subject-matter in 
dispute on appeal to His Majesty in Council 
is also above Rs. 10,000. The decision of this 
Court being one of reversal of the decision 
of the lower Court, the case satisfies the 
requirements of law and we direct the grant 
of the usual certificate. 

c.R.K./K.s. Leave granted. 

[ Case No. 235. ] 

A. I. R. (33) 1946 Madras 460 

Horwill and Koman JJ. 

A. Sreenivasa Chariai'—Appellant 

V. 

T. M. Seshadri Iyengar — Bespondent. 

Appeal No. 684 of 1944, Decided on 9th Janu«y. 
1946, from order of Sub-Judge, Chingleput, D/- 
13th July 1944. 

Soldiers (Litigation) Act (1925), Ss. 6 and 
10 — Decree against A and 2?, members of 
joint family, A being manager — Sale of family 
property in execution — B serving m arniy 
overseas applying to set aside sale— Sale held 
should not be set aside. 

A mortgagee obtained a mortgage decree against 
A and D, these two being the members of a joint 
family of which A was the manager. In execution 
the family property was sold. B who was in the 
army and had gone as a clerk overseas sent an ap¬ 
plication to set aside the sale. 

Held that the interests of justice did not require 
that the sale should be set aside. As A was the 
manager of the family he was clearly the pro¬ 
per person to oppose, if necessary, the execution of 
the decree against the family property, bo that, 
unless B was able to show that despite the fact 
that bis brother A was the manager of the family, 
be did not adequately represent him or had done 
some act to prejudice him, he could not succeed m 

the application to set aside sale. [P 460 C 2, 

P 461 L IJ 

C. Harasimhachari and M. E. Bajagopala- 

chari — for Appellant. rt i 

E. Krishnaswavii Iyengar and N. C. Bagna- 
vacliari — for Respondent. 

Horwill J. —• The respondent’s pre- 
deceasor-in-title obtained a mortgage decree 
against the appellant and his elder brother*, 
Anantacbari, these two being members of a 
joint family of which Anantacbari was the 
manager. During the course of execution, 
the appellant, who was in the army and 
went as a clerk overseas in March 1942, 
sent in petitions from time to time through 
his Commanding Officer asking the Court to 


stay execution as his presence was e^ential 
for the proper disposal of the petition. 
Later on, after the sale was confirmed, he 
put in an application to set aside the sale 
which was dismissed; and it is against that 
order of dismissal that the present appeal 
has been preferred. The question is whether, 
in view of Ss. 6 and 10 , Indian Soldiers (Liti¬ 
gation) Act, 1925, the lower Courts should 
have set aside the sale. Section 6 says that the 
Court shall suspend the proceedings unless the 
interests of the soldier in the proce^ing 
are in the opinion of the Court either iden¬ 
tical with those of any other party to the 
proceeding or adequately represented by 
such party. Section lo says that if the Court 
is satisfied that the interests of justice 
require that the decree or order should be 
set aside as against the soldier, the Court 
shall . . . make an order accordingly. Sec- 
tion 10 therefore empowers a Court to set 
aside a sale if it is of opinion^ that it is 
necessary in the interests of justice to do so. 
Section 6 permits the Court to refrain from 
suspending the proceedings if the interests 
of the soldier are identical with those of any 
other party and adequately represented by 


such party. 

[2] Since Anantacbari, the elder brother 
of the appeUant was the manager of the 
family he was clearly the proper Pf^ou 
to oppose, if necessary, the execution of the 
decree against the family property. So that 
unless the appellant was able to show that 
despite the fact that his brother was the 
manager of the family, he did not adequa¬ 
tely represent him or had done some act to 
prejudice him, he could nob succeed in the 
application made by him in the lower 
Court. The only act of Anantacbari to 
which the learned advocate for the appel¬ 
lant could point to as being prejudicial to 
his interests and thereby disentitled Anan- 
tachari to adequately represent him is the 
transaction Ex. P-4, under which the decree 
holder promised to reconvey a portion m 
the property sold if the sum of Rs. 4600 
was paid within 2 years and 6 months of 
the date of the confirmationof the sale, it 
argued that by this document Anantachan 
sought to secure an interest personally to 
himself and adverse to the A ^ 

that the land wae to have been conveyed to 

him alone and not to ‘he tNVO brother. 
P. W. 2. who described himself aa g 

not Anantaohari-s intention f 

the property for the family; bu ^ 

of this witness has to be examined with 
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cautloQ, as it is not at all improbable that 
he is working as much in the interests of 
the appellant as in the interests of Ananta- 
chari. There is no reason to believe that 
Anantachari intended to secure this land 
for himself. In fact, he was unable to re. 
purchase the land, because he could not 
raise the sum of money required. There is 
no reason to think that even if the appel¬ 
lant had been present in Ohingleput during 
the course of execution of the decree, he 
could have done any thing which Ananta. 
chari did not do equally well for him. 

[3] It has been pointed out that on I5th 
July 1943, the deoree-holder sold forRs.11,500 
the property which he had purchased in ex¬ 
ecution of the decree for Rs. 6500, which, it 
is said, is evidence of the inadequacy of the 
price paid and possibly an indication of 
some fraud. It has, however, to be remem¬ 
bered that a purchaser in court auction is 
not often willing to pay the market price, 
as he knows that be may have to indulge 
in further litigation, and that during the 
years that elapsed between the sale and the 
re-sale prices of lands were rising very 
steeply. We therefore agree with the learned 
Subordinate Judge that the interests of 
justice did not require that the sale of the 
land should be set aside. The appeal is dis¬ 
missed with costs. 

g.r.k./d.s. Appeal dismissed. 


[Case No. 236.] 

A. I. R. (33) 1946 Madras 461 

Leach G. J.'and Lakshmana Rao J. 

Vajapayajula V enkateswarlu and 

another — Appellants 

V. 

Regadimilli Veeraswami and others _ 

Respondents. 

Appeal No. 521 of 1944, Decided on 17th 
January 1946, against decree of Sub-Judge, EUore 
in O. S. No. 69 of 1943. 

Madras Estates Land Act (1 [I] of 1908), 
Ss. 8 and 149 — In spite of tenant’s notice of 
relinquishment to landholders one set of 
landholders proceeding under S. 112 and pur¬ 
chasing Kudivaram rights at sale—On relin¬ 
quishment there being merger under S. 8, sale 
held was invalid—Suit by another tenant who 
was dispossessed as result of sale, for posses¬ 
sion, held within time—Art. 12 (b). Limitation 
Act, held did not apply. 

A and B two sets of landholders agreed between 
themselves that A should have the right of manag¬ 
ing the lands in faslis ending with an even number 
and that B set should have the same right in 
faslis ending with an odd number. In fasli 1344 
P who was the tenant of those lands failed to pay 
the rent due for that year and on 2nd June 1936 


A who was lawfully in charge of the management 
in fasli 1344 started proceedings against P under 
S. 112, Madras Estates Land Act, which he had 
then right to do. On 30tb June 1937, i. e., the last 
day of fasli 1346 P gave notice under S. 149, to 
both A and B landholders, of his intention to re¬ 
linquish the tenancy and raised objections to A's 
continuing with the proceedings under S. 112. 
But notwithstanding these the proceedings con¬ 
tinued and resulted in the bolding being sold on 
18th January 1938, and the landholder A him¬ 
self purchased the Kudivaram rights. On 14th 
December 1937 the B sot of landlords who were 
then in management of the lands let one R into 
possession. A did not know about this until 22Qd 
February 1938. After P’s application for getting 
the sale set aside was dismissed, the Collector on 
3ist October 1938 put A into possession as a pur¬ 
chaser of the Kudivaram rights. In a suit 
brought on 6th April 1942 by P and the legal re¬ 
presentative of P he having died in the mean¬ 
time, asking for a decree declaring that they were 
entitled to the Kudivaram right in the lands, for 
possession and for mesne profits : 

Held that having regard to provisions of Ss. 149 
and 187 (1) (f), P acted within bis rights when he 
gave notice of relinquishment to both the sets of 
landholders. A bad therefore no right to apply for 
the sale of the bolding. Having relinquished the 
holding the Kudivaram rights of P vested in A 
and B jointly. In other words, there was a merger 
within the moaning of S. 8. Hence the sale of the 
holding was invalid and could not affect the 
rights of P‘s representative who at no stage was 
made a party to the sale proceedings started by A. 

CP 463 C 1] 

Held further, that Art. 12 (b), Limitation Act, 
did not apply in this case. The suit was not one 
for setting aside the sale but was for the recovery 
of possession of the property on the ground that 
P’s representative (plaintiff 2) who was let into 
possession by B set of landholders when in lawful 
management, had been wrongly dispossessed. The 
suit filed within four years of the dispossession 
was, therefore, well within time: 20 Mad, 118 
(F. B,), Foil.; Case law discussed. [P 463 C 2; 

P 464 C 1] 

Sir Alladi Krishnaswami Iyer and B. V. Sub- 
ramanian — for Appellants. 

M. Krishna Rao and J/. S. Ramachandra 
Rao — for Respondents. 

Loach C. J.—Tbe facts in this case are 
complicated, but they are not in dispute. The 
contest is with regard to their oEfect in law. 

At all times material to the suit out of 
which this appeal arises defendant 2 and 
defendants 3 to 8 jointly held as landholders 
within tbe meaning of the Madras Estates 
Land Act certain lanka lands measuring 
217,32 acres. It was agreed between these 
defendants that defendant 2 should have 
the right of managing the lands in faslis 
ending with an even number and that defen¬ 
dants 3 to 8 should have the same right in 
faslis ending in an odd number. In fasli 
1344 (1st July 1934 to 30th June 1935) plain¬ 
tiff 1 was the tenant of the lands and it 
being an even fasli defendant 2 was lawfully 
in charge of them. Plaintiff 1 failed to pay 
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the rent due for that year and on 2nd June 

1936 defendant 2 started proceedings under 
S. 112 , Madras Estates Land Act, which he 
had then the right to do. The amount due 
by plaintiff 1 in respect of rent was Rupees 
993-12-0. On 30th June 1937, that is the last 
day of fasli 1346 plaintiff 1 gave notice 
under S. 149 to all the co-landholders of his 
resolve to relinquish his tenancy. The 
notice served upon defendant 2 was admit¬ 
tedly received by him on 2nd July 1937. 
Within 30 days of the receipt of the notice 
served upon him under S. 112, plaintiff 1 in¬ 
stituted a suit under sub-s. (2) contesting 
the right of defendant 2 to proceed with the 
sale. This suit was dismissed on 19th April 
1937. 

Defendants 3 and 4 had received notice 
under s. 112 of defendant 2 *s intention to 
sell and they also filed a suit under sub- 
s. (2). They maintained that they had been 
unjustly included in the notice and that the 
rent due to defendant 2 could be recovered 
by proceeding against the holding and the 
defaulting ryot. As the result of their pro- 
test they were exonerated from the proceed¬ 
ings which were continued merely against 
plaintiff 1 as the ryot concerned. On 3rd 
June 1937 the Deputy Collector passed an 
order for sale under S. 116. On lotb August 

1937 plaintiff 1 filed a memorandum sayipg 
that he had relinquished his interest in the 
holding under S. 149 and therefore he was 
no longer interested in the proceedings. On 
18 th August 1937 the Deputy Collector pas¬ 
sed this order: “The petition for relinquish¬ 
ment is time barred under S. 149, Estates 
Land Act. File with S. A. no. 2 of 1346.’* 

Second Appeal No. -2 of 1346 was the 
application filed by defendant 2 under 
s. 114 after plaintiff I’s suit under S. 112 (2) 
had been dismissed. The order is difficult 
to understand as there was no question of 
limitation. Learned counsel have not been 
able to throw any light' upon the matter. 

On 20 th August 1937, defendant 3, on 
behalf of himself and defendants 4 to 8, 
filed an application purporting to be made 
under O. 21, R. 68 and S. 161, Civil P. O., 
asking that the sale be stopped and all pro¬ 
ceedings dropped. The basis of this applica¬ 
tion was that as the result of plaintiff I’s 
relinquishment of his tenancy there had 
been a merger within the meaning of S. 8 
(r). Pending the hearing of the application 
the sale was stayed. In these proceedings 
plaintiff 1 filed a counter affidavit saying 
that he had unnecessarily been made a 
party b^ause he had surrendered his 


tenancy. By an order dated 5th October 
1937 the Deputy Collector dismissed defen¬ 
dant 8’a application and cancelled the stay 
order. By an order dated 29th October 1937 
he ordered the selling officer to sell the 
holding before 24tb December 1987. On 1st 
November 1937 the selling officer fixed the 
sale for 23rd December 1937. 

On 13th November 1937 defendant 3 
filed an application ashing the Collec¬ 
tor to revise the Deputy Collector’s order 


of 6th October 1937. The Collector dismissed 
this application on 16th December 1937 and 
discharged an interim stay order which he 
had passed. On 27th December 1937 the 
Collector’s order was communicated to the 
selling officer, who thereupon fixed the sale 
for 18th January 1938. On I6th January 1938 
plaintiff 1 asked the Deputy Collector to 
stay the sale on the ground that the pro¬ 
ceedings were invalid because there was no 
pattadar. This was dismissed by an order 
passed the next day. On 14th December 1937, 
that is, two days before the Collector dis¬ 
missed his revision petition, defendant 3 
let Hamineedi Banga Rao, the father^ of 
plaintiff 2, into possession. This was during 
fasli 1347 when defendants 3 to 8 were in 
management of the property. The fact that 
Ranga Rao had been let into po^ssion 
was not known to defendant 2 until 22 nd 
February 1938. The sale was held on isth 
January 1938 and defendant 2 purchased 
the kudivaram interest in the property. 
On 22 nd February 1938 Ranga Rao applied 
to the Deputy Collector for an order setting 
aside the sale on the ground of irregulari¬ 
ties in its conduct, but the petition was 
dismissed by an order passed on 30th June 
1938, On 31st October 1938, the Collector put 
defendant 2 in possession whereupon defen¬ 
dant 2 granted a tenancy of the lands to 
defendant i. The present suit was not 

filed until 6th April 1942. In 

Ranga Rao had died and his interest had 

devolved upon his son, plaintiff 2. |b© 

two plaintiffs asked for » 
ing that they were entitled to the kMdxv(^am 
right in the lands, for possession and for 
mesne profits. 

missed the suit as regards J’ 

granted plaintiff 2 a decree declaring 
to be enStlfid to the kudivaram *^>8^ 

to possession of the property. holding 

doing BO were: (l) 

was mvaUd by reason of th 

of the tenancy by plaintiff i ^ i 

had been material 

duct of the sale. The Subordinate Judge 
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rejected a plea advanced by defendants i 
and 2 that the suit was barred by the law 
of limitation. Defendants i and 2 have 
appealed. 

By virtue of 3. 149 every ryot.has the 
right of relinquishing his holding or any 
part of it with effect from the end of a 
revenue year. The relinquishment must be 
by a notiice in writing signed by him. His 
right to relinquish is absolute, subject to his 
compliance with the formalities required 
by the section and the right of the land¬ 
holder to institute a suit before the Collec¬ 
tor for indemnity against loss of rent for 
the revenue year next following the date of 
the relinquishment, unless the tenant had 
given notice of his intention to relinquish 
• before 1 st April. Section 187 (l) (f) expressly 
states that the right of relinquishment can¬ 
not be taken away by a contract between 
the land holder and the ryot. Therefore,-plain¬ 
tiff 1 undoubtedly acted within his rights 
when on 30th June 1937, the last day of the 
revenue year, he gave notice of relinquish, 
ment to the proprietors of the land. Admit¬ 
tedly, the notice complied with all the 
requirements of S. tt49. That being the posi¬ 
tion, defendant 2 Had no right to apply for 
the sale of the holding. The kudivaram 
right of plaintiff 1 had vested in defendant 2 
and defendants 3 to 8. In other words, there 
was a merger within the meaning of s. 8. By- 
reason of the relinquishment defendant 2 
could, of course, not be deprived of his 
right to recover the rent for fasli 1344, but 
his remedy was by way of suit under 
S. 77, and not otherwise. As the kudiva¬ 
ram right had vested in the landholders, 
there could be no other charge in favour 
of them or any of them. In these circum¬ 
stances the sale was invalid and therefore 
could not affect the rights of plaintiff 2 
who at no stage was made a party to the 
proceedings instituted by defendant 2 for 
'the sale of the kudivaram right. 

In view of this finding it is not necessary 
for us to consider whether the Subordinate 
Judge was right in holding that the sale was 
Iso vitiated by irregularity in its conduct. 
It is, however, necessary to deal with the 
question of limitation. The argument for 
the appellants here is that the suit is 
governed by Art. 12 (b), Limitation Act, 
which provides inter alia, that a suit to set 
aside a sale in pursuance of a decree or 
order of a Collector or other oflQcer of reve¬ 
nue shall be brought within one year from 
the date when the sale is confirmed or 
would otherwise have become final and 


conclusive had no suit been brought. Sir 
Alladi Krishnaswami Aiyar on behalf of the 
appellants has relied on the judgment in 
45 M. L. J. 840.^ It was there held by Phillips 
and Venkatasubba Kao JJ. that a suit to 
set aside a revenue sale after one year after 
the expiration of thirty days from the date 
of sale was barred under Art. 12 (b). Limita¬ 
tion Act. In 52 M. Ij. j. 390^ Devadoss J., in 
61 M. Ij. j. 203^ Kamesam J., and in 1943.1- 
M. Ij. j. 886* Abdur Kahman J. said in effect 
that a sale held in accordance with the 
procedure prescribed in ss. ill to 131 does 
not fall within Art. 12 (b), because it is not 
held in pursuance of an order of the Collec- 
tor, whose function was merely to direct 
the selling officer to conduct the sale. 
Devadoss J. did not consider 45 M. L. J. 840 ^^ 
but Kamesam J. did. Abdur Kahman J. 
considered that 45 M. L. j. 840' had been 
distinguished by Kamesam J. in 6i M. L. j. 
203® from the case before him. Although it 
was quite unnecessary for him to do so for 
the purpose of deciding the case before him 
Kamesam J. intimated that he was not pre¬ 
pared to accept the judgment in 45 M. L, j. 
840.^ 

We are not called upon to discuss the 
conflict because we are of the opinion that 
Art. 12 (b) cannot be applied in this case 
for the reasons given in 20 Mad. 118,® 26 ALL. 
346® and 14 Pat. 611.^ If we had been of the 
opinion that the suit fell within Art. 12 (b), 
we should have followed 45 M. L. j. 840^ as 
being binding on us even if s. 116, Madras 
Hstates Land Act, had remained unamended. 
The section was amended in 1934 and the 
amendment has negatived the opinion ex¬ 
pressed by Devadoss, Kamesam and Abdur 
Kahman JJ. because S. 116 now expressly 
directs the Collector to order the sale. In 
20 Mad. 118® a Full Bench of this Court held 
that Art. 12 (a) was not applicable to a 
case in which dispossession was the cause of 
action and in which th e plaintiff was not 

1. 1’24) 11 A. I. R. 1924 Mad. 278 : 76 I. C. 840 ; 
45 M. L. J. 840, Kamulammal v. Chockaliogam 
Asari. 

2. C27) 14 A.I.R. 1927 Mad. 488 : 100 I. C. 1007: 
52 M.L.J. 390, Subbajya v. Narayaa Kristayva. 

3. (’31) 18 A. I. R. 1931 Mad. 724 : 134 I. C. 184; 

61 M. L. J. 203, Kootoorlingam Pillai v. Senna- 
ppa Beddiar. 

4. (’43) 30 A. I. R. 1943 Mad. 501:213 I. 0. 255 : 
1943.1 M. L. J, 386, {Satyanarayana v. Raya- 
lamma. 

5. (’98) 20 Mad. 118 (F. B.), Kader Husain v, 
Husain Sahib. 

6 . (’04) 26 AU. 34^V5JVaIa v/ld^at Khan. 

7- (’35) 22 A. I.T^lOaS^rC. is^-ri^ Pat. 611 : 

62 I. A. 224V-r57 l.<^. '485 (P.=-C.b Ke^arnath 

Goenka v. lUm Narain Lai., \ ^ r - 

j ,4 ' fv^ \ s ^ r\\t r 
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a party to, or bound by, the sale. The same 
view was expressed by the Allahabad BCigh 
Court in 26 alIj. 346.® In that case immov¬ 
able property was sold as the property of 
persons to whom it did not belong and the 
person to whom it did belong had no notice 
of the sale. It was held that the true owner 
was competent to treat the sale as a nullity 
and to bring his suit for recovery of posses¬ 
sion at any time within twelve years from 
the date when he lost possession. This 
decision received express approval from the 
Privy Council in 14 pat. 611.^ The present 
isuit was not one for setting aside the sale. 
iThe suit was for the recovery of posses¬ 
sion of property from defendant 1 on the 
ground that plaintiff 2 had been wrongly 
idispossessed. As we have already pointed 
iout, he was let into possession by defen¬ 
dants 3 to 8 when they were in lawful 
management of the property. He was 
dispossessed on 31st October 1938 when 
defendant 2 was given possession by the 
revenue authorities by reason of his pur¬ 
chase at the sale held on 18th January 
1938. The sale was illegal and therefore 
plaintiff 2 was wrongly dispossessed. As 
the suit was filed within four years of the 
dispossession it was well within time. The 
appeal is dismissed with coats in favour 
of plaintiff 2 (respondent 2). The plaintiffs 
have each filed a memorandum of cross- 
objections. These are not pressed and are 
dismissed with costs in favour of the 
appellants. 

c.r.k./n.s. Appeal dismissed. 


[Case No. 237,] 

A. 1. R> (33) 1946 Madras 464 
Chandrasekhara Aiyar J. 
.Puliyadi Rajagopala Aiyar — 

Appellant 

V. 

■Karuppiah Pandithan by his autho- 

vised agent, Ganapathi Pandithan —► 

Respondent. 

Appeal No. 337 of 1945, Decided on 13th March 
1946, from order of Sub-Judge, Madura, D/- 1st 
December 1944, 

Transfer of Property Act (1882), S. 76 (i)— 
Word ‘expenses’ includes public charges— 
Decree for redemption — Mortgagee is not 
entitled to credit for public taxes paid by him. 

There is no warrant for limitiog the word 
“expenses” in cl. (i) to what has to spent m 
connection with the management and in respect of 
the collection of rents and profits. Clause (h) refers 
to the public charges also as expenses. Hence, where 
the decree for redemption directs the mortgagee to 
pay mesne iirofits to the mortgagor from the date 


of the plaint the mortgagee is not entitled to the 
credit for public taxes for the property which he 
paid after the amount due under the decree was 
tendered by the mortgagor. [F 464 0 2} 

'p Act_ 

(*4*5) Chitaley, S. 76, N. 21. 

S. Raniaswami Ayyangar — for Appellant. 

Judgment. —This la an appeal againsfc 
an order in execution, disallowing to the 
appellant credit for public taxes which, 
he alleges, he paid for the property in res¬ 
pect of which there was a redemption decree. 
The decree provides that defendant 1 do 
pay to the plaintiff mesne profits at Rs. 65 
per mensem from the date of the plaint, 
namely, 1st August 1941. The public charges 
in the shape of taxes for the house property 
mortgaged were paid by defendant 1 after 
the amount due under the decree was ten¬ 
dered. The Subordinate Judge has held that 
defendant 1 was not entitled to credit for 
the public chargea He referred in this con¬ 
nection to S. 76, sub-cl. (i), T. P. Act. It was 
held in 47 Mad. 7^ on the interpretation of 
the language of the sub-clause, as it stood 
prior to its amendment in 1929, that the 
position of a mortgagee after the tender 
could not be regarded as even worse than 
that of a trespasser and that, as a trespasser 
would be entitled to deduction out of the 
mesne profits in respect of payment of 
taxes, the mortgagee, even though he was 
to account for the whole of the groM re¬ 
ceipts, must be similarly allowed credit foe 
such payments. If 47 Mad. 7 were to 
govern us, the appellant must succeed. But 
the view taken in that decision was express¬ 
ly superseded by the amendment in 1929, as 
a result of which the.word gross’ was 
omitted before the word '‘receipts” and the 
following words were added at the end of 
the sub-clause, viz.t “and shall not be entitled 
to deduct any amount therefrom on account 
of any expenses incurred after such date or 
time in connection with the mortgaged 

property.” ... 

[2l There is no warrant for limiting the 
word “expenses” to what has to be spent 
in connection with the management and in 
respect of the collection of rents and profits. 
Clause (h) of the section refers to the public 
charges also as expenses. The object of 
making the provision so stringent against 
the mortgagee is obviously to see that he 
does not delay the delivery of possession by 
the adoption of some device or anotto- 
There is another difficulty in this ca se. We 

1. (*23) 10 A. I. R. 1923 Mad. 533 : 47 Mad. 7 J 

72 I. O. 292, Subbarao v. Sri BalusubuohL Sac* 

vacayudu. 
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are not at the stage when the mesne pro¬ 
fits are yet to be ascertained. They were 
fixed in the prelitoinary decree itself at 
Rs. 65 per mensem and we do not know 
whether public charges were not taken into 
account when the amount was thus arrived 
at. The view taken by the Subordinate 
Judge is right and the appeal is dismissed 
but without any order as to costs, as the 
respondent is unrepresented. 

c.r.k./d.s. Appeal dismissed. 

[ Case No. 238. ] 

A. I. R. (33) 1946 Madras 463 

Kdppdswami Aiyar J. 

In re A. 'Perayya — Petitioner, 

Criminal Revn. Nos. 574 and 575 and Cri. 
Revn. Petes. Nos. 533 and 534 of 1945, Decided 
on 7tb January 1946, from judgment of Sub-divi- 
sional 1st Class Magistrate, Anantapur, D/ 26th 
March 1945. 

(a) Madras Gaming Act (3 [HI] of 1930). S. 5 

— Section does not require Magistrate to 
record material on which he issues warrant— 
Warrant is not invalid merely for omission to 
state material therein. 

Section 5, Gaming Act, does not state that the 
Magistrate should record what tbo materials were 
on which be was asked to issue the warrant or 
whether he believed them to be true or not. A 
Magistrate should be presumed to know law and 
also to have known what the requirements are 
before he could issue a warrant. Therefore, when 
a warrant is issued under S. 5, tbo Magistrate 
must be taken to have satisfied himself on the in¬ 
formation supplied to him that issuing of warrant 
was necessary and hence a warrant cannot be said 
to be invalid merely because the information on 
which ho was asked to issue it is not stated 
therein, ; [P 465 C 2] 

(b) Madras Gaming Act (3 [III] of 1930), S. 6 

— Warrant under S. 5 validly issued _ Pre¬ 

sumptions following under S. 6, stated. 

If a warrant is validly issued under S. 5, the 
presumption naturally follows under S. 6, Gaming 
Act, that the place was used as a common gaming 
bouse and that the persons found therein were 
present there for the purpose of gaming. 

CP 465 C 2] 

(c) Criminal P. C. (1898), Ss. 367 and 537 _ 

Two cases under Gaming Act tried together 
and common judgment written — Conviction 
based mainly on presumption under S. 6 —~ 
Writing one judgment is merely irregularity. 

Where two cases under the Madras Gaming Act 
were tried together and the conviction was based 
mainly on presumption under S. 6 of the Act: 

Held, though it would have been better if the 
Magistrate bad written separate judgments refer¬ 
ring only to the evidence in each case, the writing 
of common judgment under the circumstances for 
both cases was merely an irregularity. 

CP 465 C 2 ; P 46C C Ij 

Cr. P. C.— 

(’46) Cbitaley, S. 367. N. 4 and S. 537, N. 30. 

A, Bhujanga Itao — for Petitioner. 

Public Prosecutor — for the Crown. 
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Order. — The main point in both these 
revision petitions is whether the search 
warrant was properly issued. What is stated 
is that in the warrant it is not stated what 
the materials were on which the Magistrate 
came to the conclusion that it was a case 
in which a w^arrant should be issued and it 
is also stated that the Magistrate has not 
stated therein that he has reason to be¬ 
lieve that the place was used as a gaming 
house. 

[ 2 ] Two authorities are cited, one for 
the petitioner and another by the learned 
Public Prosecutor. The one relied on by 
the petitioner is reported in 53 M. L. w. 
637.^ In that case, there was no other evi¬ 
dence except the presumption sought to be 
raised under S. 6, Gaming Act. The other 
to the contra is a decision of Burn J. in 193S 
M. w. N. 51 Cr.^ It is not necessary to re¬ 
fer to either of these decisions. In this case 
the warrant purports to be issued by a 
second class Magistrate under s. 5, Gaming 
Act. A Magistrate should be presumed to know 
law and also must be presumed to have known 
what the requirements are before he could 
issue the W’arrant. Section 5 does not state 
that the Magistrate should record what the 
materials were on which be w'as asked to 
issue the w’arrant or w’hether he believed 
them to be true or nob. As already stated, 
in this case the warrant purports to be 
issued under s. 5. The Magistrate would not 
have issued the warrant under this section 
unless he had been satisfied on the imforma- 
tion supplied to him that it was necessary 
to issue the warrant. If these presumptions' 
are drawn, then the warrant cannot be 
said to be invalid merely because of the 
fact that w’hat the information was on 
w’bich ho was asked to issue the warrant! 
was nob stated. If the warrant is therefore* 
validly issued, then the presumption natur. 
ally follows under s. C, Gaming Act. that 
the place was used as a common gaming 
house and that the persons found therein 
w’ere there present for the purpose of gam- 
ing and this will be enough to justify the 
convictions. 

C3j It is next urged that the evidence in 
one case has also been used in the other. 
The two cases w'ere tried together and a 
common judgment has been written. It 
W’ould have been better if the Magistrate: 

(’46) 33 A. I. R. 1946 Mad. 157: 221 I. C. 276 ; 

M. Ij. W. 637, In rc Tbambi Ayvan'^ar 
2. (’3S) 25 A. I. R. 1938 .Mad. 550: 176 I. C 256 ■ 
1938 Mad. W. N. 51 Cr. Naranappayy^ v 
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had referred only to the evidence in each 
case and written separate judgments. But 
then it is only an irregularity. The pre- 
sumption that he could draw under S. 6, is 
the main material on which the judgment 
has been based. Further there was also the 
evidence of the Circle Inspector and he had 
stated what the materials were. He has also 
stated that he believed the information to 
be true. In these circumstances I will not 
be justihed in failing to draw the presump. 
tion under S. 6, and if this is drawn, then 
these petitions will have to be dismissed. I 
do not think this is a case in which I will be 
justified in interfering with the sentence. 

[4] The petitions are accordingly dismis¬ 
sed. 

C.R.K./d.r. Petitions dismissed. 

[ Case No. 239.] 

A. I. R. (33) 1946 Madras 466 
Rajamannar J. 

B.Thirumalai NaicTcer by his duly con¬ 
stituted agent V. S. Govindaraja Naicher 

v. 

Eihirajammah. 

Civil Suit Ko. 162 of 1945, Decided on 7th 
March 1946. 

(a) Hindu law—Marriage—Presumption as 
to validity—‘Nadu Veeilu thali’ form of mar¬ 
riage among Nayakars of Southern India — 
Factum of marriage established—Presumption 
in favour of validity of marriage should be 
drawn. 

Where the factum of celebration of marriage 
according to ‘Nadu Veetfu thali’ form customary 
among Nayakar community of Southern India is 
established, a presumption in favour of the vali¬ 
dity of the marriage should be drawn under the 
general law in the absence of evidence to show 
that the form of marrige is invalid. [P 468 C 1] 

Hindu Law— 

(’40) Mulla, Page 510, pt. (e). 

(’38) Mayne, Page 174, pt. (b). 

(b) Hindu law — Successsion — Illegitimate 
son of widow kept as permanent concubine 
succeeds as dasi-putra. 

An illegitimate son of a widow kept as a 
permanent and exclusive concubine is entitled to 
inherit as a dasi-putra to the properties left by 
his putative father. The reason is that the require¬ 
ment that the ‘dasi’ should be unmarried woman 
does not mean that she should not have been 
married to another before t (’16) 3 A. I. R. 1916 
Mad. 1170 (F. B.); (’18) 5 A. I. R. 1918 Mad. 
1346 (F. B.); 1 Bom. 97 and (’16) 3 A. I. R. 1916 
Bom. 283, Hcl, oif, 33 Mad. 366 and 15 I. C. 
340 (Mad.), Held overruled by (’16) 3 A. I. R. 
1916 Mad. 1170 (F, B.). [P 469 C 2; P 470 C 1] 

Hindu Law— 

(’40) Mulla, Page 34, Pts. (j) and (k). 

(’38) Mayne, Page 648, Pt. (c). 

O. BamaUrishna Aiyar —for Plaintiff. 

V. N. SJirinivasa Bao and C. B. Krishna Bao 

—for Defendants. 


Judgment. — This suit relates to the 
succession to the properties of one Thiruven- 
gada Naioker who died on 21st March 1945. 
The plaintiff claims as his divided brother 
on the ground that the deceased did not 
leave any nearer heir like widow or child. 
Defendant i claims to be the second wife of 
the deceased and defendants 2 and 3 claim to 
be the son and the daughter respectively of 
the deceased by defendant 1. The defendants 
put forward an alternative case that, even 
if defendant 1 was not the lawfully married 
wife of the deceased she was in any event 
bis permanently kept concubine and defen¬ 
dant 2 was the son horn to the deceased by 
defendant 1 and therefore as an illegitimate 
son he would be entitled to succeed to his 
putative father. It is obvious that the plain¬ 
tiff's suit must fail if either case of the 
defendants is established. 

[ 2 ] Issues 1 to 4 raise questions which are 
really necessary for the disposal of the suit. 
Issues 1 and 2 relate to the plea of a lawful 
marriage set up by the defendants while 
issue 3 relates to the case of exclusive con¬ 
cubinage set up by them. 

[3] The undisputed facts are as follows.- 
Sometime in 1922 there was a partition be¬ 
tween the deceased Thiruvengada Nayakar 
and his two brothers, and the properties now 
in suit fell to the share of Thiruvengada. 
The deceased was married to one Saraswathi 
and she died in December 1933. Defendant £ 
was herself married to one Kolandavely 
who died in March 1935. It is common ground 
that defendant i and her deceased husband 
Kolandavelu Nayakar were tenants in the 
house belonging to the deceased Thiruven¬ 
gada Nayakar namely, l.-A, Vathiar Kanda 
Pillai Street, Choolai, Madras, and the 
deceased was himself living in another part 
of the same house. Though the actual date 
from which the tenancy started is not 
known, it appears from the evidence that 
they were tenants even prior to the death 
of Thiruvengada’s first wife. It is also 
admitted by the plaintiff that even subse- 
quent to the death of her husband Kolan¬ 
davelu Nayakar, defendant 1 continued to 
live in the same house in which Thiruven¬ 
gada lived, right up to his death. 

[ 4 ] Defendant I’s case is that, within two 
months after the death of her husband 
Kolandavelu Nayakar, she married Thiruven¬ 
gada Nayakar and since the date of tne 
marriage lived with him as his wife and 
bore him four children of whom two, 
namely, defendants 2 and 3 survive. Accor¬ 
ding to defendant 1, the ceremony o 
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marriage which was gone through was not 
presumably the usual marriage ceremony, 
but ^ ceremony which consisted in tying 
what isoalled Nadu Veettu Thali according 
to a custom among Nayakars. The plaintiff 
firstly denies the factum of marriage and 
further pleads that the alleged ceremony, 
even if it took place, is no form of legal 
marriage. In para, li of the plaint a further 
contention is put forward, namely, that 
defendant 1 does not belong to a com¬ 
munity, in which re-marriage is permitted 
by custom and therefore she is not the 
legally married wife of Thiruvengada Naya- 
kar. This contention is obviously untenable 
because, after the Hindu Widows Remarriage 
Act, it is not necessary to resort to custom to 
validate the remarriage of a Hindu widow. 
It is not pleaded that there is a custom 
which invalidates a marriage permitted by 
statute, even assuming such a custom can 
ever be upheld by a Court. This contention 
can therefore bo disregarded in limine. 

[5] Two questions therefore arise —aques¬ 
tion of fact and a question of law. On the 
question of fact the evidence is all one way 
though, it must be admitted, the evidence is 
very meagre. Defendant l herself has given 
evidence of the ceremony that was gone 
through for the marriage. Her second 
witness, one Ramanuja Nayakar who claims 
to have been a tenant in the house of 
Thiruvengada Nayakar for several years, 
says that he was present on the occasion of 
her marriage. He describes the ceremony 
thus: In the centre of the courtyard a lamp 

was lit, a purohit ofliciated and a tali was 
tied. 

Cc] Though the evidence' of the actual 
ceremony of marriage is confined to the 
testimony of these two witnesses there is 
abundant evidence on record which unmis¬ 
takably establishes that the deceased 
Thiruvengada Nayakar and defendant 
1 wore living together as man and wife 
till the date of Thiruvengada Nayakar’s 
death. On this point, besides the evi¬ 
dence of Ramanuja Nayakar, there is the evi¬ 
dence of D. w. 3, admittedly a purohit of 
Thiruvengada Nayakar as well as the 
plaintiff besides several other Nayakar 
families. I have no reason whatever to 
doubt his testimony. He says that he knows 
of the birth of defendant 3 and that he 
officiated at the ‘punyavacJianafn cere¬ 
mony on nth day after the birth and that 
on that day the deceased Thiruvengada 
Nayakar and defendant 1 sat together as 
husband and wife and went through the 


ceremony.'Kuppusawmi, D. w. 3, is the son 
of defendant 1 by Kolandavelu Nayakar. 
After his father’s death, he continued to 
live with his mother in the same house. He 
deposes to the fact that his mother was liv¬ 
ing with the deceased Thiruvengada Naya¬ 
kar as his wife. He also speaks to the birth 
of defendants 2 and 3. D. W. 5, Thangavelu 
Mudaliar, has been a tenant of the same 
house in which Thiruvengada Nayakar and 
defendant 1 were living from 1938. He 
knows of the birth of defendant 3 and he 
speaks to the fact that Thiruvengada Naya- 
kar and defendant 1 were living together 
as man and wife. 

[7] There is also evidence that the funeral 
and obsequial ceremonies of Thiruvengada 
Nayakar were performed by one Kannappa, 
the son of a paternal uncle of Thiruvengada 
Nayakar officiating for the second defendant. 
The plaintiff would have it that he lit the 
funeral pyre and performed icth day cere¬ 
mony. Besides giving evidence himself, be 
has examined one Vinayaka Nayakar for 
this part of his case; but I do not believe 
their evidence, p. w. 2 , a garrulous old man, 
was inclined to be more loyal than the King 
himself and extremely anxious to say any¬ 
thing that is likely to be of use to the plain, 
tiff. He would even say that the plaintiff 
carried the fire pot though the plaintiff 
himself denied having carried it. P. W. 2’3 
evidence with regard to the performance of 
16th day ceremony is also not worthy of 
acceptance. It is very doubtful if he w'as 
ever present at all at the ceremony. On the 
other hand, I have no reason to doubt the 
veracity of the purohit, d. w. 3, when he 
says that I6tb day ceremony was performed, 
as it ought to be performed, at the tank 
by defendant 2 with Kannappa deputising 
for him as defendant 2 was a young hoy. 

[8] I must confess that there is not enough 
evidence before me to find that the form of 
marriage described by D. ws. 1 and 2 is 
recognised by aoustomamong the Nayakars 
to be a valid form of marriage. No doubt 
I refuse to attach any importance to the 
evidence .of p. w. 2 who asserted that he bad 
never oven heard the term “Nadu Veettu 
thali” at any time in all bis eighty 
years; but I doubt if the evidence of Rama- 
nuja Nayakar alone is enough to enable a 
Court to come to a definite finding as to the 
existence of a custom. Though neither party 
asked the purohit any question on this 
point, I asked him whether he had officiated 
at or knew anything about this form of 
marriage. He said that he had not himself 
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officiated at any such marriage btit that he 
had heard of such a form, and that it was 
not sastraic but was customary. Ramanuja 
Nayakar no doubt asserted that a wife 
married according to this form of “Nadu 
Yeettu thali” was also considered a legally 
married wife by the community. In this 
state of the evidence, I am forced to rest 
my conclusion not on a definite finding 
that it has been established before me that 
this form of marriage is valid, but rather 
on the general presumption which ought to 
be drawn in favour of a valid marriage, when 
the fact of the celebration of some form of 
marriage is established and it has not been 
established before me by evidence on be¬ 
half of the plaintiff that that form is in¬ 
valid. 

[9-10] Even assuming that the evidence in 
this case falls short of establishing that 
there has been a valid marriage between 
the deceased Thiruvengada Nayakar and 
defendant i, there can be no doubt what¬ 
ever that the evidence is certainly suffi¬ 
cient to support a finding that defendant 1 
was the permanently kept concubine of 
the deceased Thiruvengada Nayakar. That 
defendant 1 remained in the same house 
with Thiruvengada Nayakar for several 
years admittedly till the date of his 
death is admitted by the plaintiff. It was 
also admitted by the plaintiff that defen¬ 
dants 2 and 3 were born to defendant 1 in 
the bouse in which Thiruvengada Nayakar 
and defendant 1 were living. When defen¬ 
dant 1 W’as in the witness box not a question 
was asked of her suggesting that other men 
hod access to her. The witness .examined 
on behalf of the defendants are unanimous 
that the deceased Thiruvengada Nayakar 
treated defendant 1 as his wife and defen- 
dants 2 and 3 as his children. On this point 
there is evidence of the utmost importance 
and unimpeachable character. Exhibit D-l 
is an extract from the Birth Register kept 
of the 19 th division by the Corporation of 
Madras. It shows that on l6th December 
1936, a male child was born at 1, Vathiar 
Kanda Pillai Street. The father is named 
there as Thiruvengada Nayakar and the 
mother as Ethirajamma. The informant 
was one Ramanuja Nayakar living in the 
same house. He is D. W. 2, and he says that 
these columns were filled up according to 
the instructions of the deceased Thiruven- 
gada Nayakar. Exhibit D.2 is the triplicate 
given to the informant when the report of 
the birth of defendants was made by Kuppu- 
swami, D. w. 4. In this also the father is 


entered as Thiruvengada Nayakar and the 
mother as Ethirajamma. These two d.ocu- 
ments taken with the evidence of Ramanuja 
Nayakar D. \V. 2, the purohib D. W. 3, and 
Thangavelu Nayakar D. W. 5 establish the 
fact that defendants 2 and 3 were considered 
and treated by Thiruvengada Nayakar as 
his children. I have, therefore, no hesitation 
in finding on issue 3 that defendant 1 was 
the exclusively kept concubine ^of Tbiru- 
vengada Nayakar and that defendants 2 
and 3 are the illegitimate children of Thiru¬ 
vengada Nayakar by defendant 1. 


[11] Mr, Ramakrishna Aiyar, the learned 
advocate for the plaintiff, has raised an 
interesting question of law that defendant 2 
cannot inherit to Thicuvengada Nayakar 
because he was born of an intercourse be¬ 
tween Thiruvengada Nayakar with defen¬ 
dant 1, a woman who had been married, 
though at the time of the birth of defendant 2 
and at the time of his conception the husband 
of defendant 1 was not alive. In other words, 
he says, even though a widow can be kept 
permanently as concubine, the illegitimate 
sons born to her would not be capable of 


inheriting to the putative father as a dasi 
putra. No doubt there is some authority in 
his favour. In 33 Mad. 366/ which was a 
case similar to the present, Sir Arnold 
White C. J. and Benson J. held that an 
illegitimate son of a Sudra by a Sudra widow 
has no right of inheritance, because they 
found that re*marriage of widows was for¬ 
bidden among Sudras of the cast to which 
the parties belonged, and the son, being the 
offspring of a connection forbidden by cus¬ 
tomary law, had no right of inheritance to 
the property. They also referred to the rule 
that the illegitimate son of a Sudra who 
can inherit to him, should be the son by “an 
unmarried Sudra woman” according to the 
texts of the Hindu law inDayabagha, chap. 9. 
The learned Judges, however, did rest the 
decision on this ground. This decision was 
followed by another Bench of this Court, 
Sundara Aiyar and Ay ling JJ. in 16 1.0. 340, 
The facts in that case also were similar to 
the facts of the present case and it was held 
that, in order that an illegitimate son may 
he entitled to succeed his father, he must 
have been born of a woman who was neve 
married to anyone before she 
the keeping of the person whose son 

claimant was. 

——84, Annayyaa v, 


Cklnnan. 

2. (*12) 15 I. C. 340 
F, Eumarajamma. 


(Mad.). P. Krishna Bao v. 
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Cl2] The reasoniDg of the learned Judges 
in 33 Mad. 866^ must be considered, in my 
opinion, to have been overruled by the deci¬ 
sion of the Full Bench in 89 Mad. 136.^ It 
was there held that there is no condition 
that a marriage could have taken place be¬ 
tween the putative father and the mother 
who was the concubine according to the 
custom of the caste to which the mother 
belonged. That case no doubt related to the 
claim of an illegitimate son of a Sudra by 
a dancing woman who was by profe^ion 
a prostitute. But, in my opinion, the ratio 
decidendi of that case must be taken to 
also govern the case of a widow being kept 
as a permanent mistress. At page 150 Sir 
John Wallis C. J. says : 

[13] *‘To satisfy the texts it must be shown that 
the mother is a dasi, not that she is qualified to 
become a wife. As regards her being unmarried 
woman the Dayabbaga no doubt mentions this, 
but this text has been interpreted as meaning not 
married to father of the child: 8 M. H. C. R. 134,^ 
23 Mad. 16,s 33 Mad 3661 and 15 I. C. 3402 and 
this is how the passage was understood by Meda- 
tithi.” 

[14] At p. 154, Sadashiva Aiyar J. clearly 
says that he is not prepared to follow either 
33 Mad. 8CG' or 15 I. C. 340.® Dealing with 
this question that the mother must have 
been unmarried, the learned Judge observes 
as follows : 

[15] “Mr. B. Sitarama Rao argued foe imposing 
still another restriction that the mother must have 
been a virgin when she became the permanent 
concubine of the plaintiff’s father. There is noth¬ 
ing in the Hindu Law texts to support that con* 
tention.’’ 

[16] The fundamental basis of the deci¬ 
sion in 33 Mad. 366^ namely, that a legal 
connection should be possible between the 
putative father and the mother before the 
male oftspring of such a connection could 
inherit was completely destroyed by the 
decision of this Full Bench. Again at p. 154, 
Sadasiva Aiyar J. observes : 

[17] “When the Legislature itself treats the 
marriage of all widows (including a Brahmin 
widow) ns lawful it seems to me rather difficult to 
bold that the permanent connection between a 
Sudra widow and a Sudra male is equivalent to an 
incestuous and adulterous connection because in 
the sub-caste of the lady, remarriage is not approv¬ 
ed of by custom and to hold in consequence that 
the son born of such a connection is not entitled 
to a share.’’ 


3. (’16) 3 A.I.R. 1916 Mad. 1170 : 39 Mad. 136 : 
33 I. C. 853 (F. BJ, Soundaramjan v. Aruna- 
chalam Cbetti. 

4. (’76) 8 M. H. C. R. 134, Venkatachala Chelty 
v. Parvatham. 

5. (1900) 23 Mad, 16, Karuppanna Chetti v, 
Bulokam Chetti. 


[18] In 41 Mad. 44® the actual decision by 
the Full Bench was not concerned with the 
question which falls to be considered here ; 
but in the order of reference made by Sada¬ 
siva Aiyar J. with which Napier J. concur¬ 
red, this question bad to be incidentally 
considered. In that case, as in this, the 
illegitimate son was the offspring of a widow. 
The following observations of Sadasiva 
Aiyar J. at p. 47 are apposite. Referring to 
38 Mad. 366^ he observes : 

[19] “There, the learned Judges,notwithstanding 
that re-marriage of widow is sanctioned by Statute 
Law, held that if re marriage is unlawful by custom, 
concubinage with such a widow is prohibited con¬ 
nection. They also held that 'unmarried’ does not 
mean 'not married to the putative father’ but not 
married to anybody before. I respectfully dissent 

from that decision.The expression in the 

Texts translated loosely as ‘unmarried woman’ 
merely means ‘a woman not married to the father 
of the person whose rights of inheritance were 
under consideration.” 

[ 20 ] I may mention that High Court of 
Bombay baa consistently taken the view 
that the illegitimate son of a widow kept aa 
a permanent mistress would be entitled to 
inherit to hia putative father, l Bom. 97^ 
and 40 Bom. 369.® 

[ 21 ] It is important to remember that 
this condition of the mother being an un¬ 
married Sudra is not to be found iu any of 
the Southern commentaries of Yaguavalkya 
and is not to be found in Mitakshara; in 
fact it is to he found only in Dayabhaga and 
in some of the commentaries on the Daya- 
bhaga. The original Sanskrit word ‘apari- 
neebha*, to my mind, cannot refer to the 
status of the woman independent of the 
person with reference to whom she is being 
described aa a dasi. ‘Parinaya’, the marri¬ 
age relation, is obviously intended to refer 
to the person the rights of whose offspring 
are the subject matter of the discussion ; 
otherwise, one would expect a positive term 
like “kanya” if it was intended to refer to a 
maiden in her virgin state. 

[ 22 ] On a consideration of the authorities 
referred to I am clearly of opinion that the 
following statement of the law in Mayne’s 
Hindu Law, loth edn, at p. G43 represents 
the correct view : 

[23] “The requirement that the ‘dasi’ 
should be unmarried woman does not, it has 
been held, mean that she should not have 

6. (’18) 5 A. I. R. 1918 Mad. 134G : 41 Mad. -44: 
42 I. C. 556 (F. B.), Subramania Aiyau v. Rath- 
navelu Chetti. 

7. (’75-77) 1 Bom. 97, Rahi v. Govinda. 

8. (’16) 3 A. I. R. 1916 Bom. 233 : 40 Bom. 369: 
32 I. C. 986, Ganga Bai v. Bandu. 
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been married to another before. According, 
ly an illegitimate son born to a widow or to 
any prostitute kept as a continuous concu. 
bine is entitled to inherit.” 

[24] My finding on issue is that, either 
defendants 1 and 2 or defendant 2 would 
exclude the plaintiff ; that is to say, if the 
marriage is a valid marriage as I have held, 
defendants 1 and 2 would be entitled to suc¬ 
ceed to the properties of Thiruvengada 
Nayakar ; if however, the marriage were to 
be held invalid, then, according to my find, 
ing on issue 3, defendant 2 would be an 
illegitimate son of Thiruvengada Nayakar, 
entitled to succeed to him. The plaintiff 
would in any event fail. No finding is necea. 
sary on issue 5 as the plaintiff has failed to 
establish his title. In the result the suit is 
dismissed with costs. 

c.r.k./k.s. Suit dismissed. 


[Case No. 240.] 

A. I. B. (33) 1946 Madras 470 
Leach C. J. and Lakshmana Kao J. 
T. Ponnirula Pillai — Appellant 

V. 

Western India Oil Distributing Co., 
Ltd. — Respondents, 

Appeal No. 8 of 1945, Decided on 23rd January 
194C, from judgment and decree of Clark J., in 
C. S. No. 108 of 1944, D/- 13tb December 1944. 

Civil P. C. (1908), O. 23, R. 1 and O. 8, R. 6 — 
Claim to set off by defendant — Suit compro¬ 
mised and claim to set off withdrawn with 
liberty to be settled and disposed of by mutual 
consent out of Court — Subsequent suit for 
amount of set off—Claim to set off held, could 
not be enforced as it was not withdrawn with 
liberty to institute fresh proceedings. 

The pliiintifl was the commission agent of a 
company for the sale of petrol and fuel oil. He was 
also a share-holder in the same company and in 
1937 had failed to i^ay his final call due in respect 
of his shares. Hence the company forfeited his 
shares and sued him in the Bombay High Court to 
recoTer a certain sum of money as the amount of 
bis final call. On 15th November 1937 the agent 
filed a written statement claiming set ofi, against 
his liab lity for calls, what was due to him by way 
of commission from 30th June 1935. The parties 
agreed to a settlement of this suit. The relevant 
clause in the agreement was ‘Declare that the 
eJniros of set off under various heads by the defen- 
dant do stand withdrawn with liberty to be settled 
and disposed of by mutual consent of parties out 
of Court.’ A decree was drawn in terms of the 
agreement but the clause about the withdrawal of 
set off therein read as follows : ‘Doth further order 
that the claims of set off under various heads'made 
by the defendant be and they arc hereby allowed 
to be withdrawn.’ In a subsequent suit for an 
account of commission by the agent: 

Held that even if the decree were deemed to 
have incorporated the whole of clause of the agree¬ 
ment of compromise, viz., ‘with liberty to be settled 


and disposed of by mutual consent of parties out 
of Court,' the plaintiff could not enforce bia 
claims to set off. According to O. 8, B. 6 the 
written statement filed by the agent in the Bombay 
suit had the effect of a plaint in the cross suit so 
as to enable the Court to pronounce a final judg¬ 
ment in respect of both the claim and the set off. 
Hence he should have obtained Court’s perenissioa 
to institute a fresh suit under 0.-23, B. 1 when he 
withdrew bis claim to set ofi if he had a mind to 
institute legal proceedings should the negotiations 
for settlement outside the Court fail. [P 4710 2; 

P 472 O 1] 

Held further that the plaintifi was entitled to 
an account of commission due to him subsequent 
to the date of hia filing written statement in the 
Bombay suit, i. e., from loth November 1937 on¬ 
wards and not from the date of the compromise 
decree only. [P 472 O 1] 

C C 

(’44) Chitaley, O. 23, B. 1 Note 2, Pt. 1. 

(’41) MuUa, O. 23, R. 1, p. 952, Pts. (o), (p). 

N. K. Mohanarangavi Pillai and M. V, 
Gopalaratnain — for Appellant, 

V, Radhdkrishnayya — for Respondents. 

Leaoh C. J. — The plaintiff in the action 
is the appellant. He sued on the original 
side of this Court for an account of moneys 
alleged to be due to him by way of commis¬ 
sion. At all times material to the suit, the 
plaintiff was the chief agent of the defen¬ 
dant company for the sale of petrol and 
fuel oil in the southern part of the Madras 
Presidency. He was appointed under an 
agreement in writing and the period of the 
agency was fixed at ten years from 29th 
May 1933. The contract provided that the 
plaintiff was to have a .commission on every 
gallon of petrol or oil sold whether the sales 
were through dealers or effected by the 
company direct. The plaintiff was a share¬ 
holder in the company and in 1937 had 
failed to pay the final call due in respect of 
bis B)^a.res. In these circumstances, the defen¬ 
dant forfeited his shares and filed a suit in 
the Bombay High Court to recover some 
Bs. 36 , 000 , the amount of the final call. On 
15th November 1937, the plaintiff filed a 
written statement in which he claimed to 
set off against his liability for calls, the 
interest on a loan of Rs. 1,25,020 which he 
ha^ granted to the company and what was 
due to him by way of commission from 
30th June 1935. On 19th January 1943 the 
parties agreed to a settlement of the Bombay 

suit. The agreement was in these words : 

“ 1 . Order that the defendant do pay to the 
plaintiff the sum of R?. 29,893-0 3 (rupees t^^nty 
nine thousand eight hundred and ninety 
anna nil and pies three) only being the amount o 

unpaid calls. ,, 

2. Order that forfeiture of the defendant s zear 
shares in the plaintiff company be annulled an 

3. Declare that the plaintiff company shall have 
first charge or lien on the ordinary 2491 shatea 
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the defendant in the plaintiff company as a seeu- 
■rity for payment of the said sum of Rs. 29.893-0-3. 

4. Declare that the claims of set off under vari¬ 
ous heads by the defendant do stand withdrawn 
with liberty to be settled and disposed of by 
mutual consent of parties, out of Court. 

5. Each parly to bear his or their costs of the 
suit and counter claim.” 

On 14th June 1943 a formal decree wasipas- 
sed by the Bombay High Court in accor¬ 
dance with the terms of the agreement, 
except that the clause with regard to the 
withdrawal of the defendant’s set off read 
as follows : 

“doth further order that the claims of set off 
under various heads made by the defendant be 
and they are hereby allowed to be withdrawn.” 

The words “w'ith liberty to be settled and 
disposed of by mutual consent of parties, 
out of Court” were omitted because the 
Bombay High Court considered that no 
permission was required to enable parties 
to settle a matter out of Court, an opinion 
which is not open to questipn. On 11 Octo¬ 
ber 1943 the plaintiff w’rote to Mr. K. P. 
Ghiara, the director who had signed the 
agreement for compromise, asking that his 
claims against the company should be settl¬ 
ed. On 15th November 1943, the plaintiff 
received a letter from the defendant’s secre¬ 
tary to the effect that as the claim for set 
off bad been withdrawn w’ithout permission 
given to him by the Court to file a fresh 
action in respect of the matter, be w'as pre¬ 
cluded from making any claim against the 
company. This is an astonishing letter. We 
fiball deal presently with the question of law' 
involved; but accepting that the consent 
decree operated in the w'ay the defendant 
suggested, it was certainly not an honest 
attitude for the defendant to take up. The 
company bad consented to the plaintiff 
withdrawing his counterclaim on the under- 
■ standing that there would be a mutual settle¬ 
ment out of Court. Instead of having the 
accounts investigated and the true position 
discovered, the defendant refused to go into 
the matter and took shelter behind a techni¬ 
cal plea. 

On 14th April 1944 the plaintiff instituted 
the present action. In addition to the 
plea that the suit was not maintainable 
because permission had not been obtained 
from the Bombay High Court to institute a 
fresh suit in respect of the claim to set off, 
the defendant company pleaded that this 
Court had no jurisdiction to try the action 
and that the claim was barred by limitation. 
The learned Judge (Clark J.) held against 
the defendant on the pleas of want of juris¬ 
diction and limitation ; but found for the 


defendant on the plea that the suit w'as not 
maintainable by reason of the failure to ob¬ 
tain permission from the Bombay High 
Court, but only in so far as his claim for 
commission related to the period prior to 
15th November 1937, the date on which the 
plaintiff bad filed his w’rilten statement in 
the Bombay suit. The learned Judge held 
that the plaintiff' w’as entitled to an account 
of the commission due to him subsequent to 
that date. Tbe plaintiff appeals against the 
decision of the learned Judge in so far as it 
concerns bis claim to an account for the 
period prior to 15th November 1937. The 
defendant has accepted the learned Judge’s 
findings with regard to jurisdiction and limi¬ 
tation ; but he has filed a memorandum of 
cross-objection on the question of the start- 
ing point of the account w'hich has been 
ordered. The defendant says that the start¬ 
ing point should not be I5th November 1937, 
but 20th January 1943, the date of the com¬ 
promise decree. 

Lioarned counsel for the plaintiff has 


contended that the compromise decree 
must be read in conjunction w’ith the agree- 
ment for compromise and that therefore the 
compromise decree must be deemed to have 
incorporated the w'hole of cl. 4 of the agree¬ 
ment, that is, it must be read as embodying 
the words “with liberty to be settled and 
disposed of by mutual consent of parties, 
out of Court.” This argument is based on 
tbe decision of a Full Bench of this Court 
in 34 M. li. J. 515.^ We agree that the judg¬ 
ment in that case does support this conten¬ 
tion ; but w’e do not consider that reading 
these words into the compromise decree w’ill 
alter the position. Even if they are read 
into it, they do not give the Court's sanction 
to tbe filing of a fresh suit to enforce thel 
claim to set off. If the defendant is to be 
regarded as being in the position of a plain¬ 
tiff' in the Bombay suit w'ibh regard to his 
plea of set off, permission of the Court to 
withdraw' that claim was necessary to en¬ 
able him to file a fresh suit. Order 23, R. l 
precludes a plaintiff who withdraws from a! 
suit or abandons a claim w’ithout liberty be¬ 
ing given to him to file a fresh suit, from 
instituting a fresh suit unless permission to 
withdraw has been granted w’ibh liberty to 
institute a fresh suit. 

A defendant w’ho prefers a counter¬ 
claim is in the position of a plaintiff. 
Order 8, R. 6 says that where the defendant 


1. (18) 5 A. I. R. 1913 Mad. 126 : 44 I. C. 889 : 
34 M. L. J. 515 (F. B.), Narayana Tantri v. 
Nagappa. 
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claims to set off against the plaintiff's de. 
mand any ascertained sum of money legally 
recoverable by him from the plaintiff, the 
written statement shall have the same effect 
as a plaint in a cross suit so as to enable 
the Court to pronounce a final judgment in 
respect of both the claim and the set off. 
Therefore, the plaintiff should have obtained 
the Bombay High Court’s permission to in¬ 
stitute a fresh suit when he withdrew his 
claim to set off if he had intended to insti- 
tute legal proceedings should the negotia¬ 
tions for settlement outside the Court fail. 
He allowed the decree to be passed declar- 
ing his set-off to be Withdrawn without per¬ 
mission to institute fresh proceedings and, 
as we have indicated already, reading into 
the decree all the words in cl. 4 of the agree, 
ment does not help him. 

The appeal must be dismissed ; but 
in view of the unreasonable attitude taken 
ap by the defendant company, we make no 
order as to costs. The decision of the learn¬ 
ed Judge with regard to the date from 
which the account should be taken was 
clearly right and the memorandum of cross¬ 
objections has not been seriously pressed. It 
is dismissed with costs. 

C.b.k./d.H. Appeal dismissed. 


[Case No. 241.J 

A, I, R. (33) 1946 Madras 472 
Somatta and Yahta Adi JJ. 

K. P. Rm. Kuppan Chettiar alias 
Kadiresan Chettiar—Appellant 

V. 

Sp. P, M. Rm. Ramaswami Chettiar 
and another — Respondents, 

Appeal No. 412 of 1944, Decided on 15tb Janu¬ 
ary 1946, from decree of Sub-Judge, Sivaganga, in 
O. S. No. 17 of 1943. 

(a) Contract — Act done by A at request 
of H —Act not apparently tortious to know> 
ledge of A —Act turning out to be injurious to 
rights of C and A made liable to pay C — A is 
entitled to be indemnified by H. 

It is a general principle of law Ibat wben an 
act is done by one person at the request of another 
which act is not in itself manifestly tortious to the 
knowledge of the person doing it, and such act 
turns out to be injurious to the rights of a third 
party, the person doing it is entitled to an indem¬ 
nity from him who requested that it should be 
done. [P 477 C 1,2] 

A mortgage was taken in the name of one A for 
the benefit of li and C, from one D. Later on at 
the request of H, A executed a registered receipt 
for the full sum due under the mortgage without 
actually receiving any amount. The result of this 
was the invasion of the right of C and A was 
made liable to pay certain amount to C. A brought 


a suit against B to indemnify for the loss so sus¬ 
tained by him. 

Held that when a henamidar pays the amount 
to one of the joint real owners or passes a receipt 
to one of the joint real owners, it does not neces¬ 
sarily mean that be was acting in fraud of the 
rights of the other real owner. Hence in passing 
the receipt A was not acting with the knowledge 
that he was doing an unlawful act. As A did an 
act at the request of B and the act was not 
apparently tortious to the knowledge of A but in 
fact proved to be so, he was entitled to be indem¬ 
nified by B : (1875) 10 C. P. 196, Applied ; Cas& 
law discussed. [P 478 C 2 ; P 479 C 1] 

(b) Civil P. C. (1908), S. 11 — Res judicata 
between co-defendants—Conditions requisite 
stated. 

The requisite conditions for the applicability of 
the doctrine of res judicata as between co-defen- 
dants are (1) a conflict of interest between co¬ 
defendants, (2) necessity to decide that conflict in 
order to give the plaintifl appropriate relief, and' 
(3) a decision on the question between the. co¬ 
defendants. If these conditions are present, it does 
not matter even if one of the defendants did not 
appear at the trial or did not even contest the suit 
and remained ex parte. ('31) 18 A.I.R. 1931 P.C.' 
114 and ('32) 19 A. I. R. 1932 P. C. 161, Bel. on. 

[P 479 C 1] 

Held that there was no conflict of interest 
between the co-defendants in this case. 

[P 479 C 2) 

_ 

(’44)‘chitaley S, 11, N. 46. 

A. Su7idarani Aiyar —for Appellant. 

Advocate-Oeneral, E. V. Srinivasa Aiyar^ 
S. Banchapagesa Sastri^ M. B. Narayana- 
swami and S. Sundaresa Ayyar — 

for Respondents, 

Somayya J. —Plaintiff appeals against 
the decree of the Subordinate Judge of 
Sivaganga in O. S. No. 17 of 1948. The suit 
is to recover a sum of Rs. 8685 with further 
interest and costa from respondent 1 Bama¬ 
swami Chettiar. The suit was dismissed by 
the lower Court and hence this appeal. In 
order to understand the controversy between 
the parties, it is necessary to set out a fairly 
long history. The appellant’s mother’s bro-' 
ther is respondent 1. Bespondent 2, Somasun- 
dara, is respondent I’s wife’s brother. The 
family, of respondent 1 were the melvaram- 
dars of the village of Pappankulam and 
Ex. P-l' series are certain promissory notes 
executed by the ryots of that village in the 
name of respondent I’s father and Mey- 
yappa who is the elder brother of respon¬ 
dent 1. In 1910 a mortgage was taken in 
the name of the appellant’s father Raman 
Chetti in discharge of Ex. P-l series and that 
was for the benefit of respondent I’s family- 
No money was paid by the 
respondent I’s father or to his ro 
Meyyappa and admittedly it was ta en ^ 

the benefit of respondent I’s ' 

ing of his father and two sons. Ibxhioic if-A 
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dated 22]id July 1910 is the mortgage executed 
in the name of the appellant's father. The 
mortgage was executed by the Pappankulam 
ryots who were the debtors under Ex. P-1 
series. The mortgagors under Ex. P-2 created 
a usufructuary mortgage under Ex. p.4 dated 
9th December 1917 in favour of Muthuraman 
Chettiar for a sum of Rs. 4800 and directed 
Muthuraman Chettiar to discharge Ex. P- 2 . 
This was not done and Muthuraman Chettiar 
sub-mortgaged his right under Ex. p 4 in 
favour of the present defendant 2 .respondent 
2 . Consideration for this sub-mortgage was 
the undertaking to discharge the debt under 
Ex. P-2. Respondent 2 did not pay the amount 
due under Ex. P-2 as undertaken by him in 
the sub-mortgage, Ex. P-6 but he took an 
assignment of the rights under Ex. P-4 from 
Meyyappan Chettiar’s widow by means of 
Ex. P-6, dated 9th February 1922. Thus the 
rights of Muthuraman Chettiar became 
vested in respondent 2 . It is found by the 
lower Court (hat the sub-mortgage under 
EX. P-4 and the assignment under ex. P-6 
W’ere really for the benefit of Ramaswami, 
respondent 1 . Ramaswami and Meyyappa, 
his elder brother, were entitled to the 
properties left by their father and they had 
two other brothers and all the four of them 
were entitled to their father’s properties. 
The family right in Pappankulam and 
the amounts due from Pappankulam ryots 
including the amount under Ex. P-2 were 
allotted to the shares of respondent 1 Ramas¬ 
wami and of Meyyappa, the other brother, 
at a partition between the four brothers. 
Meyyappa therefore became entitled to a 
half shave in the hypothecation under 
Ex. r.2 along with his brother, respondent 1. 
It w’ould appear that there w’oro also certain 
other moneys which were due to both and 
that Meyyappa was collecting them and was 
not rendering an account of his collections 
to Ramaswami, respondent l. 

[2] On 1st March 1922, Ex. p-9 was executed 
by the appellant which is registered receipt 
for the full sum due under Ex. P-2 and pur¬ 
port of it is that the appellant received the 
entire amount from respondent 2 Soma- 
sundara. Meyyaj^pa then filed O. S. No. lo 
of 1926, against Ramaswami respondent 1 
the appellant Kadiresa and re3ix)ndent 2 
Somasuudara. They were defendants l, 2 
and 3 in that suit. In that suit I^Ieyyappa 
■svanted recovery of a half share of the pro¬ 
perties which were the subject of the usufruc¬ 
tuary mortgage Ex. P-4 and of the assignment 
Ex. p-G on the footing that Somasundara 
respondent 2 w'as merely a henamidar for 


Ramaswami resix)ndent 1 and that Ramas- 
w’ami in taking those documents acted really 
for the benefit of both Meyyappa and him¬ 
self. On this footing Meyyappa w'anted a 
half share in the usufructuary mortgage right 
and asked for joint i>ossession of the pro¬ 
perties. In the event of the Court finding that 
Meyyappa w’as not entitled to a half right 
in the usufructuary mortgage and for pos- 
session of half the properties covered by 
. that document, Ex. P-4. Meyyappa wanted 
a relief against the present appellant 
Kadiresa. The alternative case was that 
as a receipt for the amount due under 
Ex. P-2 was passed by Kadiresa defendant 2 
in that suit, and as the amount really 
belonged to Meyyappa and bis brother 
Ramaswami in equal shares Meyyappa was 
entitled to recover half of that amount from 
Kadiresa 1.he present appellant. The suit 
was defended in the trial Court by Rama¬ 
swami and Somasundara, respondent 2 . The 
present appellant Kadiresa remained ex 
parte in the trial Court. He apparently 
W'as not interested in the primary relief 
that was claimed against defendant l in 
that suit. In passing, we may mention that 
Meyyappa’s allegation in the plaint was 
that no money was in fact paid for the re¬ 
ceipt of 1st March 1922. That perhaps was 
the reason why the present appellant thought 
that there was no necessity for him to enter 
appearance or to take part in the trial of 
the suit. The first Court held that the mort¬ 
gage right acquired by Ramasw’ami, res¬ 
pondent l,in the name of his brother-in-law, 
respondent 2 , was really for the benefit of 
Meyyappa as well and therefore decreed 
joint possession in favour of Meyyappa. 

[3] There was an appeal taken against that 
decree. Mr. R. S. Sankara Aiyar the then 
District Judge who hoard the appeal came 
to the conclusion that Meyyappa W'as not 
entitled to a right in the usufructuary mort¬ 
gage, because Meyyappa’s evidence was that 
Ramaswami w’as acting in fraud of Meyya¬ 
ppa’s rights and that that showed that 
Ramaswami did not intend to acquire the 
usufructuary right for the benefit of himself 
and his brother Meyyappa. The District 
Judge therefore thought that the only re- 
medy of Meyyapi a was to recover his half 
share in the mortgage amount due under 
EX. P-2 from Kadiresa the present appellant 
who had also been made a respondent in 
the appeal before him. The attention of the 
District Judge was drawn to a document 
which had been executed after the filing of 
the previous suit by the present appellant 
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in favour of Meyyappa. That is Ex. p.2l 
dated 28 th October 1925. Under that docu¬ 
ment, the present appellant for some rea¬ 
sons promised Meyyappa that in case he 
did not succeed against Bamaswami, he, the 
appellant, would pay Mc-yyappa a half share 
of the amount due under ex. p 2 . This was 
brought to the notice of Mr. B. S. Sankara 
Aiyar and without any further notice to 
the present appellant and on a statement 
made by Meyyappa and Bamaswami, the 
District Judge passed a decree against the 
appellant for half the amount due under 
Ex. P-2. The decree in favour of Meyyappa 
against the present appellant was based 
solely on Ex. p-21. Coming to know of this 
decree, the appellant took up the matter iu 
second appeal No. 676 of 1932. That was 
heard by Liaksbmana Bao J. The learned 
Judge held that a decree ought nOt to have 
been passed on the strength of a document 
which was not the basis of the suit, and that 
as Ex. P-21 w’hich was Ex. J., in the pre. 
vious case had not even come into existence 
on the date of the plaint, the suit was not 
and could not have been based on that 
document. Lakshniana Bao J. held that as 
the suit was not based on Ex. J. (present 
Ex P-23), the appellate decree passed on the 
basis of that agreement cannot be upheld. 
Without saying anything more, the appeals 
w’ere remanded to the District Court. There 
were apparently two appeals. We are not 
concerned with the details of those appeals 
and the question raised in both the appeals 
was substantially the same. After remand 
the appeals were dealt with by Mr. S. P. 
Thompson who was the then District Judge. 
Ho pointed out that Meyyappa had not 
alleged in bis plaint that the money due 
under Ex. P-2 bad been collected and that 
on the other band, Meyyappa had pleaded 
expressly that no money had been paid 
under the receipt Ex. p.9. He held that 
therefore Meyyappa was not entitled to get 
any relief against the present appellant. 

[4] The matter was brought up by 
Meyyappa to this Court In s. A. No. 988 of 
1037. It was first heard by Venkataramana 
Bao J. who directed the papers to be placed 
before Laksbmana Bao J. When the matter 
came before Laksbmana Bao J., he first 
dealt with the question whether Mr, Thomp¬ 
son’s order holding that the order of remand 
passed in the previous s. A. no. 676 of 1932 
was confined to the present appellant was 
right. Laksbmana Bao J. agreed that the 
order of the District Judge was right and 
that the previous order of remand in S. A. 


NO. 676 of 1932 was Confined to the present 
appellant. He therefore dismissed ’'the second 
appeal against Bamaswami and Soma- 
sundara. He then directed the District Judge 
to submit a finding on the evidence on re¬ 
cord whether the present appellant collected 
the amount under the receipt Ex. p.9. This 
time the matter came before another Dis- 
trict Judge, Mr. N. D, Krishna Bao. He 
returned a finding to the effect that money 
had been paid basing his finding on the 
evidence that had been adduced at the 
original trial which, as we pointed out above 
was at a time when the present appellant 
bad not even appeared in the case. How¬ 
ever, the finding was that the money was 
collected under the receipt. After return of 
the finding Laksbmana Bao J. accepted the 
finding as one of fact and granted a decree 
for half the amount covered by the receipt 
in favour of Meyyappa. Subsequent interest 
was also awarded. 

[5] Meyyappa collected the amount with 
subsequent interest and costs from the pre¬ 
sent appellant on 24th August 1942. The 
present suit is to recover the amount paid 
to Meyyappa from Bamaswami, respondent 
1 . The plaint allegation is that Bamaswami 
asked the appellant to execute the receipt 
EX. P-9 stating that no serious consequences 
would result to the plaintiff by executing a » 
receipt and that the receipt was executed 
purely to oblige defendant 1 without re¬ 
ceiving a single pie under it (see para. 11 
(e)). The plaintiff’s case is that as the 
receipt was executed at the instance of and 
at the request of respondent 1 and as the ap¬ 
pellant was made liable to pay Meyyappa 
the amount collected under the previous 
decree by reason of the receipt Ex. P-9, tbe 
appellant is entitled to recover the amount 
from respondent 1. The main defence is 
that money was in fact collected by the 
appellant under the receipt Bx. p-9, that the 
plaintiff’s claim is barred by res judicata 
by reason of the finding in the previous suit 
and that the appellant has no right to re¬ 
cover the amount which he was obliged to 
pay to Meyyappa as a result of the decree 
in tbe previous suit. Another defence ww 
that the assignment of the usafrucfeuary 
mortgage under Ex. P-6 was really 
benefit of respondent 2, Somasundara. 
lower Court found that Ex. P-2 the ong 
mortgage was taken in the nam® nuft*. 
appellant's father benami for 

tiar. the father of Meyyappa and 

swami, that Ex. P-6 the deed of g 

of the usufructuary mortgage BX. 
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taken in the name of Somasundara benami 
for Ramaswami respondent!, that no money 
was in fact paid iinder Ex P.-9, and that no 
money w’as received by the appellant there¬ 
under. The lower Court however held that 
the appellant cannot recover the amount 
which he paid under the previous decree. The 
ground of the decision of the lower Court is 
that the appellant has no cause of action 
against respondent 1 . 

[6] The case seems to have been pre¬ 
sented in the low’er Court as one falling 
under Ss. 69 and 70, Contract Act, and the 
Subordinate Judge rejected that contention. 
Mr. A. Sundaram Aiyar, the learned advocate 
for the appellant, has presented the case 
before us from another standpoint and that 
is that the appellant passed a receipt Ex, 
P-9 at the instance of respondent l, that the 
appellant was, in consequence of his having 
complied with the request of respondent 1 , 
made liable to Meyyappa in the previous 
suit and that therefore the appellant is 
entitled to be indemnided by respondent 1 
in respect of the loss so sustained. A number 
of decisions have been brought to our notice 
and after hearing the Advocate-General 
for the respondents, we think that this 
contention is bound to prevail. The law 
is summarised by Chitty in his work on 
‘ Contracts” Edn. 19, page 823 : 

[7J “In many cases the law implies a promise 
to indemnify. If the circumstances arc such that 
the law imposes on any person a legal or equita¬ 
ble duty to indemnify, it will imply a promise on 
his part to do that which under the circumstances 
he ouybt m do.” 

[8] Several instances of the application 
of this doctrine are given by the learned 
author. It is pointed that tliis princiide is 
not confined to cases of contract or to cases 
of principal and agent, landlord and tenant, 
vendor and vendee or cestui quo trust and 
trustee. It is a general rule which applies 
to all cases where at the instance of a, 
B does an act which is apparently lawful 
but which is in fact tortious and B suffers 
in consequence and the circumstances are 
such that a promise to indemnify must be 
presumed. The rule is well laid down by 
the Judicial Committee in 1924 A. c. 177.^ 
There the owners of a wharf granted the 
appellant company the right to berth their 
ships at the wharf subject to liability for 
any damage caused. The respondent w’as 
the managing director of the appellant 
company and he gave instructions, without 

1. (1924) 1924 A. C. 177 : 93 L. J. P. C. 72 : 130 

L. T. 462, Eastern Shipping Co. v. Quah Beng 

Kee. 


.the company’s authority, that a ship which 
he himself had chartered for his own benefit 
should berth at the wharf. Owing to the 
unskilful waj' in which the ship was un¬ 
loaded the wharf collapsed. In an action by 
the owners of the wharf against the appellant 
company for damages, they served a third 
party notice upon the respondent and 
claimed that he should bo made to indem¬ 
nify them against any damages for which 
they may be made liable to the owners of 
the wharf. The question was whether the 
company had a right of indemnity against 
the respondent. The law was discussed by 
the Judicial Committee and on p. 182 their 
Lordships say this : 

b9] “A right to indemnify generally arises 
from contract express or implied, but it is not con¬ 
fined to cases of contract. A right to indemnity 
exists where the relation between the parties is 
such that either in law or in equity there is an 
obligation upon the one party to indemnify the 
other. There are, for instance, cases in which the 
state of circumstances is such that the law attaches 
a legal or equitable duty to indemnify arising from 
an assumed promise by a person to do that which, 
under the circumstances, he ought to do. The 
right to indemnify need not arise by contract; it 
may (to give otber initances) arise by statute; it 
may arise upon the not'on of a request made under 
circumstances from which the law implies that the 
common intention is that the party requested shall 
be iodemni6ed by the parly loquesliog him, 
it may arise (to use Lord E'.oii's words in (1800-2) 
7 Vess. 332- a case of vendor and purchaser) in 
cases in which the Court will 'independent of con¬ 
tract raise upon his (the purchaser's) conscience an 
obligation to indemnify the vendor against the 
personal obligation’ of the vendor.The ques¬ 

tion of indemnity commonly arises in the case iu 
which a trus’.ee claims to be indemnified by his 
cestui q^ue triiit This class of case was particular¬ 
ly discussed by Lord Bindley in (1901) A. C. 118.^ 
The present case is the converse. The cestui que 
trust is here claiming to be indonnified by the 
trustee. Beng Koc has been found to stand in 
fiduciary relation to the Eastern Shipping 
Co., and the latter claim indemnity from 
him in respect of liability imposed upon them 
by his abu.se of powers in the exercise of 
which be owed them a duty and was respon¬ 
sible as a trustee of those powers. He was 
not a trustee in the full souse of that word. No 
property was vested in him. But be was a trustee 
of bis powers in the sense that they were vested in 
him in such manner that he stood in a fiduciary 
relation to the company in respect of his exercise 
of those powers.” 

do] Some of the earlier cases which throw 
a light upon the facts of the present case 
may now be referred to. In (1875) 10 C. P. lOG"* 
the plaintiffs were in possession of certain 
trucks which were claimed by the dofen- 

2. (1800-2) 7 Vess. 332, Waring v. Ward. 

3. (1901) 1901 A. C. 118 : 70 L. J. P. C. 9 ; 83 

L. T. 573 : 49 W. R. 209, Hardoon v- Bolilios. 

4. (1875) 10 C. P. 196 : 4-1 L. J. C. P. 197 : 32 

L. T. 1-5-5 ; 23 W. R. 391, Dugdale v. Lowering. 
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danfc, and also by the proprietors of the 
K. P. Colliery. The defendant asked the 
plaintiff to deliver the trucks to him and 
the plaintiffs asked for an indemnity that if 
they should deliver up the trucks to the 
defendant, and the K. P. Colliery thereafter 
claimed the same from the plaintiffs, the 
defendant should be liable for all the loss 
sustained by the plaintiffs. The defendant 
did not give any answer to this request for 
an indemnity but again wrote to the plain¬ 
tiffs asking them to send the trucks to him. 
The plaintiffs thereupon sent the trucks to 
the defendant. The K. P. Colliery proprie¬ 
tors then brought an action against the 
plaintiffs for conversion of the trucks and 
their claim was found to be well founded. 
The plaintiffs were in consequence obliged 
to pay a sum of money and they filed a 
suit to recover the amount upon a contract 
of indemnity, and it was held that the 
plaintiffs were entitled to it. It would be 
observed that there was no express contract 
of indemnity on the part of the defendant. 
In fact the plaintiffs asked the defendant to 
indemnify them and the defendant did not 
reply and therefore there was no case of an 
express contract of indemnity. All that 
hapi>ened was that at the request of the 
defendant, the plaintiffs delivered possession 
of the trucks to the defendant. It ultimate¬ 
ly turned out to be tortious in that the 
K. P. Colliery Co., were found to be the 
real ownex's and that the plaintiff’s action 
in delivering them to the defendant was 
in fact unlawful. The plaintiffs had to pay 
a sum of money to the K. P. Colliery Co., 
and thereupon they filed the suit for re¬ 
covering the same from the defendant. The 
action was tried with the help of the jury 
and the jury held that the plaintiffs were en¬ 
titled to be indemnified against the loss which 
they sustained. The matter was brought up 
to the High Court and Brett J. i)ut the 
l^oint thus : 

[11] “The Court is not enlilled to enter a non¬ 
suit if there was reasonable evidence for the jury 
of a contract to indemnify. It is clear from the 
correspondence that the plaintiffs delivered these 
truclvs to the defendant upon the request of the 
defendant, and it is also clear that they belonged 
in truth to the Kiveton Park Colliery Co., who 
have inado the plaintiffs answerable for such deli¬ 
very. Under these circumstances, does there arise 
an implied promise by the defendant to indemnify 
the plaintiffs ?” 

[12] Then they considered the several earlier 
decisions. One of the decisions which Brett J. 
referred to is that in (1839) 5 Bing, N. O. 636® 

5. (1839) 5 Bing. N. C. 636 : 9 L. J. (n. S.) C. P. 

180, Toplis V. Grane. 


where Tindal O. J. had decided the point; 
Brett J. referring to that decision said 
this : 

[13] “After the judgment in (1834) 2 A. & E» 
578 which, following the two former cases, laid, 
down the principle upon which the implication of 
an indemnity arises in the broadest terms, there 
came the case in (1839) 5 Bing. N.C. 636,^in wbicbr 
Tindal C. J. one of the most careful expositors of 
the law ever known, laid down the proposition on 
the subject in these terms : 'We think this evi¬ 
dence brings the case before us within the principle 
laid down in (1834) 2 A. <& E. 57,® that when an 
act has been done by the plaintiff under the ex¬ 
press directions of the defendant which occasions 
an injury to the rights of third persons, yet if such 
an act is not apparently illegal in itself, but is- 
done honestly and bona fide in compliance with 
the defendant’s directions, he shall be bound to 
indemnify the plaintiff against the consequences 
thereof.’* 

Then Brett J., repelled an argument that 
was put forward that such an indemnity 
is confined to cases of agents. Dealing with 
the facts of the case the learned Judge said 
this : 

[14] “From these letters, I think the jury might 
well have found that the plaintiffs were justified, 
in believing, and did believe, that the defendant 
would indemnify them if they incurred liability.” 

[ 15 ] Grove J. agreed with this decision 
and said this : 

[16] ‘ In some cases, no doubt, a general pro¬ 
position stated in a judgment must bo limited by 
reference to the subject-matter, bub that is where 
the proposition would be obviously unreasonable 
unless so limited. I do not find that in these cases 
there is anything to show -that the expressions 
must be limited to the case of agency. 1 should 
hesitate to say that in cases of this sort it can be 
an absolute proposition of law that the party mak¬ 
ing the request is bound to indemnify. Whether 
there is such an obligation must greatly depend 
on the circumstances of each individual case, the 
effect of which seems to be for the jury to deter¬ 
mine.” 

[17] After referriog the facts of the case, 
Grove J. agreed with Brett J., that the 
facts of that case gave rise to a promise to 
indemnify. In (1887) 84 ch. D. 261 ^ the 
Court of appeal laid the law in similar 
terms. At page 272 Cotton D. J-, expre^ed 
himself thus after dealing with the cases of 
express contract and trustees and csstui quo 
trust : 

[18] “Then, is there any ground of indemnity? 
Of course, if .k requests B to do a thing for hiin, 
and B in consequence of bis doing that act is 
subject to some liability or loss, then in conse¬ 
quence of the request to do the act the law impU^ 
a contract by A to indemnify B from the con" 
sequence of his doing it. In that case there is 00 * 
an express but an implied contract to indemnify 

6. (1834) 2 A. & E. 57 : 4 L. J. (n. S) K. B- 
Betts V. Gibbins. 

7. (1887) 34 Ch. D. 261 : 56 L. J. Ch. 956 : 00 
E. T. 699 : SS^W. R. 173, Birmingham and 
trict Land Co. v. L. & N. W. By. Co. 
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tbe party for doing wbat he does at the request of 
the other.” 

[19] On tbe facts they found that there was 
no such contract of indemnity. Bowen L. J. 
pub the matter thus : 

[20] “In nine cases out of ten a right to in¬ 
demnify, if it exists at all such, must be created 
either by express contract or by implied contract, 
by express contract if it is given in terms by tbe 
contract between the two parties; by implied con¬ 
tract if the true inference to be drawn from the 
facts is that the parties intended such indemnity, 
even if they did not express themselves to that 
efiect, or if there is a state of circumstances to 
which the law attaches a legal or equitable duty 
to indemnify, there being many eases in which a 
remedy is given upon an assumed promise by a 
person to do wbat, under the circumstances, he 
ought to do.” 

[21] In 1905 A. C. 392,® T and H were two 
registered holders of a stock in a particular 
corporation. A banker {Barcley Bank) sent 
an application for the transfer of the stock 
which purported to be executed by both 
T and H, and requested the corporation to 
register the stock in the name of the banker. 
The corporation acted upon the request and 
granted a fresh certiBcate to the banker 
and the banker transferred the stock to 
third parties and they were registered as 
holders. Afterwards, it was discovered T had 
forged h’s signature and H recovered against 
the corporation a judgment whereby they 
were compelled to buy equivalent stock and 
registered it in H’s name, and to pay him 
the missing dividends with interest. In an 
action by the corporation against the Barcley 
Bank, it was held that both parties acted 
hona fide and that the banker was bound 
to indemnify the corporation against liabi¬ 
lity to H upon an implied contract that the 
transfer was genuine and the contract was 
held to be one to indemnify the corporation 
against any loss which it may sustain in 
consequence of its transferring the shares 
at tbe request of tbe bank. The Lord 

Chancellor said this at p. 397 : 

[22] “As I have said, 1 think if it were res 
integra 1 should think the bank were liable ; but 
I do not think it is res integra, but is covered by 
authority.” 

[23] In (1875) 10 c.P. 196* Mr. Cave, arguing 

for tbe plaintiff, put the position thus: 

[24] ”lt is a general principle of law when an 
act is done by one person at the request of another 
which act is not in itself manifestly tortious to the 
knowledge of the person doing it, and such act 
turns out to be injurious to tbe rights of a third 
party, the person doing it is entitled to an indem¬ 
nity from him who requested that it should be 
done.” 

8. (1905) 1905 A.C. 392: 74 L. J. K. B. 747: 93B. 
T. 83: 54 W. R. 49, Lord May oretc. in Sheffield 
V, Barcley. 


[25] This, though only the argument oi 
counsel, was adopted and acted upon by the 
Court, and I believe it accurately expresses 
the law. Qualifications have been constantly 
introduced into tbe discussion which I think 
have led to some confusion; they are not 
really qualifications of the principle here 
enunciated at all, but tbe expression of 
principles which would render the applica. 
tion of principle in question erroneous. One 
qualification is that there is no right of 
contribution between tort-feasors ; and the 
other is to distinguish the right insisted 
upon from the ordinary remedy in damages 
against a person who has caused injury by 
the intentional falsehood. Lord Davey agreed 
with the Lord Chancellor and at page 401 
we find this : 

[26] "In some cases it is a question of fact 
whether tbe circumstances are such as to raise the 
implication of a contract for indemnity; but in 
cases like tbe one now before your Lordships, when 
a person is requested to exercise a statutory duty 
for tbe benefit of the person making tbe request, 1 
think that the contract ought to be implied.” 

[27] The learned Advocate-General ap¬ 
pearing for the respondent seeks to distin- 
guish the present case on the ground that 
the appellant knew the facts of the case and 
knew that his act in executing Ex. P-9, was 
an unlawful act and that he was actively 
assisting respondent 1 in playing a fraud 
upon Meyyappa. It is urged that the appel¬ 
lant was not well disposed towards Meyy. 
appa for the reason that Meyyappa was 
standing in tbe way of the appellant getting 
the properties left by his father and that 
that was the motive which prompted the ap¬ 
pellant in executing Ex. P-9 without receiving 
any money thereunder. It is also pointed 
out that later on the appellant tried to help 
Meyyappa and executed Ex. r-21 and that 
the whole trouble was the result of the appel¬ 
lant’s own action in trying to support one 
brother against the other at different stages 
of this transaction. He relied upon the 
decision in (1917) 115 L. T. 738.® There the 
plaintiffs were the Charterers of a ship and 
the defendants were the owners of that ship. 
The plaintiffs removed certain batch beams 
on behalf of the ship-owners and while so 
removing them an accident occurred and a 
third party was injured. The plaintiffs were 
obliged to pay damages to tbe third xmrty 
and tbe action was brought to recover that 
sum from the ship owners. The doctrine 
laid down in (1875) IQ c. P. 19G* wa s sought 

9. (1917) 86 L. J. K. B. 401 : 115 L T. 733. Cory 

and Sons Ltd v. Lambton and Hetton Collieries 

Ltd. 
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to be pressed into service. Repelling the 
case of the plaintiffs, the learned Judges 
pointed out that the ship owners asked the 
plaintiffs to effect certain repairs and that 
that was a perfectly lawful act. The plain¬ 
tiffs acted negligently in the carrying out of 
that act and were therefore held liable to a 
third party. The damages which the plain¬ 
tiffs were held liable to pay to the third party 
was not the result of the removal of the 
hatch beams being held to be in violation of 
third party’s rights. Therefore it was not a 
case where at the request of A, B did an act 
which was apparently lawful bub which in 
fact was tortious being an invasion of 
another person’s rights and B being obliged 
to pay that third person some amount by 
way of damages. The plaintiff's were autho¬ 
rised by the owners of the ship to remove 
the hatch beams and that act which the defen¬ 
dants, the owners of the ship, authorised was 
a lawful act and continued to be a lawful 
act and it w'as not an invasion of another 
person’s rights. On this ground, the learned 
Judges held that the doctrine laid down in 
(1875) 10 C. P. 196^ was not applicable. Swin- 
fen Eady L. J. after referring to the argu¬ 
ment based upon (1875) 10 C. P. 196* said this : 

[28] “Tben it is said that this act was done by 

the plaintifls, William Cory and Sons Ltd., undtr 
the eapress directions or under the implied direc¬ 
tions_it is immaterial whether it is express or 

implied it it was under the directions — of the 
defendants, and they say that that has occasioned 
an injury to the rights of a third person, the 
deceased workman. Peacock, so that if the act is 
not apparently illegal, but is done honestly and in 
good faith then the defendants are bound to in- 
demnify the plaintiffs against the consequences 
thereof. Mr. Bawlinsonand Mr. Maonaghten have 
urged before us that this case clearly comes within 
the principle as there laid down. 

In my opinion it does not, and I am satisfied 
that in the present ease there was no evidence to 
go to the jury of any implied iedemnity by the 
defendants, the ship owners in respect of any lia¬ 
bility of the plaintiffs, William Cory and Sons Ltd., 
to their workmen under the Workmen’s Compensa¬ 
tion Act. The statement of the law which I have 
just read, in which it is held that the defendant is 
bound to indemnify the plaintiff against the conse¬ 
quences thereof, must be read as meaning that the 
Xdaintiff claiming the indemnity must have acted 
without negligence, and that the injury to the third 
party, when it says 'the consequences thereof’ must 
be the direct result—that is, the natural and direct 
consequences — of doing the pirticular act which 
he w.as requested to do, and not a consequence 
merely arising from the manner in which the act 
was done.” 

[29] As all the Judges pointed out, the 
first condition is that the act must have been 
done at the request of the defendants. Next 
that the act itself must have been in fact 


tortious, i. .e., it must be an invasion of 
another person’s rights. It is only then that 
any occasion would arise for the application 
of the doctrine laid down in (1875) 10 C. P. 
196,* They rightly repelled the contention that 
from the mere fact that one person does an 
act gratuitously without a request from 
another person that the law would imply a 
contract to indemnify. Bankes Ij. J. said 
this : 

% 

[30] “But Mr. Maonaghten had advanced 
another and different argument, as 1 understand 
it, and bis contention is that where a request is 
made to a person to do an act gratuitously, and he 
does that act gratuitously, the Jaw implies a con¬ 
tract to indemnify him against all the consequences 
gf that act, whatever they may be — It may be 
that in some cases the fact that the service is done 
gratuitously may be an element for consideration. 
I am expressing no opinion about that, but I say 
that, so far as my opinion goes, it is impossible to 
contend, and there is no authority tocouteud, that 
the law implies such a contract as Mr. Maonaghten 
contends for, from the mere fact that the person 
performing the act is doing it gratuitously.” 

[Si] Ijawrence J. put the matter thus: 

[32] *‘Mr. Bawlinson applies the doctrine in 
(1875) 10 O. P. 196'^ but the doctrine is applicable 
to different facts altogether. There the request was 
to do an act that was apparently quite lawful, but 
was in fact tortious, and it is the same thing in 
the case cited in that case of Trindal C. J. which 
is mentioned there; the act was in fact illegal, 
though it was not known to be so, and it was 
from that that the indemnity was implied. But 
there the request was to do a perfectly lawful act, 
and there was, therefore, no implied promise of 
indemnity.” 

[33] In the present case, we ace of opi¬ 
nion that the appellant granted Ex. P- 9 at the 
request of respondeat 1. He did so without 
receiving any amount and the result of his 
passing EX. p.9 was an invasion of the 
right of Meyyappa and was therefore a 
tortious act. There are no materials for 
holding that the appellant was guilty of 
negligence or that he was acting with the 
knowledge that he was doing an unlawful 
act. When a benamidar pays the amount 
to one of the joint real owners or passes 
a receipt to one of the joint real owners, it 
does not necessarily mean that he waa 
acting in fraud of the rights of the other 
real owner. Oar attention was drawn byl 
the learned Advocate-General to the de¬ 
position of the appellant in support of bis 
case that the appellant deliberately collud^ 
with respondent 1 in executing EX. 

that the reason was a grudge which t 
plaintiff appellant bore towards Meyyappa* 
The passage is this: 

[34] "I executed the receipt original of P'®* 
Defendant 1 wanted me to execute it. tie 
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presented that Meyyappa Cbetti was collecting 
the outstandings ol - Pappangulam and was not 
giving him anything and so asked me to execute 
the receipt in the name of bis brotber-in-lawy 
defendant 2. 1 said I could not execute any docu¬ 
ment without records. Then be produced a copy of 
the hypothecation bond. As the property was not 
mine I executed the receipt herein. I bad not 
received any copy of the hypothecation bond.” 

C 35 ] Certain passages from the cross- 
examination of the appellant were brought 
to our notice but all that we gather from it 
is that respondent 1 said that Meyyappa was 
not acting fairly to him and that therefore 
respondent 1 asked the appellant to execute 
the receipt in question. We do not think 
that there are any circumstances proved to 
take the present case out in (1675) 10 O. P. 
19G.* It was then argued that the appel- 
lant did in fact collect the entire sum from 
respondent 2 . The lower Court has found 
against this contention and we see no reason 
to differ from the finding of the Subordi¬ 
nate Judge on this point. 

[36] It is then urged that the appellant 
is precluded from contending that he did 
not receive the amount by reason of the 
judgment in the previous suit where it was 
held that the appellant received the amount. 
In the previous suit, O. S. No. 10 of 1926, 
the present appellant and respondent 1 were 
both defendants. The requisite conditions 
for the applicability of the doctrine of res 
judicata as between co defendants are laid 
down by two decisions of the Judicial 
Committee in 53 all. 103'° and 10 Rang. 
322.“ These are, (l) a conflict of interest 
between co-defendants, (2) necessity to 
decide that conflict in order to give the 
plaintiff appropriate relief and (3) a de¬ 
cision on the question between the co¬ 
defendants. If these conditions are present, 
it does not matter even if one of the defen¬ 
dants did not appear at the trial or did not 
even contest the suit and remained ex parte. 

[ 37 ] Difficulty has arisen in the appli- 
cation of this rule to the facts of a parti, 
cular case. In the present case, we are 
of opinion that the doctrine of res judicata 
does not apply. In o. S. No. 10 of 1926, 
two reliefs were asked by the iJaintiff, 
one which may be called the primary 
relief and the other an alternative relief. 
The primary relief was based upon the 
contention that respondent 1 in taking an 

10. ('31) 18 A. I. R. 1931 P. C. 114: 53 All. 103: 

58 I. A. 158 : 132 I. C. 598 (P. C.1, Munnibibi v. 

Trilokinath. 

11. (’32) 19 A. I. R. 1932 P. C. 161:10Rang. 322: 

59 I. A. 247 : 137 I. C. 328 (P. C.), Maung Sein 

Done V. Ma Pan Nyun. 


assignment of the usufructuary mortgage 
acted for and on behalf of the plaintiff 
Meyyappa as well. On that footing the relief 
asked was one of joint possession along 
with respondent 1 and a declaration of his 
rights to a half of the right under Ex. P-4. 
Meyyappa’s allegations as regards the pri¬ 
mary relief was that no amount w^as paid 
under Ex. P-9 and that respondent I’s 
action in getting an assignment of ex. p.4 
enured for the benefit of both the brothers. 
In an enquiry of this question and in the 
decision thereof, the appellant had no in¬ 
terest whatever. He was not concerned 
with the question whether the usufructuary 
mortgage right under Ex, P-4 was acquired 
by respondent 1 for his sole and exclusive 
benefit or whether it became the joint pro¬ 
perty of the two brothers. The alternative 
relief was that in the event of the Court 
holding that the plaintiff Meyyappa was not 
entitled to a joint right in the usufructuary 
mortgage, Ex. p.4, a decree should be passed 
against the present appellant for half the 
amount covered by Ex. p-9. In the deter¬ 
mination of this question, it is difficult to 
see how respondent i had any interest. 
Meyyappa’s alternative contention was that 
if the present appellant was found to have 
recovered the whole amount under Ex. r-9 
he (Meyyappa) was entitled to a half share 
therein and that therefore he should be 
given a decree for that sum against the pie. 
sent appellant. Respondent 1 had no inte¬ 
rest whatever in the determination of this 
question. He was a co-sharer in the amount 
covered by ex. P-2, an original deed of 
usufructuary mortgage. If it was found that 
the present appellant had not recovered any 
amount under Ex. r-O.^ Meyyappa would 
fail. If, on the other hand, he was found to 
have recovered the whole amount, the 
plaintiff w'ould be entitled to get half that 
amount. Whether it was the one or the 
other, it was no concern of the api^ellant 
and he was not interested in the dotermina. 
tion of that question. There was therefore 
no conflict of interest between the appellant 
and respondent 1 as co-defendants in o. S- 
No. 10 of 192G. 

[38] We may also mention the ground 
upheld by the lower Court, and that is this. 
Respondent 1 and respondent 2 , his brother^ 
in law, were both exonerated by Laksh- 
mana Rao, J. and Second Appeal No. 9S8 of 
1937 was dismissed against the two respon- 
dents and thereafter, Liakshmaua Rao J. 
called for a finding whether the present ap. 
pellant bad recovered the amount due under 
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Ex. P.-2. The finding was returned in favour 
of Meyyappa and it was accepted by the 
learned Judge. After the second appeal was 
dismissed against the present respondents, 
they were no longer parties to the further 
proceedings which took place in that suit. At 
the time when the decision was rendered that 
the present appellant had recovered the 
whole amount under Ex. P.-9, the present 
respondents were not parties to the action. 
On both these grounds, we hold that there 
can be no question of res judicata pre¬ 
venting the appellant from proving that in 
fact he did not receive any amount under 
Ex. P.-9. In the result, we s-llow the appeal 
and pass a decree for the sum of Rs. 8685 6 5 
with further interest at six per cent, per 
annum from the date of the plaint up to the 
date of realisation against respondent 1. 
Respondent 1 will pay * the appellant his 
costs here and in the lower Court. Respon. 
dent 2 will bear his own costs throughout. 

C.R.k./d.s. Appeal allowed. 


[Case 7^0. 242,] 
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Kuppuswami Aiyar J. 

In re P.Kuttiali and another — Petitioners. 

Criminal Revn. Case No. 455 and Criminal 
Revn. Petn. No. 4L8 of 1945, Decided on 8th 
February 1946, from order of Sessions Court, 
North Malabar Division, D/* 3rd February 1946. 

(a) Madras Rationing Order (1943), Cl. 7 
_ Rationed article, how determined — Pur¬ 
chaser residing in non-rationed area, purchas¬ 
ing rationed article in rationed area for use 
outside such area is punishable under Cl. 7. 

The question whether an article is a "rationed 
article" or not is to be determined with reference 
to the nature of tbe article and not with reference 
■to the area in which it is to be used or consumed. 
Where rationed articles are purchased in a rationed 
area in contravention of Cl. 7, then even if the 
articles are purchased by persons residing outside 
the rationed area for use in non-rationed area, the 
purchasers ace punishable under Cl.7. [P 480 0 2J 

(b) Madras Rationing Order (1943), Cl. 7 — 

Purchase of rationed articles in large quanti¬ 
ties _ No inference o! black marketing can be 

drawn. 

Tbe mere fact that large quantity of rationed 
article was purchased would not lead to the infer¬ 
ence that the purchaser intended to use it on the 
black market, particularly when he was a trader 
outside the rationed area. [P 480 C 2] 

B. Poclcer — for Petitioners. 

Ptiblic Prosecutor — for the Crown. 

Order. — The petitioners have been con¬ 
victed by the joint Magistrate of Tellicherry 
and sentenced to pay a fine of Es. 1000 on 
each count in respect_of purchases made by 
them of paddy and rice, in contravention 
of cl. 7, Madras Rationing Order. Both the 
Courts have found that they did purchase 
and that they committed the offence. What 


r A. I, R. 

is urged before me is that the expression 
“rationed article” must be understood with 
reference to the use to which the article was 
to be put and not with reference to the 
place of the transaction in respect of tbe 
articles. The persons who are said to have 
purchased the articles are persons living 
outside the ration area, but the transaction 
took place within the rationed area. The 
object of the order is to prevent the violation 
of the rationing orders. The scheme of the 
order clearly indicates that it was intended 
to prevent unrestricted purchases and sales 
in the ration area. Therefore, purchases and 
sales in the rationed area were intended to 
be covered. This is a transaction of sale and 
purchase made in the rationed area. The 
question whether the article is a “rationed 
article” or not is to be determined with 
reference to the nature of the article and 
not with reference to the area in which it is 
to be used or consumed. I do not therefore 
think that I will bo justified in accepting 
the contention of the petitioners that these 
are not “rationed articles” that were pur¬ 
chased. They were “rationed articles” that 
were purchased and they were purchased in 
a rationed area, and the petitioners were 
therefore rightly convicted. The petitioner s 
plea was that they never committed the 
offence and they never purchased the arti¬ 
cles. Both the Courts have believed the evi- 
dence of the carbmen and I do not think I 
will be justified in interfering with the 
appreciation of the evidence of two Courts. 

[ 2 ] With regard to the sentence, the 
Magistrate has stated that an exemplary 
punishment has to be given because the 
quantity of the articles purchased indicated 
that they were intended for use on the 
black market. The petitioners are residents 
of Kallai and it is not the prosecution case 
that they are trading in a rationed area. 
Therefore, from the quantity purchased, no 
inference could be drawn that they intended 
to trade in black market. Tbe reason given 
for exemplary punishment therefore fails. ' 
I therefore reduce the sentence to a fine of 
Bs. 100 in respect of each count, taking into 
consideration the fact that these persons, 
being outside the rationed area, could have 
bona fide thought that they could make 
these purchases because tbe articles were 
intended for sale outside the rationed area 
and that no offence with regard to ratiom 
ing was likely to be committed by suoa 
purchases. 

G.R.K./N.s. Sentence reduced* 
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[Case No. 243.] 

A. I. R. (33) 1946 Madras 481 
Chandrasekhara Aiyar J. 
•Palaniammal — Appellant 

V. 

Ay'umugham Chetti — Respondent. 

Appeal No. 323 of 1945, Decided on 1st Febru- 
ary 1946, from order of District Judge, Salem, 
D/- 17th March 1945. 

Civil P. C. (1908), S. 11, Expln. 4 _ 
Execution proceedings—Constructive res judi. 
cata —. Objection as to executability of decree 
not raised in prior execution proceedings held 
barred on ground of constructive res judicata. 

la execution of a decree for maintenance ob< 
tained by the wife against her husband, the 
husband raised an objection that the decree had 
become inoperative and unexecutable as they had 
resumed cohabitation. This objection was not 
raised by the husband in the prior execution pro> 
ceedings notice of which was sent to him under 
O. 21, R. 22, Civil P. C., though the alleged 
resumption of cohabitation had taken place then : 

Meld that it was the duty of the husband to 
have raised the objection in the prior execution 
proceeding. When he did not do so, the question 
must be deemed to have been considered and 
decided against him with the consequence that the 
principle of res judicata applied. [P 481 C 2J 

CPC — 

(•44) 'Chitaley, S. 11, N. 23, Pt. 13. 

C. S. Swaminathan —for Appellant. 

C. Vasudevan —for Respondent. 

Judgment. — The wife, who was the 
petitioner in the trial Court and respondent 
in the District Court, has preferred this 
appeal against the order of remand in a 
matter relating to the execution of a decree 
for maintenance that she had obtained. 

When she sought to execute the decree, 
she was met by an objection from the bus. 
band that, as they resumed cohabitation 
after the decree, the decree had become 
ineffective and that it was unexecutablo. 
The District Munsif overruled the defen. 
dant’s objection and allowed execution to 
proceed. He held that the husband was 
barred by res judicata from setting up any 
contention to the effect that the decree had 
ceased to be effective and he based this 
finding on the fact that, in a prior execu¬ 
tion petition filed by the wife, when notice 
went to the husband under o. 21 , r. 22 , 
Civil P. C., he did not come forward with 
any such objection and execution was 
proceeded with by attachment of certain 
properties in respect of which the defendant’s 
son (illegitimate) came forward with a claim 
which was dismissed and which order was 
confirmed by the appellate Court on the 
ground that no appeal lay. In the appellate 
order then made, the District Judge made 
1946 M/61 & 62 


an observation that the decree did not 
appear to be an executable one. When the 
respondent took hold of this observation and 
pressed it into service against the wife, stat- 
ing that it was res judicata against her, the 
District Munsif as well as the District 
Judge on appeal held that it was not be¬ 
cause it was only an obiter dictum which 
was not necessary for the disposal of the 
case which was determined on the ground 
that no appeal lay. 

The learned District Judge on appeal pre¬ 
ferred by the husband against the District 
Munsif’s order has taken the view that as 
it might be that the failure of the husband 
to raise the contention that he is now 
putting forward may have been due to one 
or more of several reasons, it was the duty 
of the District Munsif to dispose of the 
matter after taking evidence with regard 
to the period of the cohabitation and the 
circumstances under which the respondent 
failed on the prior occasion to raise this 
question that the decree was not executable. 

The view taken by the learned District 
Judge cannot be supported The resumption 
of cohabitation was before the prior execu- 
tion petition was filed. It was, therefore, the 
obvious duty of the husband to have raised 
the objection to the execution of the decree 
on that occasion. When he did not do so, for 
whatever reason it might be, the question! 
must be deemed to have been considered 
and decided against him with the conse. 
quence that the principle of res judicata 
will apply. Mr. Vasudevan, the learned ad- 
vocate for the respondent, urged that the 
doctrine of constructive res judicata will 
apply only to a case where the decree can be 
said to be in force and objection to its 
executability was not raised in execution 
proceedings and not to a case like this, 
where owing to subsequent resumption of 
cohabitation, the decree itself had ceased to 
be effective or operative as was held in 
(1941) 2 M. D. J. 263.^ This argument, how¬ 
ever, amounts to making a distinction 
without a difference. It is not a case of a 
void decree. It was right when it was 
passed and all that the defendant could 
urge against it, if subsequent cohabitation 
had been resumed, is that it liad ceased to 
be operative or effective. This question 
might and ought to have been raised by 
him then. He did not do so and he cannot 
now be permitted to agitate it now. If, as 


1. (’42) 29 A. I. R. 1942 Mad. 1 • I 
Mad. 24 : 200 I. C. 794 : (1941) 2 
Venkayya v. Raghavamma. 


D. R. (1942) 
M. L. J. 263, 
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the learned District Judge says, he thought 
the illegitimate son had taken up the ques¬ 
tion for fighting it out with the wife, it is 
only appropriate that he should be content 
with the result of the son’s act or objection. 
It is difficult to see how this case is different 
from a case w^here the decree does not 
award a particular relief, and yet, after an 
execution petition is filed seeking that relief 
without any objection raised by the defen¬ 
dant, it has been held that he is barred by 
res judicata from contending that there is 
no decree for that relief. If one can ven¬ 
ture on surmises as to why the husband 
remained silent on the previous occasion 
and raised no objection, it may be that he 
thought that as a new situation had arisen 
after the resumption of cohabitation under 
which he would have bad to pay main¬ 
tenance, he did not think it worth his 
while to insist upon a separate suit being 
filed with the possibility, nay probability, 
of having to meet the costs of that litiga¬ 
tion. But really there is no need for any 
such speculation. The doctrine of res judi. 
cata which is a branch of the law of 
estoppel, clearly applies and prevents the 
husband from raising the contention that 
he has now put forward. The order of the 
low’er appellate Court is set aside and that 
of the District Munsif restored with costs 
payable by the respondent to the appellant 
here and in the Court below. No leave. 
c.R.k./g.B. Appeal allowed. 


[Case No, 244:.] 

A. I. R. (33) 1946 Madras 482 

KOMAN J. 

V. Muni Krishna Keddi — Petitioner 

V. 

Bamaraju — Bespondent, 

Civil Revn. Retn. No. 704 of 1946, Decided on 
6th December 1945, from order of Dist. Uunsif, 
Trivellore, D/- 28th November 1944. 

(a) Civil P. C. (1908), S. 115 and O. 9, R. 9 

_ Order passed without notice to opposite 

party—Revision lies under S. 115. 

An order passed without notice having been 
served on the opposite party cannot b© said to be 
an order under O. 9, R. 9, and such order can be 
revised under S. 115, Civil P. C., as under that sec¬ 
tion the High Court can interfere in revision in all 
cases where no appeal lies directly to the High 
Court. [P 482 O 2; P 483 C 1] 

CPC — 

(’44) Chitaley, O. 9, R. 9, N. 13. 

(b) Civil P. C. (1908), O. 9, R. 9—Application 
under, filed by vakil within time — Vakalat 
accepted by him but his name omitted in body 
of vakalat and another pleader’s name men¬ 


A. I. ^ 

tioned by mistake—Presentation of application 
is proper filing within time. 

A person whose suit had been dismissed for 
default filed an application under O. 9, R. 9, Givih 
P. C., through his vakil P within time. P bad 
endorsed on the vakalat accepting the same but by 
some clerical mistake his name was not entered in 
the body of the vakalat but some other pleader’s- 
name was mentioned: 

Held that the fact that P’s name was not entered 
in the body of the vakalat was only a clerical' 
error the intention of the parties being quite clear 
and the presentation of the application under 
O. 9, B. 9 was a proper filing within time: (’36) 23- 
A. I. R. 1936 AU. 636 and (’34) 21 A. I. R. 1934 
All. 810, Bel. on. [P 483 0 ll 

M. Natesan — for Petitioner. 

V. Qanapatki Ayyar — for Respondent. 

Order. —The petitioner is the plaintiff irt 
o. S. NO. 328 of 1943 On the file of the Dis¬ 
trict Munsif's Court, Trivellore. The suit- 
was dismissed on 25th September 1944 for- 
default of the appearance of the plaintiff. 
The plaintiff “^ihrough his vakil Mr. M. S, 
Parthasarathi Aiyangar filed a petition under- 
o. 9, R. 9, Civil P. C., on 24th October 1944„ 
within time, to have the suit restored to- 
file ; but in doing so, the vakalat on behalf 
of the vakil was defective. In the body of 
the vakalat, the name of Mr. T. E. Raghava- 
chari was mentioned, but his name was not- 
struck off and Mr. Parthasarathi Aiyangar 
entered; but Mr. Parthasarathi Aiyangar 
had endorsed on the vakalat accepting tho 
same. The Court returned the vakalat and the 
petition on 8lst October 1944 as the vakalat 
was defective and four days time was given for 
rectification. This was complied with and the 
petition and the vakalat were re-presented 
to Court on 4th November. The learned 
District Munsif dismissed the petition on the- 
ground that the earlier presentation on 24tlb 
October 1944 was not a proper presentation 
of the petition and that by 4th Novem^r 
1944 the petition was barred by limitation* 
as under the Limitation Act a statutory- 

right accrued to the respondent. 

A preliminary objection was taken to this^- 
petition that no petition lies to this Court as- 
an appeal lies from an order under O. 9, 
R. 9 to the District Court. When a petition' 
is filed under O, 9, R. 9, sub-s. (2) of the rul&- 
provides that no order shall be made under 
the rule unless notice of the application has 
been served on the opposite party. 
fore, the order now sought to be revi^* 
which admittedly was passed without not^0» 
cannot he considered to be one passed under 
O. 9, R. 9. If it is an order imder 0.9, " 

is to the District Court, and not to the Hig 
Court, that an appeal lies. Under S. 11 » 
Civil P. C., the High-Court can interfere im 
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i (revision in all cases where no appeal lies 

idirectly to the High Court. 

On the merits, I consider that the earlier 
presentation on 24th October is a proper 
filing within time, and the fact that the 
vakil’s name was not entered in the body of 
jthe vakalat is only a clerical error, the in¬ 
tention of the parties being quite clear, as 
is also seen from the fact that the petition 
was returned to Mr. M. S. Parthasarathi 
Aiyangar for subsequent correction. The 
view I have taken with regard to this point 
finds support in 68 all. 912^ and a. I. R. 
1934 ALL. 810.^ I therefore allow the 
petition. 

The District Munsif will have the petition 
restored to file and disposed of it on the 
' merits according to law. The petitioner is 

allowed the costs of this petition. 

C.R.K./D.s.- Petition allowed. 

1. (’36) 23 A.I^. 1936 All. 636 : 58 AU. 912 : 164 
I. C. 725, Bam Sarup v. Sahu Bhagvati Prasad. 

2. (’34) 21 A. I. R. 1934 All. 810 : 153 I. C. 857, 
Baldeo v. Lacbmi Narain. 


[Case No, 245,] 

A. 1. R. (33) 1946 Madras 483 

Happell J. 

Venkatasubba Neddy — Petitioner 

V. 

Namadoss Neddy — Nespondent, 

Civil Kevn. Petn. No. 1366 of 1945, Decided on 
28th March 1946, from order of Dist. Munsif, Arni, 
D/- 18th October 1945. 

Court-fees Act (1870), S. 12—Acceptance by 
ministerial officer of court-fee paid or regis¬ 
tration of case without objection is not final 

decision of court-fee to be paid _ Final 

decision is order of Court made after it has 
applied its mind to question. 

y No doubt when the court-fee paid has been 

accepted without objection and the suit has been 
determined the Court may be deemed to have 
decided that the court-fee paid was correct within 
the meaning of S. 12 even though it has passed 
no specific order to that effect. But while a 
case is still pending the acceptance by a minis¬ 
terial officer of the court-fee paid or the registra- 
tion of the case without objection cannot be 
deemed to bo a final decision of the question of 
the court-fee to be paid. The only final decision is 
an order of the Court made after it has applied its 
mind to the question and it is open to the Court to 
take up and decide the question of the correct 
court-fee payable at any time before the case is 
determined provided that it has not already made 
a considered order. [P 483 C 2; P 484 C 1] 

Court-fees Act — 

(’44) Chitaley, S. 12. N. 7. Pt. 2; N. 9, Pfc. 4. 

(’36) Aiyar, Page 145, Pt. 13. 

^ M, S. Venhatarama Ixjer — for Petitioner. 

Government Pleader and S. Ramachandra Iyer 

— for Respondent. 


Order. — The question in this civil revi¬ 
sion petition relates to the court-fee payable 
on o. s. NO. 214 of 1945 in the Court of the 
District Munsif of Arni. The suit was for a 
declaration that a compromise decree was 
not binding on the plaintiff and for an 
injunction restraining the defendant from 
executing the decree. The plaintiff (the 
petitioner here) paid a court-fee of Rs. 15 
under Art. 17-B. Court-fees Act; but the 
learned District Munsif held that court-fee 
must be paid under S. 7 (iv)-A on the market 
value of the properties covered by the 
compromise decree. The learned District 
Munsif framed an issue on the question of 
the court-fee payable and decided it as 
issue 3 in the suit by the order which is now 
under consideration. The first argument ad¬ 
vanced by learned counsel for the petitioner 
is that the learned District Munsif had no 
jurisdiction to make the order which he did 
as he had already decided the court-fee pay¬ 
able within the meaning of s. 12 (l), Court, 
fees Act, so that the decision had become 
final in the words of that section “as between 
the parties to the suit.” Before the learned 
District Munsif had passed his order on 
issue 3 relating to the court-fee payable in 
respect of the suit, the suit had been regis¬ 
tered. Learned counsel for the petitioner 
does nob go so far as to argue that the mere 
fact of registracion must be taken as a deci¬ 
sion that the court-fee paid is correct; but 
he does argue that in the circumstances of 
this case, as the District Munsif had heard 
some argument on the question of the court- 
fee to be paid and thereafter the plaint was 
registered, it should be taken that there was 
a decision that the court-fee paid was correct. 
The mere fact, however, that some argument 
had been heard will not make the registra¬ 
tion of the suit tantamount to a decision 
that the court-fee paid was correct. It is 
clear from what the learned District Munsif 
himself has said that he reserved the ques¬ 
tion of the correctness of the court-fee paid 
for decision at a later stage and that he had 
not applied his mind to and decided the 
question at the time when the suit was 

registered. The learned Government Pleader 

has referred me to two recent unpublished 
decisions of Byers J. in c. R. p. no. l 3 io of 
1945 and Bell J. in c. R, p. nos. 562 and 663 
of 1945 in which the question of what will 
amount to a decision of the question of the 
court-fee payable was considered. With 
respect, I agree with what is said in the two 
judgments. No doubt when the courb-feei 
paid has been accepted without objectionl 


A. I. B. 
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and the suit has been determined the Court 
may be deemed to have decided that the 
court-fee paid was correct within the mean- 
jing of S. 12, Court-fees Act, even though it 
has passed no specific order to that effect. 
But while a case is still pending the accept- 
lance by a ministerial officer of the court-fee 
paid or the registration of the case without 
objection cannot be deemed to be a final 
decision of the question of the court-fee to 
jbe paid. The only final decision is an order 
^of the Court made after it has applied its 
mind to the question and it is open to the 
Court to take up and decide the question of 
the correct court-fee payable at any time 
before the case is determined provided that 
it has not already made a considered order. 
In the present case, it is quite plain that 
until the District Munsif heard arguments 
on the issue relating to court-fee he had not 
applied his miud to the question of the 
court-fee that was properly payable. The 
first contention advanced, therefore, fails. 

[ 2 ] It is also argued that the learned Dis- 
trict Munsif was wrong in directing that 
court-fee should be paid on the market 
value of the lands covered by the compro¬ 
mise decree. It is said that what the plain¬ 
tiff wants to get rid of is the lease hold 
interest given to the defendant by the de¬ 
cree, BO that court-fee should be paid not on 
the market value of the property as a 
whole but on its leasehold value. From 
the order of the District Munsif, this point 
does not seem to have been taken before 
him. The petitioner, however, will be at 
liberty to raise it and the question will be 
left to be decided by the District Munsif. 
The petition is dismissed with costs, one set 
to be shared between the Government 
Pleader and the respondents. 

C.R.K./G.M. Petition dismissed. 


[Case No, 246,] 

A. I. R. (33) 1946 Madras 484 
HAPPEIili J. 

In re Chittoori Poiharaju—Petitioner. 

Criminal Kcvn. No. 678 and Criminal Revn. 
Petn. No. 641 of 1944, Decided on 30tb November 
1944, from judgment of Court of Session, Kistna 
Division at Cbilakalapudi, D/- 26tb August 1944. 

Hoarding and Profiteering Prevention Ordi¬ 
nance. (1943), Ss. 6 (1) and 13 (l)_Prosecution 
for selling beedies at more than 20 per cent. 

profit_Unreasonable profit—Profit allowed by 

normal trade practice is not criterion — No 
allowance in sale price for overhead charges 
or tobacco«tax. 


In a prosecution for an ofience under Ss. 6 (1) 
and 13 (1), Hoarding and Profiteering Preven¬ 
tion Ordinance of 1943 for selling certain cozn> 
modity (beedlesl at more than 20 per cent, profit 
above the cost price, the profit earned in normal 
trade practice cannot be taken to be the criterion 
of an unreasonable profit, unless such practice 
yielding more profit than 20 per cent, is pleaded 
and proved by the accused. So also no allowance 
can be made in sale price for overhead charges or 
tobacco tax paid by the purchaser over and above 
20 per cent, profit. [P 484 C 2] 

K, S. Jayarama Aiyar andP. Suryanarayana 

_ for Petitioner. 

Public Prosecutor — for the Crown. 

Order.—The petitioner has been convict¬ 
ed of a contravention of the Hoarding and Pro. 
fiteering Ordinance and has been sentenced 
to undergo rigorous imprisonment for one 
month and to pay a fine of Re. 150 on the 
footing that the sale by the petitioner of his 
beedies at a price more than 20 per cent, 
above the price for which they were pur¬ 
chased amounted to offences under Ss. 6 (1) 
and 13 (i) of the Ordinance. The prosecution 
case was that the petitioner had sold a bun¬ 
dle of one type of beedies at a price which 
was 41 per cent, more than the purchase 
price and another bundle of beedies at a 
price which was 25 per cent, above the pur¬ 
chase price. The arithmetical calculations 
made by the lower Court are correct and 
although there is no evidence with regard 
to the cost of production the assumption 
that the wholesale purchase price would, at 
any rate, not be below the cost of production 
is justified. I do not accept the contention 
advanced for the petitioner that he was 
entitled to deduct from the sale price over¬ 
head charges and so forth. 20 per cent, is a 
profit which is clearly intended to cover 
such charges, nor do I accept the argument 
that he was entitled to deduct the tobacco- 
tax. Tobacco-tax is paid by the purchaser 
and so far as appears from the evidence the 
sale prices of Rs. 3 and Rs. 2-8 0 excluded 
the tobacco.tax. The last argument advanced 
that the criterion of unreasonable profit 
should not have been 20 per cent, above the 
cost of production but the profit allowed ^ 
the normal trade practice also has no sub¬ 
stance. The prosecution was brought on the 
footing that the offences were committed 
because the sales gave a profit of more than 
20 per cent, above the cost of production 
and if there was a normal trade praotiw of 
a profit greater than this, it should have 
been pleaded by the petitioner and he Simula 
have proved it. The convictions were there¬ 
fore correct. This does not, however, seem 
to be a very gross case of profiteering and 
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Veluswami V. Dandapani (Paianjali Sastri J,) 


I think consequently that the ends of justice 
will be met if the sentence of imprisonment 
is reduced to the period already undergone 
while the sentence of fine is confirmed. In 
other respects the petition is dismissed. 

O.B.K./D.R. Sentence reduced. 

[Case No. 24:7.] 

A. I. B. (33) 1946 Madras 485 

Wadsworth and Patanjali 

Sastri JJ. 

Veluswami Goundan — Appellant 

V. 

Dandapani minor by next friend and 
mother Govindammal and others — 

Respondents. 

Appeals Nos. 85 and 398 of 1944, Decided oa 
11th January 1946, against decrees of Sub-Judge, 
Coimbatore, D/- 30th November 1943. 

{a) Hindu law—Gift—Dedication of property 
for performance of gurupooja at samadbi or 
tomb is invalid as dedication to public charity. 

As per instructions of a deceased be was buried 
in a held and a tomb was erected and also a 
temple over it. The son of the deceased who was 
conducting pooja of the samadhi wished that the 
same should be continued even alter bis death. 
Eor this purpose, i. e. for the performance of 
gurupooja at the samadhi or tomb he dedicated 
his properties : 

Held that the deed was invalid as a dedication 
to a public charity as the performance of guru¬ 
pooja at the samadhi of a person, however pious, 
was not a charitable object recognised by the 
Hindu law : (’45) 32 A. I. R. 1945 Mad. 217 and 
(’35) 22 A. I. R. 1935 Mad. 29, Bel. on. 

[P 486 C 23 

Held further that as the temple was not intended 
to be an independent object of bounty but was 
only an adjunct of the samadhi the whole dedica¬ 
tion failed. [P 488 C 2] 

(b) Hindu law —. Gift — Gift for ‘worship of 
God’ is not invalid merely because no partis 
cular deity is specified. 

There is a distinction between a gift qualified 
by a condition which is not fulfilled and a gift for 
vague and uncertain purposes. Both are inefiec- 
tual though for difierent reasons. A gift for “the 
worship of God” has been held in England to be 
charitable and valid and there is nothing in the 
Hindu system of law which renders such a gift 
invalid. In any case, a gift for “the worship of 
God" discloses a general charitable intention and 
the Court can apply the doctrine of cy pres up. 
holding the gift as a iiublic trust, even wbero it 
is not possible to ascertain with anv degree of 
certainty how the donor intended tne trust to be 
carried out: (’19) 6 A. I. R. 1919 Cal. 199, Dis¬ 
sent. [P 488 C 1, 2] 

K, V. Bamachandra Iyer and T. N. Sunda- 
resa Iyer — for Appellant. 

T. V. MuthtiJcrishna Iyer and P. S, Saran- 
gapani Iyengar — for Respondents. 

Patanjail Sastri J. — These appeals 
arise out of a suit and a cross suit brought to 
establish the rival claims of the parties to 


certain immovable properties left by one 
Bamaswami Goundan who died in 1941. 
Plaintiff 1 who is a minor represented by 
plaintiff 2 , bis mother, acting as bis next 
friend, brought O. S. No. 53 of 1942 in the 
Court of the Subordinate Judge of Coim¬ 
batore claiming that a dharmasasanam (or 
deed of charitable endowment) executed 
by Hamaswami was a sham and nominal 
transaction and that he as the undivided 
son of Bamaswami succeeded to the pro. 
perties comprised in the deed by survivor¬ 
ship, and in the alternative, that he was 
the only person entitled to manage the 
properties on behalf of the charity in case 
the deed was upheld as a valid dedication. 
He accordingly prayed for a declaration 
to that effect and for sundry other con¬ 
sequential reliefs which it is unnecessary to 
detail here. The son of Ramaswami by 
his first wife was called as defendant 1 to 
the suit and be filed a written statement 
as the sole contesting defendant pleading, 
inter alia, that the deed of endowment 
created a valid trust intended to be opera, 
tive and was given effect to and acted 
upon by Bamaswami himself before his 
death, that plaintiff 2 was nob the lawfully 
wedded wife of Bamaswami and plaintiff i 
was not born to him and that he (defen. 
dant 1 ), though divided from his father, 
was entitled, as the only legitimate son of 
Bamaswami, to manage the trust pro- 
perties on behalf of the trust and perform 
the services specified in the deed. On 
practically the same allegations he brought 
O. S. NO. 760 of 1941 in the Court of the 
District Munsif, Tirupur, for injunction, 
and other reliefs. This suit was transferred 
to the Court of the Subordinate Judge 
Coimbatore, where it was numbered as 
O. S. No. 180 of 1942 and was tried along 
with the other suit by consent of parties. 
It will be convenient to refer to the parties 
as they are arrayed in o. S. No. 53 of 1942. 

[23 The learned Subordinate Judge has 
found (l) that plaintiff 2 was lawfully 
wedded to Bamaswami Goundan and plain¬ 
tiff 1 was born to him, (2) that the dhar¬ 
masasanam (ex. P-3) was executed by 
Ramaswami as a nominal transaction to 
screen the properties against the claims of 
his illegitimate son by his concubine Kan- 
nammal, but was intended to be operative 
to the extent of charging the properties 
with an annual expenditure of Rs. 150 for the 
performance of the services specified there¬ 
in and (3) that the properties devolved on 
plaintiff 1 as the undivided son of Rama. 
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swami subject to the trust and plaintiff 2 
was entitled to manage the properties on 
his behalf. The learned Judge accordingly 
passed a decree in favour of the plaintiffs 
in O. S. NO. 53 of 1942 and dismissed O. S. 
NO. 180 of 1942 making defendant 1 liable 
for costs in both the suits. From the said 
decrees, defendant 1 has preferred these 
appeals and the plaintiffs have preferred a 
memorandum of cross objections claiming 
that the deed Ex. P-3 was wholly nominal 
and inoperative. 

C3j Mr. Viswanatha Sastri appearing for 
the appellant did not attack the finding of 
the Court below regarding the legitimacy 
of plaintiff 1 . But he urged that the find¬ 
ing of the learned Judge that the transac* 
tion evidenced by Ex. P-3 was partly 
nominal and partly operative was opposed 
to the evidence.in the case, besides being 
self-contradictory and unintelligible. He 
contended that the deed operated and was 
intended to operate as a genuine dedication 
of the entire properties to the trusts speci¬ 
fied therein and that the deed was acted 
upon by Hamaswaml himself who was 
performing the services applying the income 
of the properties thereto. He further subi 
mitted that on a true construction of its 
terms relating to the future conduct of the 
services the appellant as well as plaintiff 1 
was entitled as the “ santhathi ” of Rama- 
swami to participate in the management 
of the properties and performance of the 
trusts. On the other hand, Mr. Muthukrishna 
Aiyar for the plaintiffs, respondents 1 and 2 , 
while maintaining that Ex. p-S was a wholly 
nominal and colourable transaction brought 
about for ulterior purposes, attacked its 
validity also on legal grounds. The deed 
runs as follows : 

[4] “Deed of charity of Annadhanani (free 
distribution of food) in connection with the gurn- 
•pooja of Komarapalayam MarappaGoundar Sama- 
dhi (tomb), value Rs. 5000. 

Deed of charity brought about on 21st September 
1936 by me, Ramaswatni Goundar, son of Marappa 
Goundar, Vellala, agriculturist, residing at Cusba 
Komarapalayam village, Falladam Taluk : 

At the time v.*hen my deceased father Marappa 
Goundar was alive, that is, during bis last days 
be bad left me instructions that as soon as he 
left this mundane world he should be buried in 
the held G. S. No. 59/1, situated in the said 
Komarapalayam, which is a palta land belonging 
to me, and that a tomb should be erected and 
also a temple over it, in pursuance of the same, 
till now I am conducting ‘pooja (worship) and 
neivedyatn (offering) every day, thrice a day, and 
every year on the day of Pooradam Nakshatram 
in the month of Avani celebrating the Gurapooja 
(worship of the preceptor) and also doing Anna- 
danatn etc., to the devotees inourring an expendi¬ 


ture of about Bs. 150. Since I am of the opinion 
that after my lifetime also the said services should 
be continued to be carried on hereditarily in the 
above manner, I hereby provide that out of the 
joint family properties, which belong to me both 
as ancestral and self-acquired properties, excluding 
the share which has fallen to my only son Yelu- 
chamy Goundan as per the deed of partition 
which was effected between him and myself, with 
the income derived from the undermentioned pro¬ 
perties worth Bs. 5000, which relate to my share, 
I shall be performing the pooja, etc., aforesaid 
during my lifetime ; that after my lifetime the 
said services shall be carried on properly by my 
descendants with the help of the income derived 
from the undermentioned properties without my¬ 
self or the said persons subjecting them to any 
hypothecation, usufructuary mortgage or sale, and 
that in case they were subjected to the encutn- 
brances aforesaid it shall not be valid. To this 
effect, is the deed of charity brought about by me 
out of my own free will.** 

[6] It is urged that the deed is invalid 
as a dedication to a public charity as the 
performance of gurupooja at the samadhi 
or tomb of a person, however pious, is not 
a charitable object recognised by the Hindu 
law, and reliance is placed on the recent 
decision of this Court in I.D.R. (1946) Mad. 864.^ 
There a testator provided in his will that a 
matam should be built for keeping him in 
samadhi with a Sivalingam installed there¬ 
in, that daily pooja, mandala pooja and 
the yearly gurupooja should be conducted 
permanently and that poor mendicants 
should be fed during the mandala pooja 
and the yearly gurupooja. The Court held, 
following 68 Mad. 204® that the buildiz^ of 
a tomb and its maintenance was not a 
charitable object and that, the matam over 
the tomb being only an adjunct of the tomb 
even though daily worship was to take 
place there, the whole provision was unlaw¬ 
ful and the gift was invalid. The provisions 
of EX. P-8 set out above are closely similar 
and the principle of the decision must 
therefore apply. 

[6] Mr. Viswanatha Sastri seeks to dis¬ 
tinguish the present case by stressing the 
use of the word “temple/' and argues that 
the worship therein three times a day 
offerings of '^nevvedyam** for which t e 
deed makes provision is a distinct chan 
able object, and that even if the direction 
for the performance of gurupooja at the 
samadhi and the incidental feeding of the 
poor is unlawful, the gift which is a 
site endowment should be upheld i 
entirety as a valid dedication of the na- 


. (’45) 32 A.I.R. 1945 Mad. 217 : I. L. B- (1945) 
Mad. 864, Draiviasundaram v. Subran*®®^*. 

S. (’35) 22 A. I. B. 1936 Mad. 29 : 58 Mad. 204 : 
154 I. C. 151, Kunbamutty v. Ahmed MusaUar. 
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|)le” in which a Sivalingam is kept and 
worshipped. We are unable to accept this 
contention. In the first place, there is no 
reference in the deed to any Sivalingam 
installed in the so-called temple, and, 
although the photographs, Es. D-2 series 
show the existence of a Sivalingam there, 
it appears from the evidence of the appel. 
lant that the lingam was brought from 
iKasi and installed there sometime in 1937 
when the earliest photo Ex. D-2 was taken. 
The daily worship and offering of “neive- 
dyam” said to have been conducted by 
Kamaswami Goundar before the execution 
of the deed in September 1936 could, there¬ 
fore, be taken to have related only to the 
^amadhi of bis father. It is indeed admitted 
by the witnesses called for the appellant 
that the pooja is done to the samadhi. The 
learned Subordinate Judge after discussing 
the evidence has recorded his conclusion 
thus : 

[7] *'I should think-tbat there is a lingam like 
stone with aradai too perhaps, kept on the 
samadhif but it has not been consecrated and no 
jpooja is done therefor.” 

[8] We agree with this finding. It is to 
be noted in this connection that in the case 
referred to above the testator provided for 
the daily pooja of the Sivalingam to be 
installed in the matavi, and nevertheless 
the whole bequest was held invalid as the 
matam with the lingam was regarded as 
■an adjunct of the tomb. In the present case 
it is clear from the evidence that the so- 
called temple is nothing more than a “zinc 
shed” over the lingam which is kept on 
the samadhi. Mr. Muthukrishna Aiyac raised 
a further contention that even if the “temple” 
were held to be a distinct and severable ob¬ 
ject of the dedication, it could only be regarded 
as a temple for the worship of God as no 
particular deity is mentioned in the deed, 
■and that such an endowment in general 
terms would be void for uncertainty under 
the Hindu law as Hindus worship numerous 
deities. Heference was made in support of 
this view to 46 Mad. 300,® 46 Cal. 951,* 33 
ADli. 793.® The point did not directly arise 
in the case first mentioned where the ques- 
tion was whether a trust for “the spread of 
Hindu religion” was void for uncertainty. 
In holding that it was, Spencer J. referred 
to the decision of the Calcutta High Court 

3. (’23) 10 A.I.E. 1923 Mad. 376 ; 46 Mad. 300 : 

73 I. C. 991, Venkatanarasimatao v. Subbarao. 

4. t’19) 6 A.I.R. 1919 Cal. 199 : 46 Cal. 951 ; 51 

I.C. 215, ChaDdiobaran Mitra v. Harlboladas. 

5. (’ll) 33 All. 793 : 11 I, O. 260, Phundaulal v. 

Arya Prithi Nidbi Sabha. 


in 46 cal. 951* where a Division Bench 
(Fletcher and Cuming JJ.) laid down that 
under “the Hindu system of law” a gene, 
ral endowment for the worship of God 
without giving the name of the deity 
for whose benefit the endowment was to 
take effect was void for uncertainty. This 
proposition was based on the authority of a 
decision of the Allahabad High Court in 
S3 AIjIj. 793.® That was a case where a per. 
son who was building a house intended to 
instal an idol therein on completion and 
meanwhile executed a deed of endowment 
in respect of certain other properties belong¬ 
ing to him in favour of “Sri Thakurji of the 
ihakurdwara called after his name,” ap¬ 
pointing himself as the manager of the 
properties. Subsequently, however, he was 
converted to the creed of Arya Samaj and 
conveyed the properties comprised in the 
deed of endowment as well as the house to the 
Samaj. Owing to the conversion, the donor 
did not instal any idol in the house which 
he bad intended to convert into a thakur- 
dwara. After his death, the Samaj sued 
through its president for possession of the 
properties alleging wrongful dispossession by 
the defendants who pleaded that the plain- 
tiff derived no title under the later convey, 
auce as the donor had previously dedicated 
the properties to charity. Overruling the plea 
the learned Judges (Richards C. J., and 
Banerji J.) observed : 

[9} “The question is whether, under these cir> 
cumstances the gift which he made on 30th May 
1903 can operate as coviplete and effectual gift of 
the eight shops and can prevail as the 

subsequent document of 4th February 1905. If 
the dedication was complete, it is clear that he 
could not revoke it and make another gift. We 
are of opinion that in the present instance the 
first dedication was not valid. It was not a dedica¬ 
tion to any particular deity which was subsequently 
to be installed in a temple. It was a dedication to 
the thakurji in his ihakurdwara without men¬ 
tioning the thakurji to whom the property was 
dedicated. As we have already said, there was no 
thakurji and no ihakurdwara, therefore the dedica¬ 
tion was bad on the ground of uncertainty.” (Ita¬ 
lics ours). 

[10] The formulation of the question for 
decision and the next few sentences in the 
passage quoted above would seem to indicate 
that all that the learned Judges meant to 
decide was that the donor having intended 
to dedicate the property to the idol of a 
deity {thakur) which he proposed to instal 
later in a particular house, which was under 
construction and having changed his faith 
before completing the construction and 
effecting the installation, there was no com¬ 
pleted gift, in other words, that the deed 
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disclosed an intention in the donor that the 
decision should take effect on the comple¬ 
tion of the building as a thahurdwar and 
the installation of the idol therein. There 
is a distinction between a gift qualified by 
a condition which is not fulfilled and a gift 
for vague and uncertain purposes. Both are 
ineffectual though for different reasons. The 
learned Judges would seem to hold that the 
case before them came under the first cate¬ 
gory, though it must be admitted they have 
in some places used language which may 
be understood to imply that it fell under the 
second. The decision is therefore of some¬ 
what doubtful value as an authority for the 
proposition which the learned Judges of the 
Calcutta High Court deduced from it. 

[11] A gift for “the worship of God” has 
been held in England to be charitable and 
valid : see Tudor on Charities, Edn. 6, p. 82, 
citing (1817) S Mer. 353® at p. 409 and we 
are unable to discover anything in “the 
Hindu system of law” which renders such 
a gift invalid. The learned Judges in the 
Calcutta case remark that unless the donor 
indicates the particular thahur for whose 
benefit the property is given the Court would 
be “unable to say for which of the Hindu 
deities the endower intended that the pro¬ 
perty should be held.” With all respect, 
this reasoning seems to us to proceed on a 
fundamental misconception of Hindu theo¬ 
logy. The notion that Hindus worship only 
particular deities and not one Supreme 
Being is not correct. It might seem pedantic 
to refer at length to Hindu scriptural texts 
to show that the idea of one God is a basic 
creed of the Hindu faith, but we may, per¬ 
haps, be excused, under the circumstances 
referring to the well-known verse in the 
Vishnusahas7'anainamt often recited on 
various ceremonial occasions among Hindus, 
which says that “Vishnu, the one Supreme 
Being, the Great Soul and the Ruler of the 
Universe, pervades the three worlds and 
protects countless beings of different 
species.” {Mahahharata^AnusasanaParva^ 
Adhyaya^ 254^ verse 142.) This idea of one 
Supreme Being can, indeed, be traced back 
to Vedic times. The Rigveda, the earliest 
Hindu Scripture extant, refers to the “one 
Being whom wise men call by diverse names” 
( 1 —164—46). The same idea of the unity 
of God is reiterated in numerous other 
religious texts to which it is unnecessary to 
refer. That the conception of the so-called 
Trinity of the Hindu pantheon is functional 

6. (1817) 3 Mer. 363: 17 B.B. 100, Attorney Gene¬ 
ral V. Pearson. 


in character will be seen from the inyoca* 
tion to Vishnu in Kalidasa's Paghuvamsa: 
“Thou art the Creator, the Upholder and 
the Destroyer of the Universe. Obeisance to* 
Thee in Thy triple form.” (i. e., Brahma,. 
Vishnu and Siva) (lO—16). There are doubt¬ 
less various deities worshipped by Hindus 
holding different tenets but they are only 
personifications of what are believed to be 
the various attributes or the cosmic mani¬ 
festations of the Supreme Being. 

[12] As regards the supposed inability of 
Courts to determine the particular deity for 
whose benefit the endowed property should 
be held where no deity is named in the 
deed of endowment, it is sufficient to point 
out that in most cases the problem can be 
easily solved by ascertaining the sect to 
which the donor belonged, the tenets which, 
he held, the doctrines to which he was at¬ 
tached and the deity to which he was 
devoted and arriving by such means at hie 
presumed intention in regard to the applica¬ 
tion of the property. It was observed by 
Lord Eldon in (1817) 8 Mer. 863® at p. 409, 
already referred to : 

[13] “Where a body of Protestant Dissenters, 
have established a trust without any preoise defi¬ 
nition of the object or mode of worship, I know no 
means the Court has of ascertaining it except by 
looking to what has passed and thereby collecting 
what may, by fair inference, be presumed to have 
been the intention of the founders” (at p. 410} (O/- 
(1908) 97 D. T. 130.7) 

[ 14 ] In any case, a gift for “the worship 
of God” discloses a general charitable in¬ 
tention and the Court can apply the doc¬ 
trine of cy pres upholding the gift as a 
public trust, even where it is not possible to 
ascertain with any degree of certainty how 
the donor intended the trust to be carried 
out. We accordingly reject Mr. Mutha-| 
krishna Aiyar's contention that the gift to 
the temple under Ex. P-3 assuming it to ba 
a distinct and severable dedication, is void 
under the Hindu law merely because Rama- 
Bwami Goundar has not specified the parti¬ 
cular deity to be worshipped therein. As, 
however, we are of opinion, for the reasons 
already indicated, that the “temple^ was 
not intended to be an independent object o 
bounty but is only an adjunct of the 
samadhij the whole dedication fails, 
this view 4 is unnecessary to enquire 

ther it was intended to be a genuine gif or 
a mere sham or how the right of manag 
ment is to devolve. The appeals are ai^ja- 
sed with costs. One advocate s fco- 


7. (1908) 97 li. T. 130, In Be Louise 
Clode V. Andrews. 
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memorandum of objections directed against 
the declaration of a charge on the proper¬ 
ties is allowed. No costs. 

C.R.k./d.s. Appeal dismissed. 

[Case No. 248.J 

A. 1. R> (33) 1946 Madras 489 

HAPPEEIj j. 

In re Chilukuri Antarvedi Sarma and 
others — Petitioners. 

Criminal Revn. No. 922 and Criminal Bevn. 
Petn. No. 864 of 1944, Decided on 22nd March 
1945, from order of Stationary Sab*Magistrate, 
Tenali, D/- 3rd November 1944. 

Criminal P. C. (1898), S. 195 (1) (b)—Facts 
disclosing offence under S, 193 and also under 
S. 467, Penal Code — Provisions of S. 195 (1) 
(b) cannot be evaded by filing complaint 
under S. 467. 

Where the facts disclose an offence under S. 193 
as well as an offence under S. 467, Penal Code, 
the party cannot evade the provisions of S. 195(1) 
(b), Criminal P. C., by 61ing a complaint with 
respect to an offence under S. 467. [P 489 C 2; 

P 490 C 2] 

It is not open to the complainant to say that there 
can be no question of evasion simply because he 
has also asked the civil Court to make a complaint. 
The Civil Court might dismiss the application 
because it did not think it expedient in the interest 
of justice to make a complaint ; and in such 
circumstances it would certainly be an evasion of 
the provisions of S. 195 simultaneously to press a 
complaint in a criminal Court in respect of the 
same facts : (’32) 19 A. 1. B. 1932 Mad. 253 and 
(’36) 23 A.I.R. 1936 Mad. 89, Foil.', (’41) 28 A.I.B. 
1941 Mad. 323 ; (’37) 24 A. I. B. 1937 Mad. 8 
and (’42) 29 A. I. E, 1942 Mad. 19, Disting. 

[P 490 C 1] 

Cr. P. C. ~ 

(’46) Chitaley, S. 195, N. 3, Pts. 14 and 18. 

(’41) Mitra, Para. 616. 

P. Basi Reddy —for Petitioners. 

Ftihlic Prosecutor —for the Crown. 

Order —This is a petition to revise an 
order of the Stationary Sub-Magistrate, 
Tenali, made in p. B. c. No. ll of 1944 
overruling objections to his jurisdiction to 
take cognisance of an offence punishable 
under Ss. 467 and 109, Penal Code. A pro¬ 
missory note was brought into existence on 
12th September 1943, for the principal sum 
of Rs. 450 which purported to be executed 
by the complainant in favour of accused 2 . 
It was written by accused 1 and attested by 
accused 3. This promissory note was as- 
signed to accused 4, and he issued a regis. 
tered notice to the complainant demanding 
the amount due under the promissory note, 
and on the complainant denying that be 
had executed the promissory note, filed 
S. O. No. 16 of 1944 on the file of the Sub¬ 
ordinate Judge’s Court, Tenali, on the foot- 
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ing of the promissory note. The promissory 
note was sent to the Government Hand¬ 
writing Expert who gave the opinion that 
the finger-print on the promissory note was 
not that of the complainant. On that, accused 
4 had the suit dismissed. The complaint 
now in question was based on the above 
facts, and it was dismissed as against ac¬ 
cused 4 under S. 203, Criminal P. C., on the 
ground that the complaint against him 
could only be given by the Subordinate 
Judge’s Court, Tenali. With regard to the 
other accused, it was argued on their behalf 
that the complaint disclosed offences under 
Ss. 193 and 471, Penal Code, so that the case 
fell within the provisions of s. 195 (1) (b>,. 
Criminal P. C., even though the allegations 
also disclosed an offence under s. 467 which 
is not mentioned in S. 195. The Sub-Magis- 
trate overruled the objections on the ground 
that offences under sa. 193 and 471, Penal 
Code, are minor offences as compared with 
s. 467, relying on a decision of Laksbmana 
Rao J., in 1940 M. W. N. 1270.^ 

[ 2 ] The learned Magistrate has not re¬ 
ferred to two decisions of Benches of this 

Court— 65 Mad. 343^ and 69 Mad. 165®_ 

without reference to which the decision in 
1940 M.W.N. 1270^ cannot be understood. In 
these two cases it was held that if the facts 
disclosed an offence under s. 193, Penal Code, 
parties could not be allowed to evade the 
provisions of s. 195 (l) (b). Criminal P. C, 
by filing a complaint under another provi¬ 
sion of the Penal Code. In 1940 M. w. n. 
1270* Lakshmana Rao J. referred to but 
distinguished 59 Mad. 165® on the ground 
that in the case before him there was no 
question of evading the provisions of s. 195, 
Criminal P. C. The facts of the case were 
that a pleader had used a forged receipt in 
the course of proceedings against him under 
the Legal Practitioners Act. The Court there¬ 
after was moved to make a complaint 
against the pleader—for an offence under 
S. 403 —and against the maker and the two 
attestors of the receipt for an offence under 
S. 467, Penal Code. For reasons that are 
not material the Court did not think it 
necessary to make a complaint against the 
pleader and, as regards the other three res¬ 
pondents, it was also of opinion that a com¬ 
plaint need not be made because they could 

1 . (’41) 28 A.I.R. 1941 Mad. 323 ; 193 I. C. 322 : 
1940 M.W.N. 1270, Guruswanii Chcltiar v- 
Emperor. 

2. (’32) 19 A.I.R. 1932 Mad. 253 : 55 Mad. 343 : 
136 I.C. 779, In re Ravannappa Reddi. 

3. (’36) 23 A.I.R. 1936 Mad. 89 : 59 Mad. 165 : 
159 I. C. 853, In re Appadurai Nainar. 
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be prosecuted for an offence under s. 467, 
Penal Code, without a complaint from the 
Court, and the offence under s. 193 which 
could also be said to have been committed 
did not require a complaint because as 
compared with the offence under s. 467 it 
was a minor offence. This decision, as al. 
ready indicated, was upheld in revision by 
liakshmana Kao J. 

[3] In the present case, the aggrieved 


King J., 59 Mad. 1083,^ and the other by the 
learned Chief Justice and Chandrasekhara 

Aiyar J_1941 M. W. N. 1076.® These eases 

cannot help the complainant. In the~ first 
of them 44 Mad. 843^ was distinguished and 
in the second 59 Mad. 166.® In 59 Mad. 1083* 
King J. held that a criminal Court was 
not debarred from taking cognizance of an 
offence under s. 211 , Penal Code, simply 
because the facts also disclosed a minor 


party filed a petition in the civil Court 
asking that Court to make a complaint 
against the four accused and also himself 
filed a complaint in a criminal Court. 
Orders on the petition in the civil Court 
do not yet seem to have been passed. In 
the complaint to the criminal Court it is 
true that the object of the forgery is stated 
to be to force the complainant to come to 
terms by fabricating documents and again 
at the end of the complaint to be ‘*to coerce 
the complainant to part with property.” 
It is not stated in so many words that the 
object was to use the forged promissory 
note in any stage of a judicial proceeding. 
The facta set out, ho\^ever, clearly disclose 
that it was intended, if necessary, to use 
the document in a judicial proceeding even 
if it was hoped that the existence of the 
document would force the complainant to 
come to terms regarding his occupancy rights 
without resort to the Courts. I am unable to 
distinguish the facts of the present case from 
the facts in 56 Mad. 343® and 59 Mad. 165.® 
It is suggested that there is no evasion be. 
cause the complainant has asked the civil 
Court to make a complaint. But it is just 
here, I think, that there is a distinction be¬ 
tween the present case and the case decided 
by Lakshmana Kao J. The complainant 
in the case with which he was concerned 
asked the civil Court to make a complaint 
and was referred to a criminal Court. 
There was certainly no question of evasion. 
But it is not open to the complainant to 
say that there can be no question of eva¬ 
sion simply because he has also asked the 
civil Court to make a complaint. The civil 
Court might dismiss the application not be¬ 
cause it thought that no complaint was re¬ 
quired from it but because it did not think 
it expedient in the interests of justice to 
make a complaint ; and in such circum¬ 
stances it would certainly be an evasion of 
the provisions of S. 195 simultaneously to 
press a complaint in a criminal Court in 
respect of the same facts. 

[4] I have been referred on behalf of the 
complainant to two cases, one decided by 


offence under S. 182 , Penal Code, in respect 
of which a special complaint was necessary. 
But the basis of his decision was that if all 
the facts were considered the appropriate 
section of the Penal Code which applied to 
the offence was S. 211. There was thus no 
question of evading S. 196 as in 44 Mad. 348® 
by ignoring the elements of the offence 
which brought it under S. 193 and confining 
attention to the elements which brought it 
under s. 467 in respect of which no special 
complaint was necessary. In the present 
case, it is clear that the Magistrate can only 
try the case as a case under 8. 467, Penal 
Code, by ignoring the elements which also 
bring the case under S. 193, Penal Code. In 
1941 M. W. N. 1076® it was held that a com¬ 
plaint of defamation could be taken cogni¬ 
zance of by a criminal Court even though 
the alleged defamatory words were contain¬ 
ed in a deposition given in a civil Court. 
But here again the case is no authority for 
the view that a complainant, as in the 
present case, can ignore the offence com¬ 
mitted under S. 193 and ask the criminal 
Court to take cognizance of the charge 
under S. 467 alone. It was pointed out in 
1941 M. W. N. 1076® that the offence of 
defamation was entirely different from the 
offence of perjury, and 69 Mad. 165® was 
distinguished on the ground that, as in the 
present case, it was based on a forged in¬ 
strument which had been given in evidence 
and which was not in the same category as 
a charge of defamation which is an entirely 
personal matter. For the reasons given, 1 
am of opinion that the present ^ 

governed by the decisions in 55 Mad. 343 
and 59 Mad. 166.® That being so, the Magis- 
trate had no jurisdiction to take co^izance 
of the complaint. His order is, therefore, 
set aside; the complaint is dismissed ana 


is petition is allowed. , 

O.E.K./g.M. Petition allou>ea^_ 

(■37) 24 A. r. R. 1937 Mad. 8 : 59 Mad- 1083 : 

66 I. C. 292, In re Mutbuvelu Kudumban. 

(■42) 29 A. I. R. 1942 Mad. 19 : I. L. B. (194Z; 
lad. 158 : 198 I. C. 809 ; 1941 M. W. N. 10 , 
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[Case No. ^49.] 

A. I. R. (33) 1946 Madras 491 

Happell J. 

Isaka Vejikatareddi and anothei' — 

Petitioiiers 

V. 

Vemireddi Nangareddi and others — 

Respondents. 

Civil Revn. Petn. No. 997 of 1945, Decided on 
•4th February 1946, from order of District Court, 
Nellore, D/- 26th July 1945. 

Civil P. C. (1908), 0.17, Rr. 2 and 3 and 
O. 9, R. 9—Suit adjourned for hearing—Appli¬ 
cation for adjournment on ground of illness of 
plaintiff’s pleader—Application refused in pre¬ 
sence of plaintiff and suit dismissed—Order of 
dismissal purporting to be one under O. 17, 
R. 3—Application under O. 9, R. 9—Held ap¬ 
plication was competent as order of dismissal 
was in effect under O. 17, R. 2. 

On the adjourned date of the trial of the suit 
adjournment was again applied for by a pleader 
on behalf of the plaintiff on the ground of illness 
of the pleader appearing for the plaintiff and on 
the same being refused he stated that he had no 
instructions. The Judge dismissed the suit and 
stated that ho did so under 0.17, R. 3, Civil P. C. 
The plaintiff was present in Court when the ad¬ 
journment was applied for and refused : 

Held that the judgment passed by the Judge 
although purporting to be one on merits under 
O. 17, R. 3, Civil P. C., was in effect a dismissal 
order for default under O. 17, R. 2 and O. 9, 
R. 9, Civil P. C., was applicable and the judgment 
and decree were liable to be set aside. The physi¬ 
cal presence of the plaintiff when it was represen¬ 
ted that his counsel could not goon with the case 
and reported no instructions did not make any 
difference. [P 491 C 2; P 492 C 1] 

Held further that in the circumstances of the 
case the plaintiff’s proper remedy was by an appli¬ 
cation under O. 9, R. 9, and not by way of appeal 
against the judgment and decree : (’26) 13 A. I R 
1926 Mad. 971 ; (’18) 5 A. I. R. 1918 Mad. 143 
(F.B.), Rel. on ; 33 Mad. 241 and (’17) 4 A. I. R. 
1917 Mad. 659, Dxsting. [P 492 C 2] 

CPC — 

(’44) Chitaley, O. 17, R. 2, N. 1, 5 and N. 7, Pt. 2. 

K, Vmamahesxvaram and Alladi Kwppustvami 

•— for Petitioners. 

M. S, Ramachandra Rao and D. R. Krishna 
Rao — for Respondents. 

Judgment. —Two points arise for deci- 
sioii in this petition. The first is whether 
the decree passed by the District Judge of 
Nellore dismissing O. S. No. 19 of 1937 
should be regarded as having been made 
under o. 17, R. 3, Civil P. C. or under 
■O. 17, R. 2; and the second is whether 
in any case, the respondent-plaintiff was en- 
titled to make an application to have the 
decree set aside, or whether his only and 
proper remedy was nob by way of api^eal. 

C2] A revision petition filed by the res- 
pondent-plaintiff in connection with the suit 


had been dismissed by this Court on 9bh 
April 1945. Thereafter, the suit was posted 
by the District Judge for further trial on 
16th April 1945 and then, after two adjourn¬ 
ments, on 23rd April 1945, a i^leadei* on 
behalf of the plaintiff informed the Court 
that the respondent-plaintiff’s pleader was 
ill and had asked him to apply for an 
adjournment. The adjournment was refused 
and the pleader then stated that he had in¬ 
structions from the pleader appearing for the 
plaintiff to report no instructions. There¬ 
upon the learned District Judge dismissed 
the suit and stated that he did so under the 
provisions of o. 17, R. 3 of the Code. The 
respondent.plaintiff was himself present 
when the request for an adjournment was 
made. Against the decree dismissing the 
suit, the respondent-plaintiff’ filed an ap¬ 
plication under o. 9, R. 9 to have the 
decree set aside on footing that it was an 
ex parte decree and that he had sufficient 
cause for his non-appearance. On this appli¬ 
cation the District Judge, Mr. P. N. Rama- 
swami—Mr. Azeem had i^assed the judgment 
and decree in the suit — held that the judg¬ 
ment passed by his iu*edecessor on 30th April 
1946, although purporting to be a judgment 
on merits under o. 17, R. 3, was in fact an 
order of dismissal for default under O. 17, 
R. 2; and bolding also that the plaintiff'had 
bad reasonable grounds for his non-appear¬ 
ance, he set aside the order of dismissal 
and directed that the suit should be restored 
to file and heard on merits. In para. 2 
of his order the learned District Judge has 
observed that on the state of the case law 
so far as this Province is concerned, there 
cannot be any doubt that this judgment 
purporting to be ou merits has to be con¬ 
strued as a dismissal order for default. On 
this point, the view taken by the learned 
District Judge is undoubtedly correct. It 
was decided by a Full Bench of this Court 
in 41 Mad. 286‘ that o. 17, R. 3 applied 
only to cases where the parties are present. 
It has, of course, still to be decided ou the 
facts of each case whether the parties were 
present or not.” There is, however, no 
doubt that on the facts of this case the 
plaintiff’ and his pleader must be regarded 
as having been absent on 23rd April. 
The physical presence of the plaintiff when 
it was represented that his counsel could 
not go on with the case and when it was 
represented that his counsel reported no 
instructions makes no difference. There is 

1. (’18) 5 A. I. R. 1918 Mad. 143 : 41 Mad. 206 : 
43 I. C. 566 (F.B.), Pichammu v. Sreeramulu. 
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ample authority for this, vide 51 M. L. J. 
290,^ and the cases collected therein. The 
order made by the District Judge dismissing 
the suit although purporting to be made 
under o. 17, B. 3 must be deemed to have 
been made under o. 17, R. 2 and, that being 
so, I do not see any sufficient reason in revi¬ 
sion to differ from the view taken by the 
District Judge that the illness of his counsel 
was a reasonable caxise for the non-appear¬ 
ance of the plaintiff. 

[3] In the course of his argument, learned 
counsel for the petitioners has raised for the 
first time the contention that the application 
by the respondent-plaintiff should have been 
dismissed because in any case the procedure 
adopted by him was misconceived. He argues 
that as the District Judge said that he had dis¬ 
missed the suit under o. 17, R. 3, the respon- 
dent-plaintiff should have filed an appeal 
against the decree and had no right to treat 
the decree as if it was an ex parte decree and 
ask that it should be set aside by an appli¬ 
cation under O. 9, Rule 9. This argument 
is based on a decision of a Bench of this 
Court in 3 M. L. w. 524.® In that case it was 
stated that the petitioner ought to have 
followed the course which the plaintiffs had 
adopted in 33 Mad. 241* vie., that he ought 
to have appealed against the Munsif's de¬ 
cree purporting to have been passed on merits 
under o. 17, R. 3, Civil P. C., instead of 
treating the decree as an ex parte decree and 
applying to have it set aside. Reference to 33 
Mad. 241* shows that in that case it was men¬ 
tioned that the appellant had previously filed 
an application to have an ex parte decree set 
aside, but had ultimately obeyed the direc¬ 
tion of the High Court that the proper pro¬ 
cedure was for him to file an appeal. I can 
understand a distinction being drawn be¬ 
tween a ease in which the Court has expressly 
stated that it has dismissed the suit under 
O. 17, R. 3, and cases where there is no clear 
indication whether the Court has dismis¬ 
sed the suit under O. 17, R. 8 or O. 17, R. 2. 
No distinction of this kind, however, seems to 
have governed the decision in 8 M.Ij.W. 524. 
On the other hand, in 41 Mad. 286^ the case 
started on an application under O. 9, B. 9 
to have an ex parte decree set aside al¬ 
though the decree was one which the District 
Munsjf himself stated he had passed under 

2. ('26) 13 A. I. R. 192G Mad. 971 : 97 -1. C, 517; 

51 M. L. J. 290, Kaliappa Mudaliar v. Kumara- 

swami Mudali. ^ ^ 

3. (’17) 4 A. I. B. 1917 Mad. 659: 33 I. C. 660: 3 

M. L. W. 524, Chenroyau v. Rama Chetti, 

4. (’10) 33 Mad, 241 : 6 I. C. 23, Chandramathi 

V. Narayanaswami Iyer. 


o. 17, R. 3. No objection was taken to the 
procedure and both the Bench which referred 
the case and the Full Bench proceeded on 
the footing that the application was compe¬ 
tent. 

[4] Again in 51 M. Ij. J. 290® although, as 
in 3 M. Xi. 524® the order of dismissal 
was one purporting to have been made under 
o. 17, B. 3, no objection was taken to the 
procedure by way of an application to have 
the decree set aside as if it had been an ex 
parte decree. 3 M. Ij. w. 624® was a case 
decided in the exercise of the Court’s revi- 
sioual jurisdiction and it does not seem to 
me that it should be taken to have decided 
more than that in the circumstances of that 
case the petitioner should file an appeal as 
he had in effect been directed to do by the 
lower appellate Court. In that view this 
petition fails and is dismissed with costs. 

o.b.k./k,S. Petition dismissed. 


[Case No. 250.] 

A. I. B. (33) 1946 Madras 492 

Horwilb j. 

Devalraju Suhhammar — Petitioner 

V. 

Devalraju Madhavarao and others 

_ _ Respondents., 

Civil Revn. Petn. No. 763 ot 1946, Deoid^ on 
lat March 1946, from order of District Court, 
Kistna, D/- 29th December 1944. 

Civil P. C. (1908), O. 41, R. 11 and S. 2 (2)-— 
Order dismissing appeal under O. 41, R. 11 is 

decree_Application for amending decree lies 

to appellate Court and not to lower Court. 

An order dismissing an appeal in limine under 
O. 41, R. 11 is a decree within the meaning of 
S. 2 (2). It does not make any diSerence that 
in such a case notice does not go to the respondent. 
Such a decree supersedes the decree of the lower 
Court in the same way as if notice had been issued 
to the respondent. An application for amend¬ 
ment of the decree, therefore, lies to 
Court and not to the lower Court ; 22 Mad. 293. 

Bel. on : (-32) 19 A. I. B. 1932 Pat. 

CPC 

(’44) Ohitaley, O. 41, B. 11» N 9, Pt. 1. 

A. Baghavayya —for Petitioner. 

B. Lakshminarayana —for Respondents. 

Order_The petitioner applied to the 

lower appellate Court for an amendment ot 
the decree. The respondents, however, ha 
filed a second appeal to this Court, whic 
dismissed in limine under O. 41, R. H* ^ 
question that arises is whether the decree to 
amended is the decree of this Court m sewnd 
appeal or the decree of the lower appeUate 
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Court. The lower Court dismissed the appli¬ 
cation for amendment on the ground that the 
application should have been made in this 
Court. 

[ 2 ] The learned advocate for the peti¬ 
tioner, while conceding that if notice had 
issued in second appeal and the second 
appeal had beed disposed of after hearing, 
then the amendment application should 
have been made to this Court, argues that 
the dismissal of the second appeal in limine 
under o. 41, R. ll does not amount to a 
decree. It merely dismisses the appeal, it is 
said, leaving the decree of the lower appel¬ 
late Court in force. In 22 Mad. 293^ it was 
held that when an apj^al was dismissed in 
limine a decree had to be passed by the 
appellate Court and that decree superseded 
the decree of the lower Court. It is, however, 
argued that the law is now different, 
because in the old Code which was in force 
when 22 Mad. 293^ was decided, the appel. 
late Court was required to conhrm the 
decree in dismissing the appeal. The 
wording of o. 41, R. ii says nothing about 
confirming the decree of the lower Court. 
It is argued that on account of this change 
in procedure, it is no longer necessary to 
X:)ass a decree after an appeal is dismissed 
under o. 41, R. 11 and that, therefore, the 
proper Court in which to file an applica¬ 
tion for amendment is the lower Court. 
Before referring to the one or two cases 
which have dealt with this question, it 
may be pointed out that the procedure in 
this Court has been throughout uniform and 
was not changed when the present Code 
of Civil Procedure was drawn up. When 
an appeal is dismissed under o. 41, r. h, 
a decree is drawn up in precisely the 
same form as when it is dismissed after 
notice, except that necessarily there is no 
reference to any advocate appearing for 
the respondent and no mention of costs. 
Indeed, there is no difference in principle 
between a dismissal in limine and a dis- 
missal after notice, in cases where it is not 
necessary to call upon the respondent to 
reply. 

[33 In 11 rat. 409^ it was held that there 
was a fundamental difference between the 
law under the old Code and the law under 
the new Code that made obsolete the earlier 
decisions of the Madras High Court in 

1. (’99) 22 Mad. 293, Munuswami Naidu v. Muni- 
swaml Reddi. 

2. (’32) 19 A. I. R. 1932 Pat. 238 : 11 Pat. 409: 
138 I. C. 903, Baluk Prasad Singb v. Ambika 
Prasad Singb. 


18 Mad. 214^ and 22 Mad. 293.* It was 
pointed out that in o. 41, R. ll, there is 
no mention of a decree, whereas in R. 32 
of the same Order it is laid down that the 
judgment of the appellate Court may be 
one “ for confirming, varying, or reversing 
the decree ” and that in order to confirm 
the decree it is necessary for the appellate 
Court to draw up a fresh decree. It was 
also argued there that R. 35, which des¬ 
cribes the form that a decree should take 
could not apply to orders passed under 
O. 41, R. 11, because some of the provisions 
of R. 35 would not apply to appeals dispos¬ 
ed of in limine. It seems to me, however, 
that an order dismissing an appeal is a 
decree within the meaning of s. 2 ( 2 ), be- 
cause it is a formal expression of an adjudi¬ 
cation which conclusively determines the 
rights of parties. It seems to me not to 
make any difference that notice does not go 
to the respondent; for a notice to respon. 
dents will only be necessary if the Court 
thinks it necessary to hear the respondents 
in order to determine the questions that 
arise in the appeal. Even when an appeal 
is admitted, it is not always that the 
respondent is called upon to reply ; and 
the fact that it might not be necessary to 
hear the respondent cannot make the 
decision any the less a final detormina, 
tion of the rights of the parties. It also 
seems to me that if an appeal is dis¬ 
missed, that dismissal entails a confirmation 
of the decree of the lower Court; for that is 
clearly the effect of it. If an order passed 
under O. 41, R. ii is a decree and confirms^ 
the decree of the lower Court and R. 35 
applies to orders passed under O. 41, R. 11 , 
then it would seem that the decree so 
passed in appeal would supersede the decree 
of the lower Court in the same way as if 
notice bad gone to the other side. 

[4] Although there is great deal to be 
said for the argument in 11 pat. 409 ,^ yet 
that authority does not seem to me suffi- 
cient to warrant my holding that the pro- 
cedure consistently adopted by this Court is 
wrong. The above view of the Patna High 
Court agrees with that held in the Bombay 
High Court and in Nagpur; but it is not the 
view of the Calcutta and other High Courts. 
This Court has, I believe, always presumed, 
even if it has not decided, that an order 
dismissing an appeal under o. 41, R. 11 has 
precisely the same effect as an order dis- 

Mad. 214 (F.B.), Pichuvaiyangar 
besbaiyaogar. 
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missing an appeal after notice under B, 32. 
The petition is dismissed with costs. 

C.E>K./N.S, Petition dismissed. 


[Case No. 251.] 

A. 1. R. (33) 1946 Madras 494 
Leach C. J. and Patanjadi Sastri J. 

Commissioner of Income-tax^ Madras 

— Applicant 

V. 

Sri TaUipuru Venkatasubbiah Cketty, 

Nellore — Itespondeivt. 

Case referred No. 6 of 1945. Decided on 23rd 
November 1945. from order of Income-tax Ap¬ 
pellate Tribunal, Madras. 

Income-tax Act (1922). S. 10 (2) (xi) — As- 
sessee’s family allotted loans on pronotes as 
share on dissolution of partnership — Notes 
subsequently renewed in name of assessee’s 

family_ Debts due on some notes written off 

as irrecoverable — Assessee held was entitled 
to claim deduction in respect of written off 
debts under S. 10 (2) (xi). 

Assessee Tvas the manager of a joint Hindu 
trading family whioh before 1933 carried on a 
a money-lending business in partnership with 
another man. This business was dissolved in 1933 
and its assets were divided between the partners. 
As a part of its share the family of the assessee 
received certain promissory notes executed in 
favour of the partnership. From time to time the 
promissory notes were renewed and interest thereon 
was paid to the family of the assessee. In the year 
of account the assessee wrote off as being^irrecover- 
able three debts due on promissory notes. It was 
not disputed that the debts were in fact irrecover¬ 
able. The assessee claimed deduction thereof under 
S. 10 (2) (xi). It was contended that the loans 
were not made in the ordinary course of the 
family’s business but were made in the course of 
the partnership business ; 

Held that after dissolution of the partnership 
the loans which were allotted to the family became 
part of the assets of the family’s own business. 
The promissory notes which were actually written 
off were not the original promissory notes executed 
in favour of the partnership but were those 
renewed in favour of the assessee’s family. The 
assessee was, therefore, entitled to claim deduction 
under S. 10 (2) (xi) in respect of the written off 
debts : (’41) 28 A. I. R. 1941 Cal. 142, Dxsting, 

[P 494 C 2; P 495 C 1] 

C. S. Bama Bao Sahib — for Applicant. 

P. B. Srinivasayi — for Respondent. 

Leaoh C. J. —The assessee is the mana¬ 
ger of a joint Hindu trading family, which 
deals in timber, iron and hardware and 
runs a money-lending business. Before 
1933, it carried on a separate money-lending 
business in partnership with one Chinni 
Veera Swami Chetti. This business was 
dissolved in 1933 and its assets were divided 
between the partners. As part of its share 
the family of the assessee received certain 
promissory notes executed by persons to 


whom the partnership had lent money. 
At the time of the dissolution these debts 
were regarded as being good and were 
entered in the books of the family relating 
to its money-lending business. From time 
to time, the promissory notes were renewed 
and interest was paid to the family by the 
debtors. This interest was included in the 
profits of the family and assessed to income, 
tax accordingly. In the year of account 
1941-42 the assessee wrote off as being irre. 
coverable three debts, namely, Rs. 3182, 
Rs. 4382 and RS. 1291, making in all RS. 6655. 
The assessee claimed to be entitled to 
deduct this amount in calculating bis assess¬ 
able income by reason of the provisions 
of S. 10 (2) (xi), Income-tax Act. The 
Income-tax authorities refused to recog¬ 


nise the validity of this course, but it was 
upheld by the Income-tax Appellate Tribu¬ 
nal, Madras Bench, in an order dated 11 th 
May 1944. At the instance of the Commis¬ 
sioner of Income-tax the Tribunal has 
referred to this Court under the provisions 

of S. 66 (1) the following question: 

[2] "Whether on the facts and in the circum¬ 
stances of the case, the sum of Rs. 8856 is allow¬ 
able as a deduction in the assessment for 1942*48 
under S. 10 (2) (xi) or any other provisions of 
the Act ?" 

[33 Section 10 (2) (xi) allows a person 
carrying on a money-lending business to 
deduct loans made in the ordinary course 
of that business when they are irrecover¬ 
able. provided that they do not exceed 
the amount actually written off as irrecover¬ 
able in the books of the assessee. In 
this case, all the three debts were written 
off and it is accepted by the Commissioner 
of Income-tax that they are in fact irrecover¬ 
able. Mr. Hama Hao Sahib, on behalf of 
the Commissioner, says that the Tribunal 
erred in allowing the assessee's appeal be¬ 
cause these loans were not made in we 
ordinary course of the family’s business but 
were made in the course of the partnership 
business. It is true that the money was 
actually lent by the partnership, but the loans 
were aUotted to the family on the dissolu- 
tion of the partnership and they became parti 
of the assets of the family’s own 
The promissory notes which were actuary 
written off as irrecoverable were not tne 
original promissory notes, but they w©^ 
promissory notes which had b^n 
by the borrowers in favour of the ^ * 

Inasmuch as the Income-tax 
have since the dissolution regard^ th^e 
loans as being part of the family s 
and taxed the family on the mtecest ps 
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in respect of them, it is rather surprising 
that they should now contend that clause (si) 
does not apply. Since 1933 these loans 
have been regarded as having been made 
by the assesses in the ordinary course of 
its busiuess. In fact, in the assessment for 
1936-87 the assessee was allowed to deduct 
as irrecoverable another debt which it had 
received on the dissolution of the partner¬ 
ship. 

[ 4 ] Ml*. Kama , Kao Sahib, in the course 
of his argument, referred us to the decision 
of the Calcutta High Court in 1940 l. T. R. 
408 ,^ which he regarded as supporting his 
argument. The facts in that case do not 
appear to be on all fours with the facts 
in the present case and we do not regard 
it as being applicable. We reserve our 
opinion as to whether it should be followed 
by this Court until the question arises on 
exactly similar facts. We answer the 
question referred by stating that the sum 
of Rs. 8855 is allowable as a deduction in 
the assessment for 1942.43 under s. 10 ( 2 ) (xi). 
The Commissioner will pay the assessee’s 
costs, RS. 250. 

C.R.k./n.S. Answer in the affirmative. 

1. (-41) 28 A. I. K. 1941 Cal. 142: 199 I. C. 433; 

1940-8 I. T. R. 408, Chimanlal RameshwarlaJ v. 

Commissioner of Income-tax,-Bengal. 


[ Case No. 262. ] 
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Kuppdswami Aiyar J. 

In re Patchamaila Chinna Sathiraju 

^ . . — Petitioner. 

Criminal Revn. No. 629 and Criminal Bevn. Petn. 
No. 587 of 1945, Decided on 20th December 1945 
from judgment of Court of Session, West Godavari 
Division, Ellore, D/- 16th July 1945. 

Defence of India Rules (1939), R. 56 —Order 
prohibiting processions, meetings and flag 
salutation—Merely bolding flag or standing in 
street with flag when there is no meeting, 
procession or flag salutation does not amount 
to defiance of order. 

Where an order passed by the District Magis¬ 
trate under B. 56 prohibited (1) the holding of or 
taking part in public processions, ( 2 ) meetings, ( 3 ) 
assemblies for or connected with the celebration of 
the Indian Independence Day or the propaga¬ 
tion of the Independence Pledge or for conducting 
any flag salutation in this connection, merely 
holding a flag or standing in the street with a flag 
^yhen there is no meeting, procession or flag saluta¬ 
tion cannot be said to amount to any of the acts 
prohibited by the Order. [P 495 q 2 ] 

P. Satayanarayana Haju — for Petitioner. 

Public Prosecutor — for the Crown. 

Order. —The petitioner was convicted by 
the Sub.Divisional Magistrate of Bhimava- 
ram of an offence punishable under R. 56(4) 
read with R. 121 , Defence of India Rules, 
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for having acted in deSance of an order 
passed by the District Magistrate of West 
Godavari under R. 56 of the said Rules. He 
was sentenced to one year’s rigorous impri¬ 
sonment. On appeal the sentence was redu¬ 
ced to six months simple imprisonment. 
The charge runs thus : 

[ 2 ] “That you, on or about 26th January 1945, 
at Chinanindrakolanu village, in defiance of the 
order, dated 18-1-1945, of the District Magistrate, 
West Godavari, passed under R. 56, Defence 
of India Rules, prohibiting the celebration of the 
Indian “Independence Day” by conducting “flag 
salutation’’ etc. attempted to conduct a flag salu¬ 
tation by planting a tricoloured Congress flag in a 
public street near Bamalayam and thereby com¬ 
mitted an oflence punishable under R. 56 (4) read 
with R. 121 of the Defence of India Rules.” 

Cs] All that has been found by the lower 
Courts was that the petitioner took a flag 
and stood in the street and that there was 
no meeting, no procession and no flag salu¬ 
tation. That is what the learned Sessions 
Judge in appeal definitely finds. The noti- 
fication issued by the District Magistrate of 
West Godavari runs thus : 

[4] “In exercise of the powers delegated to him 
under R. 56, Defence of India Rules, the District 
Magistrate, West Godavari, for the purpose of 
securing the public safety, the maintenance of 
public order and the efficient prosecution of War, 
hereby prohibits the holding of or taking part in 
public processions, meetings or assemblies for or 
connected with the celebration of the Indian. 
‘‘Independence Day” or the propagation of the 
“Independence pledge” or for conducting any “flag 
salutation” in this connection, within the local 
limits of the “West Godavari district.” 

[5] It will be seen that what was prohibited 
was ( 1 ) the holding of or taking part in public 
processions, ( 2 ) meetings, (S) assemblies for or 
connected with the celebration of the Indian 
Independence Day or the propagation of 
the Independence Pledge, (4) or for con. 
ducting any flag salutation in this connec¬ 
tion. In the charge the only thing mentioned 
is flag salutation and it is also stated that 
there was an attempt to conduct flag saluta. 
tion. Prom the finding of the Sessions 
Judge it is clear that there was no flag 
salutation. He also says that there was no 
procession or meeting. So I am not able to 
see how the petitioner disobeyed the order 
of the District Magistrate. Merely holding 
a flag or standing in the street with a flag 
which is what the petitioner is said to have 
done, cannot be said to amount to any of 
the acts which are prohibited by the order 
of the District Magistrate. I accordingly set 
aside the conviction and sentence and acquit 
the petitioner. 

c.r.k./g.n. Conviction set aside. 


In re Sathiraju (Kuppitswami Aiyar J.) 
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In re KUNJU lYER (Kuppuswami Aiyar J'.) 


A. I. R. 


[Case No. 263.] 

A. 1. R. (33) 1946 Madras 496 

Kuppuswami Aiyar J. 

In re Kunju Iyer — Petitioner. 

Criminal Misc. Petn. No, 1211 of 1945, Decided on 
16tli January 1946, from order of Addl. First Class 
Magistrate, Coimbatore, in C. C. No. 633 of 1943. 

Criminal P. C. (1898), Ss. 403, 423—Convic¬ 
tion under S. 409, Penal Code — Appellate 
Court acquitting accused of offence under 
S. 409 but directing trial Court to frame charge 
under S. 420, Penal Code, for which he could 
have been convicted under S. 237 — S. 403 is 
no bar as there is no fresh prosecution. 

The accused was convicted by the Joint Magis* 
trate of an offence under S. 409, Penal Code. On 
appeal the Sessions Judge was of opinion that the 
facts alleged did not constitute an offence punish¬ 
able under S. 409 and accordingly acquitted him 
but directed that the papers be sent to the lower 
Court for a charge being framed under S. 420 for 
which the accused could have been convicted, 
under the provisions of S. 237, Criminal P. O., and 
evidence being let in. The accused preferred an 
application to quash the proceedings relying on 

S. 403, Criminal P. C. : . 

Held that the appellate Court as a Court of 
• error had powers to rectify a mistake committed 
by the trial Court, which the trial Court itself 
could have exercised if it had noticed the error. 
S 403, Criminal P. C., was not applicable as it was 
not a case of fresh trial or fresh prosecution; 
(’36) 23 A. I. R. 1936 Mad. 363 (F.B.), Disting. 

' ' [P 496 C 2] 

Cr. P. C- 

(’46) Chitaley. S. 403, N. 8. Pt. 9. 

(’41) Mitra, S. 403, Page 1275 Para. 1091. 

T. M, Kasiuri — for Petitioner. 

Public Prosecutor — for the Crown. 

Order* _ The petitioner wae convicted 

by the Joint Magistrate of Pollachi for an 
offence punishable under S. 409, Penal Code. 
On appeal, the learned Sessions Judge was 
of opinion that the facts alleged did not 
constitute an offence punishable under S. 409 
and accordingly acquitted the petitioner, 
but directed that the papers be sent to the 
lower Court for a charge being framed 
under S, 420 and evidence being let in. It is 
urged before me that the proceedings should 
be quashed in view of the provisions of 
S. 403, Criminal P. C. Sub-section (l) of that 
section runs thus : 

[2] “A person who has been once tried by a Court 
of competent jurisdiction for an offence and con¬ 
victed or acquitted of such offence shall, while 
such conviction or acquittal remains in force, not 
bo liable to be tried again for the same offence, 
nor on the same facts for any other offence for 
which a different charge from the one made 
against him might have been made under S. 236, 
or for which he might have been convicted under 

B. 237.” 

[33 In this case it is not disputed that the 
first Court itself could have convicted the peti¬ 
tioner for an offence punishable under S. 420 
even though no charge under that section 
had been framed. It is hence stated that 


this is a case in which he should have been 
convicted by reason of the provisions of 
S. 237, Criminal P. 0., and therefore the 
acquittal in this case would be a Bar to a 
further trial in respect of an offence under 
S. 420, Penal Code. What was done in this 
case was that instead of the appellate Court 
itself finding him guilty under S.' 237, it 
wanted to give an opportunity to the peti¬ 
tioner to have a fresh trial after framing a 
fresh charge and let in evidence and that 
was within the powers of the Court. What 
has been done was the exercise of the 
powers under S. 237 with this addition, 
namely, that certain privileges were sought 
to be given to the accused by ordering a 
fresh charge to be framed and a fresh trial. 
The appellate Court as a Court of error 
found that the first Court had committed a 
mistake in convicting the petitioner of 
an offence punishable under S. 409 and at 
the same time exercised the powers which 
the first Court could have exercised if 
it had itself noticed the error and acted. I 
hence do not think this is a case of a fresh 
prosecution or a fresh trial. When the error) 
was noticed by the Court, it corrected the 
error and exercised the same powers as the 
first Court could have exercised if it had 
noticed the error. 

[4] My attention is drawn to the decision 
in 70 M. Ij. J. 636.^ But that case has no 
application to the facts of this case, at any 
rate that case can be distinguished from the 
present case. In that case there was an 
acquittal by reason of compounding and the 
matter rested there. It was taken m apical 
and the appeUato Court confirmed the order 
and it did not interfere. But after having 
accepted the acquittal, the Court airected 
on the same facts a prosecution for a differ¬ 
ent offence because that was prayed tor m 
the original complaint. That Bought to 

be prohibited by s. 403, 
whereas in this case the case had not come 
an end The case ended m a conviction 
which was upset by the apellate Cour t. WhUe 
acquitting the petitioner, the appellate Court 
acting under S. 237 observed that the altema- 
tive charge should be inquired into. I there¬ 
fore do not think the decision in 70 M. D. J* 
036^ applies to the facts of this case. In th^ 
circumstances I do nob think I 
justified in interfering with the order of ^ 
appellate Court, and quashing the 
proceedings. The petition is dismiss^. 

c.r.k./k.s. _ Petition 3 .ii»nissed^ 

1 . (’36)23 A.I.R. 1936 Mad. 363: 162 I.O. 692: 70 
M.Ii.J. 635 (F. B.), Emperor v. John Mo 
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Yahya Ah J. 

Mettu Bhimudu 

V. 

Duggirala Pitchayya. 

Civil Revn. Petn, No. 988 of 1945, Decided on 
18th January 1946, from order of Dist. Munsif, 
Kamachandrapuram, D/- 14tb July 1945. 

Civil p. C. (1908), O. 6, R. 17 — Amendment 
of pleadings when may be allowed — Test — 
Necessity for amendment of plaint arising out 

of circumstances after filing of plaint_No 

alteration in fundamental character of suit — 
No prejudice to defendants — Amendment of 
plaint should be allowed. 

In order to determine whether amendment of 
the pleadings should be allowed, the statutory test 
is whether the alteration of the pleadings or the 
amendment thereof that is asked for is just or 
whether it is necessary for the purpose of deter¬ 
mining the real question in controversy between 
the parties. No doubt in order to avoid multiplicity 
of suits and to enable the fiual determination of 
all questions arising in the litigation, the rule 
should be administered in a fairly liberal manner, 
but under the guise of alteration or amendment 
of the pleadings, a party should not be allowed to 
substitute one cause of action for another or to 
change the subject-matter of the suit: (’22) 9 A.I.U. 
1922 P. C. 249, £{cl. on. [P 498 C 1] 

Plaintiff alleged in his plaint that he was 
adopted by bis uncle defendant 1 who on the 
advice of bis daughter was attempting to alienate 
the properties belonging to the joint family 
of the plaintiS and defendant 1. Plaintiff, there¬ 
fore, asked for the partition of bis share and 
separate possession thereof and for other con- 
sequential reliefs. Subsequent to the institution of 
the suit and before service of summons defendant 
1 died and his widow and daughter were brought 
on record as defendants 3 and 4. They set up a 
will executed by defendant 1 in their favour and 
claimed all the properties. Consequent on the 
death of defendant 1 and in view of the will set up, 
the plaintiQ in order to ask for reliefs appropriate 
to the altered situation sought to amend the plaint 
by asking for possession of the entire properties, 
for declaration that defendants 3 and 4 had no 
right to the properties and that the will set up by 
them was not genuine: 

Held, that the necessity for the amendment 
arose out of the circumstances which happened 
after the filing of the suit, namely, the death of 
defendant 1. It was a necessary and just develop¬ 
ment of tbo original case that the plaintiff 
should ask for possession of the entire property on 
the strength of his alleged right of adoption. There 
was no alteration or variation of the fundamental 
character of the suit nor was it a case where one 
cause of action had been substituted for another. 
'Ihe amendment did not cause any prejudice to 
tho defendants. Hence the amendment of the 
plaint should be allowed: Case laio discussed. 

[1* 499 C 2; P 500 C 1] 

C. P c ^ ^ 

1’44) Ch’italey, O. 6 . R. 17, N. 9. 

(’41) Mulla, Page GOO. 

N. Bapiraju — for Petitioner. 

Y. Vallabhacharyulu — for Respondents. 
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Order. —This is an application to revise 
the order of the District Munsif of Kama¬ 
chandrapuram rejecting the petitioner’s ap¬ 
plication under o. 6, R. 17, Civil P. C., for 
amending the plaint filed by him in O, S. 
No. 112 of 1944. The plaintiff alleged in the 
plaint that he was adopted in 1922 by his 
paternal uncle who was defendant 1 . Defen¬ 
dant 1 had a daughter who was married to 
Surayya. It was averred in the plaint 
that defendant l under the advice of his 
daughter was making attempts to alienate 
property belonging jointly to the plaintiff 
and defendant l and that in doing so he 
had granted long term leases to defen¬ 
dant 2 in respect of some of the joint family 
properties. That was urged as the ground 
for the plaintiff, as the adopted son of de¬ 
fendant 1 , to ask for partition of his half 
share and separate possession thereof. The 
plaint as originally framed was upon this 
basis and the relief that was asked for was 
to declare the plaintiffs right to a half 
share in the plaint schedule property which 
consisted of one item of wet land measuring 
an extent of one acre and 12 cents. It was 
also prayed that the property should be divi¬ 
ded into two equal shares and that separate 
possession of one of the shares should be 
delivered to the plaintiff, and other conse¬ 
quential reliefs by way of future profits, etc., 
were also asked for. The suit was filed on 
2Cth June 1944. Defendant i died in August 
1944 before the service of summons. There, 
upon an application was made for bringing 
on record his widow and daughter and one 
more alienee as defendants 3, 4 and 6 res¬ 
pectively. These were added. Defendants 3 
and 4, namely, the widow and daiiglUor, 
filed a written statement denying tho alleg¬ 
ed adoption and proijounding a will said to 
have been executed by defendant l on 24 th 
August 1943 by which it was provided by 
the testator that tho rights in his property 
should pass on his death to bis wilb (defen- 
dant 3) with a life interest and thereafter 
it should pass to his daughter (defendant 4 ) 
with absolute rights. As a consetjuonca 
arising from tho death of defendant i and 
because of the will sot up by defendants 3 
and 4, the plaintiff felt obliged to seek an 
amendment of the plaint in order to ask 
for reliefs appropriate to tho altered situa- 
tion. By tho amendment ho sought to 
pload that by reason of defendant I’s death 
the whole of the suit property passed to 
him according to Hindu law, that the plain¬ 
tiff had absolute right to obtain possession 
thereof and that defendants 3 and 4 had no 
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right whatever to the suit property, the 
will set up by them and the cowle relied 
upon by defendant 5 not being genuine. 
Consequential amendments were also sought 
in the paragraphs relating to the cause of 
action and the reliefs prayed for. He asked 
for delivery of possession of the schedule pro¬ 
perty ejecting the defendants therefrom and 
an order directing payment of the future 
profits from the date of the plaint until do- 
livery. The application was opposed by 
defendants 3 and 4 and was, as stated before, 
dismissed by the learned District Munsif who 
dealt with the whole matter after setting 
out the facts in brief in this way. He said : 

f2] “To put the whole thing very shortly, the 
petitioner now wants to convert the suit which 
was laid on the basis of joint possession into one 
where possession is sought for admitting that the 
plaintiS never bad it. Such a change, of course, 
completely alters the nature of the suit and an 
amendment of this nature cannot be allowed.” 

[3] He relied for this purpose on the de¬ 
cision of this Court in 87 Mad. 629.^ Before 
dealing with the decision bearing upon the 
question, it is necessary to point out that 
the language of O. 6, n. 17, is as contrasted 
with the terms of its predecessor, S. 53 (c), 
very wide. The relevant portions of the 
IDi’csent rule provide that the Court may at 
any stage of the proceeding allow either 
party to alter or amend his pleadings in 
such manner as will be just and all such 
amend mends shall be made as may be 
necessary for the purpose of determining 
the real questions in controversy between 
the parties. The statutory test, therefore, is 
whether the alteration of the pleadings or 

amendment thereof that is asked for is 

• 

just ox whether it is necessary for the pur¬ 
pose of determining the real questions in 
controversy between the parties. In inter¬ 
preting and applying this rule the Courts 
have api>licd from time to time various 
tests. While it is recognised that, in order 
to avoid multiplicity of suits and to 
enable the final determination of all questions 
arising in the litigation, the rule should 
bo administered in a fairly liberal manner, 
it has at the same time been emphatically 
laid dow’n that under the guise of altera¬ 
tion or amendment of the pleadings, a 
party should not be allowed to substitute 
one cause of action for another or to change 
the subject-matter of the suit: see 48 cal. 832®. 

1. (’14) 1 A. I. R. 1914 Mad. 460 : 37 Mad. 629 : 
16 I. C. 299, Vaithilingam v. Murugian. 

2. (’22) 9 A. I. It. 1922 P. C. 219 : 48 Cal. 832 : 
48 I. A. 214 : 63 I. C. 914 (P. C.), Ma Shwo Mya 
Y. Rfaung Mo Hnaung. 


[4] In a very early case decided under 
the old s. 53 (c) it was pointed put in 20 
cal. 805'^ that the restriction contemplated 
by that section was only as to the nature 
of the suit; the law prohibits any such 
amendment as would change the funda¬ 
mental character of the suit; for example, 
a plaint cannot he so amended as to convert 
a claim based on contract into an action 
on tort. It was held in that case that an 
alteration in the relief does not amount' 
to a change in the nature or character 
of the suit. The same idea was put in a 
forcible way by Baguley J. in A. I. B. 
1933 Bang. 247,^ a case decided under O. 6, 
B.17 thus: 

[5] '* It will be seen therefore that the one 
thing which must not be altered by an amendment 
is the fundamental character of the suit; and I 
understand that the fundamental character of a 
suit must refer to the foundation on which it is 
based. It is the foundation on which a suit is based 
and not the prayer in the plaint that determines 
its fundamental character.” 

[6] That was a case where the suit as 
originally framed was for possession of 
certain properties which had been hypothe¬ 
cated. The purpose of the amendment was 
to convert the suit into a suit for redemp¬ 
tion of the mortgages and it was held by 
the learned Judge that all that the appellant 
sought by the amendment was to ask for 
a different relief based on the same faete 
and that he left the foundation of his suit 
entirely unchanged. In A. l. B. 1926 Mad. 
909® where the plaintiff’s suit for partition 
based on exclusive ownership was bound 
to fail, he was allowed to amend the plaint 
so as to base his claim on co-ownership. I 
may also refer to the decision of Pakenham 
Walsh J. in 41 M. L. W. 37.® There the 
plaintiff had first sued for an injunction 
against the defendants restraining them 
from trespassing on the plaintiff’s land. 
She contended that her husband was divided 
from his brother, defendant 1, 35 years 
ago and that the suit lands fell to her hus¬ 
band's share and he had been enjoying 
them until his death and after his death 
she was in possession and enjoyment there¬ 
of. The defendants admitted the alleged 
partition hut denied that the property in 
question ever formed part of the joint family 

3. (’93) 20 Cal. 805, Kasinath Das v. Sadosiv 
Fatnaick. 

4. (*33) 20 A. I. R.. 1933 Rang. 247 : 148 I. C. 24, 

E. K. S. Chettiar Firm v. Maung Min Maung. 

5. (’26) 13 A. I. R. 1926 Mad. 909 : 92 I. C. 396, 
Abdul Eadir v. Mohamed Esuf Bowthor. 

6 . (’35) 22 A. I. R. 1935 Mad. 137 : 164 I. C. 720 
: 41 M. L. W. 37, Mangammal. v. Bangappa 
Naickec. 
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property. Upon this averment of the defen¬ 
dants the plaintiff asked for leave to amend 
the plaint by basing her title on adverse 
possession against the defendants for twelve 
years and asking for a declaration that 
the suit properties were in her possession 
for the statutory period and as such belong¬ 
ed to her. The amendment asked for was 
allowed and the learned Judge after refer¬ 
ring to some of the decisions bearing on the 
point found that the amendment justly 
developed the original cause of action and 
there was no objection to the amendment. 
Heliance was placed in that case on A. i. B. 
1926 Mad. 909® already cited and the 
decision of Jackson J. in A. i. B. 1925 Mad. 
188.^ In the last mentioned case the plain¬ 
tiff had averred in the original plaint that 
the impugned sale bad been obtained from 
him when he had just attained majority 
by imposing upon him, he subsequently 
applied to alter it by saying that he was 
actually a minor at the time of the execu¬ 
tion. In those circumstances Jackson J. 
remarked that there was no objection to 
an amendment which justly developed the 
original cause of action. The learned advocate 
for the respondent relied on the decision 
in 37 Mad. 529' which has been cited in 
the judgment of the lower Court. That 
was a case where a suit in ejectment was 
sought to be converted into a suit for 
partition which by its nature necessitated 
the bringing into hotch-pot of other 
properties and the adjudication of the 
various questions relating to all the assets 
and liabilities of the family, the validity 
of alienations and other consequential 
matters. That would obviously mean a 
variation of the fundamental character of 
the suit and a substitution of the cause of 
action. 

[7] It is next contended by the learned 
counsel for the respondent that the funda- 
mental character of the suit as originally 
framed has been altered in this case by 
reason of the amendment and that there, 
fore the amendment was rightly disallowed. 
His point of view may be put thus: On the 
filing of the plaint an immediate severance 
in status was effected in law between the 
plaintiff and defendant 1 . As the result of 
the death of defendant l the plaintiff, if he 
could substantiate his case of adoption, 
would be entitled to a half share in the pro¬ 
perty as a coparcener with his adoptive 
father and the other half can be claim ed 

7. (’25) 12 A. I. R. 1925 Mad. 188 ; 80 I. C. 278, 
bomasundara Bbattar v. Mutbu Tbevar, ’ 


only in the capacity of an heir at law. The 
original suit was on the basis of his being a 
coparcener and as such entitled to a parti¬ 
tion of his undivided share and separate 
possession thereof. For that purpose he 
averred in the plaint that he was enjoying 
possession of the joint family properties 
along with his adoptive father. In the 
amended plaint, however, he claimed the 
entire property, half of it necessarily as a 
coparcener with his deceased father and the 
other half as his heir; and for this purpose 
he alleged that, the entire property being in 
the possession of the widow and the daughter 
of the deceased defendant 1 , possession 
thereof should be delivered to him. The 
original plaint was on the basis of joint 
possession, while the amended plaint is on 
the basis of the plaintiff being out of posses¬ 
sion. In other words, the suit as originally 
filed was for partition while the amended 
plaint is for ejectment. This, it is argued, 
amounts to an alteration of the fundamental 
character of the suit. It is also pointed out 
that defendants 3 and 4 having been brought 
on the record as the legal representatives of 
the defendant, they can only proceed with 
the suit as it stood at the time of defen¬ 
dant I's death, under the provisions of R. 4 (i) 
of o. 22 and they can raise only such de¬ 
fences as they can in the capacity of legal 
representatives under sub-r. (2) of R. 4 of o. 22. 

[8] After giving attentive consideration to 
this argument I am unable to agree that 
having regard to the nature of the original 
and amended pleadings there is such varia- 
tion thereof in the amendment asked for 
that, in giving effect to the true spirit of 
O. G, R. 17, the amendment ought to bo 
refused. Obviously, the necessity for the 
amendment arose out of circumstances which 
happened after the tiling of the suit, namely, 
the death of defendant i. The real basis or 
foundation of the claim in either situation 
is the alleged adoption. If the adoption is 
found in plaintiff’s favour, he will be en¬ 
titled to succeed, both with regard to the halt 
share as claimed in the original plaint and 
with regard to the other half which he claims 
as heir at law in the amended plaint, pro¬ 
vided that the will propounded by defen. 
dants 3 and 4 docs not stand in his way 
Much stress is laid upon the fact that wliilj 
in the first plaint joint possession was put 
forward, in the amended plaint the case was 
that the plaintiff was out of possession, and 
it was urged that he had a motive in al- 
teriug this jmrt of the case because he wanted 
to sue in forma pauperis. But the kind of 



600 Madras Ramanamma v. Officiaij Receiver (iiajamannar j,) A* 1. fiu 


possession that was meant when joint posses¬ 
sion was claimed along with defendant 1 was 
such possession as an undivided coparcener 
has in the joint family property when it is 
under the management of the kartha of the 
family. The plaintiff’s case is that defen¬ 
dants 3 and 4 are now in actual physical 
possession of the entire property. Conse¬ 
quently it was a necessary and just develop¬ 
ment of his original case that be should ask 
for possession of the same on the strength 
of his alleged right of adoption and in doing 
so I am unable to hold that there is an 
alteration or variation of the fundamental 
character of the suit or that it is a case where 
one cause of action has been substituted for 
another. There is no new cause of action as 
the title remains the same and in any case 
there is no prejudice caused to the defen¬ 
dants. I would for these reasons allow the 
revision petition and set aside the order of 
the District Munsif and allow the amend¬ 
ment of the plaint prayed for in i. A. no. 630 
of 1945 in o. S. NO. 112 of 1944 on his file. 
The question of granting leave to the plain, 
tiff to sue in forma pauperis on the amend¬ 
ed plaint is left open and will be decided 
in the Court below on its merits. It will be 
open to the defendants to file additional 
written statements in order to raise, if so 
advised, such pleas as may be necessitated 
by the amendment of the plaint. The peti¬ 
tioner will get his costs here and in the 
Court below. 

C.R.K./n.s. Petition allowed. 
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Rajamannar J. 

Narahari Ramanamma—Appellant 

V. 

Official Receiver, Kistna and others 

— Respondents. 

Appeal No. 46 of 19-15, Decided on 6th Decem- 
ticr 1946, from order of District Court, Kistna at 
Masulipatanj, D/- 22nd July 1944, 

Provincial Insolvency Act (1920), Ss. 33, 49 
and 64 — Creditor filing aflidavit in time speci¬ 
fying amount and particulars of decretal debt 

— Affidavit returned for representation along 
with copy of decree — Affidavit represented 
along with copy of decree when final dividend 
was declared and distributed among creditors 

— Creditor’s name omitted from schedule of 
creditors—Appplicalion by creditor for inclu¬ 
ding his name in schedule — Held creditor 
must be deemed to have proved his debt and 
was entitled to dividend — Court can order 
re-distribution after calling back the amount 
distributed. 

A creditor filed in time an affidavit before the 
Oflicial Itecuiver in respect of the insolvency 


matter in proof of a debt doe to him under a 
decree passed in his favour but did not send along 
with it a copy of the decree. The affidavit was 
returned for representation with the copy of the 
decree which was done six months later. In the 
meantime the Official Receiver bad declared a 
dividend excluding this creditor’s debt and the 
same was approved by the Court and dividend 
was paid. The creditor now applied to the Court 
under Ss. 6 and 33, Provincial Insolvency Act and 
other sections of the Civil Procedure Code for in¬ 
cluding bis debt and for paying a dividend to him 
but the application was dismissed on the ground that 
the creditor was guilty of negligence in not filing 
the copy of decree in time before the preparation 
of the schedule and payment of dividend to the 
creditors were ordered : 

Held that the creditor in this case having filed 
an affidavit verifying the debt and giving parti* 
culars of the amount due must be deemed to have 
proved his debt within the meaning of S. 49 of the 
Act and therefore he was-entitled to tbe dividend 
under S. 64 of the Act : (’34) 21 A. I. R. 1934 

Mad. 465, Eel. on. [P 601 C 2; P 602 O 1] 

Held further that the insolvency Court had 
ample powers to direct tbe creditors who had 
received their dividends to bring back the amount 
received by them and pass an order re-distributlng 
the amount after including the creditor’s claim : 
(’41) 28 A.I.R. 1941 Mad. 763, Ref. [P 502 0 2] 

B. V. Ramanara&u — for Appellant. 

P. Satyayiarayana Eaju — for Respondents. 

Judgment. — This appeal arises in the 
insolvency of one G. Venkatasubba Rao, 
who was adjudged insolvent on 6th January 
1938 in I. P. NO. 22 of 1934 on the file of the 
District Court, Kistna. The appellant is one 
of tbe creditors and respondents 2 and 3 are 
two of the other creditors while respondent 
1 is the Official Receiver, Kistna. Tbe ap- 
pellant is the holder of a decree against the 
insolvent in o. s. no. 466 of 1934 (District 
Munsif’s Court, MasuUpatam). Evidently in 
pursuance of a notification in the Gazette 
on 27th April 1943 calling for proof of debts 
by the creditors of the insolvent, the appel¬ 
lant filed an affidavit before the Official 
Receiver on 15th June 1943 in which he set 
out that he had obtained a decree in the 
suit abovementioned on 9th September 1935 
and that a sum of Rs. 2346-1-6 was due to 
him upto 5th January 1938. A copy of the 
decree was not, however, filed along with the 
affidavit. On 6th September 1943, this affi¬ 
davit was returned to the appellant with»a 
direction to file the decree copy before 9th 
July 1943. On 9th July 1948 ten days further 
time was granted for filing the decree and 
again further time till 26th July 1943 was 
granted. Eventually, the Official Receiver 
directed the appellant to file a petition and 
affidavit to excuse the delay in representa¬ 
tion, and also granted him time to represent 
the affidavit along with the copy of the de¬ 
cree till 13th September 1943. Admittedly 
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tbe appellant did not represent this affidavit already declared, but on the view I take on 


till 13tb December 1943 when be produced a 
copy of the decree. 

[ 2 ] Meanwhile, on I6th November 1943, 
the Official Receiver declared a dividend at 
Bs. 0.8-5 in the rupee, but excluded the ap¬ 
pellant's debt in the calculation of this divi- 
dend. He prepared a schedule of creditors 
from which the appellant was omitted. The 
schedule of creditors and the dividend were 
approved by the District Court on 22nd 
November 1943. On Q3rd December 1943 
after having represented the affidavit with 
a copy of a decree, the appellant filed in 
the District Court, Application No. 1639 of 
1943 purporting to be under ss. 5 and 33, 
Provincial Insolvency Act and other sec¬ 
tions of the Code of Civil Procedure pray¬ 
ing that the Court may be pleased to amend 
the schedule of creditors framed by the Offi¬ 
cial Receiver and approved and sanctioned 
by Court on 22nd November 1943 by adding 
the debt due to him. On Sist December 1943 
while this application was pending, the 
Official Receiver accepted the claim of the 
appellant to the debt due to him under his 
decree. However, dividends were paid away 
to the creditors entered in the schedule ap. 
proved by the District Court in March and 
April 1944. The appellant’s application itself 
was disposed of on 22nd July 1944 when the 
District Judge rejected the application. 
Hence this appeal. The ground on which 
the learned District Judge dismissed the ap- 
plication was that the appellant was guilty 
of negligence in not filing the copy of the 
decree before the Official Receiver in time 
and by the time the decree copy was filed 
the schedule had been prepared, the payment 
of dividends had been ordered to the crcdi- 
tors included in the schedule and that the 
dividends paid to such creditors could not 
be ordered to be re-deposited as the law did 
not permit such a course. The learned Dis¬ 
trict Judge observed however that it was 
open to the appellant to come in proper 
time when a second dividend was available 
and participate in it. When this appeal first 
came on before me, I felt it necessary to 
obtain information on certain points and I 
have since received a report from the Ofii, 
cial Receiver furnishing information on 
some of the points. It is now clear from 
this report that the dividend that was de¬ 
clared on 16th November 1943 and approved 
by the Court on 27tU November 1943 was 
the final dividend. 

[3] The appellant raised several points 
to support bis claim to share in the dividend 


one of the points. I think it unnecessary to 
express an opinion on the other points, 
particularly because they would lead to 
calling for findings from the lower Court 
on questions of fact. The contention of Mr. 
Ramanarasu for the appellant which I 
think ought to prevail is that under s. 64, 
Provincial Insolvency Act, he will be entitled 
to have the benefit of the dividend as he 
must be deemed to have proved his debt 
within the time limited (15th June 1943). 
Section 33 lays down that where an order 
of adjudication has been made under the 
Act, all persons alleging tbemsevles to be 
creditors of the insolvent in respect of debts 
provable under the Act shall tender proof of 
their respective debts by producing evidence 
of the amount and particulars thereof. 
Section 49 prescribes the mode of proof. 
It says : 

[4] “A debt may be proved under this Act by 
deliveriog, or sending by post in a registered 
letter, to the Court an aflidavit verifying the 
debt.” 

[6] Sub-section ( 2 ) of that section says 
this : 

[6J “The affidavit shall contain or x*efer to a 
Btatement of account showing the particulars of 
the debt, and shall specify the vouchers if any by 
which the same can be substantiated. The Court 
may, at any time, call for the production of the 
vouchers.” 

C7] Rule 8 of the Rules framed by the 
High Court is in these terms : 

[8] “1. Unless otherwise ordered all claims 
Bhall be proved by affidavit in Form No. 3 in the 
manner provided in S. 49 of the Act, provided 
that before admitting any claim the Court may 
call for further evidence. 

[9] 2. The affidavit may be made by the 
creditor or by some person authorised by him, 
provided that if the deponent is not the creditor, 
the affidavit elmll statu the deponent’s authority 
and nteans of knowledge. 

[10] 3. As soon as may be after proof of any 
debt is tendered the Court shall by order in writ¬ 
ing admit the creditor’s claim in whole or in part 
or reject it, provided that when a claim is rejected 
in whole or in i>art the order shall state briefly 
the reasons for the rejection. 

[11] 4. A copy of every order rejecting a claim, 
or admitting it in part only, shall ho sent by the 
Court by registered post to tbo person making tho 
claim within seven days from the date of the 
order.” 

[ 12 ] It is clear that when a creditor 
delivere or sends by registered post an 
affidavit verifying the debt duo to him, ho 
must bo deemed to havo proved his debt,' 
The Court no doubt may call for tho pro¬ 
duction of tho vouchers or for other in¬ 
formation. Thereafter, the Court, if nob 
patiafied with tho proof may reject the claim. 
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There is no direct authority on this ques¬ 
tion, namely, when a debt can be said to 
be proved. The decision, however, of the 
late Chief Justice in 67 Mad. 767,^ is ap¬ 
posite and supports the view that I am 
inclined to take. It was there held that a 
debt proved within the meaning of the 
proviso to s. 78 ( 2 ), Provincial Insolvency 
Act, means a debt in respect of which a 
proof has been lodged and all the require¬ 
ments of s. 49 of the Act fulfilled. The 
petitioner in that case filed an affidavit as 
required by sub-s. (l) in the approved form 
verifying the debt and giving particulars of 
the amount due to him. He did not produce 
the promissory note under which this 
amount was due, but intimated that it 
would be proved later. The learned Chief 
Justice in dealing with the question whe¬ 
ther by the mere act of having filed this 
affidavit, he must be deemed to have proved 
his debt, observes as follows: 

[13] *'Tbe cjueBtion arises here whether a person 
who has lodged a proof and fulfilled all the require¬ 
ments of S. 49 has ‘proved* bis debt under the Act. 
Some assistance upon this point is to be got from 
the English Bankruptcy Act and the rules which 
are set out in Sch. 2 of that Act. Hule 23 deals 
with the admission or rejection of proofs and the 
trustee has to examine every proof and may admit 
or reject it in whole or in part or require further 
evidence in support of it. Buies 24,25 and 28 also 
speak of proofs. What therefore the English 
Bankruptcy Act is dealing with is a proof, that is 
to say, the formal claim lodged by the creditor in 
the insolvency. The position is Eimilar under the 
l^rovincial Insolvency Act; and the Official Re¬ 
ceiver after proof has been lodged has either to 
admit it or reject it and can, if he requires, ask for 
further evidence in support of the proof. Has 
a person who has lodged a proof ‘proved* within 
the meaning of the Insolvency Act ? In my opinion, 
be clearly has, and that is the meaning to be 
given to the word ‘proved’ in the proviso to aub-s. (2) 
of S. 78 of the Act.” 

[14] It wag' pressed before him that the 
affidavit filed in that case was not suffi¬ 
cient proof because the details of the debt 
had not been given and the promissory 
note had not been produced. The provision 
in sub-s. ( 2 ) of S. 49 that the Court may at 
any time call for the production of the 
vouchers was also relied upon. The learned 
Chief Justice in overruling these contentions 
says that: 

[15] “Section 49 (2), in my view, only deals 
with the admissibility or rejection of the proof. It 
is power given to the Official Receiver to call for 
evidence in support of the proof.’* 

[1C] 1, therefore, consider that in this case 
the appellant must be deemed to have 
proved bis debt within the meaning of 

1 . (’34) 21 A. I. R. 1934 Mad. 465 : 67 Mad. 767; 

161 1, Q, 284, LuksUmi Bal v. Rukm^i Rao. 


the Provincial Insolvency Act. It may 
also be remarked that eventually his claim 
was also admitted by the Official Beceiver 
on 81st December 1943, long before the 
application itself was disposed of and it 
is highly regrettable that inspite of this fact 
the dividends were disbursed in February 
and March 1944. 

[17] The question now is ; What should 
be done to give relief to the appellant. The 
debt has been proved and the claim has 
been admitted, but the final dividend has 
been paid to the creditors included in the 
schedule and there are no further assets 
available for distribution. On the finding 
arrived at by me, it is clear that the divi¬ 
dends have been wrongly paid over to the 
creditors including the resjKjndents. In such 
a case as this, I think, the insolvency Court 
has ample power to direct the creditors who 
have so received their dividends to bring 
back the amounts received by them and 
then to pass an order ordering a re-distri- 
bution after including the appetiant among 
the creditors. In 1941 M. W. N. 489.® the 
power of the insolvency Court in circum¬ 
stances analogous to those in the present 
case has been fully discussed. It is there 
pointed out that in Hngland the power of 
a Court of Bankruptcy to recall dividends 
paid to creditors whose debts are barred 
by limitation or paid to them on erroneous 
principles of law was never doubted. This 
position is not seriously contested by learned 
counsel for the respondents. I, therefore, 
allow the civil miscellaneous appeal and 
grant the application of the appellant to 
be included among the schedule of credi¬ 
tors. The learned District Judge will direct 
the creditors to whom moneys had been 
paid to bring back the amounts so received 
by them. Then he shall frame a schedule 
of creditors including therein the appellant 
and declare a final dividend. As the appel¬ 
lant has certainly been guilty of negligence 
and has himself to blame for not getting 
adequate relief in time, he will not be en¬ 
titled to the costs of the appeal. 

C.R.k./k.S. Ap yeal allowed. 

2 . (-41) 28 A. I. R. 1941 Maa7753: 200 I. 0. 4M: 

1941 M. \V. N. 489, Chandrayya v. Chmnappa. 
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mash proceedings of Addl. First Class 
Erode, in 0. O. No. X72 of X945. 
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Criminal P. C. (1898), S. 173 _ Final charge 
sheet — Information received by police officer 
against several persons — No charge laid against 
one of them in final charge sheet — Further 
charge sheet can be filed against such person. 

A police olTlcer, who bas filed wbat is styled as 
a “final charge sheet** in which he has not laid a 
charge against one of sovornl persons against whom 
information was received by him at the earliest 
stage of investigation, can filo a further charge sheet 
against that person without disclosing that ho had 
received any further information. C£* 503 C 1] 

Cr. P. C. —. 

(’46) Cbitaley, S. 173, N. 2. 

(■41) Mitra, Tago 557, Tara. 541. 

K. S. Jaijarama Iyer and C. K. Vatlcaianara- 
simhaiii — for Felitionec. 

l^ublic Froseciitifi' — for the Crown. 

Order. — The only point for considera¬ 
tion in this case is whether a police officer, 
who had filed what is styled as a “final 
charge sheet” in which he has not laid a 
charge against one of several persons against 
whom information was received by him at the 
earliest stage of investigation, could file a fur¬ 
ther charge shee^ against that person without 
disclosing that he had received any further 
iinformation. No authority has been cited 
for the contention that such supplementary 
charge-sheet cannot be laid. All that the 
section says is that the final charge sheet 
shall be filed after the investigation is closed, 
but there is nothing said in the Code as to 
when the investigation is to be considered 
to have ended. If a police officer after he 
lays a charge, gets information, he can still 
investigate and lay further charge sheets ; 
and so there is no finality either to the in¬ 
vestigation or to the laying of charge sheets 
in the sense in which it is sought to be 
understood in this case. I therefor© do not 
think I will be justified in quashing proceed, 
ings. The petition is accordingly dismissed. 

C.R.K./V.R. Petition dismissed. 


I Case No. 257.] 

A. I. B. (33) 1946 Madras 503 

Wadsworth and R.vjamannar JJ. 

Ilanumantha Gowd — Appellant 

v. 

Official Receiver, Bellary — Respondent. 

Appeal No. 144 of 1945, Decided on 30th 
January 1946, from order of Dist. Judge, Bellary, 
D/- 21at December 1944. 

(a) Provincial Insolvency Act (1920), S. 28 (4) 
— Coparcener insolvent — Insolvency does 

not effect his separation from joint family__ 

Insolvent’s share increased by death in co¬ 
parcenary—inetcase accrues to Official Re¬ 
ceiver in v/hom that share is vested—Reason 
vyhy Official Receiver is entitled to increase 
stated : (’37) 24 A. T. R. 193? Mad. 131 held no 

longer good law. 


Tho insolvency of a coparcener does not ellcot 
a separation of that coparcener from the joint 
family of which he is a m^rber. He continues to 
be a coparcener. When a person is adjudged an 
insolvent his status in the joint.family and his 
rights in the property of the joint family remain 
unchanged. It, therefore, follows that if by a death 
in the coparcenary the share of the insolvent co¬ 
parcener is increased the benefit of the increase 
will accrue to the Ofiloial Receiver in whom that 
share is vested : (’45) 32 A. I. R. 1945 Mad. 257, 
Foil. ; (’37) 24 A. I. R. 1937 Mad. 131 held no 
longer good law. [ P 504 C 1] 

The reason why the Oflicial Receiver is entitled 
to any subsequent increase of the insolvent’s share 
is not because the Official Receiver is a coparcener 
in Hindu law, but because by S. 28 (4), Provin¬ 
cial Insolvency Act he is entitled to all property 
which is acquired by or devolves on the insolvent, 
that is to say, it is the insolvent who by Hindu 
law becomes entitled to the increase of bis share 
and it is the statutory provision of tho Frovinoial 
Insolvency Act, S. 28 (4), which vests that increase 
in the Official Receiver. £ P 504 C 1,2] 

Hindu Law — 

(’40) MuUa, P. 309, Pt. (e); P. 395, Pt. (h). 

(’38) Mayne, P. 458, Pt. (f). 

(b) Provincial Insolvency Act (1920), S. 28 
(4) — Words “is acquired by or devolves on’’ 
cover passage of property by survivorship. 

The words “is acquired by or devolves on’’ in 
S. 28 (4) are very wide words obviously intended 
to cover all the ordinary ways in which the estate 
of the insolvent may be increased ijrom time to time 
during bis insolvency and therefore cover the 
passage of property by survivorship : (’41) 28 
A. I. R. 1941 F. 0. 72, Ref. [P 504 G 2] 

R. V. Ramanarasu — for Appellant. 

K. Umamaheswaram — for Respondent. 

Wadsworth J _The appellant filed a 

petition under s. 4, Provincial Insolvency 
Act praying for a declaration that the Offi¬ 
cial Receiver in the insolvency of Hanuman- 
tha Gowd wae not entitled to the share 
which would in the absence of any impedi¬ 
ment have passed to the insolvent on the 
death of his brother Bbimana Gowd on 
2 l 8 t March 1944. The petitioner is a nephew 
of the insolvent who was adjudged in 1937. 
At the time of the adjudication the family 
consisted of the insolvent, his brother Bhi- 
mana Gowd and the petitioner who is the 
son of a deceased brother. When Bhimana 
Gowd died in 1944, the result, according to 
the present petitioner, would be that the 
share of the insolvent vested in the Official 
Receiver would not be increased at all by 
survivorship as a consequence of his brother’s 
death and that the whole of the share of the 
deceased coparcener would pass by survivor¬ 
ship to the non-insolvent coparcener, the 
petitioner. This contention has been nega¬ 
tived by the trial Court. 

[2] Section 28 (4), Provincial Insolvency 
Act, prescribes that ^11 property which is “ac 
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quired by or devolves on** the insolvent after 
the date of the order of adjudication and be¬ 
fore his discharge shall forthwith vest in tbe 
Court or the Receiver. It cannot now be 
contended that the insolvency of a copar¬ 
cener effects a separation of that coparcener 
from the joint family of which he is a 
member. He continues to be a coparcener 
and the decision of Venkataramana Rao J, 
in I. L. R. ( 1937 ) Mad. 203^ which was pressed 
in the lower Court must be deemed no longer 
good law in the light of the Bench decision 
in I. Jj. R. (1946) Mad. 64^ to which one of ua 
was a party. In the latter case, it was held 
that, when the adjudication of a coparcener 
of a joint Hindu family was annulled, his 
share of the family property which was 
vested in the Official Receiver would revert 
to the former insolvent as family property 
and not as self, acquired property. That 
decision postulates the position that, when a 
man is adjudged an insolvent, his status in 
the joint family and his rights in the pro¬ 
perty of the joint family remain unchanged. 
It would therefore seem to follow that if by 
a death in the coparcenary the share of the 
insolvent coparcener is increased the benefit 
of the increase will accrue to the Official 
Receiver in whom that share is vested. 

[ 3 ] It has been contended that because 
any decrease in tbe insolvent’s'share by tbe 
birth of a further member in the family 
would not take away from the Official 
Receiver any part of the share of the 
insolvent as it stood on the date of the 
adjudication, it must logically follow that 
any increase of the share of the insolvent 
would not pass to the Official Receiver. But 
it seems there is no such logical consequence. 
The reason why the Official Receiver does 
not lose that which was vested in him is 
because the vesting amounts to an aliena¬ 
tion which crystallizes tbe share of the in- 
solvent to which the alienee is entitled as on 
the date of the adjudication. The reason why 
the Official Receiver is entitled to any sub¬ 
sequent increase of the insolvent’s share is 
not because the Official Receiver is a copar¬ 
cener in Hindu law, but because by S. 28 ( 4 ), 
Provincial Insolvency Act he is entitled to 
all property which is acquired by or devolves 
on the insolvent; that is to say, it is the 
insolvent who by Hindu law becomes entitled 
to the increase of his share and it is the 

1. (’37) 24 A. I. R. 1937 Mad. 131 : I.Ii.R. (1937) 
Mad. 203 : 166 I. C. 376, Lakshmaaca Cbottiar 
V. Srioivasa Ayyangar. 

2. (‘45) 32 A.I.R. 1945 Mad. 257 ; I. L. R. (1946) 
Mad, 64, Suryp.narayannrDurthi v* Vceraraju, 


statutory provision of the Provincial Insol¬ 
vency Act, S. 26 ( 4 ), which vests that increase 
in the Official Receiver. 

[4] It has been argued by Mr. Ramanarasu 
for the appellant that the words *‘iB acquired 
by or devolves on’* are not wide enough to 
cover the passage of property by survivor- 
ship. His argument is that the words “acquir¬ 
ed by** necessarily connote getting by some 
effort and the words “devolves on** neces¬ 
sarily connote the passage of property down¬ 
wards, as by inheritance. It seems to uf 
that this narrowing of the meaning of these 
words so as to confine them to what was 
possibly their original connotation is not in 
accordance with Hnglish usage and it is not 
in accordance with tbe view taken by tbe 
Federal Court in (1941) 2 M.L.J. 12® at p. 29. 
Both the words in S. 28 (4) are very wide 
words, obviously intended to cover all the 
ordinary ways in which the estate of the 
insolvent may be increased from time to 
time during his insolvency.•As, therefore, he 
continues to be a coparcener and as by the 
death of his brother the addition to bis share 
may be said to be acquired by him or to 
devolve upon him, it follows that this accre¬ 
tion vests in the Official Receiver. In this 
view we dismiss the appeal with costs. 

C.R.K./v.R. Appeal dismissed. 


3. (’41) 28 A. I. R. 1941 F. C. 72 : 1941 F. C. R. 
12 : I. L. R. (1941) Kar. F. C. 148 : 194 I. C. 
357 : 1941-2 M. L. J. 12 (F. O.), In the matter of 
the Hindu Women’s Bicbts to Property Act, 1937. 


[ Case No. 258.] 

A. I. R. (33) 1946 Madras 504 
IjEAch C. j. and Lakshmana Rao J. 
S. Ranganathan and others—Petitioners 

V. • 

A. Krishnayya, Arbitrator^ Lloyds- 
Road Area Town Planning Scheme 
and another — Respondents. 

Civil »Miso. Petns. Nos. 6892, etc., and Civil 
Revn. Petn. No. 1557 of 1945, Decided on 21at 
January 1946. 

(a) Certiorari — Writ of — Another remedy 
open to party—Writ will not be issued—Arbi¬ 
trator appointed under Madras Town Plann- 
ing Act issuing notice to owner of property 
claiming betterment contribution — 
objecting to -proceedings on ground of ***''^*" 
dity of scheme under which contribution 
claimed—Before disposal of objection, ^ 

asking for writ of certiorari—Writ held co 
not be issued as owner would hpvc rignx i 
appeal under S. 29 of Act* 

It is not the practice of tbe Msdras High 
iQ issuo a prorogative writ \vhWQ oi 

rom^y open to the party, L* 
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The Provincial Government having, under S- 14, 
Madras Town Planning Act, 1920, sanctioned a 
scheme submitted by the Corporation of Madras, 
the Corporation resolved to make claims for 
betterment contribution against the property 
owners in a certain area. The arbitrator appoin¬ 
ted under Chap. 5 of the Act issued a notice to 
an owner of properly in that area. The owner 
filed a statement objecting to the validity of the 
proceedings on the ground that the scheme under 
which the contribution was claimed was invalid. 
But without waiting for the arbitrator to bear 
the objection, the owner asked for the issue of a 
writ of certiorari to quash proceedings before the 
arbitrator and a writ of prohibition against pro¬ 
ceedings being entered upon : 

Held that there was another remedy open to 
the owner by way of appeal under S. 29 of the 
Act which provided a right of appeal from a 
decision of the arbitrator falling under cl. (d) of 
S. 27 (1). Under clause (d) the owner would have 
a right of appeal against decision making bis pro¬ 
perty liable to betterment contribution. Obviously, 
a property could not be made liable to contribution 
if the scheme under which it was claimed was 
invalid. Therefore in the circumstances the writs 
could not be issued. [P 50G C 2} 

(b) Madras Town Planning Act (7 [VII] of 
1920), S.15 (2)—Provincial Governnrient acting 
under provisions of Act does not exercise 
delagated power — It can enlarge time for 
claiming betterment contribution at any stage. 

When acting under the provisions of the Mad¬ 
ras Town Planning Act, the Provincial Govern¬ 
ment does not exercise a power ‘delegated’ to it. 
It exercises the power conferred upon it directly 
by statute. Therefore, at any stage the Provincial 
Government has power to amend the scheme by 
enlarging the time for submission of claims for 
betterment contribution. [P 506 C 2] 

(c) Arbitration Act (1940), S, 46—Applicabi¬ 
lity of section to arbitration under Madras 
Town Planning Act is doubtful — Even if 
section applies. Town Planning Act being 
inconsistent with that section exception in 
that section takes Town Planning Act out of 
its purview. 

It is doubtful whether S. 46, Arbitration 
Act, covers an arbitration under the Madras Town 
Planning Act. It is true that the Town I’ianning 
Act, speaks of “the arbitrator”, but it docs not 
require him to give an award. Ho Is required to 
give a decision which is appealable. Assuiniug 
however, that S. 46 applies to Chap, o of tho 
Town Planning Act, it can only apply in so far 
as tho Act is not inconsistent with it. The Town 
Planning Act is inconsistent in important res¬ 
pects and, therefore, the exception contained in 
S. 46, Arbitration Act, takes the Town Plann¬ 
ing Act out of its purview. [P 507 C 1, 2] 

(d) Madras Town Planning Act (7 [VII] of 
1920), S. 29—S. 30, Arbitration Act, does not 
restrict appeal under S. 29. 

Section 29, Town Planning Act, states exactly 
what decisions are appealable. Section 30, Arbi¬ 
tration Act, does not restrict an appeal under 
S. 29, Town Planning Act. Hence, it cannot bo 
said that an appeal from the arbitrator under the 
Town Planning Act only lies when the objection 
is ono falling within 90, Arbitration Act, 

[X* 307 C 2] 


V. K. Thiruvetikalachari, K. Sundararajan, 
G. Vasantha Rai, D. V. Reddi Paniulu and 
D. Suryapralia&a Rao —for Petitioners. 

Dr. V. K. John and Government Pleader — 

for Respondents. 

Leaoh C. J.— All these petitions can be 
dealt with in a common judgment. Except 
in c. M. p. NO. 6057 of 1945 and the connect¬ 
ed c. R. p. No. 1557 of 1945, the facts are the 
same. 

[ 2 ] We will first deal with the petitions 
in which the facts are identical. Here the 
petitioners ask for the issue of a writ of 
certiorari to quash proceedings before the 
arbitrator appointed under chap. 5, Madras 
Town Planning Act of 1920 and of a writ 
of prohibition against further proceedings 
being entered upon. 

[3] On 19th August 1980, under S. 12, 
Madras Town Planning Act of 19*20, as 
amended by Madras Act, 2 [ii] of 1930, the 
Provincial Government directed the Corpo- 
ration of Madras to prepare, publish and 
submit for its sanction by 1st May 1931, 
draft schemes in respect of lands specified 
in three areas in the City of Madras, namely, 
the Lloyds Road Area, the Cathedral Road 
(South) Area, and the Mylapore Eastern 
Section Area, the boundaries of these areas 
being defined by the notification. The peti¬ 
tions before us relate only to the Lloyds 
Road Area. By notifications issued from time 
to time the Provincial Government extended 
the time within which the Corporation of 
Madras was to comply with the notification of 
19th August 1930. So far as the Lloyds Hoad 
area was concerned the last extension was to 
16th March 1936. The Corporation submitted 
its scheme by that date, 

[ 4 ] On 8 th November 1938, the Provincial 
Government issued a notification sanction, 
ing the scheme under tho provisions of s. 14 
of the Act. Section 15 ( 2 ) states that the Pro. 
vincial Government may, at any time, by 
notification in the ollicial Gazette vary or 
revoke a scheme sanctioned under s. 14 . 
Before issuing a notification under s. 15 
it must publish in the prescribed manner a 
draft of the notification together with a 
notice specifying a date on or after which 
the draft will be taken into consideration 
and must consider any objection or sugges- 
tion which may bo received in respect of the 
draft from the council concerned or any 
person affected by the scheme. Having com- 
plied with the requirements of the Act the 
Provincial Government varied tho scheme 
by extending the time within which the 
Corporation of Madras could submit claima 
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for betterment contribution under S. 23. In 
the scheme as originally sanctioned the time 
fixed was two years from the date of the notifi¬ 
cation, that is, two years from 8th November 
1938. The amendment extended the period to 
two years and three months from 8th 
November 1938. 

[6] On 21 st January 1941, the Corporation 
passed a resolution in which it decided to 
make claims for betterment contribution 
against the property owners in the area. In 
the meantime, the Provincial Government 
had appointed the Collector of Madras to be 
the arbitrator under Chap. 5 of the Act. The 
Corix)ration submitted its claims to the Col- 
lector on 1st February 1941. On 2lst July 
1941, the Collector of Madras passed an 
order notifying that the work bad been com¬ 
menced from 15th July 1941 and stating that 
all correspondence relating to the schemes 
should be sent to his office. This order was 
published in the local press on 28th August 
1941. Nothing further happened until 2ist 
March 1944. On that date the Provincial 
Government appointed a new arbitrator to 
whom the proceedings were transferred as 
from 1st April 1944. 

[6] The new arbitrator announced that 
he would commence his duties on 15th 
April 1944, but notices to the owners of 
property in the area were not issued until 
1945. The petitioner in O. M. P. No. 5892 
of 1946 was not served with notice until 
18th November 1945. He filed a statement 
objecting to the validity of the proceedings 
and the same course was adopted by the 
petitioners in the connected petitions. ^Vith- 
out waiting for the arbitrator to hear their 
objections, these petitioners have asked for 
the issue of the prerogative writs already 
referred to. They aver that the proceedings 
which have already taken place are illegal 
because the Provincial Government had no 
power to amend the scheme originally sanc¬ 
tioned so as to extend the time in which 
the Corporation might submit claims for 
betterment contribution. They also claim 
that the proceedings have become alto¬ 
gether void by reason of the fact that the 
arbitrator has not yot delivered his awards. 
The latter contention is based on cl. 3, 
Scb . 1 , Arbitration Act of 1940 which re¬ 
quires an arbitrator to deliver his award 
wbithin four months of the date on which 
he enters upon the reference. The peti¬ 
tioners say that the four months should be 
calculated from 15th April 1944, the date on 
which the new arbitrator annoupcod that 
he would commence his duties. 


[7] It is not the practice of the Court 
to issue a prerogative writ where there is 
another remedy open to the party. It would 
be wrong to do so. Here there is another 
remedy open to the petitioners. Section 29, 
Madras Town Planning Act of 1920 pro¬ 
vides a right of appeal from a decisioAof 
the arbitrator falling within cl. (c) or cl. (d) 
of sub s, (l) of s. 27 to the Chief Judge of 
the Court of Small Causes in cases arising 
in the City of Madras. Clause (c) refers to 
decisions on questions relating to injurious 
effect within the meaning of S. 20 and 
cl. (d) to the determination of questions 
relating to betterment contribution under 
s. 23. Under cl. (d) the petitioners would 
have a right of appeal against decisions 
making their properties Dable to betterment 
contribution. Obviously a property cannot 
be made liable to the contribution if the 
scheme under which it is claimed is invalid. 
In these circumstances, we should not be 
inclined to issue the writs even if the argu¬ 
ments advanced in support of the appli¬ 
cations were sound ; but as we consider them 
to be unsound we will state our reasons. 

[8] The contention that the Provincial 
Government had no power to extend the 
period in which the betterment contribution 
could be claimed is answered by s. 16 ( 2 ) 
which, as we have already indicated, states 
that the Provincial Government may at 
any time by notification vary or revoke a 
scheme sanctioned under S 14. Its power 
to vary or revoke is entirely unrestricted, 
except that before acting it shall give the 
persons affected an opportunity of prefer¬ 
ring objections. Mr. Thiruvenkatachari on 
behalf of the petitioners has suggested that 
in amending the scheme, the Provincial 
Government was acting in exercise of a 
powder delegated to it, and he says that a 
delegated authority cannot be exercised to 
enlarge a period of limitation with retro¬ 
spective effect. It is obvious that when 
acting under the provisions of the Town 
Planning Act, the Provincial Government 
is not exercising a power "delegated" to it. 
It is exercising the power conferred 

it directly by statute. At any stage the 
Provincial Government had power to ameM 
the scheme by enlarging the time ‘ 

mission of claims for contributicm. -t ® j 
is the plain meaning of S. 16 (2). We ^ y 
add that the Provincial Government took 
steps to amend the original scheme m le 
respect before the two years allowed by 
ol. 22 of the original sohemo for the su 
mission of claims bad ©spired. Moreover! 
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no one filed an objection to the draft noti¬ 
fication. It is also to be noted that under 
s. 23 no time need be fixed for the making 
of a claim. 

[9l There is no more substance in the 
argument based upon the provisions of the 
Arbitration Act. Section 46 of that Act 
says that its provisions, except sub-s. (1) of 
S. 6 and Ss. 7, 12 and 37, shall apply to an 
arbitration under another enactment for the 
time being in force, as if the arbitration 
were pursuant to an arbitration agreement 
and as if that other enactment were an 
arbitration agreement; but the section adds: 

[10] “ Except in so far as this Act is incon¬ 
sistent with that other enactment or with any 
rules made thereunder.” 

[ 11 ] It is to be doubted whether this 
section covers an “ arbitration under the 
Town Planning Act. It is true that the 
Town Planning Act speaks of “ the arbi¬ 
trator**; but it does not require him to give 
an award. He is required to give a decision 
which is appealable. We will, however, 
assume that S. 46, Arbitration Act of 1940, 
applies to chap. 5, Town Planning Act, but 
it can only apply in so far as the Town 
Planning Act is not inconsistent with it. 
As we have just indicated, it is inconsistent 
in important respects. Rule 3 of sch. 1 , 
Arbitration Act of 1940 says that the arbi¬ 
trators shall make their award within four 
months after entering on the reference or 
after having been called upon to act by 
notice in writing from any party to the 
arbitration agreement or within such ex¬ 
tended time as the Court may allow. The 
petitioners’ argument is that by reason of 
S. 46, this rule is imported into arbitrations 
under chap. 5, Town Planning Act. In the 
first place, rules as to the conduct of pro¬ 
ceedings under the Town Planning Act 
have been framed and they govern the 
procedure to be followed, not the rules in 
sch. 1 , Arbitration Act. In the second place, 
to apply R. 3 of sch. 1 , Arbitration Act, would 
be to render proceedings under the Town 
Planning Act futile. We have been told 
that the claims for contribution in the 
scheme relating to the Lloyds Road Area 
number over a thousand. If the date for 
entering upon the arbitration had to be 
taken as 15th April 1944, it would be a 
physical impossibility for the arbitrator to 
give his decisions within four months. It is 
argued that he could apply to the Courb 
for extension of time, but the Act does nol 
specify the Court to which such an applicaf 
tion could be made. If b. 3 does apply Zf 


in our opinion it does not — the only ratio¬ 
nal way of applying it would be to consider 
the four months period as commencing 
from the date on which the arbitrator en¬ 
tered upon the hearing of a particular 
claim. We do not feel called upon to enter 
upon furtiier discussion of the question 
because the exception contained in S. 46, 
Arbitration Act takes the Town Planning 
Act out of its purview. 

[ 12 ] Those findings moan the dismissal 
of all the applications except c. M. A. 
NO. 6057 of 1945 and C. R. P. NO. 1557 of 1945. 
The petitioners in each case now under 
dismissal must pay two sets of costs, one 
set to the Corporation of Madras and one 
set to the Provincial Government. There 
will be no order as to costs in the stay 
petitions. 

[13] We leave open for argument before 
the arbitrator all the questions raised by 
the petitioners in their written statements 
except the questions which we have deci¬ 
ded in this judgment. 

[14] We now turn to the two remaining 
matters. Here the petitioner is the Corpo¬ 
ration of Madras. In C. M. P. No. 6057 of 
1945, the Corporation asks for a writ prohi¬ 
biting the Chief Judge of the Court of 
Small Causes, Madras, from hearing an 
appeal from a decision of the arbitrator 
under s. 29, Town Planning Act. The 
revision petition asks for the revision of an 
order of the Chief Judge of the Court of 
Small Causes holding that bis powers 
under the Town Planning Act are not res¬ 
tricted by s. 30 , Arbitration Act. For the 
Corporation it is said that an appeal from 
the arbiter under the Town Planning Act 
only lies when the objection is one falling 
within S. 30, Arbitration Act. That section 
says that an award ehall not be set 
aside except (a) when the arbitrator or 
umpire has misconducted himself or (b) 
when an award has been made after the 
issue of an order by the Court superseding 
the arbitration or after the arbitration 
proceedings have become invalid under 
S. 35 or (c) when the award has been im¬ 
properly procured or is otherwise invalid. 
The argument entirely overlooks the provi¬ 
sions of s. 29 . That section states exactly 
what decisions are appealable. Section 30 
certainly does not restrict an appeal under 
S. 29, Town Planning Act which is here 
the governing enactment. Learned counsel 
for the Cori)Oration has also pointed to 
S. 32 and eays that this section is a bar to 

the present action. Having ignored s. 29, 
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Town Planning Act; he now ignores the 
exception incorporated in S. 46, Arbitra¬ 
tion Act. It is surprising that these petitions 
were ever filed. They are also dismissed 
with costs in favour of the contesting 
respondent. 

c.R-K./v.R. Petitions dismissed. 


[Case No. 259,] 

A. 1. B. (33) 1946 Madras 508 

Leach C. J. and Patanjali Sastri J. 
Commissioner of Income-tax, Madras 

V. 

S. A. S. Pamaswamy Chettiar. 

Referred Case No. 24 of 1945, Decided on 22nd 
February 1946, referred by Income-tax Appellate 
Tribunal, Bombay. 

Income-tax Act (1922), S. 10 (2) (xii) and (xi) 
(as amended in 1939) — Assessee standing 
surety to bank lor loan to Chettiar firm — No 
repayment by firm — Amount made good by 
assessee — Assessee held was entitled to de¬ 
duction as business loss. 

Tbe assessee, a Nattukottai Cbetti, who was car¬ 
rying on moDey-lending business stood a guaran¬ 
tee for a loan granted by a bank to a Chettiar 
firm. As the loan was not repaid by the borrower 
the assessee was asked to make good the amount 
by tbe bank. The assessee claimed deduction of 
this amount in his assessment for the year of ac¬ 
count 1939-40 under S. 10 (2) (xii) : 

Held that it would be straining tbe language of 
S. 10 (2) (xii) to hold that the deduction could be 
made under that provision ; but this did not mean 
that tbe assessee was not entitled to the deduction. 
Before the amendment of 1939, there was no pro¬ 
vision in tbe Act for the deduction of bad debts 
but such debts bad to be deducted in order to 
arrive at the true 6gure of tbe profits earned. Tbe 
sum represented a loss incurred by tbe assessee in 
carrying on his money-lending business and, 
therefore, he was entitled to the deduction. By 
reason of tbe common practice among Nattukottai 
Chettiars by which they borrowed money from the 
banks for tbe purpose of lending at a higher rate 
and stood sureties foe one another for the borrow¬ 
ings from the banks, tbe debt in question could 
only be regarded as a business loss. [P 508 C 23 

O. S, Bama Bao Sahib — for Applicant. 

a/. Subharaya Iyer — for Respondent. 

lioaoh G. J. — The assessee is a Nattu¬ 
kottai Cbetti who at all material times was 
carrying on a money-lending business in 
Rangoon. He guaranteed a loan granted by 
a bank in Rangoon to the Chettiar firm of 
S. A. RM. and as the loan was not repaid 
by the borrower, he was called upon to 
make good the amount, Rs. 19,670, under 
his agreement of guarantee. The assessee 
sought to deduct this sum as a loss when 
estimating his profits for tbe year of account 
1939-40. Th® Income-tax OfiQcep and the 
AppellfttQ Oomnoiesionei? refused 


to allow the deduction, hut on appeal to the 
Income-tax Appellate Tribunal, the assessee's 
contention was accepted. The trihunars de¬ 
cision was based on a common practice 
among Nattukottai Chettiars. It is their 
custom to borrow from hanks for the pur¬ 
pose of lending out tbe sums so obtained on 
higher rates of interest. The hanks require 
such overdrafts to be guaranteed by other 
Chettiars. The Chettiars stand surety for 
one another in these borrowings. If a Chet¬ 
tiar refused to accommodate another money¬ 
lender in this way, he would not be able to 
obtain a guarantor for his own essential 
borrowings. The assessee in this case bor¬ 
rowed money on the guarantee of others 
and in turn stood surety for other Chefc- 
tiars. In these circumstances, tbe tribunal 
considered that the sum of Rs. 19,670 which 
the assessee was called upon to pay fell 
under S. 10 (2) (xii), that is, it was an ex¬ 
penditure (not being in the nature of capi¬ 
tal expenditure or personal expenses), laid 
out or expended wholly and exclusively for 
tbe purpose of his business. 

[2] Tbe Commissioner of Income-tax ap¬ 

plied to the tribunal to state a case to this 
Court as he considered that this decision 
was wrong in law. As a result tbe tribunal 
has referred to this Court the following 
question: , ,. 

[3] “Whether in the oiroumatanoea of this case, 
the respondent is entitled in law to the dednotion 
of Rs. 19,670 in his assessment of 1940-41, under 
S. 10 (2) (xii)?» 

[43 We consider that it would be strain¬ 
ing the language of s. 10 (2) (xii) to hold 
that the deduction can be made under that 
provision ; but this does not mean that the 
assessee is not entitled to the deduction. 
Before the 1939 Amendment Act, there was 
no provision in the Income-tax Act for the 
deduction of bad debts when calculating 
the taxable profits of the business, but of 
course such debts had to be deducts in 
order to arrive at the true figure of toe 
profits earned. The sum of Rs. 19|670 repr^j 
seuted a loss incurred by tbe assessee in 
carrying on his money-lending 
therefore he was entitled to the deduowo • 
By reason of the practice among Natroko®* 

tai Chettiars to which we have __ 

debt can only be regarded as a bnsines^ • 

[63 We answer the question - 

favour of the respondent. mqta 

sioner of Income-tax will pay ™ ’ 

rupees 260 . , . 

0.R.K./P.5. Reference 
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[Case No, 260.] 

A. 1. B. (33) 1946 Madras 509 

Somayya and Yahya Ali JJ. 
Arikapitdi Balakotayya 

V. 

Yadlapalli Nagayya, 

Appeal No. 97 of 1944, Decided on 21st August 
1945, from decree of Sub-Judge, Guntur, in O. S. 
No. 30 of 1942. 

(a) Civil P. C. (1908). S. 11, Expl. 1 — Deci- 
sion in subsequent suit becoming final before 
appeal from earlier suit is heard and operating 
as res judicata on question at issue in appeal 
—Appellate Court must allow such decision to 
be filed. 

If before an appeal is beard there is another 
decision which has become final and which ope¬ 
rates as res judicata on the question at issue in 
the appeal, the appellate Court ought not to refuse 
to allow the later judgment to be filed. Once it is 
brought to its notice that there is such a judgment, 
it is the duty of the appellate Court to allow it to 
be filed in order to avoid conflicting judgments 
and further complications, [P 510 C 1] 

C, P. C_ 

(’44) Chitaley, S. 11, N. 20. 

(’41) Mulla, S. 11, Page 38, ‘Former suit.’ 

(b) Civil P. C. (1908), S. 11 — Doctrine of res 

judicata not confined to suits only _Applies 

also to proceedings which are not suits — 
Order passed by District Court under S. 84 (2), 
Madras Hindu Religious Endowments Act 
operates as res judicata as proceedings are in 
nature of suit. 

It is undoubtedly the law that'the doctrine of res 
judicata is not confined to decisions in a suit and 
that the doctrine applies even to deci.sions rendered 
in i>roceedings which are not suits. But how far a 
decision which is rendered in an original proceeding 
will bind the parties dei)ends upon other consi¬ 
derations. A decision given in a proceeding other 
than a suit may still operate as res judicata if 
substantial rights of parties are determined. But if 
the decision is given in a summary proceeding it 
does not operate as res judicata. Proceeding 
under S. 84 (2), Madras Hindu Religious Endow¬ 
ments Act, cannot be said to be a summary pro¬ 
ceeding even though there may be no right of appeal. 
The question of res judicata does not depend upon 
the appealability of the decision which is put for¬ 
ward as constituting res judicata. That question 
comes in incidentally to see if the proceeding 
under S. 84 (2) is of a summary nature. Apart 
from the appealability or otherwise, the parties are 
entitled to adduce evidence in the petition, the 
Court is bound to take such evidence and to act 
upon the mnterials placed before it after giving 
duo weight to the order of the Board which it is 
called upon to modify or set aside. Substantial 
rights of parties to property and office are deter¬ 
mined. The proceeding under S. 84 (2) is analo¬ 
gous to a suit and the decision is one given in 
proceedings which are in the nature of a suit. The 
decision of the District Judge under S. 84 (2) 
therefore, oi>erates ns res judicata in a subsequent 
proceeding between the same parties : Case law 
discussed. [P 510 C 1 ; P 511 C 1, 2 ; P 515 C 2 • 

c — c 2 : P 518 C 1] 

(•44) Chitaley, S. 11, N. 3 and 28. 

(’41) Mulla, a. 11. Page 37 ‘yuif, P. 87, ‘Seoliou 
not oxliaustivo.' 


(c) Madras Hindu Religious Endowments 
Act (2 [II] of 1927), S. 84 (2) — Order under, 
passed by District Court — Whether appeal- 
able (Obiter). 

When a matter comes before the District Court 
under S. 84 (2), very substantial questions arise for 
consideration whether an institution is a math or 
a temple as defined by the Act and whether the 
temple is an excepted temple. The latter question 
involves very often tbe rights of a particular 
claimant as a hereditaiy trustee. If for instance 
an institution is held a math or a temple under 
the Act, it is no longer a private property of the 
claimant and substantial and large interests as to 
property will be affected by the decision. Similarly, 
the public will suffer in the event of a decision the 
other way. This being so, tbe decision of the Court 
under S. 84 (2) would be subject to an appeal* 
(’22) 9 A.I.R. 1922 P.C. 80 and (39) 26 A.I.U. 1939 
jp. C. 133, as interpreted in (’40) 27 A. I. R, 1940 
Mad. 474 (F. B.), Rel. on; (’34) 21 A. I. R. 1934 
Mad. 103 (F. B.), held no longer good lato on this 
point. [P 517 C 1 ] 

(d) Madras Hindu Religious Endowments 
Act (2 [II] of 1927), S. 84 (2) — Order of Dis¬ 
trict Court under—Finality of. 

If the order of the Board passed under S. 84 (1) 
is final subject only to tbe result of the application 
to the Court under S. 84 (2), it is difficult to say 
that the finality does not apply to the order of the 
District Court. (Madhavan Nair J.’s view in (’34) 
21 A.I.R. 1934 Mad. 103 (F.B.) followed). Perhaps 
one reason why the finality is notexprcssly attached 
to tbe order of the District Court is that that order 
may be carried in appeal or in revision; that the 
finality must be attached not to tbe decision of the 
District Court under S. 84 (2) but to the decision 
of the appellate or the revisional authority. 

[P 518 C 1] 

Ch. liaghava Rao, N. Subramaniam, N. Sita- 

rama Sastri and Mrs. Durga Bai _for 

Appellants. 

K. Siibba Rao — for Respondents. 

Somayya J. — The main question in. 
volved in this appeal is whether the deci¬ 
sion of the District Court under s. 84 , cl. ( 2 ) 
upholding the order of the Madras Hindu 
Religious JOndowments Hoard under s. 84 
( 1 ), Madras Hindu Religious iindowments 
Act, 2 [ 11 ] of 1927, (hereinafter referred to 
as the Act) operates as res judicata in a 
subsequent suit by the defeated trustee. The 
temple in question was declared by the 
Endowments Board to be a non.excepted 
temple on an application filed under s 84 
( 1 ) of the Act. It was urged in that appli. 
cation that the applicant and his forefathers 
were the hereditary trustees of the temple. 
This was negatived and the petition was 
dismissed. The applicants then filed the suit 
out of which the present appeal arises for a 
declaration that the office of trusteeship was 
hereditary in their family, and that they 
and their predecessors were the hereditary 
trustees of the temple. They also filed an 
application under s. 84 ( 2 ) of the Act in the 
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District Court of Guntur (o. P. NO. 96 of 
1942 ). In the present suit the Court held, 
among other things, that the plaintiffs did 
not prove that they were the hereditary 
trustees and hence this appeal. 

[2] After the disposal of the suit by the 
lower Court, the petition (O. P. NO. 96 of 
1942) filed in the District Court came on 
for hearing, the matter was enquired into 
and the District Court decided that the 
petitioners before it did not prove that they 
were the hereditary trustees of the temple. 
We heard Mrs. Durga Bai who addressed a 
very forcible argument on the facts and were 
of the opinion that on the merits the appel¬ 
lants had a good case. Then it was brought to 
our notice that O. P. NO. 96 of 1942 which 
was filed in the District Court of Guntur 
and which was pending when the judgment 
under appeal was rendered, was subsequen¬ 
tly tried on the merits and a decision adverse 
to the appellants was given by that Court. 
We were also told that the matter was 
brought up in revision to this Court and that 
this Court declined to interfere. It was, 
therefore, urged that apart from the correct¬ 
ness of the decision of the lower Court on the 
merits, the appellants were precluded from 
urging their rights by reason of the adverse 
decision in the original petition. We called 
for the order of the District Judge in the 
said original petition and we have allowed 
that to be exhibited in the appeal. If before 
an appeal is beard, there is another decision 
which has become final and which operates 
as Tcs judiccitci on the question at issue in 
the appeal, the appellate Court ought not to 
refuse to allow the later judgment to be 
filed. Once it is brought to its notice that 
there is such a judgment, it is the duty of 
the appellate Court to allow it to be filed 
in order to avoid conflicting judgnients 
and further complications. This position 
is not controverted and we have there¬ 
fore to see whether the judgment of 
the District Court in O. P. No. 96 of 1942 
precluded us from entertaining the claim of 
the appellants. 

[ 3 ] The solution of the question depends 
upon the nature of a proceeding under S. 84 
(2) of the Act. It is undoubtedly the law 
that the doctrine of 7‘es judicata is not 
confined to decision in a suit and that the 
doctrine applies even to decisions rendered 
in proceedings which are not suits. But how 
far a decision which is rendered in an ori¬ 
ginal proceeding will bind the parties de¬ 
pends upon other considerations. It is here 
that Courts have had considerable difficulty 


in deciding whether the decision rendered'in 
such a proceeding operates as res judicata. 

[4] We may begin the discussion of this 
question with the decision of the Judicial 
Committee in 45 Mad. 320.^ A reference was 
made by the Collector under S. 31 ( 2 ) (now 
S. 30), Land Acquisition Act, 1 [i] of 1894. 
There was no dispute as to the amount of 
the compensation awarded by the Collector, 
but there was a dispute as to who was 
entitled to that amount. There were rival 
claimants and hence the matter was referred 
under s. 31, sub-s. (2) to the Court. The Court 
held in favour of one of the claimants. The 
matter was taken up on appeal to the High 
Court and the High Court gave its own 
decision. The matter was not carried fur¬ 
ther. Subsequently disputes arose between 
the same parties as to who was entitled to 
some property of considerable value. The 
question was whether the decision rendered 
by the High Court in the land acquisition 
proceedings operated as res judicata. In 
the prior proceeding as well as in the later 
suit, the question was whether under a 
settlement deed of 1858 one Tulaji Bai took 
only a life interest. That question wm 
decided in one way by the High Court in 
the proceedings under the Land Acquisition 
Act. In the subsequent suit the decision of 
the High Court was pleaded as res judicata. 
The application of the doctrine was resisted 
on the' ground that the decision set up in 
bat was rendered not in a suit but only in 
an original petition and that the decision 
did not operate as res judicata. The Judi¬ 
cial Committee pointed out that, where the 
proceedings under the Land Acquisition 
Act, had proceeded beyond the stage of the 
fixing of the amount and there was a dispute 
between two rival claimants to the amount 
awarded, the dispute related to title to 
property and that the Court acting on a 
reference under S. 81 (2) decided the 
tion of title between the parties. That being 
so they held that the decision though ren¬ 
dered in an origmaf proceeding and not m » 
suit nevertheless operated as res judicata. 
They pointed out that the decision of tne 
High Court in the previous case was not 
appealed against, as it might have been, 
and that not having been appealed 
the decision became final* On pag® 
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ftpportionmenL among tlio persons inlerostod in tbo 
land of whoso claims the Collector has inforniution, 
meaning tlicroby people whose interests are not 
in dispute, but from the moment when the sum 
has been deposited in Court under S. 31, sub-s. (2) 
the function of the award has ceased; and that 
all that is left is a dispute between interested 
people as to the extent of their interest. Such dis¬ 
pute forms no part of the award, and it would 
indeed be strange if a controversy between two 
people as to the nature of their respective interests 
in a piece of land should enjoy certain rights of 
apiieal which would be wholly taken away when 
the piece of land was represented by a sum of 
money paid into Court. There has in the pre^ent 
case been a clear decision upon the very point now 
in dispute, which cannot be re-opened. The High 
Court appear only to have regarded the matter as 
concluded to the extent of the compensation 
money, but that is not the true view of what 
occurred, for as pointed out in 1909 A. C. 615,- 
it is not competent for tho Court, in the case of 
the same question arising between the parties, to 
review a previous decision, no longer open to 
appeal, given by another Court having jurisdiction 
to try tho second case. If the decision was wrong, 
it ought to have been appealed from in due time. 
Nor in such circumstances can the interested 
parties be heard to say that the value of the sub¬ 
ject-matter on which the former decision was 
pronounced was comparatively so trifling that it 
was not worth their while to appeal from it. If 
such a plea wore admissible, there would bo no 
finality in litigation. The importance of a judicial 
decision is not to be measured by the pecuniary 
value of the particular item in dispute.” 

[6] Dealing with the argument that the 
previous decision was not rendered in a suit 
they said this; 

[7J ‘Tt has been suggested that the decision was 
not in a former suit, but whether this were so or 
not makes no difference, for it has been recently 
pointed out by this Board in 48 Cal. 499,3 that the 
principle which prevents the same case being twice 
litigated is of general application and is not 

limited by tbo specific words of the Code in this 
respect.’* 

[83 This decision lays down definitely 
that even though a decision may bo given 
in a proceeding which is not a suit, it may 
still operate as rsi judicata if substantial 
riglits of parties are doterminod. No doubt, 
it is true as pointed out by Mr. Raghava 
llao, tho learned advocate for the appellants, 
that the decision of tho High Court in tho 
previous proceedings was appealable and 
that tho Judicial Committee laid stress on 


tliO fact that tbo decision of tho High Court 
tlioiigh appoalablo was not in fact appealed 
against and had been allowed to becomo 
final. But, as has been pointed out repeat¬ 
edly, the cjuestion whether a decision 
operate^as j-es judicata does not depend 

2. (1909) 1909 A. Croir, JTT.'cTIg rToi 

Ij. T. IGl, Badar Bco v. Habib Merican Noor- 
deen. 

3. (’21) 8 A. I. R. 1921 P. C. 11 : 48 Cal. 499 • 
48 I. A. 187 : GO I. C. C31 (P. C ). G. H. Hook v. 
Administrator.General of 


upon tho appealability of tho decision. A 
decision may not be appealable and still it 
may operate as res judicata. If this decision 
had stood alone, the question would not 
have presented much difiiculty. But there is 
another decision of the Judicial Committee 
in 15 Buck. 1 .* In that case proceedings 
were started under Act 14 Cxiv] of 1920 for 
certain reliefs provided under that Act; <aud 
one question was whether there was a public 
religious trust. The question was determined 
by the District Court and an order passed. 
Later on there was a regular suit in which 
the same points were raised and the questiow) 
was whether, the decision rendered in tl^ 
O. P. under Act 14 Cxivj of 1920 opera^ 
as res judicata. The Judicial Committ^ 
held that it did not. T?hey laid down that the 
decision or order under Act 14 Cxiv] of 1920 
was given in a summary proceeding, that 
the order was by express enactment not ap- 
pealable, that no finality was attached by 
the Legislature in express terms to the order 
and that therefore the decision under that 
Act did not operate as res judicata so as 
to preclude tho parties from re. agitating 
the question in a subsequent suit. In later 
decisions the difficulty has been whether a 
particular case comes within the decision of 
the Judicial Committee in 45 Mad. 320^ or 
whether it falls under tho later decision in 
15 Luck 1 * 

[9] Very recently, a similar question 
arose under s. 44, Madras Hindu Religious 
Endowments Act, which is the very Act 
with which wo are, in this appeal, concerned. 
Where some property is charged with the 
payment of an amount for performing 
certain services in a temple, tlio trustee may 
file an application before tho Court, which 
for this purpose is tiio District Court, and 
the Coiu’t may pass uu <udt r directing tho 
person in possession of tho proi)crty to pay 
tho amount which it may find is charged 
on the property in favour of the temple and 
this decision may be enforced as if it were 
a decree of Court. Tho Jhstrict Judge 
passed an order on an application filed 
under s. 44 in favour of the temple trustee. 
Tho facts were these: One Miiniga Pada^ 
yachi left a will charging some of his pro 
pertios with imymont of certain sums for a 
temple. He died leaving an a(l0[>ted sou and 
that son denied tho validity of tho will 
alleging that at tho time of his death tho 
testator was a member of an undivided 


4 (;t0) 27 A. I. n. 1910 P. C. 7 : 15 Luck 1 • 
i. L. R. (1940) Kar. 1*. C. 2-5 : G7 I. A. 1 • 

I. C, 300 (P. C.), Bhagwan Din v. Gir llaisa'conn 
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family and (hat therefore the will was in. 
valid. In the application under S. 44 of the 
Act, the District Judge found in favour of 
the temple. The respondent who was the 
testator’s adopted son acted in accordance 
with this decision for some time and then 
refused to pay over the income of the pro¬ 
perty to the trustee having made up bis 
mind that he would not recognise the settle¬ 
ment or the will of bis father as a valid 
one. The Chief Justice and Lakshmana 
Rao J., held that the order under s. 44 of 
the Act did not operate as res judicata, 
68 M. li. W. 188 = (1945) 1 M. L. J 357.® 

The learned Judges pointed out that the 
case before them did not fall within the 
earlier decision of the Judicial Committee 
in:45 Mad. 320^ and that it was governed 
by the later decision in 15 liUCk. 1.* Then 
they extracted the following passage from 
the judgment in the later case in 15 liuck. 1.^ 
[10] ‘*The decision of the District Judge under 
the Act of 1920—a decision from which by S. 12 
there is no appeal — is a decision in a summary 
proceeding which is not a suit nor of the same 
character as a suit; that it has not been made final 
by any provision in the Act; and that the doctrine 
of res judicata does not apply so as to bar a 
regular suit even in the case of a person who was 
a party to the proceedings under the Act.*’ 

[11] Then they proceeded to say this ; 

[12] The position under the Madras Hindu 
Religious Eudowments Act is exactly the same. 
There is no appeal from an order under S. 44, 
but the Act does not say that the order is final.” 

[13] Before proceeding further we may 
point out that in 68 M. L. W. 12=(1945) 1 
M. L. J. 63® this Court held that S. 44 of the 
Act does not preclude a trustee from filing 
a suit in the ordinary civil Court for re¬ 
covery of sums charged in favour of a 
temple over properties in the possession of 
another person, and that the remedy pro¬ 
vided by s. 44 is not the only remedy open. 
The question in that case was whether the 
trustee of an institution is bound to proceed 
under S. 44 by a petition to the Court in 
order to recover the amount which is pay¬ 
able for certain services in a temple charged 
on the property in the possession of another. 
This Court pointed out that the jurisdiction 
of the Civil Court was not expressly ousted 
either by express language or by necessary 
implication and that the remedy provided 

5. (’45) 32 A.I.R. 1945 Mad. 242 : I. D. R. (1946) 
Mad. 36 : 1945-1 M. L. J. 357 : 68 M. Ii. W. 
188, Amirlbaiinga Padayachi v. Chandrasekhara 
Fadayacbi. 

6. (’45) 32 A. I. R. 1945 Mad 101 :I. L. R. (1946) 
Mad. 653 : 1945-1 M. D. J. 63 : 68 M. L. W. 
12, Sri KothandaramaBwami Temple v. Veezbi* 
natba Aiyar. 
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by s. 44 is an additional right given by the 
Act and that the common law right of pro. 
ceeding by a suit was not taken away. If 
without proceeding under S. 84, cl. (l) of the 
Act the appellants had in the first instance 
filed a suit for a declaration that they are 
the hereditary trustees, the Civil Courts 
would be bound to entertain the suit. The 
fact that there is a remedy provided by way 
of an application to the Endowments Board 
under S. 84 (l) would not stand in their 
way. In Appeal No. 121 of 1942 (unreported) 
this Court had to consider this question at 
some length. While pointing out the various 
anomalies created by the Act on the ques- 
tion, this Court held that a suit would lie if 
there was no proceeding under s. 84 (1). 

[14] We are here directly concerned with 
the question whether when there is an appli¬ 
cation to the Board under S. 84 (l) followed by 
an application under S. 84 (2), to the District 
Court and there is a decision by the District 
Court, the decision of the District Court is 
binding on the parties in a subsequent suit. 
In other words the question is whether pro¬ 
ceedings under s. 84 (2) are summary in 
nature so as to attract the application of 
the rule laid by the Judicial Committee 
in 15 liUCk. 1.^ For the appellants, Mr. 


Kaghava Rao contends that there is no 
appeal against the order of the District 
Judge under s. 84 (2) and that that has been 
decided by the Full Bench of this Court in 
57 Mad. 271^ which was followed later by 
Wadsworth and Batanjali Sastri JJ. 

I. L. B. (1941) Mad. 659.® He contends further 
that there is no statutory finality attached 
by the Legislature to the decision of the 
District Judge under S. 84 (2). He draws 
our attention to the wording of the section 
which says that subject to the decision of 
the District Judge the order of the Board 
is final. He also points out the difference 
in the language employed by the Legislative 
in the various sections of this very Act. In 
one set of sections, the language used is that 
the order of the Court is final and m ano- 
ther set of sections the language used is that 
the order of the Board or the Committee is 
final subject to the decision by the Court. 
If no finality is attached to the "^der of 
the District Judge, then, it is said 
case resembles 15 Luck 1* ^^ther th^ 
Mad 820.1 O n the other band Mr.^. 

7 1*34) 21 AriT R. 1934 Mad 103 : 67 Mad. 271: 
^ 147 ^ 1 . 0 . (P. B.). Bajagopala Chettiar v, 

S R. E. Board, Madras. » ^ ^ 

S r41) 28 A. I. R. 1941 Mad. 610 : !• Ij* B* 
(1941) Mad. 659 : 199 I. O. 822. Bashyakar Y. 
H. B* Board, Madras. 
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Subba Rao, the learned advocate for the 
respondents, contends that even if the 
matter had rested with a decision under 
S. 84 (l) by the Board, the parties would be 
bound and that it would not be open to the 
appellants to raise this question in the 
present suit. He next contends that the 
matter having been taken to the Court 
under s. 84 (2) and there having been a 
decision by the District Court, the doctrine 
of 7'es judicata applies as the decision sot 
up.>n bar is that of an ordinary civil Court. 
- lie urges that a proceeding under s. 84 ( 2 ), 
in the District Court though started as an 
original petition has all the characteristics 
of a suit. Evidence has to be taken and the 
Court cannot refuse to take evidence. The 
question has to be decided on the materials 
placed before the Court and the Court is 
not dealing with the matter by way of 
appeal from the order of the Board but is 
dealing with an original proceeding started 
in that Court. Ho further contends that 
despite the difference in the language used 
in the various sections of the Act relied on 
by the appellants, the effect is the same and 
that the finality attached by the Legislature 
under s. 84 (2) (szc. (i)), is really attached to 
the decision of the District Court as well. The 
further contention is that even if the finality 
attached by the Legislature is only to the 
order of the Board and not to the decision of 
the District Court, the decision would never, 
tholoss operate as res judicata as the pro. 
ceeding is one in the nature of a suit as 
contemplated by the Judicial Committee 

urged that the 
lights of tlio parties havo been investi'^atod 
on evidence taken and that the position is 
therefore analogous to that which arose 
in 45 Mad. 320.^ Dealing with 15 Luck, i,* 
it is pointed out that there are very many 
indications in that Act, which show that 
the whole proceeding is of a very sum. 
mary nature, that it is not even obligatory 
on the Court dealing with an application 
under Act 14 [xiv] of 1920 to take ovideuco 
and that further it is expressly provided in 
the Act that there was to bo no right of ap. 
peal. Wo have now to decide °whicb of 
those contentions is right. If the matter 
bad rested with an order of the Board under 
S. 84 (1) we should have hesitated very 
much before agreeing with the learned ad¬ 
vocate for the respondent that that order 
would preclude the determination of the 

* ® in this appeal. The Board 
IS a social tribunal constituted by the local 
Legislature. It is given jurisdiction only in 
1946 .M/65 & 66 


matters which are expressly provided for by 
the Act. One of the matters on which juris¬ 
diction is given to the Board is to decide 
whether an institution is e.math or a temple 
as defined in the Act or whether a temple 
is an excepted temple. Leaving out the 
other questions with w'hich we are not con¬ 
cerned, the Board has jurisdiction to decide 
whether a temple is an excepted temple or 
not. No doubt in many cases, the decision 
of the question whether a temple is an ex¬ 
cepted temple or not will depend upon the 
question whether the trustee of the temple 
IS a hereditary trustee where there is a 
single trustee and, in cases, where there are 
more trustees than one whether the trustee, 
ship of all is hereditary. But the Board 
is nob empowered to decide the question 
whether a person is a hereditary trubteo of 
a temple or not. That may no doubt arise 
incidentally as one of the questions to be 
decided or it may in some cases be oven the 


AAA A ■ ^ 
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cioiGriniuo wbothor it, temple is an QXCGptcJ 
temple or not. But nevertheless the Board 
being a special tribunal created by the 
Legislature with a limited jurisdiction, the 
Board’s decision on those matters only over 
which the Board is given exclusive jurisdic- 
tion will operate as res judicata. It is true 
as Mr. Subba Rao has pointed out, that 
where there is an order under s. 84 (i) tliab 
a temple is or is not an excepted tomi)Ie it 
IS not open to the patties to file a civil 
suit to challenge the decision of tbc Board 
but must proceed under s. 81 ( 2 ): sec 54 
Mad. 928'' and 56 Mad. 40.^'' But that is far 
from saying that the ground of the deci- 
siou or tl.o finding on a (jncstion on wliich 
the decision of the Board is based is res 
judicata. Mr. Subba Hao relies on the deci¬ 
sion of Wallis C. J. in 39 Mad. ; 202 " in this 
connection but the authority of that decision 
IS very mu^ shaken as pointed out iu the 
recent bull Bench judgment in i. l. h. (lyio) 
Mad. 501. - It is unneces.sary to go further 
into this matter as we are of opinion that 
the order of the District Court under .s 84 
( 2 ) operates as res j udicata. 

14J I. o. 418 Iswnranunda bliuratl.i.wanii v 
State.(F. b.), Muth.-miiiuil v. Secretary o£ 


*2- 27 A. I. 14, 19.40 Mad IsT- 

(1910) Mad. 501: 187 I. C. 321 (P U i 

sud V. Warasimlitvniurtbi. 


r. L. 14. 
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[lla] Before proceeding further, wo must 
examine the provisions of the Charitable and 
Religious Trusts Act, 14 [xiv] of 1920, in 
order to understand the judgment of the 
Judicial Committee in 15 liuck. 1.^ As the 
preamble states, the Act was passed to pro. 
vide facilities for obtaining information re¬ 
garding trusts created for public purposes 
of a charitable or religious nature, and in 
order to enable the trustees of the trust to 
obtain directions of the Court on certain 
matters. The first part of the Act provides 
for enabling imrties to get information re¬ 
garding the trusts created for public pur¬ 
poses of a charitable or religious nature. 
Under S. 3 a person having an interest in 
such a trust may apply by petition to the 
Court for obtaining any of the directions 
mentioned in sub-cls. (i) and (2), i. e., direct¬ 
ing the trustees to furnish particulars as to 
the nature and object of the trust and of the 
value, condition, management and applica¬ 
tion of the subject-matter of the trust and 
of the income belonging to the trust and 
also directing the accounts of the trust to be 
examined. The petition is to be verified in 
the manner provided by the Civil Procedure 
Code for verifying plaints. On receiving such 
an application, the Court may take such 
evidence and may make such enquiry as it 
may consider necessary and if after taking 
such evidence and making such enquiry, 
the Court is of opinion that the petitioner 
has an interest in the trust, it shall fix a 
date for hearing and cause notices to be 
served on the opposite side. On the day 
fixed for the heaving of the petition, the 
Court shall proceed to hear the petitioner, 
and the trustee, if he appears and any other 
person who has appeared in consequence of 
the notice or whom it considers ought to 
bo lieard and shall make such further enqui¬ 
ries, if any as it thinks lit. The trustee may, 
and if so miuired by the Court, shall at 
the time of the first hearing present a writ¬ 
ten statement. And sub-cl. (3) of S. 6 says 
that if any person appears at the hearing 
of the petition and either denies the exis- 
t(mco of the trust or denies that it is a 
trust to which the Act applies and under¬ 
takes to instittito within three months a suit 
for a declaration to tiiat eflect, the Court 
stay the proceedings. If no such under¬ 
taking is given or if uo suit is instituted, 
llio Court shall itself decide the question and 
on completion of the enquiry, the Court 
may either dismiss the iietition or pass such 
other order as it thinks fit. The order that 
it may pass is confined necessarily to the 


reliefs mentioned in S. 3. If the trustee 
fails to comply with the directions given 
under S. 5 the consequence is that in a suit 
which may be filed under S. 92, Civil P. C., 
his failure to comply with the order shall 
be deemed to be a breach of trust. Sec- 
tion 12 provides that no appeal shall lie from 
any order passed under the Act. In 15 Luck. 
!,■* the District Judge was moved by a peti- 
tion under s. 3 of the Act and the District 
Judge made an order under S. 5, cl. (4) hold¬ 
ing that the institution was a public religious 
trust. The order under S. 5 (4) was not com¬ 
plied with by the trustee. A suit was filed 
under S. 92, Civil P. C., for removing the 
trustee and for the other reliefs and the ques¬ 
tion was whether the decision of the District 
Judge under S. 5 (4) of Act 14 [xiv] of 1920 
that the institution was a public religious 
trust operated as res judicata. The Judi¬ 
cial Committee held that orders under Act 
14 [XIV] of 1920 were of a summary nature 
and that therefore the decision did not 
operate as res judicata. They pointed out, 
among other things, that under S, 12 no ap¬ 
peal lay against the order, that there was no 
finality expressly attached to the order by 
the Act itself, that the Court was bound to 
stay the hearing of the petition if the party 
interested undertook to file a suit as provided 
under S. 5, and reference was also made to 
the provisions of the Act that the District 
Judge was to make such enquiry as he 
thought fit. In the opinion of the Judicial 
Committee all these indicated that the order 
was a summary one. The following passage 
gives the basis of the judgment 

ri5] “It is readily intelligible that the District 
Judge should be requited to stay proceedings under 
the Act in any case in which the person againe 
whom they have been taken is willing to bring 
suit. But it would be both drastic 
to provide that a person in possession, if noc wm 
ing to bring a suit to establish bis own title amme 
lively must be content to abide without rig 
appeal by the decision of the District Jiidge m a 
proceeding of this character. Ibe ^ 

the Act are intended, in tkeir Lordships view to 
define the consequences of such »» 
made in this case by the out 

October 1930, but the words if a trustee , 

reasonablo excuse fails to comply 
to exclude a contention in a regular suit that m 
plaintifl is not n trustee or to Prevent a similar co 
iontion being raised by a defendant to a suit under 

S. 92 of the Code.” 

[16J In another passage, the Judicial 
Committee said this : 

[17] ‘‘The decision of the District Judge 
the Act of 1920—a decision from which by h. 
there Is no appeal—is a decision in a' su ^ 
proceeding which is not a suit nor of the same 
character ns a suit ; that it has not been m 
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final by any provision in tbo Act ; and that tho 
doctrine of res Judicata docs not apply so as to bar 
a regular suit even in the case of a person who was 
a party to the proceedings under the Act. The 
existence of a public trust is the foundation of the 
proceedings authorised by S. 3 of the Act; prima 
facie •^hilp the District Judge may have to come 
to a decision upon tliis point in order to satisfy 
himself on the question of his own jurisdiction he 
cannot by an erroneous decision thereon give him¬ 
self jurisdiction." 

[ 18 ] The provision that on an undertaking 
that a suit would be filed, the District Court 
hearing tbo petition under the Act was bound 
to stay tho bearing of the petition was 
taken as a strong indication that the whole 
proceeding w’as a summary one. The de. 
dared object of the Legislature in passing 
the Act was only to provide facilities for 
the obtaining of information in the case of 
such trusts. The prohibition of an appeal 
and the absence of any provision attaching 
finality to tho decision were all considered 
as material in coming to the conclusion that 
the whole proceeding was a summary one. 

[19] Turning to the decision in 45 Mad. 
320^ when the stage of a reference under 
S. 31 (now S. 30) is reached, there are two or 
three rival claimants all claiming title to the 
property which was acquired and therefore 
to the amount which was adjudged as a 
fair compensation by the Collector. As 
pointed out by the Judicial Committee in 
that case, substantial rights of the parties to 
properties acquired are determined by the 
proceeding under S. 31 on a reference made 
by the Collector. In the opinion of the Board, 
there was also an appeal against the order 
which was passed by the High Court on 
appeal from the decision of tho District Judge 
or Subordinate Judge. 

[•20J In a proceeding under S. 8t (a), 
Madras Hindu Religious Endowments Act, 
tho District Court is bound to take evidence 
and cannot act on the evidence recorded by 
tho Board. The C’ourt is to act upon tho 
materials placed before it by the jiarties. In 
£(; Mad. 40*'^ Reilly and AnantbaUrishna 
Aiyar JJ. dealt with this question and pointt^d 
out that in an apiilication under s. 84 , cl. (a) 
the Court is not an appellate or revisional 
tribunal, that the application is one to which 
tho ordinary procedure of tho Code of Civil 
Proceduro applies and that tho parties have 
a right to produce such evidouce as they 
think fit. The question has been very elabo- 
rately dealt with by Ananthakrishna Aiyar J. 
As tho learned Judge has pointed out, a pro¬ 
ceeding under s. 84, cl. (a), has been charac. 
terised by a Full Bench of this Court as 
being analogous to a regular suit. In 53 


Mad. 266’^ referring to an apidication under 
S. 84 ( 2 ) the learned Judges said this: “These 
applications are analogous to a regular suit 
filed by an unsuccessful claimant.” 

[21-22] We are of opinion that proceeding 
under S. 84 ( 2 ) cannot be said to be a 
summary proceeding even though there 
may be no right of appeal. The question 
whether there is a right of aj^peal against 
an order under s. 84 (2) is a very vexed 
question on which there is much room for 
controversy. The question was considered 
by ^a Pull Bench of this Court in 57 Mad. 
271' but the entire reasoning of tho Judges 
who held that there was no right of appeal 
is based upon the consideration that a 
right of appeal must be given by a statute, 
that the Civil Procedure Code provides 
only for appeals against decrees and against 
certain orders whch are expressly stated 
to be appealable, that a decree is one passed 
in a suit, that a suit commences with a 
plaint, that a proceeding under s. 84 ( 2 ) 
does not commence with a plaint as defined 
in the Code and that therefore the proceed¬ 
ing is not a suit and the decision not a 
decree and hence not appealable. Tho 
definition of a decree which the learned 
Judges took as the basis of their judgment 
included under the old Civil Procedure 
Code a decision of a suit or of an appeal. 
In the Code of 1908 the expression “or an 
appeal” w'as omitted. The learned Judges 
were pressed with tbo decision of the Judicial 
Committee iu 45 Mad. 320^ where the 


Judicial Committee held that a decision 
of tbo High Court passed in an appeal 
from a decision given in an original pro- 
reeding under tho Land Ac(iuisition Act 
(and not in a suit) was bold to be ai)pcal!iblo. 
Madbavan Nair J. pointed out that tho 
words “ the decision in an aiqieal ” might 
well bo taken to be a deci'oe under tho old 
Codo and that it may includo a decision 
in an appeal against an order of the first 
Court passed in an original petition. His 
view was that the trial Court’s decision 
may be in suits and in other original pro¬ 
ceedings. Against both there may bo appeals 
Decisions of the appellate Courts in both 
tho cases would be decrees under the defini¬ 
tion contained in the old Code. Tlio decision 
in 45 Mad. 320^ related to a proceedin'' 
under tho old Codo. Therefore, tho doci.sion 
of the High Court whicli was I'a^^sed in 
appeal was a decree as definetl under tho 


13. (’30) 17 A.I.R. ia:j0 MaJ. 392 : 53 
131) I. C. 741 (P.li.), Dainoduian v 
i=ioiiei-, H. U. E.Board, Madras, 
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old Code and theiefore appealable and the 
learned Judges pointed out that the decision 
of the Privy Council in 45 Mad. 320* must 
be understood to deal only with the case 
of appealability of a decree of the High 
Court passed in an appeal and not with 
the question whether the orders of the 
trial Court ■were appealable or not. This 
reasoning, it would be seen, would lead to 
this conclusion that if an appellate decision 
was given in an appeal against the order 
of the trial Court in a proceeding which 
was not a suit, it would not be appealable 
under the new Civil Procedure Code as 
it no longer contains the provision that a 
decision passed on an appeal is also a 
decree. This question came up again before 
the Judicial Committee in l. u. R. (1939) ALli. 
4G0.*‘* There it was an appellate decision 
against an order of the lower Court in a 
proceeding which W'as not a suit and it was 
passed after the Civil Procedure Code of 
1908 . The Judicial Committee hold that an 
appeal lay in such a case also. In i. li. R. 
(1940) Mad. 791*® the question arose whether 
an appeal lies against an order of the 
Subordinate Judge on a reference under 
s. 30, Land Acquisition Act. This directly 
raised the question whether even against an 
order passed on an original petition which 
was not a suit an appeal would lie even 
though there was no express right of appeal 
given by the Legislature. The Full Bench 
consisting of Sir Lionel Leach C. J., King 
and Krishnaswami Ayyangac JJ. held that 
an appeal lay against an order passed on a re¬ 
ference under s. 30. The learned Chief Justice 
delivering the judgment of the Full Bench 
pointed out that the reasoning of Madhavan 
Nair J. in 57 Mad. 27p to the effect that in 
45 Mad. 320* the Privy Council were only 
considering whether the order of the High 
Court on api^eal constituted a decree and 
hence appealable was erroneous in view of 
the x^L'onouncement of the Judicial Com- 
niitteo in the later case in I. L. R. (1939) AJjXj, 
•ICO.* * On p. 805. we 6nd the following : 

[23] “ In my opinion all controversy is set at 
rest by tbe judgment of the Privy Council in 
I. Ij. R. (1939) All. 460.1 ‘ The opinion expressed in 
45 Mad. 3‘20i was there re-a£Drmed, notwith¬ 
standing the alteration made in the present Code 
in the delinition of the word ‘decree.’ In tbe light 
of the recent pronouncement of the Privy Council 

14. (’39) 20 A. 1. R. 1939 P. C. 133 : I. L. R« 
(1939) All. 4G0 : I. L. R. (1939) Ear. P. C. 199 ; 
GO 1. A. 145 ; 1^1 I. C. 211 (P. C.), Mt. Bhagvati 
V. Mt. Ramkali. 

15. ('40) 27 A. 1. R. 1940 Mad. 474 : I. R. R. 
(1940) Mad. 791 : 188 I. C. 447 [F.R.). Chikkauna 
Chettiiir v. I’erumal Cbetliur. 


45 Mad. 3201 must be taken to decide that an 
order not merely the order on appeal, but an 
order determining a reference under S. 18 or 
under S. 30 is to be regarded as a decree and 
not as an award. It follows that the interpretation 
of 45 Mad. 3201 given by the Full Bench in 57 
Mad. 27can no longer be regarded as being 
authoritative.” (The italics are ours.) 

[24] Dealing with the argument that there 
was no right of appeal expressly provided, 
the learned Judges said this on page 807: 

[25] “The Subordinate Judge who is appointed 

under S. 3 (d), Band Acquisition Act to decide a 
dispute with regard to the allocation of compensa¬ 
tion money does not constitute a Court of Record 
but admittedly he does constitute a civil Court and 
on tbe strength of the decision in 1913 A. C. 54Gi® 
it might reasonably be argued that tbe proceedings 
before him are governed by tbe provisions of the 
Code of Civil Procedure. Support for this argument 
is to be obtained from the judgment of the Privy 
Council in 39 Mad. 617.17 There a claimant whose 
claim was rejected by the forest settlement officer 
appealed to the District Court under the Madras 
Forest Act. 1882, which makes no provision for a 
second appeal and consequently it was contended 
that there was no right of further appeal. Their 
Lordships refused to accept this contention, bolding 
that when proceedings of this character reach the 
District Court that Court is appealed to as one of 
the ordinary Courts of the country with regard to 
whose procedure, orders and decrees the ordinary 
rules of the Code of Civil Procedure apply. It is not 
going much further to say that the same principle 
applies when an Act like tbe Land Acquisition 
Act provides for reference of a dispute to the 
District Court and gives the Provincial Government 
power to substitute for the District Judge another 
Judicial Officer who admittedly decides the dispute 
as a civil Court.iTbe argument that there is here a 
right of appeal is made all the stronger by the pro¬ 
visions of Ss. 53 and 54 of the Act. Any controversy, 
however, is settled by the decisions of the Privy 
Council in 45 Mad. 3201 and I. L. R. (1939) 
A11.460J‘* , ^ 

[26] The learned Judges, therefore, held 
that even though the two decisions referred 
to dealt with the right of appeal against 
an appellate decision, they are authorities 
for the position that an order passed by the 
trial Court on a reference made by the 
Collector under the Land Acquisition Act 
was also appealable. We are very much 
impressed with the argument that the deci¬ 
sion of the Full Bench in l.L.R. (1940) Mad. 
791*® holding that an appeal lies against the 
decision of the trial Court in an original 
proceeding under the Land Acquisition Act 
would apply equally to an order under S. 84 
(2) of this Act. That the proceeding under 
S 04 (2) of the Act is commenced by an ap- 
Plicat ion and not by a plamt is the mam 

/iQiq\ 1913 A» O. 046 t 82 L* J* K* B. 1197* 
109 L. T. 562, National Telephone Co. Ltd. v* 

Post*Master Gener^# 

17 (’16) 3 A. I. B* 1916 P. C. 21 : 39 Mad. 617 : 
43 I A. 192 : 35 I. C. 902 (P. C.), Secretary of 
State V.* OhUUkani Rama Rao. 
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reason why an appeal was refused against 
an order passed under that section. Under 


the Land Acquisition Act substantial rights 
of the parties to property concerned are 
determined. The proceedings under that Act 
are not started by a plaint but only by an 
order of reference made by the Collector. 
Still, the order has been held to be an ap. 
pealablo order. When the matter comes 
jbefore the District Court under S. 84 ( 2 ), 
Hindu Religious Endowments Act very 
substantial questions arise for consideration 
whether an institution is (X math or a temple 
as defined under the Act and whether the 
|templ6 is an excepted temple. The latter 
•question involves very often the rights of a 
iparticular claimant as a hereditary trustee. 
If for instance an institution is held to be a 
.temple or math as defined under the Act. it 
lis no longer the private property of tbo 
{claimant and substantial and large interests 
•as to property will be affected by the deci- 
sion. Similarly, the public will suffer in tho 
event of a decision the other way. This being 
so, the decision of the Court under s. 84 ( 2 ) 
would, on the reasoning of the Judicial 
Committee in 45 Mad. 320‘ and reiterated in 
l.Li.R. (1939) ATjTy. 46o’* and, On the interpreta¬ 
tion placed on these two decisions in i. l, r. 
(1940) Mad. 791*^ be subject to an appeal. If 
that is so, it cannot possibly be argued that a 
proceeding under s. 84 (2) is only a summary 
proceeding falling under the category of 
cases mentioned in and dealt with by the 
Judicial Committee in 15 Luck. 1 .* Mr. 
Raghava Rao, the learned advocate for the 
appellant, has brouglit to our notice a later 
decision of this Court in I. L. r. (1941) Mad. 
559® where tbis_Court following the decision 
in 57 Mad. 271' held that no appeal lies 
against an order passed under s. 84 ( 2 ). We 
need not go further into the <iuestion of 
appealability of an order under s. 81 ( 2 ) 
though wo might say that there is great 
force in the argument that after tho Full 
Bench decision in I. L. R. (1940) Mad. 791*° 
the decision in the earlier case in 67 Mad. 
271^ cannot bo considered as good law. 
As we said before, the question of res judi¬ 
cata does not depend upon the appealability 
of the decision which is put forward as con¬ 
stituting 7’es judicata. That tjuestion comes 
in incidentally to see if tho proceeding under 
S. 84 (2) is of a summary nature so as to 
attract the application of the decision of the 
Judicial Committee in 15 Luck. i.‘ /Vpartfrom 
the appealability or otherwise, wo have the 
fact that the parties are entitled to adduce 
evidence in the petition that the Court ia 
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hound to take such evidence and to act upon 
the materials placed before it after giving 
due weight to the order of the Board which 
it is called upon to modify or set aside. 
Substantial rights of parties to property 
and ofiSce are determined and we cannot, 
therefore, accept the argument of Mr. Rag¬ 
hava Rao that the case falls within the 
decision of the Judicial Committee in 15 
Luck. i,‘ As was pointed out by the Full 
Bench in 53 Mad. 266 *^ already referred to, 
a proceeding under s. 84 (2) is analogous to 
a suit and the decision is. one given in 
proceedings which are in the nature of a suit. 
We are in perfect agreement with that ob¬ 
servation of the Full Bench in 53 Mad. 2G6.*'* 
[27] There is another vexed question 
whether finality has been attached by the 
Legislature to the order passed by the 
District Court under s. 84 (2). We cannot do 
better than refer to the different views 
expressed by Madhavan Nair and Jackson 
JJ. in 67 Mad. 27i.^ The question has been 
very elaborately dealt with and we need 
only refer to the judgment of Madhavan 
Nair J. where the learned Judge has col¬ 
lected tbo various sections in which diU'er- 
ent language is used by the Legislature. 
Clause ( 4 ) of S. 53 says referring to the 
removal and dismissal of tbo trustee by the 
committee that : 

[2SJ “The order of the committee under the sec¬ 
tion shall, when no appeal is preferred or application 
made under sub-s. (3) be tinal ; and when such 
appeal is preferred or application is made the order 
of the Board or the Court, as the case may be, 
shall be final.” 

[29] Similar language is used in s. 76 
where it says that the order of the Board or 
tho committee under sub s, (l) when no ap- 
iJication is made under sub s. (2) and tlie 
order of tbo Court when such application is 
made shall be final. Under s. 77, cl. ( 2 ) and 
S.84,cl. ( 2 ) tl )0 finality is declared and attached 
to the order of the Board subject to the 
result of the application which may be 

made to the Court. Section 77, cl. (2) says : 

[30] “Any party affected by an order under 
sub-s. (1) may within such time as may be pre- 
scribed apply to the Court to modify or set aside 
such order but. subject to tbo result of such ap¬ 
plication, tbo order of the Board shall bo final,” 

[31] Similarly S. 8-1 ( 2 ) says that : 

[32] “Any person atlected by a decision under 
sub-s. (1) may within one year, apply to tho Court 
to modify or sol aside such decision, but, subject 
to tbo result of such application, tbo order of the 
Board shall be final.” 

[33] Referring to this divergence in tho 
language, Madhavan Nair J. stated his con- 
elusion thus : 

[34] “However it may be stated that; though 
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it is diflScult to account satisfactorily for the differ¬ 
ence in the language used in the two sets of sec¬ 
tions, it is not clear despite the close proximity of 
the two Sections 76 and 77 that the liCgislature by 
using different language really intended to produce 
a different effect. The expression ‘subject to the 
result of such application (to the Court) the order 
of the Board shall be tinal* may, I think, without 
doing any violence to the language, be interpreted 
to mean that the tinality of tbo order of the Board 
is only subject to the result of an application to the 
Court and to nothing further. If this view is correct 
then the orders of the District Court in Ss. 77 
(2) and 84 (2) become as final as the orders of the 
Court in Ss. 53 (4) and 76 (3).” 

[85] We are inclined to accept this view, 
ilf the order of tbe Board passed under 
Is. 84 (i) is final subject only to the result 
of the application to the Court under s. 84 
(2). it is difiicult to say that the finality 
does not apply to the order of the District 
Court, Perhaps, one reason why the finality 
is not expressly attached to the order of the 
District Court is that that order may be 
carried in appeal or in revision; that the 
finality must be attached not to the decision 
of the District Court under S. 84 (2) but to 
the decision of an appellate or revisional 
authority. 

[36] Though the question is not free from 
difficulty, we have come to the conclusion 
that a proceeding under s. 84 (2) of the Act 
is in tbe nature of a suit and that the 
decision of the District Judge operates as 
res judicata in a subsequent proceeding 
between the same parties. In this case the 
District Court decided that the appellants 
were not hereditary trustees at all. That 
is the basis of the decision of the District 
Court. So far as the finding of a civil Court 
is concerned, the decision on a question which 
is substantially in issue also operates as 7'es 
judicata. We need not deal with the ques¬ 
tion whether if tbe matter had stopped with 
an order of the Board under S. 84 (l) the 
appellants would have been precluded from 
agitating that question in this suit. It is not 
necessary for us to go into that question 
as it was the subject of an enquiry by the 
District Court followed by a decision by 
that Court. 

[37] As we said in the opening, we are very 
much impressed by the fact that for four 
generations, as the documentary evidence 
shows, the eldest member in tbe appellants* 
family has been acting as trustee. On one 
or two occasions some other persons in the 
village were referred to as trustees, but 
there is no gainsaying that the appellants 
family have been acting an trustees. And 
the documentary evidence egtabliehes that 


for four generations tbe members of tbe 
appellants' family have been acting as 
trustees. If the decision of the District Court 
under s. 64 (2) had not stood in the way, we 
would have had no hesitation in saying that 
tbe appellants have established that they 
are the hereditary trustees of tbe suit temple. 
It is unnecessary to deal with the evidence 
on the question as we have held that the 
appellants are not entitled to reagitate this 
question. 

[38] Before concluding this judgment, we 
must notice another point raised by Mr. 
Raghava Bao. He urges that the District 
Judge decided in O, P. NO. 96 of 1942 that 
the evidence only pointed to the conclusion 
that the members of the appellants’ family 
were acting as trustees only in respect of 
the properties endowed by their family to 
the temple and that that by itself does not 
constitute the appellants hereditary trustees 
of the temple itself. He urges that his clients 
are the special trustees of the properties 
endowed by their family. We agree with 
this contention. The District Judge has held 
that for several generations the appellants’ 
family were acting as the trustees of the 
properties endowed by their family as inam 
to the temple. In fact the District Judge 
relied on the expression *‘Inam trustee” 
occurring in the various documents to say 
that the members of this family were not 
acting as the general trustees of the temple 
but only as trustees of the inam. The view 
taken by the District Judge certainly esta¬ 
blishes that the members of the appellants 
family are the special trustees in respect of 
tbe properties endowed by their family. 
Their position is that of Zaitalai trustees. 
This would enable them to retain possession 
of the properties endowed by their family 
though they would be bound to devote the 
income of those properties for the purposes 
for which they were endowed by the family. 
We mention this so that it should not be 
understood that our judgment has efifeot 
of depriving the appellants even of the pro¬ 
perties endowed by them. They are not the 
hereditary general trustees of the 

and that is the only question that we decide. 
This will be incorporated in the decree. 

[39] Subject to the above modification the 

ap^ai fs d/smissed. But we make - orde^ 

as to costs either here or in tbe Co^t ^low 
as we have affirmed the decree of the ower 
Siurfc not on the grounds on which the lower 
Court has rested its judgment but on what 
happened subsequent to the decision of the 

loww Court. We therefore direct each party 
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to bear his own costs both here and in the 
Court below. 

[40] Item 6 was endowed by the ancestors 
of the appellants under Ex. P-i of the year 
1884. Items 2 and 3 were purchased at a 
revenue sale in the name of Kotayya, an 
ancestor of tbo appellants. This transaction 
is of the year 1886. Item 5 was purchased 
under ex. p.l2 and the price w’as paid by 
Arikepudi Nagayya, Lingayya and Adeyya. 
Of these Arikepudi Nagayya and Lingayya 
are members of the appellants’ family. We 
hold that items 2, 3, 6 and 6 are the subject 
of specific trust of which the appellants’ 
family are the hereditary special trustees. 
The decree will contain a declaration that 
items 2, 3, 5 and 6 are specific trusts of 
which the appellants are the hereditary 
special trustees and that they are not liable 
to be dispossessed of these items by the 
general trustee except in special proceedings 
to be taken for that purpose if there are 
grounds for doing the same. 

[41] Items 1 and 4 form part of the gene, 
ral endowment of the temple and the decree 
of the lower Court will stand as regards 
those items. 

C.r.k./d.b, Appeal dismissed. 
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Official Receiver of South Arcot, 
representing Somasundaram Chettiar 

—Appellant 

V. 

V . R^. "K. iW. 'M.. Kulandaivelan 
Chettiar and others — Respondents. 

Appeal No. 129 of 1944, Decided on 15th August 
1945, from decree of Sub-Judge, Devakottah, 
D/> 4th September 1943. 

(a) Trusts Act (1882), S. 6—For constitution 
of trust beneficiaries nnust be indicated with 
reasonable certainty. 

Under S. 6, Trusts Act there can be no trust 
unless the beneficiary is indicated with reasonable 
certainty. Where no instrument of trust is executed, 
nor is any trust e.xpressly declared at the time 
of a gift made by Nattukottai Cfaetty parents to 
their daughter at the time of her marriage and 
the trust is to be inferred from the conduct of the 
parties and the surrounding circumstances but the 
beneficiaries are left to bo determined by invoking 
a custom, no trust is effectually constituted. 

[P 522 C IJ 

(b) Custom -- Nattukottai Chetti_Person 

setting up custom at variance with Hindu law 
by which he becomes entitled to joint interest 
jn his mother's stridhan during her lifetime —. 

Buiflen of proof lies on him to prove It by 
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clear and unambiguous evidence _ Held, no 

such custom was proved. 

A custom which is at variance with Hindu law 
governing women’s rights in their stridhan has to 
be established by clear and unambiguous evidence 
and has to be shown to be so ancient, uniform and 
well recognised as to have become part of the cons¬ 
ciousness of the community. The burden of proof 
rests on the person who sets up the custom in 
derogation of the Hindu law. [1* 522 C 1] 

A custom cannot be established by evidence of 
similar or analogous customs. Nor can a proved 
custom be enlarged by parity of reasoning. The 
only proof of a custom is the evidence of that 
custom and no other ; (’30) 17 A.I.R. 1930 Mad. 
109, Foil. . [P 523 C 2; P 524 C 1] 

Held that no custom among Nattukottai Chetty 
community of Southern India by which a son be¬ 
comes entitled to a joint interest in his mother’s 
stridhan during her lifetime was established.' 

[P 524 C 2] 

(c) Civil P. C. (1908), S. 11 —Claim by mother 
to certain trust fund in bands of insolvent 
against Official Receiver—On death of mother, 
son prosecuting claim as her legal representa¬ 
tive—Claim decided against son—Son bringing 
different suit for same fund claiming to be 
joint beneficiary with his mother during her 
lifetime— Joint beneficiary interest not proved 
—Title through mother remaining only title of 
son—Suit is barred by res judicata. 

A Nattukottai Chetty woman initiated a proceed¬ 
ing before the Official Receiver for recovery of ber 
Stridbanam alleging it to be u trust fund in the 
bands of the insolvent for her benefit according to 
the custom in the community. On rejection of the 
claim, she proceeded with the claim by way of ap¬ 
peal in the Insolvency Court and the High Court. 
On ber death during the pendency of the appeal 
in the High Court her son, claiming to be the sole 
heir to the Stridbanam of bis mother according to 
custom, got himself substituted as her legal re¬ 
presentative and continued the appeal, which was 
finally dismissed by the High Court for failure of 
proof of the claim. The son later on filed a sepa¬ 
rate suit alleging a different custom under which 
he claimed himself to be the joint beneficiary along 
with his mother during her lifetime and thus en¬ 
titled to the trust fund of his mother's Stridhanain 
in bis own rights. He however failed to prove that 
be was a joint beneficiary in his own right: 

Held that in these circumstances he could only 
be regarded as claiming through his mother and 
that bis suit to recover the same amount which 
his mother and subsequently he himself after her 
death sought to recover in the Insolvency Court 
was barred by res judicata, as the findings in 
those proceedings were conclusive against him. 

[P 524 C 2] 

0 ^ ___ 

(’44)’chitaley, S. 11, N. 48. 

(’41) Mulla, S. 11, P. 05 'Parties in ... . .suit.’ 

(d) Provincial Insolvency Act (1920), Ss. 28 
and 4 — Secured creditor — Person claiming 
that her stridbanam was trust iund in hands 
of insolvent is entitled to charge on total 
assets of insolvent — There being no question 
of ‘realising’ or ‘otherwise dealing with the 
security' S. 29 does not apply to such case. 

A NatlukoUt^i Chetty woman olaimed that her 
stridbanam was a trust fund in tho hands of the 
insolvent- ftpd beinf; entitled Chftn-'e 
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on the total assets of tbe insolvent, was a *6eoured 
creditor’ within S. 28, Provincial Insolvency Act 
and her power of realising or otherwise dealing 
with her security was not aSected by tbe debtor’s 
adjudication : 

Held that she was not in the position of an 
ordinary secured creditor holding a mortgage or 
charge over any specific asset of the insolvent. She 
could only claim to be paid in full out of the total 
assets of tbe insolvent. There was no question of 
‘realising’ or ‘otherwise dealing’ with her security 
without recourse to the Insolvency Court which bad 
full control of the insolvent’s assets. Section 28, 
therefore, had no application to the case and the 
matter being completely within the cognizance of 
Insolvency Court, its decision was final and binding 
on tbe woman as well as her son who claimed 
through her under S. 4. [P 525 C 1] 

(e) Limitation Act (1908), S. 10 — ‘Trust’ 
and ‘vested in trust’ meaning of — Deposit of 
trust money with banker with notice of trust— 
Suit by cestui que trust for recovery of deposit 
—S. 10 does not apply. 

The word ‘trust’ in S. 10, Limitation Act is used 
in the same sense as in the Trusts Act, 1882, and 
the expression ‘vested in trust’ implies that the 
ownership in the property has been conveyed to 
the person referred to in the section. [P 528 C 2] 

Where a banker accepts a deposit of trust money 
with notice of the trust, he does not become a 
trustee of the money in the strict sense of that 
expression and consequently a suit for recovery of 
the deposit by the cestui quo trust will not be 
governed by S. 10, Limitation Act : (’43) 30 A.l.R. 
1943 Mad. 691, Bel. on; (’41) 28 A. I. R. 1941 
Mad. 841 and (’23) 10 A. 1. R. 1923 Mad. 678 
7ield not good law. [P 528 C 2] 

Limitation Act — 

(’42) Chitaley, S. 10. Notes 3, 5 and 6. 

(’38) Rustomji, S. 10, P. 171 “Express trust . • • 
created.” 

(f) Limitation Act (1908), Art. 120 — Suit to 
recover trust properly from person taking it 
from trustee by transaction amounting to 
breach of trust—Suit is governed by Art. 120 
— Limitation starts from date of knowledge of 
transaction. 

A suit to recover trust property from a person 
who has taken it with notice of tbe trust by a 
transaction with the trustee which was a breach of 
trust on his part and with notice that it was a 
broach of trust is governed by Art. 120 and time 
begins to run from the date when the plaintiff bad 
knowledge of tbe transaction : (*41) 28 A. I. B. 
1941 P. C. 1, Bel. on. [P 628 C 2 ; P 529 C 

Limitation Act — 

(’42) Chitaley, Art. 120, N. 4, Pt. 22. 

(’38) Rustomji, Art. 120, P. 1040 ‘Breach of 
trust.’ 

S. T. SrinivQsagopalachari and K. B, Banga- 
swami Iyengar — for Appellant. 

IT. Gopala&wanii Iyengar and K. Srinivasafi 

— for Respondents. 

Patanjali Sastri J_This appeal raises 

a question of some general importance to 
the Nattukottai Chettiar community of 
Southern India, viz., whether a son is enti¬ 
tled by the custom of the community to a 
joint interest in big moth6r*a stridhanaxn 
during hep lifetime. 


[2] The - plaintiff's mother Deivanai Aohi 
was married, to Mutbappa Ghetty, defen¬ 
dant 2 in the suit, in 1697. At the time of 
the marriage, stridhanam was given to her 
by her brother in tbe shape of a hundi for 
Bs. 3062-8-0 which was handed to Mutbappa'e 
father, Mutbiah Ghetty. The proceeds were 
credited as usual in the name of defendant 2 
in the oorkadai (head office) accounts at 
Devakottai where Mutbiah Ghetti's family 
was carrying money-lending and banking 
business under the vilasam V. BM. K. with 
branches at Madura and other places. After 
the partition between Mutbiah Ghetty and 
his brothers in or about 1900 the amount 
appears to have been held by Mutbiah 
Ghetty's branch of the family which con¬ 
tinued undivided and assumed the vilasam 
V. RM. K. M. According to the plaintifif, a 
sum of BS. 6143-6-3 out of the stridhanam 
fund, which by that time had amounted 
with accrued interest to Rs. 8643-6-3, was 
transferred in October 1908 to the A. PR. S. 


SM. money-lending firm at Villupuram of 
Somasundaram Ghetty, the maternal uncle 
of defendant 2, and was there held in 
deposit in the individual vilasam of defen¬ 
dant 2 V. RM. K. M. M. Somasundaram 
Ghetty was adjudicated insolvent by the 
District Gourt, South Arcot, in February 
1929 and his estate including all the assets 
of tbe Villupuram firm vested in the appel¬ 
lant herein, the Official Receiver, South 
Arcot, who was defendant 3 in the suit. 
Somasundara died in 1932 and soon after 
his death Deivanai Achi initiated proceedings 
before the Official Receiver for recovery of 
BS. 40,324-5-6 made up of the said sum of 
RS. 6149-6-3 and accrued interest Rs. 86,180-16.3 
claiming that “according to the custom of 
our community the money payable to me 
should be deemed as a trust fund for legal 
purposes’* and should be paid in full. The 
Official Receiver rejected the claim on the 
grounds that it was not satisfactorily made 
out, that there was no trust and that the 
claim was barred by limitation. Deivsnai 
Aohi filed a petition, O. M. P. NO. 469 of 
1932 by way of appeal to the Insolvency 
Court. Agreeing with the Official Receiver, 
the learned District Judge dismissed tbe 
petition on 20th November 1933 and there- 
^on Deivanai Aohi preferred an appeal, 
^ A. o. NO. 90 of 1934, to this Oourt. 
the pendency of that appeal Deivanai died 
in November 1935, and the present plaintiCf 
as her son applied to this Court in C. M, P. 
NO 175 of 1936 to implead him as the legal 
representative of hia deceased mother alleg- 
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ing that “according to the custom prevailing 
among the Nattukottai Chetties I am the 
sole heir to the stridhanam amounts left by 
the deceased” and that he was willing to 
implead Thenanimai Achi his sister as a 
party respondent “to avoid any possible 
dispute from the respondent.” The applica¬ 
tion was ordered and the plaintiff was added 
as appellant 2 and Thenammai Achi as 
respondent 3 in the appeal. On 1st October 
1937 this Court agreed with the District 
Judge that Deivnnai Achi failed to prove her 
claim and dismissed the appeal without 
going into the question of limitation. 

[3] The plaintiff now sues in the Court of 
the Subordinate Judge, Devakottah, for the 
recovery of the same amount, viz., Rupees 
5143-G.3 with interest up to date of suit on 
substantially the same allegations except in 
regard to two particulars. He now alleges 
that the trust created in respect of the 
stridhanam moneys was, according to tho 
custom of the Nattukottai Chettiar com¬ 
munity, for “the benefit of Deivanai Achi 
and her male children and, in their absence, 
her female children,” and that after the 
death of Deivanai Achi in 1935 ho became 
“the sole beneficiary under the trust.” In 
other words, he claims that he became 
entitled to a joint interest in the fund even 
during the lifetime of his mother under tho 
very terms of the original gift. These terms, 
admittedly, wore never expressed or reduced 
to writing but are, it is said, to be implied 
from tho custom alleged. He further avers 
that he discovered only in December 1038 
that Somasundaram Chetti, either in collu¬ 
sion with defendant 2 and Muthiah Cliotti or 
otliorwisc, purported to adjust tho trust 
moneys towards debts owed by them to 
Somasundara’s firm by making fraudu¬ 
lent entries in the accounts and thereby 
committed a breach of trust. The plaintitf 
claims that bis cause of action dates from 
such discovery. 

[i] Defendants 1 and 2 did not con. 
test tho suit, but defendant 3 representing 
the estate of Somasundaram Chetti filed a 
written statement pleading, inte)- alia, that 
the suit, so far as he was concerned, was not 
maintainable without the j^ermission of the 
Insolvency Court which has refused perrais- 
sion, that the claim was barred by limita- 
tion and that it was res jndicata by reason 
of the decision in tho claim proceedings 
instituted by Deivanai Achi in the Insol- 
vency Court. Issues C, 7 and 8 wore raised 
on these pleas and were tried as prelimi. 
nary issues, tho parties being allowed to 


file such documents as they relied upon in 
regard to these issues. The Court held that 
the plaintiff’s claim was barred as res judi¬ 
cata and that the suit was not maintain¬ 
able in the absence of permission by the 
Insolvency Court. It accordingly dismissed 
the suit without considering the other 
issues arising in the case. 

[5] The plaintiff thereupon appealed to 
this Court which by its judgment dated 28th 
April 1943 set aside the dismissal and re- 
manded the suit to the trial Court to be 
decided on the merits. The Court pointed 
out that the plaintiff’s case was different 
from tho case set up by his mother who 
averred that the trust fund was her own 
stridhanam, w'hereas the plaintiff now 
claimed that the trust fund was constituted 
for the benefit of the issue of the marriage 
as well as of the mother. The jilaintiff there¬ 
fore did not claim the money through his 
mother and the doctrine of res judicata 
had no application. The Court further held 
that no leave of the Insolvency Court w’as 
required as the suit bad boon filed on the 
basis that there was a trust fund in the 
hands of Somasundara tho insolvent and 
that the plaintiff w'as entitled to a charge 
on the assets of tho entire estate now vested 
in defendant 3. The i>laintiff thus claimed 
to be a “secured creditor” as that term was 
defined in S. 2 (e). Provincial Insolvency Act 
and no leave was tborefore necessary under 
S. 28 of tho Act. 

[6] After tho remand both sides filed 
additional documents and tlic plaintiff exa¬ 
mined four witnesses including himself. No 
oral GvidencG was adduced on tlie side of 
defendants. Tho learned trial Judge has 
now found all tho other issues in favour of 
tho i)laintiff and docroed tho suit as prayed 
for with sundry directions regarding the 
court-feo payable to tlio Government as the 
suit was filed in forma pauperis. Prom 
this decree defendant 3 has brought this 
appeal. 

[7] The main question involved in tho 
appeal relate.s, as already stated, to the 
custom alleged l)y the plaintiff in regard to 
stridhanam gifts made to a Nattulcottai 
Chetty woman. Tiio custom is stated in 
para. 3 of tho plaint in these terms: 

fH] “It is customary in Ibe Nattukoitai Chetty 
cottnnunity to winch the pnrlie.s lulnu- for tho 
pitrrnts of a j-irl to give lier nioncv pro.<i.nts {stri- 
tlhniiaiii) hoth at the time of I...,' marriu-e and 
-ubsciiuontly whenever thoi-. i-: any cv.‘iit"t.f im- 
IKn-Uiicc eilJier in her htmily .-r h. r iui-^bancPs 
faiiiily, and ii in tbe i u.-roin atui to hand 

over &uoh uiunoy in the shiipL; of each or Uundiei 
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to tiae senior member of the fanaily of the girl's 
husband and to vest the same in them to be held 
in trust and invested for the benefit of issues of 
the marriage, i. c., male children and in their 
absence females, with a right of reversion to her 
parents in the event of her dying without issue. 
It is also usual for the said moneys to be invested 
in the vilasam of the husband out of respect and 
courtesy.” 

[9] Though the trust is stated here to be 
for the benefit of the children and the mother 
is not mentioned as a beneSciary, it is 
admitted that she also has beneficial interest 
in the fund. 

[10] It is common ground that no instru¬ 
ment of trust was executed, nor was any 
trust expressly declared at the time of the 
gift. The trust has to be inferred from the 
conduct of the parties and the surrounding 
circumstances. The law of trusts is codified in 
this country in the Trusts Act (2 [If] of 1882), 
and under S. 6 of that Act there can be no 
trust unless the beneficiary is indicated with 
“reasonable certainty.*' Who then is bene¬ 
ficiary of this alleged trust ? According to 
the plaintiff, it is not only the bride to 
whom the presents were made as stridha- 
nam but also others to be ascertained accord¬ 
ing to alleged custom of the community. 
It seems to us that no trust can be said 
to have been effectually constituted where 
the beneficiaries are left to be determined 
'by invoking a custom. 

[11] Assuming it, however, to be possible 
Ito create such a trust, it is necessary to 
see whether the custom which is at variance 
with the Hindu law governing women’s 
rights in their stridhanam has been estab¬ 
lished by clear and unambiguous evidence 
'and has been shown to be so ancient, 
luniform and well-recognised as to have 
Ibecome part of the consciousness of the 
•community. The burden of proof rests on 
|the plaintiff who sets up the custom in 
derogation of Hindu law. In examining 
the evidence these principles have to be 
borne in mind. 

[ 12 ] Two witnesses have been called to 
IDi'Ove the custom. Muthukarupan Chet- 
tiar {p. w. 2), the .plaintiff’s grandfather’s 
younger brother, says: 

[13] ” The stridhaDam amounts are always 
credited iu tbe husband’s name. The wif©^ has 
no right to spend tbe money. On failure of issue 
the money reverts to the bride’s family .... A 
woman who is giveu stridhanam has no right to 
spend the stridhanam moneys as she pleased when 
she has issue. During tbe woman’s life the stri- 
dhanam moneys ounnot be taken by her sons. 
Tbo woman has only tbo right to oolleot tbe 
money, but not to upend the money if she has 
heirs. She can spend tbo money whore she bQQ 

heirs but should duly aeoount to tbe oblldten for 


the amount. I am not aware of any Nattukottai 
Chetti oonteadlog that his mother is not entitled 
to her stridhanam amount. ” 

[ 14 ] The other witness Subramaniam 

Chetti (p. W. 3) says: 

£15] “ Stridhanam is given to girls at the time 
of their marriage in our community. It is mostly 

given in the shape of bundles. 

hundies are usually given to be treated as astM 
(f-uod) for tbe girl and for tbo children born of 
the marriage. The husband has no manner of 
right to the said money. The girl has no right to 
spend tbe money as she pleased but, if the con¬ 
dition of the family requires money to be spent 
and if there is issue for whom it has to be spent, 
she can do so with the consent of her parent s 

family.A wife is entitled to insti^to 

a suit herself for recovery of the money, bhe 
has no right to make a gift of the money. There 
is no such custom. If she makes a gift of it tnat 
gift would not be valid. Until she has children 
she or her husband has no right to the amoun^t. 
If sb© wanted to dispose of it by gift, etc-, sne 
would have to obtain the consent of her parents 
family. For expenses of the family or for ex¬ 
penses of the marriages of her children she has 
absolute right to spend the money as she Plea^d, 
and it is unnecessary for her to obtain the con 
sent of her parents’ family. ” 

[16] It will be seen that the evidence of 
these witnesses as to the respective righte 
of a woman and her children in the 
dhanam money is vague, discrepant and 
contradictory, and in some respects also 
inadmissible as the witnesses have been 
made to answer what appear to be ques¬ 
tions of law. They make no differentiation 
between the male and female issue of the 
marriage. While the evidence may mdi- 
cate a general consciousness m 
munity that the stridhanain fjmd should 
enure also for the benefit of the children 
born of the marriage, a consciousn^ 
evidently due to the well-known fact that 
a Nattukottai Chetti woman rarely stands 
her stridhanam money but allows it to 
accumulate with the accretions of J^temst 
as she is usually well looked after in he. 

huBband-s family, it 

establisbrng any speoiBc and ® 

a share m thereto as a 

having during her life has 

V,°e^proved ^^And though numerous suits 
b^Nattukottai Chetti women for >^ecovery 
ot their stridhanam moneys have come 
before the Courts from time to time, m no 

oaB^ has it been ebown that the eons or 
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daughters were joined as parties interested 
in the subject-matter as on© would expect 
to hud if the alleged custom were so well 
established and recognised in the com¬ 
munity as the plaintiff would have the 
Court believe. Indeed, the plaintiff’s own 
conduct in relation to his mother’s claim 
inoceeding does not support his case. 

[17] Mr. Gopalaswami Aiyangar drew 
our attention to several decisions of this 
Court which he claimed were instances 
where the custom was judicially recognised 
and acted upon. It is on the strength of 
some of these decisions rather than on the 
evidence adduced in the case that the 
learned Subordinate Judge appears to have 
upheld the custom. We find, however, on 
a close examination of these cases that 
none of them lends any support to the 
custom now set up by the plaintiff. In 1937 
M. w. N. 493^ the mother herself sued for 
recovery of her stridhanam moneys from 
the assets of her husband in the hands 
of bis assignees in insolvency. She claimed 
the amount (principal and interest) in full 
on the ground that her father-in-law, to 
whom the sums were originally handed 
over by her parents, and after his death 
her husband, held the fund as trustees and 
that it could be traced into and formed a 
charge on the assets. In support of the 

trust put forward she pleaded : 

[18] “That it is the practice and usage to band 
over such moneys to the senior member of the 
family of the girl’s husband and to vest the same 
in him to be held by him in trust for the girl 
and her issue by the marriage with a right of 
reverter to her parents in the event of her dying 
without issue.” 

[19] The learned Judges remarked that 
the finding \>y the trial Court in favour of 
the plaintiff as to the custom alleged by her 
was supported by clear and overwhelming 
evidence and was indeed not questioned 
before them. Dealing with the point as to 
whether the plaintiff’s fathev-in-law became 
a trustee in respect of the amounts of the 
bundles handed over to him, they observed : 

[20J “The evidence shows that moneys in the 
form of hundies arc given at the time of the 
maiiinge by tlie bride’s parent’s family into the 
hands of the father-in-law of the bride for invest¬ 
ment in business /or the benefit of the bride 
and the children that man born to her after 

the marriage .The amounts are to bo allowed 

to accumulate by lending them out for interest 
and the aggregate of the principal amounts and 
interest is payable on demand to the bride for 
the use of herself and her children." (Italics 
ours). 

__r2l]_Two tilings must be observed in 

l' (’37) 1937 "m;'\V. nV 1937 Omcraf AssigTiee. 

Madras v. Mutbyee Aebii 


relation to this case. In the first place, 
no question arose as to the rights inter se 
between the mother and her children in 
regard to the stridhanam. The dispute was 
as to whether a trust had been created at all 
and not as to who were the beneficiaries. The 

learned Judges stated their conclusion thus : 

[22] “In these circumstances wc have no doubt 

that the hundi amounts received by defendant 
I’s father must bo viewed as constituting a trust 
fund in favour of the to be held by 

defendant I’s father as a trustee for her henejii'* 

(Italics ours). 

[23] As this passage is somewhat incon¬ 
sistent with the earlier one quoted above 
as there is no reference to the children of 
the marriage, we sent for the records 
the case and perused the evidence adduced 
in regard to the custom put forward. Al¬ 
most every witness examined on the point 
made it clear that the stridhanam amount 
belonged to the bride and was payable to 
her whenever she made a demand for pay¬ 
ment, that it would be taken by her children 
after her death and that it would revert 
to her parents’ family if she died without 
issue. Such being the evidence before the 
learned Judges, the statement in general 
terms in the earlier passages that the stri. 
dhanarn fund was held for the benefit of 
the bride and her children cannot reason¬ 
ably be taken to moan that the children 
bad joint rights in the fund even during 
the lifetime of their mother. The learned 
Judges could only be taken to have meant 
that the fund would in the ordinary course 
enure to the advantage of the mother as 
well as her children, the beneficiaries taking 
not jointly but successively. In the second 
place, even if the statement were to be 
taken as indicative of the co-ownership of 
the mother and her children, it would be 
of no assistance to the plaintiff in this case 
as the custom set up by him postulates 
joint rights in the male issue alone to the 
exclusion of the female issue. It is true 
that in some cases it has been held that, 
according to the custom of tho community, 
the stridhanam passes on the mother’s death 
to her male issue and it is only if she dies 
leaving no such issue, that it passes to her 
daughters. But this cannot be regarded as 
supporting or rendering probable in any 
way tho existence of joint rights in the son 
to tlie exclusion of the daughter during 
the motiiers life. As pointi'd out in 57 
M. Ti. .T. 817,^ you cannot establish a custom 

2. ('30) 17 A. I. P, 1930 Miul. 1 'j 9 : r>-l 1. C. 

131 : 57 iM, Ti. J. 817, pii.liMiiuppa <'in(ti?U' V( 

Oljookftlinijaiji Chetu. 
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by evidence of similar or analogous customs 
or enlarge a proved custom by parity of 
reasoning. The only proof of custom is the 
evidence of that custom and no other. 

[24] The other decisions relied on for the 
plaintiff viz., 67 M. L. J. 317,® 1941-2 M. L. J. 
558^ and 1944-1 M. L. J. 38,® do not advance 
the plaintiff’s case any further. In none 
of them did any question arise as to the 
rights inter se between the mother and her 
children. General language used as to the 
stridhanam fund being intended for the 
benefit of the bride and the children to be 
born of the union is not inconsistent with 
the mother taking as the sole beneficiary 
and her sons or daughters, as the case may 
be, succeeding her as her heirs. 

[25] On the other hand, in S. No. 242 
of 1939, Krishnaswami Ayyangar J. held, 
after an elaborate review of the evidence in 
the case and the decisions referred to above, 
that no such custom as is now put forward 
by the plaintiff was established. 'Tn a loose 
sense,” observed the learned Judge, 

[26] “the stridhanam money may be described 
as a provision in the nature of a family settlement 
inasmuch as the families both of the bride and 
the brideRroom join in making presents which 
enure directly no doubt to the benefit of the bride 
but indirectly and ultimately for the benefit of her 
children and even perhaps of her husb*and. But 
none of the cases in this or in the Subordinate 
Courts of the Presidency has so far recognised a 
custom by which the bride is to have no beneficial 
interest in her stridhanam money,” (the custom 
was put forward originally in that case, as here, in 
that extreme form) “or if she has she must share 
it with her Own children even during her life.” 

[27] In A. s. NO. 360 of 1942 this Court 
upheld the right of a Nattukottai Cbetti 
woman to dispose of her stridhanam by will 
and held that a custom alleged to the con¬ 
trary was not proved. The learned Judges 
afiirmed the decision of the Subordinate 
Judge of Sivaganga who, after an exhaus¬ 
tive discussion of the voluminous evidence 

in that case, recorded his conclusion thus: 

(26j “Nattukottai Cbetti women take their 
stridhanam same as under the Hindu law; origi¬ 
nally invested with suitable bankers who are re¬ 
lations, it carries good rates of interest and is 
payable to the woman herself on demand, whether 
she has issue or is issueless; her powers of disposi¬ 
tion inter vivos by gifts, presents and endowments 
for charitable or other objects ore unquestionable 
and liavo not been shown to have be en repudiated , 

3. ('34) 21 A. I. R. 1934 Mad. 621 : 152 I. C. 

293 : G7 M. L. J. 317, Mntburaman Chettia'r v. 

Perinnnan Chottiar. 

4. (’41) 28 A. I. K. 1941 Mad. 841 : 200 I. O. 

357 : 1941-2 M. Ii. J. 558, Palaniappa Chettiar 

V. Nachiappa Chettiar. 

5. (’44) 31 A. I. R. 1944 Mad. 256 : 280 I. C. 

117 : 1944-1 M. L. J. 38, Subramania Iyer v. 

Bivakumi Aohi. 


it follows as a necessary and inevitable oorollaiy 
that she has powers to bequeath, even as Unna- 
malai Achi has done in the present suit, and no 
custom in derogation of any of the above rights 
has now been established.” 

These decisions are inconsistent with the 
custom set up by the plaintiff. 

[29] If then the plaintiff has failed to 
prove that he was a joint beneficiary in his 
own right under the trust constituted in 
respect of his mother’s stridhanam, he can 
only be regarded as claiming through her, 
and his present suit to recover the seme 
amount which his mother sought to recover 
in the claim proceedings in the insolvency 
Court instituted by her and continued by 
him unsuccessfully as her legal represen¬ 
tative in this Court, must fail. As has beeu 
stated, it was held in those proceedings that 
the plaintiff’s mother failed to prove her 
claim on foot of a deposit made on her 
behalf in the insolvent’s firm. That finding 
is conclusive and bars the present claim as 

res judicata, . xt . 

[SO & 31] It is, however, urged that this 

result does not follow for two reasons. In 
the first place, the discovery of the alleged 
fraudulent adjustment of the stridhanam 
amount in the accounts of the insolvent s 
firm towards the amount due to that firm 
from the plaintiff’s father and grandfather 
is said to have given rise to a fresh cause of 
action in December 1938 after the terrnma- 
tion of the previous proceedings. This is an 
obvious fallacy. The decision ot the insol¬ 
vency Court that the plaintiffs mother 
failed to establish that her stridhanam 
amount was held by Somasundaram Chetty 
as a deposit in his firm strikes at the very 
root of the plaintiff’s claim, foi; if there was 
no deposit of the stridhanam in that firm, 
the story of its fraudulent adjustment must 
fall to the ground, and any new cause of 
action, even if one arose, cannot 
plaintiff. Secondly, it was contended that 
the insolvency Court had no jurisdiction to 
adjudicate on the niother’s claim as she 
would, on the allegations in her petition, be 
a “secured creditor” being entitled in law 
to a charge on the assets of the firm in the 
hands*of the receiver in insolvency and her 
rights as such were not affected by the ii^ 
solvency proceedings. Reliance was 
on S. 28 (6), Provincial Insolvency 
which provides that the power of a ..v 
creditor “to realise or otherwise 
his security” is not affected by 

adjudication. We see no force in tms - 

ment. It is to be noted that the plain i 
motbec was not in the position of oycu* 
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nary secured creditor bolding a mortgage or 
charge on any specific asset of the insolvent. 
If her case that the stridhanam was a trust 
fund in the hands of Somasundaram Chetty 
was true she would in law be entitled to a 
charge on the total assets of the insolvent 
out of which she could claim to be paid in 
full. There was no question of her “realis¬ 
ing” or "otherwise dealing” with her secu- 
rity without recourse to the insolvency 
Court which had control of all the assets of 
the insolvent, and, in fact, she did seek her 
remedy in that Court. The receiver could 
not effectually distribute the assets among 
the unsecured creditors of the insolvent 
without settling the claim of the plaintiff’s 
mother who had applied for payment in full 
of the anaount alleged to be due to her. In 
such circumstances, the matter came pe¬ 
culiarly within the cognizance of the in¬ 
solvency Court and that Court had complete 
jurisdiction to decide the question under 
sub-s. (i) of s. 4 of the Act, and its decision 
is final and binding under sub s. (2) on the 
plaintiff as a person claiming through or 
under her. 

[32] Though this is sufficient to dispose 
of the appeal, we proceed, as the case may 
not stop here, to indicate our opinion on the 
other points argued before us. 

[33] According to the decisions to which 
we have already referred, it must be infer¬ 
red from the conduct of the parties and the 
surrounding circumstances that a trust was 
created in favour of the plaintiff’s mother 
in respect of the proceeds of the bundi 
handed over by her brother to her father- 
in-law Muthiah Chetty at the time of her 
marriage. The evidence shows that the 
bride and her husband were minors at the 
time and that the bride’s brother executed 
the bundi and gave it to Muthiah Chetty 
who was the manager of the family and 
the natural protector of the girl after the 
marriage, for the purpose of investment 
and augmentation with accretions of interest 
as usual among the community. It is also 
clear that Muthiah Chetti invested the 
moneys in his own family money-lending 
business which was then carried on under 
the vilasam YR. M. K. at Madura and the 
amount stood at Ks. 3120-14-6 as on I7th 
Avani Hovilambi coiTesix)nding to Slst 
August 1897. So far, the plaiutiff’s case on 
tho merits is smooth-sailing. It encounters, 
however, somo rough weather at the next 
stage when the plaintiff seeks to prove that 
a sum of Rs, 5143-6-3 out of the augmented 
fund was transferred in October 1909 to the 


A. PR. S. SM. firm belonging to Soma- 
sundaram Chetti and that the latter accept, 
ed the amount with knowledge of the trust 
and subsequently adjusted it towards the 
debt due to him from the plaintiff’s family. 
All that clearly appears is that on 25 th Octo¬ 
ber 1908 Muthiah Chettj' passed a hundi for 
RS. 5143-6-3 to the A. P. R. S. SM. firm. The 
hundi, a copy of which is filed as Ex. B, 
recites that the sum was payable “under 
the settlement made by our Muthappan 
(i. e., defendant 2 ) so as to be credited iu the 
name of thanathii (self).” Somasundaram 
Chetty cashed the hundi and credited the 
proceeds in the vilasam of defendant 2 
(V. RM. K. M. M.) in the accounts cf his 
A. PR. S. SM. firm at Villupuram. On the 
same date, viz. 25th October 1908 another 
hundi for rs. 3500 was given by Muthiah 
Chetti to Somasundaram Chetti’s brother 
Chinniab Chetti who was carrying on a 
money-lending business of his own under 
the vilasam A. PR. S. O. at Tirukoilur. This 
hundi has not been produced but it is re¬ 
ferred to in Ex. G a letter written by Chin, 
niah. The accounts of the A. PR. S. SM. firm 
show that the amount credited in the name 
of defendant 2 swelled to Rs. 6626-7-5 with 
accumulated interest by October 1913 and 
on 16 th of the same month that sum was 
debited to defendant 2 cancelling the credit 
and an equivalent sum was credited in the 
account of defendant 2’s family headed 
VR. M. K. M. (which represents the vilasam 
of Muthiah Chetti), reducing the debit 
balance in that account which had been 
considerably overdrawn. In other words, the 
amount standing to the credit of defen. 
dant 2 was adjusted towards tho debt due 
to the firm from the family of defendant 2 . 

[ 34 J Now, three things must bo establi- 
shed before the plaintiff’s case can succeed* 
( 1 ) The sum of Rs. 5143-6-3 handed over by 
Muthiah Chetti to Somasundara on 25 th 
October 1908 was part of the stridhanam 
fund held by him as trustee for the plain¬ 
tiff’s mother; ( 2 ) Somasundara received it 
knowing it to bo trust money; and ( 3 ) the 
adjustment of 1913 was made by Somasun- 
dara with the knowledge that such appli. 
cation of the trust money was unauthorised 
and constituted a breach of trust. Tlie only 
documentary evidence on which the plaintiff 
relies in support of points ( 1 ) and ( 2 ) is 
Ex. L which, if genuine, would clearly esta¬ 
blish those points. It is said to bo a draft of 
a hundi proposed to bo drawn on iGth 
October 1908 by Muthiah Chetti in favour 
of defendant 2 for Rs. 8643-6-3 “in respect 
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of the stridhanam amount paid to self by 
V. T. M. people (i. e., the family of Deivanai 
Achi*B parents) and in respect of the sundry 
amounts paid in the account, ** the latter 
apparently representing seermurai or small 
presents made to her after her marriage. 
It 'will be seen that the total of the two 
hundis drawn by Muthiah Ohetti on 25th 
October 1908 for Rs. 5143 6-3 and Bs. 3500 
in favour respectively of Somasundara and 
his brother Chinniah is Rs. 8643-6-3, and 
this sum is referred to in Ex. Ij as the 
stridhanam moneys paid by the family of 
Deivanai Achi’s parents. That document 
would thus supply, if it were genuine, the 
only link connecting the sum paid into the 
bands of Somasundara in October 1908 with 
the stridhanam of the plaintiff’s mother, 
apart from the oral evidence to which we 
shall presently refer. Furthermore the docu¬ 
ment, which is said to be in the handwrit¬ 
ing of Somasundara himself, would also 
prove that he was aware that the sum of 
RS.' 5143-6-3 paid to him was part of the 
stridhanam fund. And, yet it was not pro¬ 
duced at the enquiry held by the Official 
Beceiver in the claim proceeding insti- 
tuted by the i^laintiff’s mother in the 
insolvency Court. Muthiah Chetti who ad- 
mittedly conducted that proceeding on her 
behalf and gave evidence (Ex. Vlll) in support 
of her claim, made no reference to any 
such document having been brought ii^o 
existence in the manner now spoken to by 
the plaintiff’s witnesses P. W. 2 and p. Vf. 4. 
It was produced for the first time before 
the insolvency Court when Muthiah Chetti 
was again examined (his deposition is 
marked as Ex. ix) in the appeal against the 
order of the Official Beceiver rejecting the 
claim. It is written on a small scrap of 
paper and is not signed by any one, and 
admittedly no hundi was executed and 
delivered in accordance with its terms. 
There was tlius no particular reason for 
preserving such an inconsequential piece of 
writing for over a quarter of a century. 
Muthiah Chetti who produced it at a late 
stage in the insolvency proceedings, though 
alive, was not examined. His brother 
1 >. w. 2 and the plaintiff’s father, defen¬ 
dant 2, who was examined as P. 4 

both say they were present when the draft 
EX. li was prepared, but while according 
to the one it was written by Chmniah 
Chetti, the other says it was written ny 
Somasundara himself. Chinniah is alive 
but has not been called. Wo have carefully 
compared the writing in Ex. L with the 


admitted handwriting of Somasundara in 
the post script added by him in Bx. F 
written two days later, but we are unable 
to form any definite opinion one way or 
the other. In these oircumsbances, we can¬ 
not but regard Ex. L with the grave 
suspicion. The learned Judge below appa¬ 
rently regarded Ex. Ii as a hundi executed 
by Muthiah Ohetti, for he says Ex. E was 
then executed by the plaintiff’s grandfather 
V. RM. K. M. for the said sum in the fol- 
lowing terms etc.” (para 8). This is an 
obvious error, and it must necessarily have 
influenced his conclusion regarding the 
genuineness of the document. For the rea¬ 
sons indicated we do not, however, consider 

it safe to act upon it. 

[36] Putting aside Ex. L we have, in 
regard to the three points mentioned 
above, only the oral evidence of P. W. 2 and 
defendant 2 (P. W. 4) and the previous 
depositions of Muthiah Ohetti, Exs. 
and IX which appear to have been admitted 
by consent. These witnesses state that the 
stridhanam of Deivanai Achi had, by octo- 
her 1908, amounted to Rs. 8648 6 3, that at 
the instance of her brother’s it was at first 
proposed to invest the whole of it in 
Somasundaram Chetti’s firm and the draft 
EX E for a hundi for that amount was 
accordingly prepared but the proposal was 
then dropped and a portion of the amoun^ 
viz., RS. 6143-6.3 only, was d^osited m 
Somasundara’s firm 

RS. 3600 in the firm of his brother Chinniah 
Chettiar. Exhibits B and G no doubt show 
that these deposits were made, but they do 
not refer to the amounts as the stridhanam 
moneys of Deivanai Achi. The explanation 
of P. -W. 2 that this was “ on account of 
confidence” cannot be accepted as satis¬ 
factory. Chinniah Chetti is said to have 
been present at the time when these trans¬ 
actions took place and is thus m a position 
to give direct evidence on the point, but as 
already stated he has not been examined, 
nor has any evidence been produced to show 
how the sum of Rs. 3500 deposited with 
him on the same day was dealt with subse¬ 
quently. The witnesses examined are near 
relations of the plaintiff. We are not pre* 
pared to hold, on their interested testimony* 
that the sum of Rs. 5143-6-3 deposited m 
defendant 2’s vilasam in Somasundar® 
Chetti’s firm with which defendant 2 a 
his father bad admittedly larg® 
of their own, was part of Pe^anai AC i 
stridhanam amount and that Somasun a 
received it as such. 
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C3G] l^'ven assuming that to bavo been 
the case, two further questions remain to 
be answered. Did Somasundara know or 
have reason to believe that Muthiah Ghetti 
or defendant 2 was committing a breach of 
trust in authorising, as one or both of them 
must be taken to have done, the adjust¬ 
ment of the stridhanam moneys towards 
their private debts? If so, would the plaintiff 
be entitled to payment in priority with a 
charge on the total assets as claimed by 
him, or only to rank for a dividend with 
the other creditors of Somasundara in the 
insolvency proceedings ? 

[37] As regards the first of these ques¬ 
tions, on the assumption made above, the 
burden of proving that Muthiah Ghetti had 
authority to apply the trust-money in pay¬ 
ment of his private debts would lie on 
Somasundara now represented by defendant 
3: vide I.E. B. (1941) Mad. 175.° P. W. 2 sta¬ 
tes that when the stridhanam bundi was 
given to Muthiah Ghetti there was no 
agreement as to how it should be invested. 
He says, however, that it is the usual 
practice to invest it either in the bride’s 
family firm or the bridegroom’s family 
firm or with third parties. In the present 
case the money remained invested without 
any one concerned raising any objection, in 
Muthiah Chetti’s family firm till October 
1903 when it was deposited in the A. PR. 

5. SM. firm of Somasundaram Ghetti. It- 
may therefore bo inferred that Muthiah 
Ghetti had authority to invest the trust 
money in his own family firm. The adjust¬ 
ment entry dated icth'October 1913 in the 
account of Somasundara’s firm. Ex. K- (i), 
says “received from V. RM. K. M. M. after 
crediting towards letter.” Asked to explain 
what the letter referred to was, defendant 2 
denied that there was any such letter. This 
denial cannot be accepted as true. It was 
probably the letter whereby Muthiah Ghetti 
and defendant 2 in whose name the amount 
had been credited authorised the adjust¬ 
ment in reduction of their overdraft. The 
account also shows, and it is admitted by 
defendant 2 , that there was a settlement of 
account on 25th April i9iG, defendant 2 and 
his father executing a promissory note for 
Rs. 20,171 in favour of Somasundara for the 
balance then found due in respect of the 
dealings between their firms. While it is 
thus clear that the adjustment of 1913 was 

6. (•41) 28 A. I. B. 1941 P. C. 1 : I. L. R. (1941) 
Mad. 175 : I. L. R. (1941) Kar. P. C. 1 : 67 
I. A. 448 : 192 I.C. 1 (P. C.), O. RM. O. M. SP. 
lirm V. Nugappft Cbettiar. 


effected with the knowledge and concur¬ 
rence of defendant 2 and his father, there 
is nothing to show that the money was re¬ 
placed in their family firm either by depo¬ 
siting cash or by otherwise augmenting its 
assets. Defendant 2 states that the ac- 
counts at Devakottah, the headquarters of 
the family business “must be with my 
father.” These accounts may throw light on 
how the stridhanam was dealt with in the 
family accounts after the adjustment afore¬ 
said. But they have not been produced. We 
are asked by the appellant’s learned counsel 
to infer that if the accounts had been pro¬ 
duced they would have disclosed a replace¬ 
ment of the fund, in which case the 
adjustment would not be open to attack. 
We are not, however, prepared to draw any 
such inference in the circumstances of this 
case. It is in evidence that the family for¬ 
tunes began to decline from 1903 or 1909 
when Muthiah Ghetti started the construc¬ 
tion of a house on an expensive scale, 
though the actual crash came some time 
later, defendant 2 being adjudicated insolvent 
in 1923 and his father Muthiah in 1928. In 
1916 we find, as stated already, defendant 2 
and bis father executing a promissory note 
for a large sum in favour of Somasundaram 
even after the adjustment of 1913. In such 
circumstances, we are unable to infer from 
the non-production of the family accounts 
relating to the period in question that the 
amount adjusted in Somasundara’s accounts 
must have been replaced in Muthiah Chet¬ 
ti’s family firm. Nor can we hold that 
Somasundaram Ghetti who was the ’mater¬ 
nal uncle of defendant 2 and presumably 
knew the financial condition of Muthiah 
Chetti’s family could have reasonably be¬ 
lieved that the amount adjusted was being 
replaced and there was no breach of trust. 

[38] What then is the legal position ? 
Proceeding on the same assumption, viz, 
that the hundi for Rs. 5143-C-3 was part of 
the stridbauam fund and that Somasunda- 
ram Ghetti received it knowing it to be such 
it cannot be said that Somasundara himself 
became a trustee in respect of tlie money 
when ho received it in 1908. He was only a 
banker accepting a deposit with notice of the 
trust. Mr. Gopalaswanii Ayyangar, however, 
argued on behalf of the plaintiff that the 
adjustment of 1913 amounted to a transfer 
of the money to Somasundaram Ghetti and 
that the plaintiff was entitled to trace and 
follow it into the general assets of Soma¬ 
sundara now in the hands of defendant 3 
with a right of lien on the total assets. Wo 
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cannot accede to this contention. It is true 
that the adjustment and set-off effected by 
Somasundara could not, in view of what we 
have said, bind the plaintiff as the beneficiary 
of the trust fund and that Somasundara 
would be liable to refund the money depo¬ 
sited with him. But we cannot agree that 
Somasundara would, on that account, be in 
a worse position than he was in before such 
adjustment, as regards the quantum of his 
liability. Prior to tbe adjustment the depo¬ 
sit, albeit of trust money as such, created 
only the relation of creditor and debtor 
between the trustee, Muthiah Chetti and his 
banker Somasundara : ((1848) 2 H.L.C. 28 ^) 
and there would be no question, on the 
latter’s bankruptcy, of the trustee tracing 
or following the money in tbe hands of the 
assignee in insolvency, as the money was 
jmrt of Somasundara's estate and vested as 
such in the assignee. The fact that Soma¬ 
sundara set off bis liability as a banker to 
repay the trust money against a private 
liability of the trustee to himself knowing or 
having reason to believe that the trustee 
was committing a breach of trust cannot 
improve the position of the beneficiary. If 
a trustee is not entitled to a tracing order 
in his banker’s insolvency, not because of 
any difficulty of following money into a 
debtor and creditor account like a banker’s, 
for such difficulty is got over in equity by 
declaring a charge {see 1914 A. C. 398)®, but 
because the trustee depositor is only entitled 
to payment pari with the other 

unsecured creditors of tbe banker who bad 
no notice of any broach of trust when be 
received tbe deposit, it is difficult to see on 
what principle a set-off by the banker in the 
circumstances supposed of bis liability to 
repay against a private debt of the trustee 
could entitle the cestui que trust to pay¬ 
ment in full with a charge on tbe total 
assets in tbe hands of the assignee. The set¬ 
off' would, of course, not bind the cestui que 
trust who might sue to have the fund 
replaced if there was no bankruptcy, but 
against the assignee be would be entitled 
only to a right of jjroof. It would be 
different if instead of a set-off, the banker 
bad actually received trust-money in pay¬ 
ment of his debt with notice of the trust. 

[39j It follows that the plaintiff is not 
entitled to claim as a secured creditor with 
a charge on all the assets of Somasundaram 

7. (1848) 2 11. L. C. 28 : 13 L. J. Ch. 182, Edward 
Thomas Foley v. Thomas Hill. 

8. (1914) 1914 A. C. 398 : 83 L. J. Ch. 465 ; 111 
L. T. 1, Sinclair v. IBrougham. 


Chetti in the hands of defendant 3, and the 
present suit brought on that footing without 
the leave of the insolvency Court is also not 
maintainable. 

[40] There remains only the question of 
limitation. Assuming, again, as we must 
for this purpose, that Somasundaram Chetti 
accepted a deposit of trust-money with 
knowledge of the trust as an investment 
in his firm, he did not, as already observed 
become a trustee of that money in the strict 
sense of that expression and s. 10 , Liimita- 
tion Act, cannot therefore apply. It has 
been recently held in 1943.2 M. L. j. 339® by 
a Division Bench of which one of us was a 
member that the word "trust” is used in 
S. 10 , in the same sense as in the Trusts Act 
(2 [III of 1862) and that the expression "vested 
in trust" implies that the ownership in the 
property has been conveyed to the person 
referred to in tbe section. The learned 
Judges reviewed the earlier cases on tbe 
subject and expressed their disagreement 
with the observation (which they regarded 
as an obiter dictum) in 44 M. L. J. 431^® that 
the expression "trust for a specific purpose" 
in s. 10 was merely a more expanded mode 
of expressing the same idea as "express 
trust” in Knglisb law. In view of this ruling 
the decision of Gentle J. in 1941-2 M.L.J. 
which was based on English decisions and 
the view expressed in 44 m. L. j. 43i’® cannot 
be considered to be good law. The learned 
Judge there held that a deposit made by the 
father of a girl of moneys given to her as 
atridbanam with his natural born son who 
had been adopted into a stranger family 
and was carrying on business as a banker, 
constituted the depositee as "express trustee” 
of the money and that S. 10 applied to a suit 
for its recovery. 

[4l] It was next argued that Art. 120, 
Limitation Act, applied to the case, and the 
fraudulent adjustment of 1913 having been 
discovered by the plaintiff only in 1938, the 
suit brought in April 1939 within six years 
of such discovery was well within time. It 
is now settled by the decision of the Privy. 
Council in I. L. R. (1941) Mad. 175,® that al 
suit to recover trust property from a per¬ 
son who has taken it with notice of the trust! 
by a transaction with the trustee whichl 
was a breach of trust on bis part and with) 

9. (’43) 30 A. I. R. 1943 Mad. 691 : I I* B (1944) 
Mad. 204 : 212 I. C. 518 : 1943-2 M. L. J. 339, 
Cbidambara Vinajagar Devasthanam v. Chidam¬ 
baram Chettiar. 

10. (’23) 10 A. I. R. 1923 Mad. 678 : 72 I.C. 842: 

44 M. L. J. 431, Kisbtapim Chetti v. Lakshmi 
Ammal. 
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notice that it was a breach of trust, is 
governed by Art, 120, Limitation Act, and 
time begins to run from the date when the 
plaintiff had knowledge of- the transaction. 
The Court below has apparently accepted 
the plaintiff’s evidence that be became 
aware of the adjustment in Somasundara’s 
accounts only after the termination of the 
claim proceeding instituted by his mother 
in the insolvency Court. This finding was 
attacked before us. It was pointed out that 
the plaintiff’s grandfather and father, de. 
fendant 2, must have been parties to the 
transaction and the plaintiff must have be¬ 
come aware of it even before his mother 
instituted the claim proceeding in the Insol¬ 
vency Court in March 1932, and that refer- 
ence to the transaction must have been 
deliberately omitted in that proceeding be¬ 
cause it would have placed Muthiah Chetti, 
who conducted it on behalf of the plaintiffs 
mother and was her principal witness, in a 
difficult position. Our attention was drawn 
to the statement in the Official Receiver’s 
order dated 26th September 1932 rejecting the 
mother’s claim, wherein he stated that her 
vakil had the entire accounts examined in 
his office, and stress was laid also in 
tins connection on the non.examination of 
Muthiah Chetti in the present suit. While 
appreciating the force of this argument, wo 
are not prepared to differ from the learned 
Subordinate Judge on a point which turns 
largely on the oral testimony of the plain¬ 
tiff and his father, in the absence of any 
positive evidence to show that the plaintiff 
knew of the transaction more than six years 
before be brought the suit. We accordiugly 
bold fbat if the plaintiff’s claim is other¬ 
wise well-found, it is not barred by limita¬ 
tion. 

[42] In the result, wo allow the appeal 
and dismiss the suit, so far as the appellant 
is concerned, with costs here and in the 
('ourt below. The respondent will pay the 
Court fee due to the Government. Provision 
will also bo made for the inclusion of the 
costs of A. S. NO. 204 of 1941. 

C.R.K./D.Ii. Appeal allowed. 

f Case No. ’262] 

A. LR. (33) 1946 Madras 629 

Somayya and Yahya Ali JJ. 

SiihhciTciya, Ciou7i(la,Ti- . Appollant v. 

Samiappa Goznidan and others _ Nes- 

pondents. 

Second Appeal No. 2147 of 1944, Decided on 
3-1-1946. against decree of Sub-Judge, Coimbatoce. 
in A. S. No. 179 of 1943. 

1940 M/G7 & 63 


Civil P. C.» (1908), S. 47 —A purchasing 
mortgaged property in execution of his money 
decree against mortgagor and obtaining posses- 
sion-Subsequent purchase by B of same pro-, 
perty in execution of mortgage decree — Sym¬ 
bolical possession given to B in execution_ 

Suit by B for actual possession—Suit held 
not barred under S. 47. 


A purchased certain mortgaged property in 
September 1927 in execution of a money decree 
obtained against the mortgagor aiid got into 
possession. B purchased the same property in 1933 
in a sale held on a fifth mortgage in a suit 
commenced on April 1927 and applied in 1934 
for delivery of possession. Symbolical possession 
was given to him in 1937. B thereafter filed a suit 
for actual possession. The trial Court decreed the 
suit holding that S. 47 was not a bar to the Suit. 
The appeal tiled by A was dismissed on the ground 
that A*s purchase was affected by (he doctrine 
of lis -pendens. On second appeal : 


Held (l)6bat the question whether a separate suit 
was barred by S. 47 depended upon whether 
possession was taken in execution department and 
uot on the question of lis pendens. [P 530 C 1] 

(2) That S. 47 was not a bar to the suit as the 
symbolical possession obtained by JJ, the purchaser, 
in 1037, amounted to actual possession so Taras the 
judgment debtor and his representatiTos were 
concerned : 17 M. D. J. 693; {’27) 14 A. t. B. 1927 
Mad. 349 and (’17) 4 A. I. 11. 1917 P. C. 197 lid. 


on. 

Civil P. C_ 


[P 530 C 2J 


(’44) Chitaley, S. 47, N. 19. 

(•41) Mulla, S. 17, P. 191, N. “Exccutim 
purchaser”. 


S. 1 cnlccilesa Iunnijnr — for Apfollaut. 

r. N. Appusieaini Iyer and M. Venlcala-^ 
ramnna Iyer — for Respondents. 

Somayya J. ~ The defendant 2 in the 
suit is the appellant before us. The only 
point which arises for decision in this 
second appeal is whether S. 47. Civil Proce- 
dure Code is a bar to the present suit. The 
(*laintiff-rc3pondent purcliased the property 
in execution of a decree passed on a fifth 
mortgage of the property. The suit on the 
fifth mortgage was commenced on 6 - 4.1027 
and the sale at which the plaintiff becamo 
the purchaser was held on 31-1-1933. The 
defendant 2 purchased the properties in 
((UCation in execution of a money decree in 
o. s. No. 811 of 192-5. The purchase was 
oil 27.9-1927 and he got into possession 
•sometime thereafter. After the plaintiff- 
respondent purcliased the j)roperty on 31 - 
1-1U33, ho applied in 1934 for delivery of 
possession. On account of some obstruction 
possession was not given. Then he filed e! 
A. No. CG of 1937 for delivery of possession 
and a fresh warrant was issued. Kx. p. s 
contains the various orders passed on e. a. 
No. GG of 19-37. We need only refer to tbo 
note made on ll-G-1937. It states: “Delivery 
of item t alone, i. o., s. Nos. 309 and 3io taken 
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by the petitioner.” S. Nos. 309 and 310 are 
itmes 2 and Sin the present suit and they 
are the only items which are involved in 
this second appeal. Ex. P. 3 is the delivery 
receipt passed by the auction purchaser 
and it says that possession was given to 
him by the amin; but it uses the expres¬ 
sion "common possession”. The correspond- 
ing Tamil expression may - mean either 
common or ordinary or general possession. 
The ti*ial Court went into the question 
and held that actual possession was given 
to the auction purchaser and that S. 47 was 
therefore no bar. On appeal the Subor. 
dinate Judge did not record a finding on 
this question, but held that as the purchase 
by the appellant was subsequent to the 
tiling of the suit on the fifth mortgage, the 
purchase,made by the aj)pollant Avas affect¬ 
ed by the doctrine of Its pe7ide?is. He 
thei-eforo dismissed the appeal. 

[2] The question whether a separate suit is 
barred under S. 47 depends upon whether 
possession was taken in the execution 
department and not on the question of 
Us pendens. The question therefore is whe- 
ther there was such possession taken by 
the plaintiff-respondent as would avoid the 
bar under s. 47, Civil P. C. We have 
already referred to E. A. No. 66 of 1937 
and to EX. p. 3. Mr. Yenkabesa Aiyangar, 
learned advocate for the api>ellant, draws 
our attention to the evidence of the plain¬ 
tiff 2_respondent 2, who gave evidence as 

r. w, 2. The statement in the chief exa¬ 
mination is that he and the first plaintiff 
got symbolical delivery in 1937. The evi¬ 
dence of the karnam examined as P. W. i 
is also to that effect. Therefore we shall 
I)roceed on the assumption that the plaintiffs 
got symbolical delivery in 1937. Thereafter 
they filed the present suit for actual 
possession. Even so, we are of opinion that 
b. 47 is not a bar to the present suit. In 
17 M. E. J. 698\ the facts were exactly 
similar. There, as here, symbolical posses¬ 
sion was taken by the plaintiff-decree- 
holder-auction-purchaser and he commenced 
the suit out of which the second appeal 
arose for actual possession. It was con¬ 
tended that s. 244 of the then Code cor¬ 
responding to S. 47 of the present Code 
was a bar. The lower Courts overruled the 
objection and granted a decree. In second 
apix*al it was argued that symbolical 
lX)sses8k>n obtained in the case was a mere 
nullity, that the auction pur chaser was 

1. (’07) 17 M. Ij. .1, 598, Ciovind v. Venkata 
Saslrulu. 


bound to obtain actual delivery in the^ 
.execution department and that, therefore, 
a separate suit was barred by S. 244 of the- 
Code of 1882 . Miller and Munro JJ., refused 
to accept this contention and held that a 
separate suit lay for actual possession. The.* 
learned Judges said this: 

[33*‘There is a considerable body of authority iu- 
the Calcutta High Court for the position, that • 
the delivery of symbolical possession even- 
erroneously operates to give the parson put in 
possession a fresh cause of action and place the - 
judgment-debtor in the position of n trespasser 
(vide for instance 24 Cal. 7162 and the case 
in 22 Bom. 6673 which is on all fours with 
the present case). With the view taken in thes©-- 
cascs w© agree and we are of opinion that the- 
suit was nat barred by limitation by S. 244^ 
CivU V. C.’* 

[4] This decision wasdoubteJ by Devadoss 
J. in 49 M. L. J. 303*. But that decision- 
was reversed on appeal by Wallace and 
Madhavan Nair JJ., in 68 M. L. J. 339.®' 
As pointed out by ^Yallace and Madhavan- 
Nair JJ., the question is really concluded 
by the decision of the Judicial Committee- 
in 34 M. L. J. 97.® The decision in 17 M. L. J. 
598 * was referred to by Wallace and- 
Madhavan Nair JJ., and so also the con¬ 
flicting decisions of the various High Courts. 
We are of opinion that we ought to followf 
the decision in 17 M. L. J. 598* and that 
in 53 M. L. J. 339® and hold that even if 
the resixindent got only symbolical posses¬ 
sion in 1937, it is tantamount to actual 
lx)ssession so far as the judgment-debtor 
or his representative is concerned, and that, . 
therefore, Section 47 is not a bar to the 
present suit. The second appeal fails and 
is dismissed with costs. 

c.r.k./k.s. Appeal disrrdssed. 


(’97) 24 Cal. 715, Harimohan Shaha. v. Baburali. 
(•981 22 Bom. 067, Sbanker. v. Narasingiuo. 

(•II 12 A I B 1925 Mad. 1140 : 86 1. C. 439r 
[9 M. li. J. 303, Kamayya v. BbimorasetU 

r2^)^4 A. I. B. 19-27 Mad. 849 : 105 I.C. 2-43 : 
;4 M L. J- 339, Kamayya. v. Mahalakabmu. 
(•17)'4 A.i:B. 1917 P. C. 197 : 43 I. C. 268 :: 

■ M. L. J. 97 (B- C-). Badhakrishna. v... 

_ A ^ 


[Gase No. 263] 

A. I. R. (33) 19^6 Madras 830 

IjEACH C. j., and Lakshmana Bag J- 

Indo Union Assurance Go., 

pellant. v. T. Srinivasan —^946 
Appeal No. 30 of 1945, Decided on 37-3' 1^ 

from judgment of Kunhiraman J»» 
in O. S. No. 267 of 1944. 

(a) Contract Act (1872), S. — Distinction^ 
between relatioDship of principal ana ag 
and master and servant stated. 
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The differenee between the relationship of master 
and sezyant and that of principal and agent is that 
a principal has the right to direct what work the 
agent has to do; but a master has the further right 
to direct how the work is to be done. [P 532 C 13 

N. V, B. Shan?(aran Bao and Q. Va&ant 
Pax —for Appellant. 

N. Panchapagesa Ayyar —for Respondent. 

L.eaoh C. J. —The appellant is a limited 
liability company which was formed to carry 
on business in life insurance. Its business 
was not a prosperous one and at the end 
of 1943 it was taken over by the Prithvi 
Insurance Co. Ltd., since when its business 
has been run as a “closed one”, which means 
that new policies are not being issued. On 
4.8-1941, the appellant engaged the respon¬ 
dent to act as its “Field Superintendent” 
for a period of 10 years. This merely meant 
that he was to canvass for policies on behalf 
of the appellant with the right to appoint 
persons assist him but to be remunerated 
by him out of his own pocket. His own 
reninncration was to be a commission of 75 
per cent ontlie first year’s premium income 
and 10 per cent on premiums paid by way 
oi renewal. Should the business, introduced 
by him in any 1 year, fall short of Rs. 2,00,OCO, 
the rates of commission on Rs. 1,50,000 
were to be 70 per cent, and 8^} per cent res- 
pectively. If the business did not amount 
to more than rs. i.oo.ooo, the rates of 
commission were to be G5 per cent and 7^ 
per cent respectively. In addition to the 
commission the respondent was to be given 
a “consolidated allowance” of Rs. 75 per 
mensem, payable in advance on the first of 
each month. This allowance was not by 
way of salary. According to the respondent’s 
evidence it was paid to him for expeuses 
incurred for meeting agents, treating them 
and going about. It wa.s anticipated that 
his monthly expenses in this connection 
would be RS. 75. The contract further iiro- 
vided that he should be paid on the first of 
each month i<s. 100 as an advance against 
the commission earned by him. The respon¬ 
dent was left to conduct his canvassing as 
be chose. lie admits that in this respect the 
company had no control over him. 

t 2 j The respondent appointed several per. 
sons as bis sub-agents, but they introduced 
very little new business to the plaintid’. In¬ 
cluding the respondent’s own eflorts only 
seventeen policies were secured, aggregating 
to Rs. 26,000. The respondent was entitled 
by way of commission to the sum of rs. 
360 5-0. liy 30 11-1041 ho had drawn rs. 53G- 
S -0 as commission in advance. 'I’he appel. 
lant’s general manager was one K. S. Rama- 


murthi with whom the respondent was on 
very friendly terms until the beginning of 
December 1941, when they fell out. On i- 
12-1941 the general manager sent a state¬ 
ment of account to the respondent {^bowing 
that he was indebted to the company in the 
sum of Rs. 1,217-15-0 after allowing for the 
commission due to him. In this statement 
the respondent was debited with advances 
which the Company had paid to his sub- 
agents and to one N, S. Mani who had not 
been engaged by him. The respondent pre¬ 
tested, but the general manager maintain¬ 
ed that the advances had been paid v/ith 
the respondent’s consent. It is said that the 
respondent never put his foot inside the 
appellant’s office after the middle of Decem¬ 
ber 1941 and that no business was done 
by him or by hrs sub agents beyond the 
business to which reference has already been 
made. It should bo mentioned that most of 
those policies lapsed in 1942. On 20 - 11-1944 
the respondent bled on the Original Side 
of this Court the suit which has given risu 
to the appeal. He alleged that the appellant 
bad broken its contract with him and ne 
claimed the sum pf Rs. lO.COO by way 
damages. He njaiutained that he would 
have earned this amount if he bad been 
allowed to continue as Field Superintendent 
for tbo unexpired portion of the 10 years. 
He alleged that the general manager hod 
been guilty of sharp xn-actice and that bo 
had done all that w’as incumbent upon him 
to do. 

[3J Tiie suit was tried by Kunhi Raman J. , 
who held that the respondent had not sub¬ 
stantiated his charge of sharp practice on 
the part of the general manager; but he 
considered that the appellant had broktn 
the contract because it had insisted on tLo 
respondent agreeing to a statement of 
account in which he had been wrongly debit- 
ed with advances made by the appellant to 
his sub-agents. The learned Judge found 
that the plaintiff was entitled to a decree 
for damages in the sum of Rs. 3000, on the 
footing that tlie allowance of Rs. 75 por 
mensem w^as in fact salary. He held tho 
date of breach to be the 1.1-1942 when the 
appellant refused to i>&y him the allownnco 
for that month. The sum of Rs. SCOO repre¬ 
sents RS. 75 i^er mensem for 40 months ‘ y 
which time the respondent had obtained 
another apix)intm€nt. The ai)peal is frern 
this decision. The appellant says that ti,.' 
contract was not one of service but of agen. y 
and the learned Judge erred in law in 
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[4] We consider that the appeal is well V. K, Janaki Amma and another — 
founded. The contract was certainly not ' • Appellants 

one between master and servant but one v. 


between principal and agent, and therefore 
damages cannot be granted on the basis of 
the relationship of master and servant. The 
difference between the relationship of master 
and servant and that of principal and agent 
is stated in Halsbury’s Laws of England, 
22 Halsbury’s Law's of England, Hailsham’s 
Edition, at p. 113, to be this: 

[5] “A principal has the right to direct what 
.work the agent has to do; but a master has the 
turlher right to direct bow the work is to be 
5oao.” 

[G] As we have indicated, the appellant 
had no right to direct how the jrespondent 
.should do his w’ork. As the Rs. 75 was not 
salary, but merely an allow'ance to be paid 
to the respondent to meet the expenses 
incurred by him when carrying out his 
duties as an agent of the appellant, it is 
obvious that it cannot be made the basis of 
assessment of damages for a broach of the 
contract in suit. We are not satisfied that 
the appellant was in breach. The cor- 
rospondoucG indicates that the company 
w'as willing to continue to employ the 
respondent. But assuming that the learned 
Judge was right in holding the appellant to 
be in broach, the respondent must show that 
he has suffered damage. The learned Judge 
held that the appellant w'as under no obliga¬ 
tion to accept policies procured by the 
respondent and therefore future commission 
could not bo regarded as a basis for assess¬ 
ing damages. If the respondent had been 
successful in bis agency, he would certainly 
be entitled to damages in the event of the 
agency being w’rongly terminated, but he 
W’as not successful. We have.said sufficient 
to indicate that ho did practically no work, 
that ho introduced very little business to the 
jippcllant, that the little business which he 
did introduce was of a very unsatisfactory 
nature and that in respect of this business 
ho has been paid all that is due to him. The 
respondent has proved no damage and 
therefore in any event he is not entitled to 
a decree. The appeal is allowed with costs 
here and below’. 

c.r.k./g.b. Appeal alloioed. 


Thazhitheranjoli Kozhipra Raman 
Nair and others — Respondents. 

Letters Patent Appeals Nos. 26 and 27 of 1945, 
Decided on 24>4.1946, from judgment of Horwill 
J. Reported in (’46) 33 A. I. R. 1946 Mad. 37. 

Madras Marumakattayyain Act (22 (XXII) 
of 1933), S. 19 — Interpretation — Object — 
Words ’’child or children” refer to legitimate 
child or children only — S. 4. 

In Interpreting S. 19 the Court cannot merely 
have regard to the Marumakattayyain law as it 
stood before amendment by statute. It must have 
regard to the wording of the section and to the 
scheme of the Act. One object of the Act was to 
validate unions between persons governed by the 
Marumakattayyam law, and by reason of it 
conjugal unions arc regarded as valid marriages, 
provided that the formalities reqjj^ired by the 
measure are complied with. Therefore S. 19 must 
be read as applying only to legitimate children 
unless there is an indication in the section or 
elsewhere in the Act that it was intended to apply 
to illegitimate children as well. There is no such 
indication outside the section or in the section 
itself. As the section provides for the “widow” 
participating in the estate of the deceased father 
should he die intestate, the indication is all the 
other way. Therefore, the words “ child and 
children”' in S. 19 refer only to a child or 
children of a marriage recognised by S. 4 of the 
Act and do not include the offspring of a union 
which is not a marriage within the meaning of 
the section: (’41) 28 A. I. R. 1941 Mad. 605, Ttef. 

[P 533 C 2; P 534 C U 

D. A. Krishna Varinr—for Appellants. 

C. K. Viswanaiha Aijijar Oopalan 

I^amhiar — for Respondents. 

Leaoh C. J. —These tw'o appeals raise the 
same question, namely, w'hether the w’ords 
“child or children” in S. 19 of the INIadras 
Llarumakattayyam Act, 1932, refer only to 
a child or children of a marriage recognised 
by S. 4 or whether they include the offspring 
of a union w’hich is not a marriage 
w’ifchin the meaning of the section. The father 
of the appellants, Achuthan Nair, died on 
3-10-1935. The mother of the appellants died 
on 25 - 8 .1929. The union between the father 
and the mother was not registered under the 
Malabar Marriage Act, 1890. The father left 
properties which he had acquired in his 
own right. The appellants filed two suits iu 
the Court of the District Munsif of Calicut 
to recover properties of which their father 
had died possessed. The defendants (the res¬ 
pondents in the appeal) were the karnavan 
and the senior members of the father s 
tarwEid. Under the Marumakattayyam law, 
unamended by statute, the heirs to A.ohu- 
than Nair’s self-acquired properties would 
bo the members of bis own tarwad; but the • 
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appellants say that the provisions of S, 19, 
Madras ^larumakattayyam Act, 1932, have 
completely changed the position and that by 
virtue of it they are their father’s heirs, not. 
withstanding the fact that their parents 
were not married. The District Munsif held 
against the appellants and dismissed the 
suits. On appeal the Subordinate Judge of 
Calicut agreed with the District Munsif. 
The appellants then apj-^ealed to this Court. 
The second appeals were heard by Horwill 
J., who also agreed with the trial Court. The 
present appeals are from tlie judgment of 
Horwill J., under cl. lo, Letters Patent. 

[ 2 ] Before the p-assingof the Malabar Mar. 
riage Act, 1890, a union between a man and 
a woman subject to the Marumakattayyum 
law was never regarded as a lawful mar. 
riage and Ibe offspring of such a union had 
no right to inherit their father’s proi^erty. 
The hardship of the i)ersoi>al law was even¬ 
tually realised and the Malabar Marriage Act, 
ISDG, was i-laced on the statute book. Under 
it a union between a man and a woman 
govoriied by tljo Marumakattayyam or 
Aliasanthana law was recognised as a law¬ 
ful marriage, provided it was ragistered in 
accordance with the provisions of the sta¬ 
tute, and the children wore given rights of 
succession. The ^Madras Marumakattayyam 
Act, 1932, i-Gioaled the Act of 189G com- 
pletely in so far as it was applicable to 
Hindus following tho ISIarumakattayyain 
law of inheritence. Therefore in deciding 
whether tliere has been a lawful marriage 
between a mtin and a woman governed by 
the Marumakattayyam law, the Court must 
now only’ have regard to the new Act. 
Section i of the Act of 1932 states what con¬ 
jugal unions are to be deemed to bo legal 
marriages. A conjugal union of a Maruma- 
kattayi female with a male belonging to the 
same community or a male belonging to 
another community’ shall he deemed for all 
purposes to be a legal marriage, if the imr- 
ties to tho union are not related to each other 
in such degree of consanguinity or afljnity 
that conjugal union between them is pro- 
hibitod by custom or usage, and the union was 
openly solemnised in accordance with cus¬ 
tomary ceremonies, if any, before the date 
on which the Act came into force and w’as 
subsisting on that date, or was solemnized 
in accordance with customary’ ceremonies on 
or after the date on which the Act came into 
force or was registered as a marriage under 
the Malabar Marriage Act, 1896, and was 
subsisting on the coming into force of the 
new Act. The Madras Marumakattayy’am 
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Act came into force on l.S-1933. Section 6 
of the Act states that during tho continuance 
of a prior marriage which is valid under 
S. 4, a marriage contracted by either of the 
parties on or after the 1.8-1933, shall be 
void. It also provides that after that date a 
marriage contracted by a male with a 
Marumakattayi female daring the continu. 
auce of a prior marriage of such male shall 
be void, notwithstanding that his personal 
law permits of polygamy. Section 19 falls in 
chapter iv which relates entirely to intes¬ 
tate sncces.sion. The seciion reads as follows: 

[ 3 ] hero the iutcrjfate bas left suiviviug Lim 
achild or children or a lineal descendant or descen¬ 
dants In the female line Ibrongb a ilcc.-a-ctl dacii^h. 
ter or daiigbtors or both, and also bis inotber'^or 
a widow or widows or both bis molbcr and a 
widow or widows, the whole of the property shall 
belong to them. In tho ab.senoo of the mother .and 
widow, the whole of the property shall belong to 
the child or children and such lineal descend;'!^ or 
descendants; and in the absence or ibe mother 
widow and child, the whole of the property shall 
belong to such Iinen.1 descendant or descendants." 

Cl] Tho argument of the apiK-llauts is 
that tlie voids "child or cliildi'tii” apply 
illegitiniato as well as legitimate issue, aud 
emphasis bad been laid upon the observ.r. 
tions of Lord Westbury iu lO M. l. .A, 277^ 
where be said that according to iiatiual 
law, the children of a man mean the i.ssue 
begotten by him, and the crUcria of this 
condition are, the being born of a wedded 
w ife or wives, or if lorn of other woman, 
tho being recognised and acknowledgLd as 
children by the father. In interpreting the 
section the Court cannot merely' have regard 
to the Marumakattayyam law’ as it stood 
before amendment by statute. It must 
have regard to the wording of the section 
and to the {-clicmc of tbe Act. One object ci 
the Act was to validate unions between 
persons governed by tbe Marumakattayy aj.i 
law, and ly x-eason of it conjugal uuion>'j 
are regarded as valid marriages, provided 
that the formalities required by’the measuiv 
are complied with. Therefore S. lO imt.sfc bt 
read a3api)lying only to legitimate children 
unless there is an indication iu the section 
or elsewhere in the Act that it was intended 
to apply to illegitimate children as well. 
The section itself does not contain any such 
indication. As the section provides for the 
“widow” participating iu tho estate of the 
deceased father, should he die intestate, the 
indication here is all the other way. 
w’idow is a w’oman W’ho has survived a 
man to whom she was lawfully married 

1. (’69) 13 M.I.A. 277 : 5 Beng. L.U. 1 : 2 Sulbez. 
324 : 2 Sar. 540 {l\ C.), Bailow v. Orde. 
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aad who was his w'ife at the time of his 
death (Stroud’s Judicial Dictionary). 

[ 5 ] We can find no indication to the 
contrary outside the section. In 53 M. Ij. W. 
452“ a Bench of this Court in considering a 
case under s. 48 of the Act held that the 
section would only apply to a marriage 
valid under the provisions of S. 4 (1) (b) 
(i) of the Act, Section 30 only gives a right of 
succession to legitimate children. On behalf 
of the appellants Mr. Krishna Variar has 
pointed to S, 26 and says that the word 
“children” here must be read as covering 
illegitimate as well as legitimate children, 
but this section merely deals with the pro¬ 
perty of a Marumakattayi female who dies 
intestate. Under her personal law her own 
property would descend to her children 
however begotten, and S. 2G can only be 
read as a statutory recognition of a rule of 
l-ersonal law. Section 19 stands on quite a 
different footing. It makes a provision 
which is entirely inconsistent with the per¬ 
sonal law as it stood before 1896. Therefore 
it is reasonable to suppose that the Legisla¬ 
ture only intended to apply to legitimate 
issue and as we have already pointed out 
the section itself gives indication of this in 
referring to the widow. For these reasons 
w6 agree with the Courts below and dismiss 
the appeals with costs in Letters Patent 
Appeal NO. 26 of 1945. 

c.R.K./v.R. Appeal dismissed. 

2. (’41)28 A. I. R. 1941 Mad. 605 : 198 I. C. 

292 : 53 M. L. W. 452, Krishnan v. Thala. 
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Ittoli Moidin Koya's son Koyatti and 
others — Appellants v. Imbichi Koya and 

others — Respondents. 

Second Appeal No. 535 of 1945, Decided on 28- 
3-ID46 from decree of Sub-Judge, South Malabar 
ut Calicut ill A. S . No. 4 of 1944. 

(a) Partition—Final decree — Court must in¬ 
sist upon parties to supply necessary stamp 
paper to draw up decree Final decree for 
partition not drawn on proper stamp is not 
admissible in evidence—Stamp Act (1899), S.3S. 

It is the obvious duty of the Court in passing Goal 
decrees for partition to insist upon the parties 
f-upplying the necessary stamp paper of proper de¬ 
nomination and to bave tbe tinal decree drawn 
upon such non-judicial stamp paper. Where such a 
decree is not on a properly stamped paper, it is not 
admissible in evidence under S. 35, Stamp Act. Nor 
can the details of partition be proved by any other 
evidence so far as tbe immovable properties are 
concerned : (’44) 31 A. I. R. 1944 Mad. 550 (F. B.) 
and 59 M. L. W. 196 (P. C.) Bef. (Question 

wUetbor (’44) 31 A. I. R. 1944 Mad. 550 (F. B.) is 


good law after the decision in 59 M. L. W. 196 
(P.O.) raised.) [P 535 C 1, 2]- 

Stamp Act— 

(»45) Chitaley, S. 2 (15), N. 15, pts. 13 to 16. 

(b) Partition—Suit for, by a purchaser from 
co-owner—Purchaser can file suit for recovery 
of his share in one item without filing suit for 
general partition. 

A purohaser of a co-owner's sharein one particular 
item can file a suit for recovery of the share that 
he has purchased in one item without filing a suit 
for general partition. It la open in such cases to 
the co-sharers who are impleaded as defendants to 
ask the Court to effect the division of all the pro¬ 
perties: (’24) 11 A. I. B. 1924 Mad. 124 Rel. on. 

[P 536 0 2] 

{c)P artition—Suit for, by purchaser of co¬ 
owner’s share — Bquities against co-owner— 
Purchaser whether by private alienation or 
Court sale is bound by them. 

A co-sharer filing a suit for partition would be 
bound by all tbe equities iu favour of the other 
co-sharers. He cannot get a decree for partition of 
the properties without meeting all the liabilities. 

A purchaser from one of tbe co-sharers is in 
no better position than the alienor himself. Whether 
tbe purchase is by private alienation or by Court 
sale the purchaser cannot have a higher right 
than that of tbe co-owner whose rights he has 
purchased. [P ^36 C 2] 

K. P. Ramakrishna Iyer —for Appellants. 

S. R. S^ibramania Iyer and C. D. Venkata,- 
ramanan — for Bespondeuts. 

Judgment. —Three brothers of the Ittoli 
family, namely, Moideen Koya, Mamoo and 
Ahammad were carrying on busineas in 
hardware and sundries. They acquired the 
A schedule property under ex. p. 8 dated 
11-8-1917, a sale-deed which stands in the 
names of the three brothers. They acquired 
also other properties that are set out in 
sobs. B and O. The item in the sch. B is the 
family house and the paramba attached to 
it. Moideen Koya died in 1926, and his heirs 
are defendants 2 to 6. Mamoo is the defen¬ 
dant iu the suit. Abammad died between 
1936 and 1939 leaving a widow, the tenth 
defendant and several children who are 
defendants 7, 8, 9 and 11. The plaintiff is 
the coiirt-auction-purchaser in execution of 
a small cause decree passed in S. C. S. No. 
134 of 1936. A third party filed that suit 
against Ahamed Koya, obtained a decree 
and bought the undivided one-third share 
of Ahammad, the judgment-debtor in the 
A schedule property. After purchasing tbe 
property the plaintiff got symbolical deli- 
very* and then filed the present suit on 
13-10-1939 for partition and delivery to him of 
the i share of Ahmad Koya. The contesting 
defendants are defendants 2, 6 and 6, who 
are the appellants in this Court. Their 
defence is that in a partition suit filed by 
them in the Sub-Court of Calicut, O. S. No. 
34 of 1935 the whole of A schedule property 
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v,’(L8 allotted to their share. It is said that 
item 2 of the present scb. B was given to 
defendants 3 and 4 and that item l and 8 of 
the Scb, B were left to be enjoyed as common 
properties by all the three branches. Accord¬ 
ing to this partition Ahamraad’s represents, 
tives or Mammu, defendant 1 , were not 
given any separate properties in addition to 
the common right in items l and 3 of the scb. B 
for the reason that they bad largely overdrawn 
from the funds of the partnership or from 
the other funds of the family. Unfortunately 
the decree was not drawn up on a non-judicial 
stamp paper as required by law. The final 
decree is said to have been passed in the 
later iiart of 1937. 

[2] If there had been a valid decree in 
force then the plaintiff would get nothing 
because his purchase would be subject to the 
rights declared under that decree. That 
decree having given the whole of A schedule 
property to the appellants, there was no 
right of Ahammad in the A schedule pro¬ 
perty which could be purchased by tho 
plaintiff and he would have to be non-suited. 
Unfortunately the Court did not take oare 
to see that the decree was drawn up on a 
non.judicial stamp paper. It is the obvious 
'duty of the Court in passing final decrees 
!for partition to insist upon patties supply¬ 
ing the necessary stamp paper of proper 
denomination and to have the final decree 
' drawn up on such non.judicial stamp paper. 
That was not done. The parties did not 
realise the consequences of this omission and 
the result has been very unfortunate from the 
standpoint of the appellants. Both the lower 
Courts have declined to admit the compro¬ 
mise decree in evidence on the ground that the 
|documGnt required to be stamped, that it was 
admittedly not stamped and that under s. 35, 
Stamp Act, the document cannot be adduced 
in evidence for any purpose whatever. Another 
objection taken was that being an instrument 
of partition as defined under the Registra¬ 
tion Act the final decree has to be registered. 
That again was not done. Though it haa been 
repeatedly pointed out that the Courts ought 
to be careful in drafting the proper decree in 
such cases, numerous instances have come 
before this Court in which this duty has 
been neglected by the lower Courts and 
that has brought about incalculable harm and 
•injury to the parties concerned. 

[3] However, we have to deal with facts 
as they are, and here the compromise 
decree and the compromise have to be 
rejected as inadmissible in evidence for 


the reasons stated above. A decision of this 
Court in I. D. R. 1945 Mad. 160^ (F.B.) held 
that where a deed for partition is inadmissi¬ 
ble for want of registration the parties are 
not entitled to prove by other evidence the 
details of the partition in so far as the 
immoveable properties are concerned. Proof' 
cannot be given that particular items of' 
immoveable property fell to particular 
sharers. It is argued for tho appellants that 
in so far as this decision held that even 
other evidence is not admissible to prove 
which item fell to which individual sharer, 
the matter will have to be reconsidered in 
the light of the decision of the Judicial 
Committee reported in 59 M. W. 196.^ It 
is urged that in that case a document which 
was in effect a partition deed was relied 
on to prove the details of the partition, that 
the document was rejected by the Judicial 
Committee for the reason that it was unstam. 
ped and therefore not admissible in evidence 
for'any purpose whatever under S. 35, Stamp 
Act, and that having rejected the document 
their LiOrdships held that the other evidence 
proved the partition. Reliance is placed on 
the following passage on p. 198 : 

[4] "Their Lordships therefore pay no regard to 
the documents marked 'C and ‘D’ but they are 
ill agreement with the High Court in thinking 
that the oral evidence proved partition in February 
1939." 

[5] The Judicial Committee did not refer 
to the difficulty of admitting other evidence 
when the transaction was admittedly reduced 
to writing and that writing was inadmissi¬ 
ble either under S. 35, Stamp Actor under ss. 
17 and 49, Registration Act. But there is no 
doubt that the Judicial Committee had no 
difficulty in finding a partition on other evi. 
deuce. But whether other evidence is admissi. 
ble to prove the details of the partition is still 
open to doubt. It is not clear whether oral 
evidence was accepted only in proof of the 
division in status or to prove the d^ails of 
the partition. When tlie question directly 
arises hereafter in this Court, we may have 
to consider whether the Full Bench deci¬ 
sion in I. li. R. 1945 Mad. leo^ is good law 
after the decision of the Judicial Committee. 
If the appellants bad adduced other evi- 
dence to prove that a partition took place 
in 1937 allotting the whole of A schedule 
property to the appellants, the fact that the 
compromise decree is inadmissible in evi- 

1. ' (’44) 31 A.I.B. 1944 Mad. 550 : I.L.R. (1945) 

Mad. 160 : 216 I,C. 255 Ramayya v. 

Acbamma. 

2. (’46) 33 A.I.R. 1946 P.C. 51 : 223 I.G. 241 : 73 

I. A. 28 ; I. Tj. R. (1946) Lah. 63 : 59 M. L. W, 

196, Ram Rattan v. Farmanand. 



536 Madras 


A. I. 


Koyatti V, liiBiCHi Koya (Somayya J.) 


dence may laofc have stood in the way of the 
appellants succeeding in the case. But un¬ 
fortunately the appellants did nob adduce 
any other evidence to prove that there was 
a partition in 1937 apart from the produc¬ 
tion of the certified copies of the compro¬ 
mise and the compromise decree. There 
was only one witness for the plaintiff and 
one witness for the defendant and on this 
evidence it is not possible to find the x)ar- 
tition apart from tlie compromise and the 
compromise decree. The result is no doubt 
very unfortunate but the api^ellants might 
perhaps have cured the defect by adducing, 
other evidence and that, they have not 
done. 

[G] The effect of not engrossing the final 
decree for j^artition on a non-judicial stamp 
paj'ier has been tlio subject of various deci- 
sions of this and other High Courts, In 32 
cal. 483'* it was hold that a decree which is 
not drawn up on a proper non-judicial 
stamp paper is nullity and that the suit 
must be considered to be pending. In 47 M. L. 
w. 5i‘ Burn and Lakshmana Rao JJ. 
observed that: 

“a final decree for partition lias no existence as 
a decree until it is engrossed on the proper non¬ 
judicial stamp paper; till tliat is done the suit is 
pending.” 

A sliglitly different view has been expressed 
in I. Jj.ix. 1944 Mad. 2CG®. It may be that 
the apjiellants are entitled to approach the 
Sub.Court of Calicut and point out that 
the decree in O. S. No. 34 of 1985 must 
still 1)0 considered to be pending and request 
tlie Court to pass a final decree after sup¬ 
plying the proper non-judicial stamp paper. 
In that case it will be open of course to 
the other parties to raise such objections as 
are open to them, and if a final decree is 
hereafter passed, what effect it will have 
on the rights of the plaintiff in this suit is 
anoth^ matter. ICven if the plaintiff in 
this suit is not to be bound by any later 
decree drawn in O. S. No. 34 of 1935 on a 
proper non.judicial stamp paper it will still 
be open to the appellants to urge as against 
the other co-sharers and particularly 
against the heirs-at-law of Abammad to 
say that having regard to the events that 
have happened they should not be given 
any share in any of other properties parti- 
c ularly in items l and 3 of scb. B. _ 

3. (’05) 32 Cal. 483, Jotindra Moban Tagore v. 

IBejoy Cband Mabata. 

4. (’38) 25 A.I.R. 1938 Mad. 307 : 183 I.C. 33 ; 47 

M. L. W. 51, Satyanond v. Nammayja. 

5. (’43) 30 A.I.R. 1943 Mad. 650 : I.Tj.R. (1944) 

Mad. 286 : 212 I.C. 619, China Venkatappa v. 

Venkatappa. 


[7] The next question urged is whether 
the purchaser of a co-owner’s share in one 
particular item can file a suit for recovery 
of the share that be has purebsaed in one 
item without filing a suit for general parti¬ 
tion. As held by this Court in 46 Mad. 844® 
there is no such disability laid on the 
purchase of a co-owner's share. It is open 
in such cases to the co-sharers who are 
impleaded as defendants to ask the Court 
to effect a division of all the properties. 
The plea raised in the written statement 
was that the suit is bad for partial parti¬ 
tion and that it must include all the pro* 
perties held by the family or by the co¬ 
owners. The issue raised is as follows: "Is- 
the suit as framed unsustainable as one for 
partial partition?” In this form the ques¬ 
tion is concluded by the decision of this- 
Court in 46 Mad. 844® and that is probably 
the reason why the advocate appearing 
for defendant 6 who is one of appellants 
expressly gave up this issue before the tcial 
Court. 

[83 Mr. S. T. Srinivasagopalachari, the- 
learned advocate.for the’ appellants then 
urges that there are equities which have 
to be worked 'out between the co sharers, 
particularly, between the heirs of Abammad 
on the one side and the appellants on the- 
other side and that those equities arise out 
of the fact that Abammad had drawn large 
amounts from the assets of the partnership 
and from the other assets of the family. If 
Abammad had filed a suit for partition, he 
would certainly be bound by all the equities 
in favour of the otherco.sbarers. He cannot 
get a decree for imrtition of the properties 
without meeting all the liabilities. A purchas¬ 
er from one of the eo.sharers is in no betterj 
position than the alienor bimelf. Whether 
the purchase is by private alienation or 
Court sale, in either case the purchaser 
cannot have a higher right than that of the 
co-ow’ner whose rights he has purchased. 
Here again tlie trouble is that there is no 
plea in the written statement that even if 
the plaintiff is entitled to a partition and 
delivery of one-third of the A schedule pro¬ 
perties he should be directed to pay any 
sum or sums to the appellants. The only 
plea that was raised was that the plaintiff 
is not entitled to any share in the A- 
schedule proi:)erty for the reason that in 
adjustment of the previous indebtedness of 
Ahammad the whole of the A schediue- 
property had bean validly allotted to tha- 

6. (’24) 11 A.I.R. 1924 Mad. 124 : 46 Mad. 844 :: 
75 1. C. 334, Takkiii Kanni v. Manjoor Saheb. 
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appellants. There is no plea that any equity 
should be worked out in this suit as against 
the plaintiff. Here again it is unfortunate 
that owing to lack of pleading and proof 
the appellants have to suffer. As there was 
no pleading there was no issue regarding 
the question of equities in favour of the 
appellants and there was no evidence about 
it. 

[ 9 ] The last point urged is that the 
property was really partnership property 
and that it was not validly attached under 
O. 21 , li. 49, Civil P. C. Both the Courts 
have found that the property was not part¬ 
nership property but that it was property 
held as tennnts-in-common by the three 
brothers. This is a question of fact, and I 
see no reason to interfere with that finding. 
The result is that the second appeal fails and 
is dismissed. I make no order as to costs 
of this Court. No leave. 

c.K.K./iJ.R. Appeal dismissed. 
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Rajamannar J. 

Reddem Basi, Rcddi and another — 
Appellants. v. Vadla Veerai/ya and cihers, 
— Resqyondents. 

Second Api^eal No. 5372 of 191-3, Decided" on 
26-2-1916, at'ainst decree of Dist. Judge, AuaiT- 
tapur, in A. S. No. 200 of 1913. 

Pleadings— Suit for declaration of right to 

property based on title— Title not proved _ 

Plaintiff not specifically putting forward any 
case based on possession — Court cannot 
grant decree for possession. 

The plaintiffs in.>titutcd a suit for a declara¬ 
tion of their right to certain property which was 
under attuchincJit under S. 146 (1), Criminal P. C. 
in pursuance of an order f.asstd by a Magi-trate 
as be found it diOicult to dcci Ic us to who was in 
possession of the proiierty. 'J'he pl.iinliffs bused 
their claim on the litle to the property under a 
sale deed from one G and 3J. The defendant 
resisted the claim on a title luider a sale deed 
from one. The Jowcrappcllale Court found that nei¬ 
ther of the vcndor.s of the plaintifTs lind any title 
but gave decree that (be plaintiffs were entitled 
to possession until such time as they were ousted 
in due course by the person entitled to i)osses3ion 
by virtue of litle. The plaintiffs had not in the 
plaint, specifically pul forward any case based 
on their possession, nor was any i.ssue raised 
with regard to possession ; 

Held, that even the limited relief of possession 
should not have been granted as the defendant was 
not apprised of such a case by the allegations in 
tbe plaint and issues framed on the pletidiD*'s. 
(’15) 2 A. I. R. 1915 Mad. 71 lieL on. 

^ [P 5.38 C 13 

Ch. Rfighava Ttao —for Appellants. 

Judgment -This second appeal arises 

out of a suit filed by tbe respondents in 
the Court of the District Munsif of Anant- 
pur for a declaration of their right to the 


suit property. The plaintiffs claimed under 
a sale deed dated 10-6-1940 from one Gau- 
gamma and Basanna. The ai^pellants 
resisted the suit, claiming title to the 
property under a sale deed from defen¬ 
dant 3. Admittedly, the suit property ori¬ 
ginally belonged to one Gooba Ramayj'a, 
who died issueless. The two questions 
of fact which the lower Courts had to 
determine were (l) whether the plaintiff’s 
vendors had any title to the property, and 
(2) whether defendant 3 was entitled 
to the property. Doth the Courts found 
that defendant 3’3 reliitionship with the 
deceased Rauiayya was nob satisfacto¬ 
rily proved and that ho could not be held en¬ 
titled to the property as Ramayya’s heir. Or 
the two vendors of the plaintiffs, it was con¬ 
ceded that the second vendor l^asnuna had 
no right to the property. But the plaintiffs 
contended that Gangamma, as the widow 
of the brother of Ramayya, was entitled 
to succeed. The learned District Munsif of 
Anantapur accepted this contention and 
decreed tho suit. On appeal, the learned 
District Judge of Anantajuir licdd— and 
held riglitly — that Gangamma, as the 
widow of the brother of Hamayyn, was not 
entitled to succeed as a heir. The result was 
that neither of the vendors of the i>laintiff3 
had any title to convey to the plaintiffs. 
On this finding, the learned District Judge 
ought to have dismis.sed the suit. Ho how¬ 
ever granted a decree in these terms : 

[ 23 “thoi-e will be a declaration that they (plaiii- 
tifi-i) arc entitled to posse^jsion of it (tlie suit pio- 
though they arc not the owners, until such 
time as they are ou.stcd in duo cour.^e of law by tho 
person entitled to possession by viilac of title to 
the property." 

C-3j It may bo mentioned that on the 
dale of tlio institution of tho suit, 
the suit proi ei ty was under attaclnncnt 
under Sec. 14G (l), Criminal B. 0. in pursu- 
ance of an order passed by tho Joint Mag- 
istrate. Ponukonda, on tlie 5th of February 
1011 . That order was passsGil because the 
Magistrate found that it was difficult fur 
him to decile as to who had been in pos¬ 
session of the properry. It is significant to 
note that in the i)Iaiut tbe plaintiffs, apart 
from claiming a declaration of their right 
to the suit property on tbe ground that 
tlicy were entitled to it, did not specifi¬ 
cally put forward any case based on their 
possession. Nor did they claim a lesser 
relief similar to that granted by tho learned 
District Judge. In the trial Court, no issue 
was raised w'ith regard to possession. In these 
circumstances it was not open to the learned 
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District Judge to have granted even the 
limited relief which he did grant on the 
ground that it was reasonably established 
Ithat the possession of the property after 
Raraayya’s death was with Gangamma and 
that after the sale it was with the plaintiffs. 
The appellants were not apprised of this 
case by the allegations in the plaint and 
the issues framed on the pleadings. The 
decision of a Division Bench of this Court 
in 25 I. C. 934,^ relied on by the learned 
advocate for the aj^pellants, appears to 
govern tlie facts of this case. The learned 
Judges observe: 

C4] “No doubt a suit is maintainable on such a 
basis (basis of possession): bat if plaintiff seeks to 
rely on it, it should be clearly set up so that the 
cdntestin" defendants may know what they have 
to meet. There is no indication of such a claim in 
the plaint, which as already stated, bases the suit 
on title by inheritance and nothing else. .. . We 
consider, following 31 I\Jad. 531 : 4 M. L. T. 3442 
and 2 Ca). 418^ that plaintiff should not have been 
given a decree on the basis of a claim not set up 
in the plaint or raised in the issues.’* 

[53 The second appeal is allowed and the 
suit is dismissed with costs throughout. 

c.b.e./d.s. Appeal alloiced, 

1. (’15) 2 A I B. 1915 Mad. 74:25 I.C. 934, Maikal 
Servai v. Tbainbuswami Servai. 

2. (’08) 37 Mad. 531 : 4 M. L. T. 344, Sundaram 
Cbettiar v. Vudivelu Pillai. 

3. (’77) 2 Cal. 418, Sairo Kumari Debt v. Govind 
Shaw. 
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FULL BENCH 

Leach, C. J., Lakshmana Rao and 

Happell, JJ. 

In re a Pleader, Gudivada 

Befered Case No. 14 of 1946, Decided on 25-3- 
1946. 

Legal Practitioners Act (1879) S. 13 —Pro¬ 
fessional misconduct—Advocate should not 
on instructions of his client make charge of 
fraud without satisfying himself that there are 
reasonable grounds for the allegation. 

Allhough an advocate has his duty towards bis 
client, he ha.s other duties and responsibilities as 
well. He should not on the instructions of bis 
client, male a charge of fraud without satisfying 
himself that there are reasonable grounds for 
tbe allegation. (’35) 22 A.I.R. 1935 Rlad. 578, foil. 

[P 539 C 1] 

(In this case it was held that the Advocate had 
reasonable grounds for believing tbe allegation of 
fraud made by his client against a commissioner 
appointed to give the client delivery of possession 
in a Court auction.) 

P. Satnanaroi/ana /.'no—for P. Sivaramakrish- 
niab for Pleader. 

T. C. A. Bhashi/am — for Complainant. 

Leach C- J.—The conn>lainant and the 
rospondeut are pleaders practising at 
Gudivada. Last year the comiJainant was 


appointed by the District Munsif of GudU 
vada to fulfil tbe duties of a Commissioner 
in giving to a client of tbe respondent 
delivery of land which she bad purchased 
at a Court auction. She bad previously 
attempted to get possession, but she bad 
been obstructed. It is common ground 
that tbe complainant, tbe decree bolder and 
the respondent’s clerk went to tbe pro¬ 
perty on iS-2.1945 in order that tbe 
complainant might deliver tbe land to tbe 
decree bolder. According to the respondent 
delivery was given by the complainant 
to the client and a receipt was signed by 
her in acknowledgment. On 16-2-1945, that 
is, three days later, the complainant 
reported to tbe District Munsif that be 
could not give delivery of the property 
because tbe decree-holder was not able 
to point out the boundaries. On 19.2-1945 
the decree-holder swore an affidavit drafted 


by the respondent in which she alleged 
that delivery bad in fact been given to 
her, but that the Commissioner had collu¬ 
ded with the judgment-debtor as the result 
of which he bad suppressed' the receipt 
given by her and had filed a false report. 
In the affidavit it was stated that the 
complainant had filed a false report with 
the intention of obtaining wrongful gain, 
which meant that he had been paid by the 
judgment-debtor. The matter was inquired 
into by the District Munsif who held that 
the charges against the complainant were 
false. This resulted in the following 
charges of professional misconduct being 
framed against the respondent. 

[2] “(1) That you have filed a petition on behalf 
of the purchaser (decree-holder) in O. S. No. 63 of 
1935 on the file of Bandar District Munsil's 
Court with the allegations that the petitioner 
lierein made a false report that delivery was not 
effected, when delivery in fact was effected, that 
delivery receipt was taken from the decreeholder 
—purchaser by tbe petitioner herein, that it 
suppressed with a dishonest motive and that tne 
petitioner was won over by the opposite party 

with a'bribe. , _ .u * 

(2) That you did so with the foil knowledge that 
tbe above allegations are false, reckless, scandalous, 
defamatory and unprofessional. 

(3) That you made the above said allegations 
against the petitioner who was the Commissioner 
appoinfed by this Court and as such a public 

servant with tbe knowledge that 

true by tbe Court, they would have debarred^the 

rnd“?Zvr?uilhef ZL cnn.inaliy 

Considerable 

S^ns^'^nduoted. % has reported that it 
lias not been proved that the respondent 
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bad drafted the affidavit with the fall 
knowledge that all the statements made 
therein were false, but he considered that 
the respondent had acted rashly and with 
“credulousness”. Consequently he re¬ 
commended that the respondent be warned. 
The District Judge in forwarding the 
report agreed with the findings of the 
District Munsif. In 69 M. tj. J. Q50^ this 
Court pointed out that although an 
advocate has his duty towards his client, 
he has other duties and responsibilities 
as well. He should not on the instructions 
of his client make a charge of fraud 
without satisfying himself that there are 
reasonable grounds for the allegation. That 
principle is well settled. 

[4] Now, had the respondent in this case 
reason for accepting his client's instructions? 
"NVe consider that he had. His clerk who 
was present on 13-2.1946 reported to bini 
that delivery had been given to the 
•decree.holder and that a receipt had been 
taken from her. These statements were 
in accord with the statements made by 
the decreeholder herself. It was said that 
the receipt which she gave was signed by 
one witness and this fact was mentioned 
in the affidavit. On the next day a 
discussion took place in the room of the 
Bar Association at Gudivada as to whether 
the signature of one witness to such a 
receipt was sufficient. The complainant 
was present at this conversation and in 
fact initiated the discussion. On this 
occasion the respondent paid to the com-^ 
plainant bis fee for acting as the 
Commissioner. The complainant did not 
mention that he had not been able to 
give delivery to the respondent’s cilont. 

[5] In these circumstances we think 
that the respondent was justified in drafting 
and filing the affidavit complained of. He 
had not got to satisfy himself that the 
statements made by his client were abso¬ 
lutely true. All that was incumbent on him 
was to satisfy himself that there were reason¬ 
able grounds for believing them to be true. It 
follows from what we have said that we con. 
aider tliat there were reasonable grounds for 
this belief. In these circumstances we are 
unable to agree with the District Munsif 
that the respondent acted recklessly or 
with undue credulity. The complaint 
against him is dismissed. 

_c.r.k./d.9 ._ Complaint dismissed, 

1. (’35) 22 A. I. R. 1935 Mad. 678 : 158 I. C. 

.302 : 09 M. Li. .T. 250, Tbangavelu Mudaliar v. 

Cbengalvaraya Gurukknl. 
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FULL BENCH 

Leach, C. J., Lakshmana Rao and 
Rajamannab, JJ. 

Gangadara Ayyar and others — Peti¬ 
tioners V' Stihi’amania Sastrigal and 
others^ Respondents. 

CLvLl Miso. Petn. No. 1064 of 1945, Decided on 
26-3-1946, for.leave to appeal to His Majesty in 
Council, from judgment and decree of High Court 
in Appeal No. 134 of 1943. 

• • Civil P. C. (1908), S. 110— Suit for de¬ 
claration with respect to eleven items value of 
which exceeding Rs. 10, 000— Decree grant¬ 
ing six items — Defendant’s appeal dismissed 
but plaintiff’s cross objection with regard to 
four additional items decreed — Application 
forleave — No substantial-question of law in¬ 
volved but value of subject-matter in appeal 
to Privy Council exceeding Rs. 10,000 — Ap¬ 
pellate decree being one of variation and not 
of affirmance leave held should*be granted— 
51 M.L.J. 29S:(’26)13 A.I.R. 1926 Mad. 1024: 97 
I. C. 592 overruled. 

Where the case fulfils the requirements of S. 110 
of the Code with regard to value, a party has a 
right of appeal if the decree of the appellate Court 
varies the decree of the trial Court. Where 
the appellate Court afiirnis the decision of the 
Court below, an appeal lies only when it Involves 
some substantial question of law. [P 540 C 1, 2] 

The plaintlfil as the reversioner to the estate of 
one S sued for declaration that he was entitled to 
eleven items of the property belonging to the 
estate of the deceased and that a deed of settle¬ 
ment executed by S's mother in respect of those 
properties was void. The trial Court granted a 
decree in respect of six-of the items and dismissed 
the rest of the claim. The defendant appealed and 
the'plaintiff filed a cross-objection claiming to be 
entitled to four of the remaining five items. The 
appeal was dismissed but the cross-objeotion was 
allowed. The defendant thereupon applied for 
leave to appeal to His Majesty in Council. There 
was no substantial question of law involved in the 
appeal but the value of the six items granted by 
the trial Court was Rs. 21,214 and that of the four 
items allowed by the cross-objection was Rs. 9,190: 

Held that ns tbe defendant wished to ciiallenge 
in the appeal to tbe Privy Council the validity of 
the plaintiS’s claim with regard to ten of the 
eleven items of property the value of which was 
admittedly above Its. 10,000 and as the appellate 
decree varied the trial Court’s decree in respect of 
four of the items of property it was one of varia¬ 
tion and not of affirmance and therefore the de¬ 
fendant was entitled ns of right to the leave 
(*25)12 A. I. R. 1925 P.C. 60 Ticl.on. ('29) 16 A. 
I.R. 1929 Mad. 429 and ( 32) 19 A.I.R. 1932 Mad. 
46 affirmed ;51 MLJ 295 : (’26) 13 A.I.R. 1926 
Mad. 1024 : 97 I.C. 592 overruled. (’36) 23 A. I. 
It. 1936 Mad. 881 dieting.', (’38) 25 .A. I.R. 1938 
Mad. 631 and(’41) 28 A.I.R. 1941 Mad. 227 Ref. 

[P 542 C 1] 

C. P. C. (’44) Cbitaley, S. 110, N.? 13, pts. 

7 to 9. 

K. P. Ramakrishna Aiyar — for Petitioners. 
S. Avitidachari, K. R. Krishnasuami Aiyar 
and S. Panchayagesa Saslri — for Respondents. 
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Leach C. J. — The petitioners seek a ments of the Code with regard to value, af 
certificate permitting an appeal to His Maj- party has a right of appeal if the decree of * 
esty in Council. They were defendants 2 the appellate Court varies the decree of ■ 
to 4 in the suit. The plaintiff (the respondent the trial Court. Where the appellate Court 
l) sued for a declaration that the eleven items aifirms the decision of the Court below, an ; 
of property described in the schedules annex- appeal lies . only when it involves some, 
ed to his i^laint belonged to -the estate of one substantial question of law. In this case it is 
Suuadaram Ayyav, who died on 14-9-I'OS? and admitted that there is no substantial ques- 
thafc a deed of settlement executed by Sun- tion of law. Undoubtedly the decree of this 
daram Ayyar’s mother on 3-11-19S8 in Court varied the decree of the trial Court 
respect of these properties was void. The in an important respect, because it gave- 
plaintill was the reversioner to the estate four more items of property to the plaintiff, 
and Le claimed to be entitled to all the pro- [4.1 Before turning to the decisions of 
perties. The trial Court gave him a declara- this Court which have been quoted in argu- 

lion in respect of six of the eleven items of ment, it is necessary to refer to the judgment 

property, but dismissed the rest of the claim. of the Judicial Committee in 51 cal. 969^ 

The petitioners appealed to this Court on as it is referred to in many of the reported 

the ground that the trial Court had erred in cases. There the plaintiff claimed to be- 

giving the plaintiff a declaration in respect- entitled as an adopted son to property valu- 

of the six items. The plaintiff filed a ed at more than Es. 10 , 000 . One of the 

memorandunr of cross objections in which defendants, the widow of the alleged adop- 
be said that the Subordinate Judge should tivo father, denied the adoiDtion and claimed’ 
have declared him to be entitled to four of to be entitled to Rs. 3000 per annum by 

the remaining five items. The appeal was way of maintenance. The trial Court held 

dismissed but the memorandum of cross that the plaintiff had substantiated hia 
objections was allowed. The petitioners wish plea of adoption and gave the wddow main- 
to appeal to the Privy Council in respect of tenance at the rate of Bs. 800 per annum, 
all the ten properties aw’ardcd to the plain- w’hich w^as charged upon the estate. On 

tiff. In the trial Coui t the total value of the appeal by her the decree of the trial Court, 

eleven lu’operties in suit was stated to be Rs. in so far as it concerned the adoption w’as 

31,004. The value of the six properties in confirmed, but the rate of maintenance was 
respect of which tlio Subordinate Judge gave varied. Instead of Bs. 800 per annuip 
the idaintiff a decree was bs. 21,214. The the w'idow w'as aw’arded Bs. 1200 per- 

value of the four properties referred to in annum. She and a defendant who had 

tbo memorandum of cross objections was also claimd, but unsuccessfully, to be an 

Bs. 9,190. adopted son, w'isbed to appeal jio His Majesty 

[2J The application is opposed by the pla- in Council. The api^ellate Court refused 

intiff. IIg says that as there Avere concurrent leave and the petitioners applied to the 

findings so far as six of the properties are Judicial Committee for special leave, at 

concerned, the petitioners can only appeal the same time intimating that they did not 

with regard to the four items aw'arded to the propose to question the concurrent findings 

plaintiff' by this Court on appeal and that that the plaintiff was the adopted son. Their 

they in themselves do not fulfil the require- Lordships granted the petitioners special 

ments of the Civil Procedure Code w'ith rega- leave. In delivering the judgment of the 

rd to value. The petitioners say that the Board, Lord Dunedin said that the con. 

value of the four items is immaterial, beca- tention of their counsel that they were 

use the subject matter of the proposed appeal entitled to leave by virtue of the provisions- 

w'ill be the ten items of property in respect of S. 110 of the Code was correct. They 

of which the plaintiff has succeeded and their had a right of appeal. Lord Dunedin> 

value is and has been at all material times added that the petitioners* chance of suo- 

far in excess of Rs. io, 000 . The application cess was not material to their application#- 

has been placed before a Full Bench beca. As the petitioners accepted the finding 

use there is a conflict of authority in this with regard to the plaintiff’s adoption, the 

Court on the question whether there is a special leave given was limited to the ques- 

right of appeal in circumstances such as tion of maintenance. Their is Here a 

wo have here. pronouncement of the Judici al Committee 

[3] Appeals to the Privy Council are go- , /.qm 12 A I R 1925 P. C. 60 : 51 CaK 9 ^,t- 
verned by the provisions of Ss. 109 and 110 51 i. a. 319 :’86 I. C. 504 (P. C.) Annapurnabai. 

ICivil P.C, \Yhoi'G the case fulfils the require- v. Buprao. _ 
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that where there is a variance of the decree 
passed by the trial Court, the party affec¬ 
ted thereby is entitled as of right to a 
certificate subject, of course, to the require, 
ments of the Code being fulhlled with re. 
gard to value. 


[5] There are two decisions of this Court 
which support the petitioners’ application 
for leave to appeal. They are 52 Mad. 521 -, 
and 35 M. B. \v. 20G.^ In the former case the 
V>lajntiff sued for a general account against 
a trustee alleging specific instances of 
malversation. The trial Court held that 
only two of the eight charges bad been pro. 
ved. The value of the account was stated 
to be Rs. 14, 4oS. The two charges in ro- 
spect of which the plaintiff succeeded 
represented rs. 7,000. The defendants appeal, 
ed in respect of the two charges which bad 
been proved and the plaintiff* filed a memo- 
randum of cross objections relating to the 
other six charges. This Court dismissed tho 
suit in its entirety on the ground that acco¬ 
unts had been rendered and had been suppr- 
e.ssed and, therefore, it did not consider the 
appeal or the memorandum of objections in 
detail. The plaintiff applied for leave to 
appeal to the Privy Council. The appli. 
cation-^'as opposed on the ground that the 
case did not fulfil the requirements of the 
Code with regard to value, because tho 
appellate decree had in effect confirmed tho 
trial Court's decree with regard to two of 
the charges and the remaining six charges 
represented less than Rs. 10 , OCO. Phillips 
and Odgci's JJ. held that tho subject matter 
of both the appeal and the memorandum of 
cross objections was Iho same, namely tho 
liability to account, and the decree of the 
High Court could not be construed as 
embodying two distinct decrees. There 
was a .single decree in respect of a single 
subject matter and it did not affirm The 
clocrce of the first Court within the mea. 
ning of s. 110 civil P. C. 


[C) In 35 ^r. Ti \v, 20G^ a similar decision 
was given by lleilly and Anantha krisimu 
Aiyar JJ. That was a suit for accounts 
against an agent. Tho plaintiff’ valued his 
relief at Rs. 40. 000 . The trial Court gave 
him a decree for rs. 5682. The defendant 
appealed to the High Court and the plain- 
tiff preferred a memorandum of cross objec- 


^ 12 lV Mad. 621 : 

Mudaliar Mudaliar v. Ratnavelu 

J: *^-*2 >rad. 4G:139 I. C. 54- 

Chottiar ' 


V, 


tions, claiming a decree for a further sum 
of Rs, 20, 000 . This Court allowed the 
defendant’s appeal in part and reduced the 
amount decreed by the trial Court by some 
Rs. 4000. It allowed the memorandum of 
cross objections to the extent of only Rs. 
150. On an application by the plaintiff for 
leave to appeal to His IMajesty in Council 
it was held that this Court’s decree had 
varied the decree of the trial Court to his 
pj'ejudice and as the subject matter of the 
suit in the trial Court and in the appeal to 
the Privy Council was upwards of rs. 
10 , 000 , he was entitled to a certificate. 

[7] Tho decisions of this Court which are 
relied upon by the other side are those 
given in 51 M. L. j. 295\ i. r>. r. 1937 
Mad. 121 ,® (1038) 1 M. L. J. 487^’ and (1940) 2 
M. L. J. G45.^ 


LOJ 01 Li. j. 205 was 


Phillips and Odgers JJ. bafe 2 years before 
they decided 52 Mad. 521. In 51 M. r. j. 
295 the appeal was dismissed in entirety, 
but a inomorandum of objections filed by 
the respondent was allowed to the extent 
of Rs. 300. The appeal involved a pure 
question of fact. It was held that the 
memorandum of objections was in effect 
a cross appeal and as the decree of this 
Court affirmed the decree of the trial Court 
in so far as the defendant’s appeal w'as 
concerned, no leave to appeal could be 
granted. In the first place, this judgment 
is in conflict with the judgment of the 
same learned Judges in 52 Mad. 521 -. In 
the second place, we consider that they 
erred in separating the appeal from the 
memorandum of objections and treating 
the orders of this Court thereon as embody¬ 
ing two separate decrees. Only one decree 
was drawn up and it certainly varied the 
decree of the trial Court. In these cricum. 
stances the appellant was entitled to a certifi 
cate granting leave to appeal and we must 
hold that that case was wrongly decided 
[ 0 ] ^\bcn the facts are appreciated. 

I. li. R. 1937 Mad. 121° is not really in 
1 omt. The facts are these. A mortgagee 

A.I.R, 1926 Mad, 1024:97 IC 'iQo • 
ChetM. Chettt v. Subraumuian 

Blad. 881-1 L R (1937t 
Mad. 121 : 166 I C 9‘ii v -T' 

Sakuiti Pillai. v. 

uJuia. Board, 

‘ H910) 2 BI. R. 

Mt Ir^' Cbctti v. Official Assignee, 
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brought a suit on a mortgage bond which 
had been executed by defendants 1 and 

4, defendant 1 being a son and defen¬ 
dant 4 the widow of a deceased Hindu. 
Defendant 2 was the brother of defen. 
dant 1 and defendant 3 was the son of 
defendant i. The trial Court gave a 
decree against defendants 1 and 4 for 
the-full amount claimed, bub held that 
defendants 2 and 3 were liable only for a 
small part of the debt. The plaintiff api)eal- 
ed to this Court, which affirmed the trial 
Court’s decree in so far as it aSected 
defendants!, 2 and 4, but reversed it so far 
as defendant 3 was concerned. It was 
held that he was liable for almost the full 
amount claimed. The plaintilf applied for 
icave to appeal against defendant 2. It 
was held by Venkatasubba Rao and Oorn- 
isli JJ. that he was not entitled to a 
certificate because this Court’s decree in 
respect of defendant 2 was one of affir¬ 
mance. A distinction was drawn between 
the words “decree or final order” in cl. (3) 

5. 110 and the term “the subject matter” 
mentioned in cl. (i). There all that the 
plaintiff' was wanting to do was to challenge 
in the Privy Council the finding that 
defendant 2 was only liable for a small 
portion of the decree. The appellate decree 
had certainly aff’irnied the trial Court’s 
decree so far as defendant 2 was conce¬ 
rned and the application for leave did not 
travel beyond him. Although we do not 
accept all the observations made in the 
juflgment, wo see no reason, to question the 
correctness of the decision on the peculiar 
facts of the case. 

ClO] The decisions in (1938) 1 M.Ij.J. 487 
and 1940-2 M. L. J. 646^ do not go beyond 
I. Ij. k. 1937 Mad. 121® and therefore it is 
not necessary to discuss them in detail. 

Ill] In our judgment the petitioners are 
entitled under the i^rovisions of S. 110 to 
the certificate asked for by them. As we 
have indicated, they wish to challenge in 
the appeal to the Privy Council the validity 
of the plaintiff’s claim with regard to ten 
of the eleven items of property and this 
jCoiirt’s decree varied the decree of the 
trial Court in respect of four of the items. 
This being a decree of variation and not 
jof affirmance, the petitioners are entitled as 
iof right to a certificate and one will issue. 

[I2l The proposed appeal does not invol¬ 
ve any question of interpretation of the 
Constitution Act or any Order in Council 
passed thereunder. 

c.r.k./k.s. Leave gra^ited. 
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Leach C. J., Lakshmana Rao anit 

Happell JJ, 

Kadir Bihi and others — Appellants v, 
M.V. Mailappa Pillai and others — 
pondents. 

Appeal No* 53 of 1945, Heoided on 14-3-1946 
from decree of Sub Judge, Dindigul, D/-26-10-1944. 

Transfer of Property Act (1882), S. 60—Usu¬ 
fructuary mortgage —Deed giving right of re¬ 
demption on expiry of 3 years and 3 month 
and in default, on particular day within fallow 
season in any subsequent year—Condition is 
not clog —Parties can provide as to what is 
reasonable notice for redemption—Mortgagor 
held not entitled to mesne profits prior to 
date of suit as deposit was not made on pre¬ 
scribed date. 

Though S. 60 is unqualified in its terms and 
contains no saving provision, as other sections do, 
in favour of contracts to the contrary, it does not 
mean that the parties to a mortgage are preolu^d 
from deciding for themselves what is reasonable 
notice (’22) 9 A. I. B. 1922 P.C. 1 Ref. [P 543 C 2) 

A deed of usufructuary mortgage dated 30 1- 
1929 provided that the mortgagor should have the 
right of redemption after the expiry of the period 
of 3 years 3 months from the date of tho deed- 
Tlic deed further provided that if the mortgagor' 
did not redeem on the date contemplated by tbe- 
dcod he should have the right to redeem by pay¬ 
ing tbo secured amount on the 30th Punguni (12th 
April of any subsequent year. The plaintin who 
was a purchaser of the equity of redemption^ gave 
notice lo tho mortgage© on 13-3-1943 of lus inten¬ 
tion to redeem tho mortgage but the mortgage 
amount was actually deposited in Court under S. 
83. T. P. Act on 27-12-1943 and the this 

deposit was served on the mortgagee on 
Tho mortgagee refused to accept the deposit on 
the ground that cultivation season had then com¬ 
menced. The plaintiff thereupon sued for possession, 
and mesne profits from 9-10-194.3: 

Held that by providing that there should he 
redemption only on the 30th Panguni the parties 
themselves decided what should be regarded as 
reasonable notice to which mortgagee was entitled* 
under S. 60. The provision for redemption on 

naynient on 30th Panguoi which 

exclude the right of redemption <luriDg the cul i 

vating season was perfectly 

not amount to a clog on the equity 

and consequently the Plaintiff was not eutitled to 

a decree for mesne pnor to the date of^ 

plaint. 16 M. L. J. 146, 27 Mad. 526 (F. B.) (20;ig 
A. I. R. 1926 All 665 and (’30) 17 A. I. R- 
All. 283, approved-, (’38) 25 A. }• 56^ 

impliedly overrtiled\ (’14) 1 A.I.R* 19 544*0 2] 

considered. .. k. 

T.P.Act. (’46) Chitaley, S.60. N-40. 

A. C. SampaUi Ayyangar and S. Krtsnama 

cltariar —for Appellants. 

C. A. Seshagiri Sastri-^iot Respondontb. 

Leach C. J.— This appeal is 
with the interpretation of 3- 60 , 1- • 

On 30-1-1029 defendant 10 

usufructuary mortgage erf the laud 

favour of the husband of the defendant l 
and the ‘father of defendants 2, 3 and 4 to 
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secure the sum of Rs. 7000. The mortgagee 
died before the institution of the action. 
The mortgage deed provided that the mort¬ 
gagor should have the right of redemption 
after the expiry of the period of 3 years and 
3 months from the date of the deed. Obvious- 
ly the 3 months were added to the 3 years 
in order that the right of redemption should 
fall within the fallow period. Tlie deed 
further provided that if the mortgagor did 
not redeem on the date contemplated by 
the deed, he should have the right of 
redemption by paying the amount secured 
on SOth Piinguni (i2tl» April) of any aubso. 
quent year. On 10-7-194-2 the iilaintitf 
purchased the equity of redemption and on 
13-3 1943 he served upon tho mortgagee a 
notice asserting his right to redeem theinoit- 
gagoon SOth Panguni, It wasobviously his in- 
tention to redeem on that data. Unfortunate¬ 
ly he had not then tlie money and he took 
no further stops until 27-9-1943 when Ijo 
deposited its. 7000 in Court under S. 83, 
T. P. Act. Notice of this deposit was served 
upon defendants 1 to 4 on 9-10-1043. Tho 
cultivation season had then commenced and 
they refused to accept the money. They main- 
tained that under the terms of tho deed of 
mortgage the redemption could not take place 
until 12th April next following. Tho Court 
accepted the contention and dismissed tbo 
plaintiJl's application under S 83, T. P. Act. 

[2] On 17-4.1944 this suit was filed. Tho 
plaintiff asked for a decree for possession and 
for mesne profits from 9-10-1943. A decree 
in terms of the prayer W'as granted. Defen¬ 
dants 1 to 4 have appealed. They accept 
the decree in so far as it gives tho plaintiff 
the right to redeem, but they say that the 
Subordinate Judge erred in awarding to him 
mesne profits prior to tbo date of the x^Inint. 

[3] In deciding for the plaintiff tho Sub¬ 
ordinate Judge relied on tho decisions of this 
Court in A. i. R. 1938 Mad. 405 ’ and A. i. n. 
1914 Mad. 563^. The judgments in these cases 
run contrary to the judgments delivered by 
the Court in 16 M. L. J. 146^ and 27 Mad. 
526.* We shall refer to those cases in detail 
presently; but before doing so we must refer 
to the provisions of s. 60 T. P. Act. 

[4j The section gives the right to the 
mortgagor to redeem at any time after the 

1 . (’38)26. A. I. R<^1988 Mad- 405 : 182 I. C. 287, 

Sappau Cbettiar vV,iranffan ;Chctti. ' 

2. (’14) 1 A. I. It7'l914 563 : 22 I. C. 907, 

UovindA Menop^K^Gbatbo Menem. 

3. (’ 06 ) 16 M. trx rte,* Cbinuaswami-lftWAr v. 

Krishna Reddt. 1 , 1 

4. (’04) 27 Mad. B.}.Kan8ayya G'J?ACkaI v. 

Kalimuthu Annavi, c . 

O • > < I -• • 


principal money has become due, on pay. 
ment or tender to the mortgagee, at a pro. 
per time and place, of the mortgage money: 
but it further provides that nothing in the 
section shall be deemed to render invalid 
any provision to the effect tliat, if the time 
fixed for payment of tbo principal money 
has been allowed to j)ass, or no time has 
been fixed for its payment, the Juortgagee 
shall be entitled to reasonable notice before 
payment or tonder of tho mort^^ago money. 
In 49 1. A. go; a aU. lay thc’ jhi’. y Council 
pointed out that S. GO is un jualified in its 
terms and contain.s no saving i>rovision, as 
other sectioiis do, in favoxjr of conltact.-? to 
the coutrar.s’. 'i ni.-? <b..es nuf , \ er, mean.; 

that the partie s to ji mortgJi;(«- are j)recUul-' 
ed from deciding lor tin nii'. IveS what iS' 
reasonable notice. 

Csl in A. 1. iv. 1 'j 38 Mai. 406 ’ a deed of 
mortgage gave the right of redemption 
after 10 years from tbo date of the instrii. 
ment and eomaintd a juMiki' stipulation 
that if tlio lU'.u'tgagor ili i ii'.-t redeem on 
that date, ho wus to be entitled to redeem 
only on 30tb .-Kni (iSth or uth July) in any 
succeeding year. It was belt] by a Divi.sion 
Bench that this amounted to a clog on the 
equity of ri’douij.tion. In 'fidivering the 
judgment of the ('ourt NV-nkasubba llao J. 
expressed tho opinion that tlie stipulation 
for payment on a particiilar date was 
pcessivG and unreasonable. On this footing 
it was decided that the mortgagor in that 
case was entitled to redeem on 27-7-1923, 
the date on whicli he d« p03itcd the mort 
gage amount into Court. 

[6] In A. I. It. 1914 Mad. 5G3" Sadaslva 
Aiyar and Spencer JJ. lield that wheji the 
mortgage d«*bt has become }'>a\ al)lo under 
tho terms of the deed a .suit for redemption 
cannot be resisted on tlio ground that the 
money was only payable- Nvithin certain 
dates. It docs not ajjpear from the report 
whether the mortgage in that case was a 
simple or a usufructuary mortgtige. If it 
was a simple mortgage, tlie judgment is 
not in point. If, on the other hand, it was 
a usufructuary mortgage, the judgment 
must be read as supporting the view expres¬ 
sed in tlje case first montioned. 

[ 7 ] The decision in IG ?>i. L. . 7 . 146'^ is in 
direct conflict with the decision in a. I. u. 
1938 Mad. 405*. Tliero a usufructuary mori- 
gagedoed provided that tlio inortgagoi should 
payback the amount within 3 y«.ar3 and it 

5. (’22) 9 A. I. U. 1922 P. O. 17 : 41 All, 165 : nb 
l.A. 69:25 O.C. 8:l>6 I.C. 853 
Sher Kban v. Raja Si-tb i*;ivu.l. 



541 Madras Kadir Bibi v. M. V. MaiIiAppa Pillai (FB) (Leach C, J^) A, I. R, 


be failecl to redeem, then, he should have the 
right of redemption only in the month of 
Ani fJune-July) in a subsequent year. The 
Court (Suhramania Aiyar and Moor JJ.) 
held thiib this was a valid provision and 
that the mortgagor could not recover the 
property in any year at a date earlier than 
June-July as, if he did so, he would deprive 
the mortgagee of the crops grown on the land. 

[8] 27 Mad, 526* was decided by a Full 
Bench. This was another case of a usufruc¬ 
tuary mortgage. Here the deed contained 
this provision: 

[0] “Thcreatter on the 30th Panguni, Bava 
year, causing the aforesaid Its. 200 to be paid (on 
paying the aforesaid R9.200) we shall redeem or 
(recover back) our land. If on the date so fixed 
the amount be not paid and the land recovered 
back, in whatever year we may pay the Its. 200 
in full on 30lli Panguni of any year, then you 
shall deliver back our lands to us.” 

[10] This mortgage is on all fours with 
the mortgage with which the present appeal 
is concerned. The Court regarded the pay. 
ment in any subsequent year on 30th Pan. 
guni as a valid term, hub the judgment 
contains no discussion of the question, 

Cll] Two decisions of the Allahabad 
High Court also support the contention of 
the appellants. The first was given in 43 
All. 611^^ where it was held that in the case 
of a usufructuary mortgage redeemable 
during the fallow season it is for the mort. 
gagor to do everything that is necessary to 
enable the mortgagee to vacate possession 
during that particular season. If this is not 
done, the mortgagee is entitled to remain 

6. (’20) 13 A. I. R. 1020 All. 605 : 48 * All. 

011 : UO I. O. 1, Gokul Kalwar;^v. CbanJar^Sek- 
har. 


in possession until the next fallow season, 
and, being thus lawfully in possession be 
is not liable, for mesne profits. The second 
oase is A. I, B. 1930-*All. 283^. lu that case 
there was a mortgage by conditional sale 
which gave the mortgagor the right of re. 
demption on payment of the amount in the 
month of Jeth within 16 years of the deed. 
It was held that it did not amount to a 
clog on the equity of redemption inasmuch 
as the intention was to permit redemption 
only at a time when the crops were not 
standing. / 

Cl2] By providing that there should be 
redemption only on 30th Panguni the par-[ 
ties in the present case themselves decided! 
what should be regarded as reasonable 
notice, and as we have seen, under the pro¬ 
visions of s. 60, T. P. Act, the mortgagee is 
entitled to reasonable notice. It was certain, 
ly reasonable to provide that there should 
be no right of redemption during the cul¬ 
tivation season. It is in fact manifestly fair 
that redemption should take place during 
the fallow season. We bold that the provi¬ 
sion for redemption on payment»on 30th 
Panguni does not amount to a clog on the 
equity of redemption and consequently the 
plaintiff was not entitled to a decree for) 
mesne profits prior to the date of plaint. 

[13] The appeal will be allowed and the 
decree of the trial Court modified accord¬ 
ingly. The appellants are entitled to their 
costs here and proportionate costs in the 
Court below as against the plaintiff. 
O.R.K./K.S. Ap peal allotoed. ^ 

7. (’30) 17 A. I. R. 1930 AH. 283 : 126,^8^3*56, 
Kirpal Singh v, Sbebmbac Singh. 
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